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INTRODUCTION. 

This  bulletin  is  the  sixth  in  the  series  devoted  exclusiveIy*'to  the 
presentation  of  court  decisions,  the  preceding  numbers  being  l*i3;  152, 
169, 189,  and  224.  The  first  bulletin  noted  bears  date  of  1912, -priolr 
to  which  time  decisions  of  this  nature  appeared  in  practically  evelry 
issue  of  the  bimonthly  bulletins,  ending  with  No.  100.  Brief  state- 
ments are  given  in  the  Monthly  Labor  Review  of  the  bureau  of  the 
more  important  cases  as  soon  as  they  come  to  the  knowledge  of  the 
oiEce,  but  these  are  included  in  the  annual  summary.  No  attempt  is 
made  to  cover  the  entire  list  of  decisions  handed  down  by  the  State 
and  Federal  courts,  representative  types  being  usually  sought  for.  In 
a  few  classes  of  cases,  however,  as  those  construing  workmen's  com- 
pensation laws,  those  relating  to  labor  organizations,  and  those  in- 
volving important  questions  in  interstate  commerce,  a  more  general 
inclusiveness  is  practiced.  The  decisions  used  are  mainly  those  handed 
down  by  Federal  courts  and  the  State  courts  of  last  resort,  though  in 
some  cases  opinions  of  subordinate  courts  of  appellate  jurisdiction  are 
used,  notably  of  the  Supreme  Court  of  New  York.  As  has  been  the 
case  for  the  past  few  years,  no  opinion  of  the  Attorney  General  of 
the  United  States  construing  Federal  labor  legislation  has  appeared. 

The  opinions  are  presented  in  abridged  form,  the  facts  being 
usually  stated  in  the  language  of  the  editors,  with  quotations  from  the 
language  of  the  court  in  most  cases,  though  occasionally  the  conclusion 
reached  is  indicated  without  such  quotation.  The  sources  used  are  the 
same  as  in  the  past,  i.  e.,  the  National  Reporter  System,  published  by 
the  West  Publishing  Co.,  and  the  Washington  Law  Reporter  for  the 
District  of  Columbia.  With  a  few  exceptions  the  cases  used  are  those 
which  were  published  during  the  calendar  year  1917,  the  volumes 
covered  being  as  follows : 

Supreme  Court  Reporter,  volume  37,  page  22,  to  volume  38,  page  64. 
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Federal  Reporter^  volume  236,  page  609,  to  volume  245,  page  816. 

Northeastern  Eeporter,  volume  114,  page  821,  to  volume  117, 
page  848. 

Northwestern  Beporter,  volume  160,  page  209,  to  volume  165, 
page  304. 

Pacific  Reporter,  volume  161,  page  IIS,  to  volume  168,  page  1120. 

Atlantic  Reporter^  volume  99,  page  257,  to  volume  102,  page  836. 

South  western  B^orter,  .volume  189,  page  801,  to  volume  198, 
page  81 6u  ^^    .. 

Southeastern  Reporter,  volume  90,  page  801,  to  volume  94,  page  480. 

Southern  Reporter-,  Volume  73,  page  1,  to  volume  76,  page  824. 

New  York  Supplement,  volume  161,  page  961,  to  volume  167, 
page  704.       ^  •/  . 

Washington?  Iaw  Reporter,  volume  45. 

An  unu^uaity  large  group  of  important  decisions  relate  to  the 
subject  of 'labor  organizations,  a  notable  case  being  that  of  EQtchman 
Coal  Gp.  V.  Mitchell,  passed  upon  by  the  Supreme  Court  of  the 
Umt^d  States.  The  workmen's  compensation  laws  of  the  various 
States  afford  tiie  largest  single  group  of  cases,  and  here  again  the 
Supreme  Court  of  the  United  States  has  rendered  important  deci- 
sions on  the  subject  of  the  application  of  the  State  laws  on  this  sub- 
ject to  cases  of  admirality  and  interstate  commerce.  Oliier  impor- 
tant decxstons  uphold  the  constitutionality  of  the  minimum-wage 
laws  of  Ai^ansas  and  Minnesota  and  declare  unoonstituticmal  the 
initiated  act  of  Washington  forbidding  employment  agencies  to  col- 
lect fees  from  persons  seeking  employment  by  their  aid. 

This  review  is  an  attempt  to  present  in  brief  the  salient  points 
passed  upon  by  the  courts  in  cases  under  consideration.  Technicali- 
ties are  omitted  as  far  as  practicable  in  the  more  extended  repK)rts 
and  are  almost  entirely  eliminated  in  this  briefer  review.  In  some 
instances  the  case  must  be  referred  to  under  more  than  one  head  by 
reason  of  the  fact  that  more  than  one  point  is  involved  in  the  discus- 
sion. As  last  year,  the  subject  matter  of  the  case,  and  not  the  nature 
of  the  law  on  which  it  is  based,  i.  e.,  common  or  statutory,  determines 
the  grouping. 

EMPLOYER  AND  EMPLOYEE. 

EKF02CEKEVT  OF  COHTKACT. 

While  it  is  conunonly  said  that  a  contract  for  personal  services  is 
not  subject  to  the  rule  of  specific  performance,  a  few  States  have 
enacted  laws  practically  seeking  the  enforcement  of  contracts  where 
advances  have  been  made  by  the  employer  on  the  strength  of  an 
agreement  for  services.  The  Florida  law  on  this  subject  was  under 
consideration  in  a  case  (Goode  v.  Nelson,  p.  69)  in  which  conviction 
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by  the  lower  court  was  reversed  by  the  supreme  court  of  the  State 
on  account  of  the  declared  uno(»istituti<mality  of  the  law  as  tending 
to  create  a  status  of  involuntary  servitude.  The  Federal  statute  for- 
bidding peonage  was  held  applicable  in  a  case  (Bernal  v.  United 
States,  p.  185)  in  which  a  Mexican  woman  was  being  held  to  compul- 
sory service  by  the  proprietor  of  an  alleged  hotel  in  Texas  on  a  claim 
that -the  latter  had  paid  the  woman's  fare,  and  refused  to  allow 
wages  for  the  work  done. 

A  different  aspect  of  the  subject  of  enforced  contracts  is  presented 
in  the  case  of  employees  leaving  service  after  having  obtained  knowl- 
edge of  secrets  of  manufacture  or  other  important  data  of  value  to 
their  employer,  whose  exclusive  right  thereto  is  guaranteed  by  prin- 
ciples of  common  law.  An  obvious  difficulty  in  passing  upoji  ques- 
tions involving  secret  processes  of  manufacture  is  their  necessary 
disclosure  to  experts  in  cases  in  which  the  novelty  of  the  process  is 
in  dispute.  Such  a  question  was  involved  in  the  case  E.  I.  Du  Pont 
de  Nemours  Powder  Co.  v.  Masland,  p.  78),  in.  which  the  Supreme 
Court  sustained  an  injunction  against  a  general  disclosure  to  experts, 
leaving  the  court  opportunity  to  control  inquiries  and  limit  them  to 
those  necessary  for  a  determination  of  the  rights  of  the  employer 
and  the  employee.  In  Aronson  v,  Orlov  (p.  80)  a  simpler  question 
was  involved,  since  the  contest  hinged  on  the  right  of  an  employer 
to  make  use  of  a  device  for  which  applications  for  patents  were 
under  discussion.  In  this  case  the  Supreme  Court  of  Massachusetts 
affirmed  an  injunction  against  the  employee  maiking  use  of  his  em- 
ployer's device  in  the  conduct  of  a  rival  business  in  the  same  field. 
A  list  of  customers  of  a  laundry  was  held  (New  Method  Laundry 
Co.  V.  McCann,  p.  79)  to  be  a  trade  secret,  the  use  of  which  for 
soliciting  trade  for  a  rival  company  could  be  enjoined.  The  com- 
pany's contention  that  the  injunction  should  cover  the  receipt  of 
work  by  its  former  employee  from  its  old  customers  was  not 
sustained. 

BEEACH  OF  CONTEACI. 

Damages  for  the  unlawful  discharge  of  an  employee  were  approved 
in  a  case  (Barry  v.  New  York  Holding  &  Construction  Co.,  p.  68) 
where  an  estimated  value  of  commissions  on  business  that  might 
have  been  obtained  but  for  the  unlawful  discharge  was  included  in 
the  award.  A  manager  of  a  department  store  was  held  entitled  to 
damages  for  discharge  made  during  the  course  of  the  fourth  year 
of  service,  under  a  contract  for  the  term  of  one  year,  with  presumed 
renewals,  the  court  holding  such  a  presumption  controlling  (Stewart 
Dry  Goods  Co.  v.  Hutchison,  p.  72) .  Employment  during  a  part  of 
the  time  was  held  not  to  reduce  damages,  since  it  was  unremunerative. 

The  effect  of  a  custom  of  trade  was  under  consideration  in  Cormier 
V.  Lumber  Co.  (p.  70),  in  which  it  was  held  that  "straight  time" 
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covered  the  period  of  a  protracted  shutdown,  since  the  employee  had 
not  been  definitely  discharged  at  its  commencement. 

The  inattention  of  the  superintendent  of  an  establishment  to  its 
operation  was  held  to  warrant  his  discharge  in  Farmer  v.  First  Trust 
Co.  (p.  71),  where  it  was  in  evidence  that  the  establishment  was  not 
being  satisfactorily  managed  and  required  close  personal  supervi- 
sion— this  in  face  of  the  contention  that  an  employee  of  his  rank 
could  not  be  held  to  constant  personal  attendance  upon  his  duties. 

CLEARANCE  CARDS. 

The  vexed  question  of  the  constitutionality  of  laws  compelling  the 
employer  to  furnish  on  demand  a  clearance  card  or  service  letter 
was  before  the  Supreme  Court  of  Missouri  (Cheek  v.  Prudential 
Insurance  Co.,  p.  75).  That  laws  of  this  class  ore  within  the  police 
power  of  the  State  and  that  they  are  of  beneficial  intent  as  protect- 
ing workmen  from  the  oppressive  practices  sometimes  indulged  in 
by  employers  or  groups  of  employers  was  maintained  by  the  court 
in  the  face  of  adverse  citations. 

INTERFERENCE  WITH  EKPLOYMENT. 

The  Supreme  Court  of  Massachusetts  had  before  it  a  case  (Dou- 
cette  V.  Sallinger,  p.  74),  in  which  the  question  of  damages  for  dis- 
charge caused  by  the  activity  of  a  third  person  was  involved.  The 
offender  had  acted  under  a  mistake,  but  it  was  held  that  it  was  his 
duty  to  assure  himself  of  the  identity  of  the  person  complained  of 
for  nonpayment  of  a  debt,  failing  which  he  was  liable  for  damages 
for  causing  the  discharge  of  an  innocent  man. 

Two  cases  are  noted  which  arose  under  the  Sherman  Antitrust  Act, 
one  (United  States  v.  Hollis,  p.  65)  being  a  prosecution  for  conspiracy 
and  combination  to  restrain  trade  by  an  association  of  retail  lumber 
dealers.  Its  purpose  was,  among  other  things,  to  prevent  sales  to 
consumers  by  others  than  retail  dealei-s  and  to  boycott  wholesale 
dealers  and  manufacturers  who  made  such  sales.  Activities  of  this 
nature  were  held  to  be  offenses  against  the  law  and  were  enjoined. 
The  second  case  (Knauer  v.  United  States,  p.  64)  involved  quite 
similar  activities  on  the  part  of  an  association  of  master  plumbers, 
and  in  this  case  a  conviction  for  violation  of  the  Sherman  Act  was 
affirmed  by  a  circuit  court  of  appeals. 

A  novel  case  bj.sjd  on  general  economic  principles  was  passed 
upon  by  the  Supreme  Court  of  the  United  States,  which  sustained 
the  constitutionality  of  a  statute  of  Maine  which  authorized  munici- 
palities to  maintain  coal  and  wood  yards  for  the  purpose  of  selling 
fuel  at  cost  to  the  resident  population.  Interested  parties  sought  to 
have  this  act  declared  unconstitutional  on  the  ground  that  taxation 
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for  such  purposes  was  not  for  a  public  purpose  and  was  not  within 
the  power  of  the  legislature  to  levy.  This  the  Supreme  Court,  how- 
ever, denied  and  sustained  the  law.  (Jones  v.  City  of  Portland, 
p.  121.) 

8EAHEH. 

Since  the  enactment  of  the  seamen's  law  of  1915  the  status  of  such 
employment  is  much  more  closely  assimilated  to  that  of  laborers  gen- 
erally, though  none  of  the  cases  herein  noted  makes  reference  to  that 
act.  In  Alaska  Steamship  Co.  v,  Gilbert  (p.  188)  the  point  involved 
:  is  simply  as  to  the  terms  of  the  contract  to  be  held  as  implied  at 
the  time  of  employment  and  changed  without  notice  to  the  employee. 
The  court  held  that  a  discharge  for  refusal  to  accept  the  changed 
conditions  of  employment  was  not  warranted  and  affirmed  a  judg- 
ment awarding  wages  and  expenses.  Quite  similar  questions  were 
involved  in  the  second  case  (The  Moana^  p.  187),  in  which  sailors 
were  held  entitled  to  the  benefits  of  an  understood  agreement  for 
a  round-trip  employment,  as  against  the  employer's  contention  that 
they  were  hired  for  one  way  only. 

A  third  case  that  may  be  mentioned  under  this  head  involved  the 
construction  of  the  Federal  alien  contract  labor  law  and  its  appli- 
cation to  aliens  brought  from  a  foreign  country  for  employment  on 
an  outgoing  vessel,  service  as  sailors  also  being  rendered  on  the  voy- 
age to  the  United  States.  The  claim  that  this  service  was  a  subter- 
fuge was  rejected,  as  was  their  classification  as  laborers;  while  their 
transfer  fi'om  one  vessel  to  another  in  an  American  harbor  was  held 
not  to  constitute  a  bringing  of  them  into  the  United  States  under 
the  terms  of  the  law.    (Scharrenberg  v.  Dollar  S.  S.  Co.,  p.  61.) 

BESIBENCE  IN  COMPANY  VILLAGE. 

An  interesting  case  that  does  not  fall  under  any  of  the  usual  head- 
ings is  one  (Harris  v.  Keystone  Coal  &  Coke  Co.,  p.  73)  in  which  the 
Supreme  Court  of  Pennsylvania  passed  upon  the  validity  of  a  com- 
fiany  order  excluding  a  tradesman  from  the  streets  of  a  village  owned 
by  it  and  occupied  by  its  employees.  The  authority  to  make  such 
exclusions  was  sustained  as  being  within  the  terms  of  a  valid  contract 

with  the  workmen. 

WAGES. 

KINIHTJII  WAGE  I/IWS. 

The  question  of  the  constitutionality  of  laws  authorizing  the 
establishment  of  a  minimum  wage  for  women  and  minors  was  before 
the  courts  of  last  resort  of  Arkansas  and  Minnesota.  The  Supreme 
Court  of  Oregon  had  upheld  a  law  of  that  nature  in  a  decision  ren- 
dered in  1914  (Bui.  169,  p.  172),  and  this  was  sustained  on  April  9, 
1917,  by  an  evenly  divided  court  on  an  appeal  to  the  Supreme  Court 
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of  the  United  l^tes,  one  justice  known  to  be  in  favor  of  the  con- 
stitutionality of  the  act  not  taking  part  in  the  decision  by  reason  of 
his  connection  with  the  case  dming  its  trial.  Subsequent  to  this 
decision  (June  4,  1917),  the  Arkansas  law  establishing  a  statutory 
daily  wage  was  sustained  by  the  supreme  court  of  t^e  State  (State 
V.  Crowe,  p.  191),  reference  being  made  to  the  physical  needs  of 
women  as  requiring  an  adequate  wage.  The  Minnesota  statute 
resembles  that  of  Oregon  in  providing  for  a  commission  to  deter- 
mine wages,  and  a  subordinate  court  had  taken  the  position  that 
the  law  was  unconstitutional  and  enjoined  its  enforcement  The 
supreme  court,  however  (Williams  v,  Evans,  p.  193) ,  took  the  opposite 
view  and  sustained  the  law  as  a  valid  exercise  of  the  police  power 
not  forbidden  by  the  fourteenth  amendment. 

KODE  AHn  TIME  OT  PAYHEHT. 

In  the  Ballestra  case  (p.  195),  a  California  statute  forbidding  the 
payment  of  wages  in  scrip,  etc.,  unless  immediately  redeemable  in 
full  in  lawful  money  was  held  constitutional  and  a  ccMiviction  for  its 
violation  affirmed. 

A  case  that  may  be  noted  here  as  involving  the  question  of  the 
full  and  adequate  payment  of  wages  earned,  though  not  concerned 
with  the  question  of  scrip  or  orders,  is  one  decided  by  the  Supreme 
Court  of  Oregon  (Sumpter  v.  St.  Helens  Creosoting  Co.,  p.  199),  the 
matter  of  overtime  pay  being  under  consideration.  A  contention 
that  the  10-hour  law  of  the  State  was  unconstitutional  was  first 
rejected,  but  inasmuch  as  the  monthly  pay  checks  were  so  drawn  as 
to  constitute,  when  indorsed,  receipts  in  fuU  of  wages  earned  to  date 
it  was  decided  that  no  claim  could  be  sustained  for  labor  performed 
in  excess  of  the  10  hours  declared  by  law  to  be  a  day's  work. 

A  law  of  Arizona  establishing  a  semimonthly  pay  day  was  chal- 
lenged as  to  its  validity,  primarily  because  its  enforcement  might 
involve  imprisonment  for  debt  where  the  employer  became  subject 
to  punishment  for  its  violation  (Arizona  Power  Co.  v.  State,  p.  197). 
This  contention  was  rejected  in  view  of  the  fact  that  the  employer 
in  the  present  instance  was  a  corporation,  which  could  not  be  im- 
prisoned, and  was  therefore  not  entitled  to  raise  the  question.  The 
fact  that  the  law  applied  only  to  corporations  was  likewise  held  not 
to  invalidate  it;  nor  could  it  be  regarded  as  void  for  uncertainty  in 
requiring  payment  of  wages  "  at  once "  to  persons  leaving  service, 
the  language  being  held  to  imply  payment  within  a  reasonable  time. 

ASSZanCENTS. 

The  practice  of  assigning  future  earnings  as  security  for  loans  is 
regulated  by  law  in  an  increasing  number  of  States,  and  the  con- 
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stHtitieBalitj  af  snch  laws  was  dxaUeiiged  in  two  cases  camin^  under 
review  at  ^s  time.  In  People  t;.  Stokes  (p^.  &t)  a  conyiction  was 
affirmed  by  the  Supreme  Court  of  Illinois  against  a  knder  who 
charged  a  rate  in  excess  of  the  staiat<xry  amount^  the  law  being  held 
valid  against  claims  that  it  was  ciu  .  legislaticm  and  that  it  abridged 
the  privil^es  and  imfmumties  of  eitissens,  cfepriving  them  of  propei'ty 
without  due  process  of  law.  The  Supreme  Ck>urt  of  Ohio  (Wessell 
V,  Timberlake,  p.  — ),  likewise  sustaii^d  the  validity  of  the  law  of 
this  State  against  quite  similar  objections  wliare  money  had  been 
loaned  without  procnrii^  the  license  required  by  the  statute. 

An  assigmnent  of  a  different  type  wu.^  befoire  the  Supreme  Court 
of  Virginia  (L<mdon  Bros.  v.  National  Exchange  Bank,  p.  179),  the 
case  being  one  in  whidi  a  contractor  had  assigned  a  balance  due  him 
prior  to  the  satisfaction  of  claims  for  labor  and  supplies.  The  lower 
court  had  sustained  the  validity  of  the  assignment,  holding  that  the 
mechanics'  lien  law  of  the  State  was  not  availaMe  where  the  prop- 
erty improved  was  owned  by  a  mtmicipal  corporation.  The  supivvuie 
court  reversed  this  decisi<m,  however,  and  held  the  assignment  in\  alid 
until  the  claims  had  been  met 

Where  a  contractor  borrowed  money  from  a  bank  and  assigned 
as  security  all  mcmey  to  become  due  him  on  a  contract,  with  a  city, 
prior  to  any  notice  that  claims  might  be  made  for  unpaid  wages,  the 
final  balance  paid  l^  the  city  was  subject  to  the  assignment  to  the 
bank  rather  than  to  such  claims,  leaving  the  contractor's  bondman 
liable  therefor.  Time  checks  for  labor  assigned  by  the  worlanen 
themselves  might  also  bt:  cashed  by  the  bank  and  fall  within  the  pro- 
tection of  such  bond,  though  the  claims  of  a  subcontractor  and  a 
bookkeeper  were  not  of  such  a  nature  as  to  be  entitled  to  this  protec- 
tion (Northwest^n  National  Bank  of  Bellingham  v.  Guardian  Cas- 
ualty &  Guaranty  Co.,  p.  196). 

HOURS  OF  LABOR. 
BAUEOAnS. 

The  most  important  decision  of  the  year  under  this  head  is  that 
construing  and  sustaining  the  Federal  eight-hour  law  applicable 
to  railroad  employees,  decided  in  March,  1917.  As  it  was  possible 
to  insert  this  decision  in  the  bulletin  covering  1916  decisions,  it  was 
reproduced  in  that  number  (No.  224,  p.  144).  The  decisions  to  be 
noted  at  this  time  relate  entirely  to  the  construction  of  the  16-hour 
law,  so-called,  thou^  some  of  the  cases  relate  to  the  9-hour  employ- 
ment of  certain  classes  of  persons  under  the  same  act.  Thus  in  Chi- 
cago &  A.  B.  Co.  V.  United  States  (p.  118),  a  circuit  court  of  appeals 
bold  that  switdi  tenders  who  habitually  received  orders  by  tele^ 
phone  were  within  the  class  to  whom  the  nine-homr  provision  ap- 
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plied.  A  similar  conclusion  was  reached  in  a  case  (Denver  &  Inter- 
urban  Ry.  Co.  V.  United  States,  p.  118),  where  a  telegraph  operator 
who  occasionally  handled  orders  for  interstate  trains  was  held  to  be 
within  the  act,  even  though  on  a  particular  day  no  such  orders  might 
be  transmitted.  A  third  case  under  this  head  (Illinois  Central  B.  Co. 
V.  United  States,  p.  115),  involved  the  question  of  offices  continuously 
operated,  the  court  holding  that  the  shifting  of  the  register  and  order 
book  from  a  station  to  a  tower  a  few  hundred  feet  away  after  12 
hours'  use  by  one  operator,  there  to  be  used  for  12  hours  by  another 
operator,  must  be  held  as  the  maintenance  of  a  single  office,  aiid  in- 
dividual employment  therein  limited  to  9  hours  of  service  within  24. 

The  starting  point  for  computing  the  24-hour  period  within  which 
16  hours  of  work  are  to  be  performed  was  considered  in  United 
States  V,  Missouri  Pacific  Ry.  Co.  (p.  114), the  court  of  appeals  agree- 
ing with  the  company  that  this  should  be  the  time  when  the  indi- 
vidual enters  upon  his  duties  for  the  day. 

Two  somewhat  contradictory  opinions  wei'e  given  as  to  what  con- 
stitutes a  break  in  continuous  service  within  the  law.  In  Minne- 
apolis &  St.  L.  R*  Co.  V,  United  States  (p.  115),  an  absolute  release  of 
from  two  to  two  and  one-half  hours  at  the  intermediate  station  of  a 
round  trip  was  held  not  to  be  such  interruption  as  to  be  subtracted 
from  the  total  period  between  the  start  and  the  completion  of  the 
round  trip.  In  Pennsylvania  R.  Co.  v.  United  States  (p.  117),  on  the 
other  hand,  a  court  of  similar  rank  in  another  circuit  held  that  the 
crew  of  a  pushing  engine  helping  trains  over  mountain  grades  was 
off  duty  during  rest  periods  of  50  minutes  each,  the  time  being  spent 
in  a  rest  house,  the  men  being  subject  to  call  at  any  time,  and  pay 
being  continuous.  This  opinion  does  not  seem  to  be  based  squarely 
on  the  provisions  of  the  law,  however,  as  appears  from  the  statement 
of  the  court  that  the  nature  of  the  work  and  the  circumstances  sur- 
rounding it  were  exceptional,  reference  also  being  made  to  unusual 
conditions  arising  from  a  state  of  war,  to  which  consideration  might 
well  be  given  if  no  actual  overstrain  of  the  employees  was  permitted. 

What  is  unavoidable  delay  so  as  to  constitute  an  emergency  ex- 
cusing excess  employment  was  considered  by  the  Supreme  Court  in 
Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  United  States  (p.  119) .  The 
actual  cause  of  the  delay  was  held  to  be  unavoidable  accident,  but 
since  the  crew  might  have  been  relieved  at  a  division  terminal,  the 
overtime  work  was  held  to  be  unjustifiable,  even  though  that  termi- 
nal was  not  the  regular  end  of  the  crew's  run.  Another  case  before 
the  same  court  (United  States  v.  Northern  Pacific  R.  Co.,  p.  116), 
involved  the  point  of  making  reports  of  overtime  employment,  and 
an  honest  mistake  on  the  part  of  the  company  in  selecting  the  point 
of  time  from  which  the  hours  of  service  should  be  reckoned,  was 
held  to  warrant  the  nonenforcement  of  the  penalties  provided  for 
its  violation. 
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WOMEN. 

A  Wyoming  statute  had  established  a  workday  for  women,  in* 
eluding  those  employed  in  restaurants,  but  excepting  railroad  res- 
taurants from  the  application  of  the  law.  The  supreme  court  of  the 
State  found  no  adequate  reason  for  making  this  exemption,  and  de- 
clared the  law  unconstitutional  in  so  far  as  it  applied  to  restaurants 
of  any  kind  (State  v.  Le  Barron,  p.  113).  A  later  act  of  the  legis- 
lature met  the  situation  by  extending  the  law  to  restaurants  without 
distinction, 

SUNDAY  LABOR. 

That  the  observance  of  the  Jewish  Sabbath,  made  in  good  faith, 
was  an  adequate  compliance  with  a  law  calling  for  the  observance 
of  Sunday,  was  maintained  by  the  Kentucky  court  of  appeals  in 
Cohen  v.  Webb  (p.  191).  In  a  New  York  case  the  pasteurizing  and 
bottling  of  milk  on  Sunday  was  held  not  to  be  work  in  a  factory  in 
violation  of  the  labor  law  of  the  State  (People  v.  R.  F.  Stevens  Co., 
p.  189) ;  while  in  another  case,  under  the  same  law  (People  v.  Transit 
Development  Co.,  p.  200),  the  employment  of  a  machinist  for  7  days 
without  a  rest  of  24  consecutive  hours  was  held  to  be  a  violation 
of  the  law,  a  construction-and-repair  shop,  auxiliary  to  a  street  rail- 
way company,  being  held  to  be  a  factory  within  the  meaning  of  the 
law,  and  not  exempted  in  the  group  of  power  houses,  etc.,  owned 
and  operated  by  public-service  corporations,  which  are  excluded 
from  the  operation  of  the  act. 

What  is  a  work  of  necessity  was  passed  upon  by  the  Supreme 
Court  of  Arkansas  (Rosenbaum  v.  State,  p.  190),  the  operation  of  a 
moving-picture  show  on  Sunday  being  held  not  to  fall  within  that 
class — ^this  over  the  contention  of  the  proprietor  that  the  importance 
of  furnishing  suitable  entertainment  for  soldiers  encamped  near  by, 
who  were  at  liberty  only  on  Sunday,  constituted  a  necessity  under 
the  circumstances* 

FACTORY  REGULATIONS. 

The  liability  of  a  tenant  for  conditions  in  a  factory  building  of 
which  he  occupies  a  part  was  considered  in  People  v.  Shevitz  (p.  112), 
construing  the  New  York  statute.  It  was  held  that  even  though  the 
defect  lay  outside  of  the  portion  of  the  building  rented  by  him,  the 
defendant  was  liable  for  punishment  for  taking  quarters  in  a  build- 
ing not  conforming  to  the  provisions  of  the  law, 

RAILROADS. 

The  Supreme  Court  of  the  United  States  ruled  (Illinois  Central 
R.  Co.  V.  Williams,  p.  187),  that  the  safety-appliance  law  of  1910 
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required  security  in  certain  equipment  even  though  orders  stand- 
ardizing such  equipment  were  not  in  force,  the  time  allowed  for 
standardization  not  being  permitted  to  waive  responsibility  for 
safety  in  the  meantime. 

The  relation  of  State  and  Federal  laws  was  considered  by  the 
court  of  appeals  of  Alabama  in  a  case  (Louisville  &  Nashville  R.  Co. 
V,  State^  p.  186)  in  which  the  construction  of  laws  requiring  locomo- 
tive headlights  was  passed  upon.  Here  again  the  effect  of  delay  due 
to  the  establishment  4:)f  regulations  was  under  review,  but  the  court 
held  that  the  Federal  law  was  in  effect  from  the  date  of  its  enact- 
ment, so  that  the  State  law  in  the  same  field  must  be  considered  as 
superseded  at  that  time. 

LIABILITY  Of  employers  FOR  INJURIES  TO  EMPLOYEES. 

Though  the  question  of  employers'  liability  is  of  much  less  inter- 
est at  the  present  time  on  account  of  the  action  of  the  legislatures  of 
so  many  States  in  passing  workmen's  compensation  laws,  the  fact 
that  such  laws  are  not  exclusive  in  a  number  of  the  States  and  that 
railway  service  is  in  large  degree  still  subject  to  the  doctrines  of 
liability  law — exclusively  so  as  to  interstate  commerce — leaves  to  the 
subject  a  measure  of  importance. 

Approximating  the  principle  of  compensation,  in  that  the  em- 
ployer is  held  liable  for  injuries  occurring  in  designated  hazardous 
occupations  without  regard  to  the  question  of  negligence,  is  an 
Arizona  statute  enacted  in  conformity  with  provisions  of  the  State 
constitution.  The  constitutional  it  v  of  the  statute  was  challenged 
(Inspiration  Consolidated  Copper  Co.  i\  Mendez,  p.  85),  on  the 
ground  that  the  act  is  in  conflict  with  the  fourteenth  amendment  to 
the  Federal  Constitution.  The  supreme  court  of  the  State  held  that 
the  act  was  valid  is  spite  of  the  declaration  of  liability  without  fault, 
basing  its  position  largely  on  the  decision  of  the  Supreme  Court  of 
the  United  States  upholding  workmen's  compensation  laws  embody- 
ing the  same  principle.  Other  points  against  the  same  statute  were 
raised  in  Superior  &  Pittsburgh  Copper  Co.  v,  Tomich  (p.  82),  the 
contention  being  made  that  the  provision  requiring  the  defenses  of 
contributory  negligence  and  assumed  risks  to  be  always  considered 
as  questions  of  fact  and  left  to  the  jury  was  unconstitutional.  This 
also  was  rejected  by  the  court,  and  the  law  appears  now  to  be  well 
established  in  the  judicial  system  of  the  State. 

SAFE  PLACE  AND  APPLIANCES. 

The  maintenance  of  safety  conditions  in  mines  is  prescribed  in 
practically  every  mining  State  by  regulations  covering  the  subject  of 
inspection  and  maintenance  of  standard  conditions  of  safety.    The 
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Utah  statute  calls  for  an  inspection  for  gases  in  mines  ^^  known  to 
generate  explosive  gases,"  and  this  provision  was  held  (Eleganti  v. 
Standard  Coal  Co^  p.  87),  to  be  absolute,  without  regard  to  the 
amount  of  such  gases  developed.  An  explosion  of  gases  in  a  place 
marked  safe  was  held  by  the  Supreme  Court  of  Arkansas  (Sterling 
Anthracite  Co.  v.  Strope,  p.  91)  to  be  evidence  of  negligence,  mak- 
ing the  employer  liable  even  though  the  inspector  who  had  made  the 
mark  had  reported  the  working  place  unsafe.    An  interesting  point 

in  this  case  was  as  to  the  proximate  cause  of  death,  which  was  due 
directly  to  pneumonia.  The  physician  had  testified  that  in  his  opin- 
ion the  pneumonia  was  a  sequel  of  the  burns  received  at  the  time  of 
the  injury  and  the  recumbent  position  made  necessary  thereby,  and 
the  supreme  court  refused  to  disturb  the  finding  and  judgment  of 
the  court  below  on  this  point. 

Poisonous  fumes  of  slow  operation  may  give  rise  to  a  suit  for  dam- 
ages if  it  appears  that  the  employer  was  negligent  in  failing  to  pro- 
vide adequate  ventilation  in  a  place  made  dangerous  by  such  f  uines 
(Fritz  V.  Elk  Tanning  Co.,  p.  90),  the  Supreme  Court  of  Pennsyl- 
vania holding  that  such  was  the  case  both  under  the  common  law 
and  under  the  statutes  of  the  State.  The  fact  that  the  injured  man 
continued  at  work  under  assurances  from  his  superintendent  was 
held  not  to  charge  him  with  contributory  negligence. 

The  negligence  of  the  employer  in  failing  to  inspect  piling  upon 
which  a  railway  track  was  supported  was  held  to  charge  it  with  lia- 
bility in  South  V.  Seattle,  Port  Angeles  &  Western  Ry.  Co.  (p.  102), 
though  the  company  contended  that  since  piling  should  last  for  three 
years  th^e  was  no  duty  to  inspect  until  that  time  had  expired.  It 
appeared^  however,  that  conditions  had  indicated  the  propriety  of 
such  inspection  prior  to  the  accident,  and  liability  was  affirmed. 

The  question  was  I'aised  in  Louisville  &  Nashville  R.  Co.  v,  Layton 
(p.  99)  as  to  how  far  the  benefits  of  the  Federal  law  requiring 
safety  couplers  on  railway  trains  extend.  A  switchman,  not  at  the 
time  interested  in  the  matter  of  coupling  or  uncoupling  cars,  was 
injured  by  the  failure  of  two  cars  to  couple,  and  the  company  con- 
tended that  the  act  could  be  of  no  benefit  to  him,  since  it  was  only 
to  protect  against  defects  in  the  coupling  those  whose  duty  required 
them  to  go  between  the  cars.  The  Supi-eme  Court  of  the  United 
States  admitted  that  the  immediate  occasion  of  the  law  was  to 
protect  those  directly  employed  in  coupling,  but  that  its  benefits 
were  by  no  means  confined  to  tliat  class  of  employees.  Another  case 
involving  a  defect  in  safety  appliances  was  that  of  Minneapolis  & 
St.  Louis  R.  Co.  V.  GotschalJ  (p.  100),  like  the  foregoing  decided 
by  the  Supreme  Court  of  the  United  States,  the  case  coming  up  from 
the  Supreme  Court  of  Minnesota.  Negligence  was  held  properly 
inferable  from  the  failure  of  the  coupler  to  hold,  resulting  in  the 
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fatal  injury  to  a  head  brakeman — ^this  in  view  of  the  fact  that  a 
positive  duty  is  devolved  upon  the  railroads  by  the  law.  The  right 
of  a  father  to  damages  for  the  death  of  his  son  was  considered  in  this 
case,  no  pecuniary  loss  appearing.  It  was  held,  however,  that  as 
under  the  Minnesota  law  the  father  was  entitled  to  the  earnings  of 
the  minor,  no  evidence  of  pecuniary  loss  was  necessary  to  support 
an  award  of  proper  amount. 

The  construction  of  a  Kansas  statute  regarding  the  operation  of 
dangerous  machinery  and  the  abrogation  of  the  principle  of  assumed 
risks  was  also  passed  upon  by  the  Supreme  Court  in  Bowersock  v. 
Smith  (p.  83).  A  paper  company  had  contended  thatthe  guarding 
of  the  machinery  in  question  was  not  practicable,  and  that  the  in- 
jured man,  who  was  superintendent,  had  assumed  the  risk  of  the 
injury  inasmuch  as  it  was  his  duty  to  safeguard  the  machinery.  The 
court  below  had  also  instructed  that  where  there  was  a  violation 
of  the  statute  the  common-law  defenses  of  contributory  negligence, 
fellow  service,  and  assumed  risks  were  not  applicable,  to  all  of  which 
the  company  excepted,  contending  that  such  a  construction  would 
deprive  it  of  its  rights  under  the  fourteenth  amendment.  The  Su- 
preme Court  of  Kansas  had  affirmed  an  award  in  the  plaintiff's 
favor,  and  this  was  upheld  by  the  United  States  Supreme  Court, 
which  said  as  to  the  claim  that  the  superintendent  was  himself  obli- 
gated to  safeguard  the  machinery,  that  the  duty  was  imposed  upon 
the  employer  in  an  absolute  manner,  and  that  he  could  not  relieve 
himself  therefrom  by  contract,  the  constitutionality  of  the  law  being 
sustained  in  full. 

The  matter  of  the  material  worked  upon  rather  than  of  the  condi- 
tions of  the  plant  itself  was  considered  in  a  Delaware  case  (Potter  v. 
Richardson  &  Bobbins  Co.,  p.  88)  in  which  damages  were  sought 
because  of  an  infection  due,  as  alleged,  to  the  handling  of  putrid 
carcasses  of  chickens  furnished  to  be  canned.  The  court  held  that  the 
fitness  of  the  chickens  for  food  did  not  concern  the  employee,  but  that 
she  was  employed  to  prepare  the  chickens,  which  were  presumably 
suitable  for  the  purpose;  and  if  she  found  them  to  be  otherwise,  she 
was  in  the  best  position  to  determine  their  condition,  and  in  proceed- 
ing to  handle  a  decayed  carcass  she  was  guilty  of  contributory  negli- 
gence, barring  her  right  to  recovery. 

The  responsibility  of  an  employer  for  medical  treatment  to  be  fur- 
nished under  an  agreement  with  his  employees  was  held  by  the 
Supreme  Court  of  South  Carolina  to  extend  to  a  case  in  which  def^th 
followed  the  refusal  of  the  company  physician  to  render  the  service 
requested  to  an  employee's  wife.  (Ovfens  v.  Atlantic  Coast  Lumber 
Corp.,  p.  86.)  This  ruling  was  based  on  the  assumption  that  the 
company  maintained  the  fund  on  a  basis  of  pecuniary  profit  to  itself, 
no  showing  to  the  contrary  appearing. 


LIABILITY  OF  EMPLOYERS  FOE  INJTJBIES  TO  EMPLOYEES.         25 

Going  beyond  the  contract  relationsliip  of  employer  and  employee, 
a  case  (Clayton  v.  Enterprise  Electric  Co.,  p.  102)  was  passed  upon  by 
the  Supreme  Court  of  Oregon,  which  held  the  company  liable  for  the 
death  of  an  employee  whose  employer  derived  power  from  the  trans- 
mission wires  of  the  company.  The  failure  of  the  company  to  pro- 
perly insulate  its  switches  was  held  to  entail  a  liability  upon  it  under 
the  State  statute, 

OVERTIME  WORE. 

The  effect  of  prolonged  employment  as  entailing  liability  upon  the 
employer  for  injuries  traceable  thereto  was  considered  by  the  Su- 
preme Court  in  a  case  before  it  on  appeal  from  an  appellate  court  of 
Illinois,  (Baltimore  &  Ohio  K.  Co.  v.  Wilson,  p.  99.)  Over  14  hours 
had  intervened  between  the  excessive  work  and  the  time  when  the 
injury  was  received.  The  jury  had  found  that  the  injury  was  due  to 
the  strain  upon  the  plaintiff  because  of  the  excessive  labor.  The  con- 
tention that  the  injury  must  be  received  during  the  time  of  excessive 
work  was  rejected  by  the  Supreme  Court,  as  well  as  other  contentions, 
and  the  defenses  of  contributory  negligence  and  assumed  risks  were 
not  allowed,  and  the  judgment  was  affirmed. 

RELATIGir  TO  COMPENSATION  LAWS. 

The  compensation  laws  of  a  number  of  States  establish  alternative 
systems,  providing  that  where  the  employer  rejects  or  fails  to  accept 
the  provisions  of  the  compensation  act  liability  remains  with  certain 
defenses  abrogated.  The  Iowa  statute  is  of  this  nature  and  declares 
that  where  injury  occurs  it  should  be  presumed  that  such  injury  was 
due  to  the  negligence  of  the  employer  as  its  proximate  cause.  In 
Mitchell  V.  Phillips  Mining  Co.  (p.  104)  this  presumption  was  origi- 
nally relied  upon  by  the  plaintiff,  but  on  evidence  being  introduced 
to  overthrow  the  presumption,  both  parties  brought  in  additional  evi- 
dence on  this  point.  The  trial  court  passed  upon  this  evidence  with- 
out submitting  the  case  to  the  jury,  but  the  supreme  court  of  the 
State  held  this  action  improper,  and  remanded  it  for  a  jury  trial, 
holding  that  only  thus  could  the  purposes  and  objects  of  the  act  be 
carried  out. 

In  Shaughnessy  v.  Northland  Steamship  Co.  (p.  103)  the  Supreme 
Court  of  Washington  held  that  the  workmen's  compensation  law  of 
the  State,  which  was  claimed  by  the  company  to  abolish  suits  at  law 
for  injuries  to  employees,  was  not  applicable  in  a  case  in  which  a 
longshoreman  was  injured  while  unloading  a  vessel  in  Puget  Sound. 
The  court  held  that  this  abrogation  could  take  effect  only  where  the 
State  laws  were  operative,  and  that  this,  being  a  maritime  case,  was 
outside  oi  State  control.  Of  the  same  tenor  was  the  conclusion 
\  reached  by  the  Supreme  Court  of  Massachusetts  in  a  case  (Morrison 
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V.  Conlinercial  Towboat  Co.,  p.  105 )  in  which  the  mate  of  a  towboat 
operating  in  Boston  Harbor  was  injured  while  attempting  to  deliver 
an  article  to  a  seagoing  bai*ge.  The  State  law  excludes  interstate  com- 
merce and  seamen  from  its  operation,  and  as  the  claimant  was  en- 
gaged in  the  excluded  emplc^ments  no  benefits  were  obtainable  under 
the  act. 

The  status  of  a  minor  lawfully  permitted  to  work,  but  engaged  in  a 
prohibited  employment,  was  held  by  the  Supreme  Court  of  Minnesota 
not  to  be  that  of  an  employee  under  the  compensation  act,  so  that  an 
action  for  damages  was  properly  brought.  (Westerlund  v.  Kettle 
River  Co.,  p.  106.) 

FEDfi&AL  STATUTX. 

Jurisdiction, — Wliere  a  suit  has  been  decided  under  the  law  of  a 
State  without  objection  from  the  defendant,  the  Supreme  Court  of 
Missouri  held  that  it  was  too  lato  to  raise  the  question  of  interstate 
commerce  and  the  application  of  the  Federal  law  on  an  appeal,  and 
affirmed  the  judgment  of  the  court  below.  The  Supreme  Court  of 
the  United  States  took  the  same  position,  holding  also  that  since 
there  was  no  right  or  privilege  duly  claimed  under  the  Federal  act 
it  had  no  jurisdiction',  and  dismissed  the  case,  leaving  the  judgment 
of  the  State  courts  undisturbed.  (Missouri  Pacific  Ry.  Co.  v.  Taber, 
p.  101.) 

Limitation. — Involving,  like  the  foregoing,  a  consideration  of 
State  and  Federal  laws,  was  a  case  (Hogarty  v,  Philadelphia  &  Read- 
ing R.  Co.,  p.  97),  passed  upon  by  the  Supreme  Court  of  Penn- 
sylvania. The  conductor  of  a  shifting  crew  on  a  railroad  had  sued 
at  common  law,  and  the  company  defended  on  the  ground  that  he 
had  received  benefits  from  its  relief  society.  On  its  admission  that 
the  injured  man  was  engaged  in  interstate  commerce  at  the  time  of 
the  accident,  he  pointed  out  that  the  Federal  law  did  not  make  this 
a  release  from  liability.  On  the  company's  reply  that  the  action  was 
not  brought  under  Federal  law,  an  attempt  was  made  to  amend  the 
pleadings  so  as  to  bring  the  case  under  that  statute,  which  the  trial 
court  refused  to  allow.  The  supreme  court  i-eversed  this  ruling,  and 
ordered  a  new  trial,  whereupon  judgment  was  given  for  the  employee. 
An  appeal  was  again  taken  to  the  supreme  court,  which  thereupon 
reversed  its  previous  decision,  following  the  decision  of  the  Supreme 
Court  of  the  United  States  in  a  case  involving  this  point,  which  had 
in  the  meantime  been  handed  down.  This  was  to  the  effect  that  a 
new  cause  of  action  was  introduced  by  pleading  the  statute,  and 
since  more  than  two  years  had  elapsed  since  the  injury  was  received 
the  limiting  provisions  of  the  law  prevented  the  prosecution  of 
the  case. 

Exohigiveness. — ^By  far  the  most  important  cases  relating  to  the 
exclusiveness  of  the  Federal  statute  will  be  considered  under  the 


LIABILITY  OF  EUFLOYEBS  FOB  INJUSIBS  TO  EMPLOYEES.         27 

heading^  ^  Workmen's  CSompensation,  Interstate  Commeree.''  A  de- 
cision by  the  Supreme  CSourt  of  the  United  States  affecting  a  phase 
of  this  question  determined  that  where  a  mincH:  had  recovered  in  a 
suit  for  damages  under  the  Federal  law,  no  common-law  rights  sur- 
vived to  the  father,  since  the  Federal  statute  determined  the  full 
liability  of  the  company  in  cases  of  injury  to  its  employees  in  inter- 
state commerce  (New  York  Central  A  Hudson  Kiver  R.  Co.  v.  Ton- 
sellito,  p.  98) . 

Interstate  commerce. — ^The  question  of  when  the  Federal  law  is 
applicable,  and  when  it  can  not  be  availed  of  because  the  employee  is 
Dot  in  interstate  commerce,  continues  to  be  a  vexing  one.  The  general 
principle  underlying  the  decisions  is  that  the  workman  must  at  the 
time  be  engaged  in  work  that  is  directly  connected  with  or  will  f acili* 
tate  interstate  commerce.  That  such  a  connection  existed  in  the  case 
of  a  gateman  who  met  his  death  while  undertaking  to  back  a  horse 
and  wagon  from  the  track,  so  that  he  might  close  a  protecting  gate 
for  the  passage  of  an  intrastate  train,  was  held  by  the  Supreme 
Court  of  California  in  Southern  Pacific  Co.  v.  Industrial  Accident 
Commission  (p.  92).  This  action  involved  the  overruling  of  an 
award  made  by  the  commission  under  the  State  compensation  law, 
the  decision  being  based  on  a  finding  that  the  use  of  the  track  for  both 
interstate  and  intrastate  commerce  brought  within  the  scope  of  the 
Federal  statute  persons  keeping  it  in  suitable  condition  for  use  in  in- 
terstate traffic.  Tile  same  court  reached  an  identical  conclusion  in 
a  case  involving  the  same  principals  (p.  93),  the  employee  in  this 
instance  being  a  lineman  engaged  in  removing  a  telephone  wire  which 
had  fallen  upon  a  trolley  wire,  the  latter  being  a  part  of  the  equip- 
ment of  an  electric  railway  used  in  interstate  and  intrastate  com- 
merce. The  Supreme  Court  of  Massachusetts  (Lynch  v.  Boston  & 
Maine  Eailroad,  p.  9C>),  likewise  held  the  Federal  law  applicable  in 
the  case  of  a  station  agent  killed  while  attempting  to  secure  mail  bags 
delivered  by  an  interstate  train;  so  also  of  a  workman  injured  while 
assisting  in  jacking  up  a  wrecked  car  to  release  another  employee 
and  to  assist  in  clearing  away  the  wreck  (Southern  Ey.  Co.  v.  Puckett, 
p.  92),  the  decision  in  this  instance  being  rendered  by  the  Supreme 
Court  of  the  United  States.  Another  inclusion  decided  upon  by  the 
court  of  appeals  of  Missouri  (Christy  -v.  Wabash  K.  Co.,  p.  94)  was 
that  of  a  switchman  killed  while  shifting  cars  to  be  taken  to  a  point 
a  few  miles  away  for  loading  for  interstate  commerce.  The  coui-t 
lield  that  since  the  car  had  been  designated  for  that  use  the  Federal 
law  applied,  even  though  the  car  had  not  yet  been  loaded.  Another 
point  involved  in  this  case  was  as  to  a  violation  of  the  safety- 
appliance  law ;  the  cars  were  properly  equipped  with  safety  couplers, 
but  inasmuch  as  the  method  of  switching  adopted  required  the  em- 
ployee to  take  a  position  between  the  cars,  it  was  held  that  the  law 
was  violated  and  liability  incurred. 
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Cases  held  to  be  excluded  from  the  operation  of  the  Federal  law, 
the  employment  not  being  of  the  nature  of  interstate  commerce,  were 
decided  by  the  Supreme  Court  of  the  United  States  as  follows:  In 
Illinois  Central  R.  Co.  v.  Peery  (p.  91),  where  a  freight  conductor 
injured  on  a  return  trip,  purely  intrastate,  claimed  damages  on  the 
ground  that  the  outgoing  trip,  in  which  interstate  goods  were  car- 
ried, gave  quality  to  the  entire  run — ^a  contention  which  the  court 
rejected;  a  case  (Lehigh  Valley  R.  Co.  v.  Barlow,  p.  95)  involving  the 
shifting  of  cars  loaded  with  coal  for  use  in  coaling  the  engines,  the 
coal  having  been  brought  from  without  the  State  but  stored  for 
several  days  in  a  yard  within  the  State  where  the  injury  occurred, 
the  court  in  this  case  holding  that  the  interstate  movement  had  ter- 
minated when  the  coal  reached  the  yards;  and  a  third  caSe  (Minne- 
apolis &  St  Louis  R.  Co.  V,  Winters,  p.  94),  in  which  the  work  of 
repairing  a  locomotive  used  in  both  interstate  and  intrastate  com- 
merce was  involved.  In  this  case  the  court  distinguished  between 
such  repairs  and  repairs  upon  a  road  permanently  devoted  to  com- 
merce among  the  States,  the  use  of  the  engine  being  variable. 

WORKMEN'S  COMPENSATION. 

While  the  vast  majority  of  cases  arising  under  the  compensation 
laws  receive  final  adjudication  at  the  hands  of  the  administrative 
officials,  or  by  agreement  between  the  parties,  a  considerable  number 
reach  the  courts  of  last  resort  for  the  determination  of  contested 
points. 

CONSTITXrTIONALITT  OF  STATUTES. 

Charges  of  unconstitutionality  were  made  in  several  cases,  some 
being  directed  against  the  essential  principles  of  the  acts,  whih 
others  were  addressed  to  specific  provisions  of  law  held  objectionable 
by  the  contestants.  Thufe  in  Fassig  v.  State  (p.  212)  an  objection 
was  raised  to  provisions  of  the  Ohio  law  permitting  an  injured  em- 
ployee to  submit  to  the  State  commission  his  claim  for  redress  where 
the  employer  has  failed  to  come  under  the  act  and  has  not  received 
permission  to  become  a  self-insurer.  The  right  of  thus  submitting 
a  claim  to  the  commission  is  made  alternative  to  that  of  bringing  a 
suit  for  damages  with  the  common-law  defenses  barred.  The  trial 
court  had  held  that  the  legislature  had  exceeded  its  authority  in 
ninking  such  a  grant,  but  the  appellate  courts  sustained  tlie  law 
r.nd  affirmed  the  award  of  benefits  and  penalty.  Another  provision  of 
this  same  law  provided  for  self-insurance  where  ability  to  make  the 
necessary  payments  was  satisfactorily  shown.  Certain  employers, 
having  secured  the  right  to  become  self-insurers,  proceeded  to  take 
out  insurance  for  their  protection  in  stock  companies,  whereupon 
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the  State  sought  to  oust  such  companies  from  writing  insurance  on 
the  ground  that  the  provision  of  .the  law  authorizing  self -insurance 
was  unconstitutional.  This  the  court  rejected,  and  held  the  action 
both  of  the  legislature  and  of  the  self -insurers  to  be  valid  (State  ex 
rel.  Turner  v.  United  States  Fidelity  &  Guaranty  Co.,  p.  284).  A 
subsequent  amendment  debars  self-insurers  from  obtaining  such 
insurance. 

Of  more  general  nature  were  objections  raised  against  the  Illinois 
law  (Chicago  Rys.  Co.  v.  Industrial  Board,  p.  215),  the  appellant 
contending  that  the  act  in  question  differs  so  largely  from  the  act  of 
1911,  which  had  been  held  constitutional,  that  the  decision  with  ref- 
erence thereto  was  not  conclusive.  The  chief  difference  charged  was 
that  of  discriminatory  or  class  legislation,  but  the  court  found  no 
merit  in  this  contention  and  affirmed  the  constitutionality  of  the  law 
on  the  principles  laid  down  in  its  decision  on  the  earlier  law.  The 
contract  of  the  employee  to  assume  the  risks  of  his  occupation  was 
held  to  be  void  as  contrary  to  the  policy  of  the  act.  The  employer 
in  a  case  befo"re  the  Maryland  Court  of  Appeals  (Solvuca  v.  Ryan  & 
Reilly  Co.,  p.  216)  made  various  objections  to  the  law  on  grounds  of 
due  process  and  contravention  of  the  law  of  the  land,  but  these  ob- 
jections were  held  answered  by  decisions  of  the  Supreme  Court.  The 
contention  that  the  act  created  a  judicial  body  in  violation  of  the 
State  constitution  was  likewise  ruled  out.  In  Adams  v,  Iten  Biscuit 
Co.  (p.  217),  the  unconstitutionality  of  the  law  of  Oklahoma  was 
maintained  by  an  employee  who  sought  larger  benefits  in  damages 
than  the  compensation  law  allows.  A  novel  contention  raised  was 
that  the  compensation  law  is  so  revolutionary  in  character  as  to  be  in 
effect  an  amendment  to  the  State  constitution  and  beyond  the  power 
of  the  legislature  to  enact.  The  court  held,  however,  that  the  act  was 
within  the  police  power  of  the  State  and  valid.  Another  point  in- 
volved in  this  case  was  as  to  the  payment  of  damages  for  serious  dis- 
figurement in  addition  to  the  benefits  allowed  by  the  compensation 
law  for  disability ;  this  the  court  would  not  allow,  holding  the  act  to 
be  exclusive  in  its  operation  and  not  permitting  supplementary  action 
of  the  sort  contemplated. 

A  circuit  court  of  Hawaii  had  held  the  compensation  law  of  that 
Territory  unconstitutional  as  not  allowing  due  process  of  law,  both 
because  of  its  alleged  deficiency  in  the  matter  of  requiring  notice  of 
hearings  before  the  arbitration  committees  and  because  it  abolished 
t?  ial  by  jury.;  some  question  was  also  raised  as  to  classification.  The 
Supreme  Court  of  the  Territory  rejected  all  the  contentions  made 
and  sustained  the  act  in  every  parL  (Anderson  v.  Hawaii  Dredging 
Co.,  p.  211.) 
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AccidenU. — ^The  Supreme  Court  of  Miimesota  (State  ex  rel.  Fari- 
bault Woolen  Mills  Co.  v.  District  Court,  p.  201)  reversed  an  award 
in  favor  of  a  claimant  whose  injury  was  typhoid  fever,  said  to  have 
been  contracted  from  drinking  infected  water  furnished  by  the  em- 
ployer, the  court  holding  that  such  an  event  was  not  of  a  sudden  and 
violent  nature,  essential  to  constitute  an  accident.  This  court  held, 
however,  that  freezing  (State  ex  rel.  Nelson  v.  District  Court,  p.  202) 
and  sunstroke  (State  ex  rel.  Rau  v.  District  Court,  p.  202)  were  acci- 
dental injuries  compensable  under  the  act. 

The  Court  of  Appeals  of  Connecticut  reversed  an  award  in  behalf 
of  a  fireman  in  a  brewery,  whose  death  was  due  to  pneumonia  follow- 
ing an  unusual  exposure,  added  to  exhaustion,  holding  that  exhaus- 
tion, although  due  to  accident,  could  not  be  classed  as  a  bodily  injury 
within  the  meaning  of  the  act.  (Linnane  v.  Aetna  Brewing  Co., 
p.  277.) 

A  rather  peculiar  definition  of  the  term  "  accident  ^  is  insisted  upoi^ 
by  the  Supreme  Court  of  Michigan  (Landers  v.  City  of  Muskegon, 
p.  200),  when  it  holds  that  pneumonia  following  protracted  wetting 
in  a  freezing  temperature  was  ihe,  sequel  of  but  a  common  occurrence 
in  the  occupation  of  a  city  fireman,  and  that  even  a  sudden  rush  of 
water  drenching  the  fireman  from  head  to  foot  was  only  an  ordinary 
incident  of  his  duties  and  not  an  accident ;  the  disease  that  followed 
was  brought  on,  therefore,  not  by  an  unexpected  event  but  by  one 
incident  to  that  nature  of  employment.  A  more  liberal  view  was 
taken  by  the  Appellate  Court  of  Indiana  in  a  case  (United  Paper 
Board  Co.  v.  Lewis,  p.  277),  where  nephritis  followed  overheating  and 
wetting  and  subsequent  chill,  the  employee  being  engaged  in  flushing 
hot  pulp  out  of  a  basement  into  which  it  had  escaped  from  a  broken 
pipe.  The  court  held  that  any  disease  due  to  such  exposure  might 
properly  be  classed  as  a  personal  injury  by  accident,  compensable 
under  the  law  of  that  State. 

Occupational  disease, — The  element  of  accident  as  a  cause  is  not 
in  evidence  in  a  case  (In  re  Maggelet,  p.  274) ,  decided  by  the  Supreme 
Court  of  Massachusetts,  the  claimant  being  a  cigar  maker  who  suf- 
fered from  neurosis,  claimed  to  be  due  to  the  employment.  In  view 
of  medical  testimony  to  the  effect  that  the  disease  was  probably  caused 
by  a  stooping  position  assumed  by  the  workman,  but  not  necessary  to 
the  conduct  of  his  work,  the  case  was  distinguished  from  one  of  true 
occupational  disease,  and  the  claim  disallowed. 

An  inflamed  condition  of  the  lining  membranes  of  the  nose  and 
mouth  due  to  dust  inhaled  in  handling  pulverized  grain  was  classed 
as  a  compensable  injury  by  the  Supreme  Court  of  California  (Hart- 
ford Accident  &  Indemnity  Co.  v.  Industrial  Commission,  p.  239), 
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Employment  stattu, — ^A  claim  tor  compeDsatiaEi  made  by  the  presi- 
dent and  principal  stoekholdw  of  a  lumber  company  for  injuries 
receiYed  while  handling  lumber  was  denied  by  the  Court  of  Appeals 
of  New  York  (Bowne  v.  S.  W.  Bowne  Co.,  p.  228),  the  court  saying 
that  the  {provisions  of  the  law  were  evidently  directed  to  persons  of 
a  different  status  from  that  in  evidence  for  the  claimant  in  the  ease, 
and  the  distinction  was  such  as  should  not  be  obliterated.  A  wife  em- 
ployed as  cashier  and  bookkeeper  in  a  store  owned  by  her  husband 
was  held  by  the  Supreme  Court  of  Massachusetts  not  to  be  an 
employee  Under  the  act,  since  a  married  woman  can  not  make  a  con- 
tract with  her  husband  (In  re  Humphrey,  p.  229). 

Election, — S<»na  difficulty  attended  the  adjudication  of  a  case  which 
was  before  the  Supreme  Court  of  Arizona  (Woodruff  v.  Producers'  Oil 
Co.,  p.  224),  the  case  coming  before  the  court  a  second  time,  with  the 
result  that  tixe  first  decision  was  reversed.  In  the  first  place  the  court 
denied  to  the  plaintiff  employee  any  right  to  sue  for  damages,  declar- 
ing that  his  only  recourse  was  under  the  compensation  law,  which 
he  would  therefore  have  no  interest  in  having  declared  unconstitu- 
tional, and  it  refused  to  pass  upon  the  points  of  unc<mstitutionality 
raised  by  him.  On  the  second  trial  it  was  decided  that  since  the  act 
calls  for  express  or  implied  election  before  it  can  become  applicable, 
but  establishes  a  presumption  in  favor  of  such  election  unless  an 
express  statement  in  writing  is  given  not  less  than  30  days  prior 
to  the  accident,  the  apparent  contradiction  must  be  solved  by  giving 
effect  to  the  paragraph  of  presumably  later  enactment,  and  since  80 
days  had  not  elapsed  from  the  time  of  employment  the  compensation 
ad  would  not  be  considered  to  govern. 

The  status  of  minors  was  involved  in  two  cases  before  the  Court  of 
Errors  and  Appeals  of  New  Jersey,  in  one  of  which   (Brost  v. 
Whitall-Tatum  Co.,  p.  2&6)  the  father  was  held  to  be  duly  notified 
of  the  son's  exclusion  from  the  benefits  of  the  compensation  act  by 
a  printed  notice  appearing  on  the  boy's  pay  envelope.    The  company 
was  therefore  not  allowed  to  plead  its  liability  under  the  compensa- 
tion law  as  a  bar  to  a  suit  for  damages.    In  the  second  case  (Young  v. 
Sterling  Leather  Works,  p.  226),  the  provision  making  the  law  appli- 
cable to  minors  in  the  absence  of  a  written  statement  to  the  contrary, 
which,  in  the  .case  of  minor  employees,  must  be  given  by  or  to  the 
parent  or  guardian,  was  claimed  to  deprive  minors  of  their  right  of 
election,  and  so  of  their  property  rights.    The  court  held  that  the 
effect  of  the' law  was  exactly  to  the  contrary,  being  to  safeguard  the 
minor's  interest  and  protect  him  against  acts  of  immature  judgment, 
as  the  legislature  had  the  power  to  do. 

Place  of  employment. — The  law  of  New  Hampshire  is  applicable 
to  work  in  ahopa,  mills^  factories,  etc.,  employing  five  or  more  per- 
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sons.  It  \vas  held  (King  v.  Berlin  Mills  Co.,  p.  230)  not  to  cover 
the  case  of  a  workman  erecting  a  carrier  for  pulp  wood  at  a  distance 
of  about  a  mile  from  the  mill  of  the  employer,  though  engaged  at 
the  time  with  five  or  more  other  men.  •  So  also  the  Supreme  Court 
of  Kansas  (Hicks  v.  Swift  &  Co.,  p.  258)  reversed  an  award  in  behalf 
of  a  driver  delivering  meat  at  a  distance  from  the  employer's  packing 
house,  since  the  accident  did  not  occur  on,  in,  or  about  any  of  the 
company's  establishments. 

Casual  employTnent, — ^The  problem  of  a  workman  employed  for 
the  odd  job,  or  not  in  the  regular  line  of  the  employer's  business, 
remains  unsolved.  The  laws  of  a  majority  of  the  States  exclude  the 
so-called  casual  employee  from  the  benefits  of  compensation,  though 
the  definitions  are  not  uniform.  The  courts,  of  course,  can  not  ini- 
tiate action,  but  there  is  a  considerable  diversity  in  the  definitions 
formulated  by  them,  where  this  duty  devolves  upon  them.  Whether 
the  disjunctive  "  or  "  or  the  conjunctive  "  and  "  is  used  in  describing 
the  employees  under  consideration  is  significant,  some  laws  saying 
"  casual  and  not  in  the  regular  line  of  the  employer's  business,"  while 
others  use  the  word  "or"  instead.  In  a  case  passed  upon  by  the 
Supreme  Court  of  Minnesota  (State  ex  rel.  Nienabtr  v.  District 
Court,  p.  229),  the  driver  of  a  sprinkler  cart  was  requested  by  a 
teamster  delivering  coal  to  assist  in  extricating  him  from  a  mud- 
hole.  While  rendering  this  assistance  the  driver  received  an  injury, 
and  made  claim  of  compensation  against  the  coal  dealer,  which  the 
court  allowed,  since,  though  the  employment  was  casual  in  the 
ordinary  sense,  it  was  in  the  usual  course  of  the  dealer's  business. 
On  the  other  hand,  a  workman  engaged  in  plastering  a  room  being 
erected  as  an  addition  to  a  brewing  establishment  was  denied  the 
benefits  of  the  Illinois  statute  on  the  ground  that  employment  for 
three  or  four  days  was  casual  and  not  contemplated  for  inclusion  in 
the  enactment  of  the  law  (Aurora  Brewing  Co.  v.  Industrial  Board, 
p.  210). 

A  denial  of  the  benefits  was  the  result  of  a  consideration  bv  the 
Supreme  Court  of  Pennsylvania  of  a  case  (Marsh  v.  Groner,  p.  2W) 
in  which  a  residence  was  being  remodeled,  a  plasterer  employed  in 
the  work  receiving  injury.  The  employer  was  held  not  to  be  enp:jigo(l 
in  business  in  this  undertaking,  so  that  no  responsibility  for  injury 
to  the  workman  could  be  predicated  on  the  existing  facts.  A  differ- 
ent status  appeared  in  a  case  passed  upon  by  an  appellate  court  of 
California  (Miller  &  Lux  (Inc.)  v.  Industrial  Accident  Commission, 
p.  211),  where  it  appeared  that  building  operations  were  a  part  of 
the  regular  business  of  a  company  owning  a  ranch,  so  that  a  car- 
penter in  their  employment  was  entitled  to  the  benefits  of  the  act. 
The  defense  that  farm  employments  are  excluded  was  not  allowed, 
and  the  commission's  award  was  approved.    Another  case  invohnng 
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the  principle  of  casual  employment  is  discussed  under  the  succeeding 
lieading  (McLaughlin  case,  p.  227). 

Ilasardous  employments, — ^The  limitation  of  the  acts  to  classes  of 
employment  designated  as  hazardous  renders  necessary  adjudications 
as  to  the  meaning  of  this  term  and  also  as  to  how  far  an  incident  of 
the  principal  employment  is  to  be  affected  by  the  character  of  that 
employment.  The  Court  of  Appeals  of  New  York  (Dose  v.  Moehle 
Lithographic  Co.,  p.  233)  affirmed  an  award  made  by  the  industrial 
commission  of  the  State  in  favor  of  a  building  laborer  who  was 
engaged  in  repairing  the  building  used  by  the  company,  though  the 
appellate  division  of  the  supreme  court  had  denied  the  right.  The 
company  was  engaged  in  a  so-called  hazardous  employment,  and 
under  the  definition  of  "  employee  *'  in  the  amended  New  York  law 
benefits  were  available  to  employees  of  the  company  in  connection 
with  its  business,  even  though  not  employed  in  the  main  line  of  its 
industry.  It  is  clear  that  this  differs  from  the  doctrine  announced 
in  the  Bargey  case  (Bui.  224,  p.  270),  where  similar  employment 
was  held  not  to  be  in  the  line  of  the  employer's  business — a  rule  fol- 
lowed in  the  Aurora  Brewing  Co.  case,  noted  imder  the  previous 
heading.  The  New  York  court  pointed  out  that  the  conduct  of  the 
business  necessitated  proper  buildings,  and  that  repair  work  was  so 
essential  thereto  that  it  could  properly  be  called  part  of  the  under- 
taking. 

The  same  court  found  it  necessary,  however,  to  distinguish  between 
the  general  business  of  an  employer  and  the  duties  of  a  specific  em- 
ployee in  a  case  (Glatzl  v,  Stumpp,  p.  235),  in  which  a  florist,  whose 
business  was  not  hazardous  under  the  act,  employed  a  driver,  this 
specific  employment  being  classed  as  one  of  the  hazardous  occupa- 
tions. Notwithstanding  this,  a  driver  who  went  so  far  as  to  under- 
take to  arrange  a  window  box  for  which  flowers  were  being  deliv- 
ered, was  held  to  have  departed  from  his  hazardous  employment  as 
driver  in  so  doing,  and  not  to  be  within  the  protection  of  the  law. 
Another  case  passed  upon  by  this  court  involved  identical  principles, 
a  salesman  in  a  nonhazardous  business  having  been  fatally  injured 
while  operating  a  motorcycle,  i.  e.,  a  vehicle  propelled  by  gasoline 
or  other  power,  and  by  reason  of  such  specific  act  bringing  himself 
within  the  terms  of  the  law.  The  claim  that  the  employer  was  not 
engaged  in  the  business  of  operating  motorcycles  for  gain  was  ad- 
mitted, but  since  he  was  engaged  in  a  business  for  gain,  and  in  that 
business  made  use  of  motorcycles,  this  was  held  to  bring  him  within 
the  act.     (Mulford  v,  A.  S.  Pettit  &  Sons  (Inc.),  p.  236.) 

The  New  York  law  classes  storage  as  one  of  the  hazardous  occu- 
pations to  which  it  applies,  but  the  appellate  division  of  the  supreme 
court  held  (In  re  Roberto,  p.  237)  that  the  storing  of  coal  by  a  large 
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retail  dealer  was  not  such  storage  as  the  law  contemplates;  so  also  in 
a  retail  establishment,  where  an  employer  was  injured  while  moving 
the  goods  temporarily  stored  in  the  basement.  (Walsh  v.  F.  W. 
Woolworth  Co.,  p.  237.)  The  contrary  view  was  taken  by  the  Su- 
preme Court  of  Illinois  (Friebel  v,  Chicago  City  Ry.  Co.,  p.  — ),  in 
which  it  was  held  that  where  a  furniture  company  maintained  a 
wareliouse  for  the  storage  of  its, furniture,  it  was  operating  a  ware- 
house within  the  meaning  of  the  act. 

Tlie  loading  and  unloading  of  goods  in  transportation  is  called 
hazardous  by  the  Xew  York  law,  and  anthrax  contracted  through  an 
iibrasion  of  the  skin  received  while  handling  hides  was  held  com- 
jxnsjibie  as  an  accidental  injury  in  an  included  employment.  (Hiers 
v.  John  A.  Hall  &  Co.,  p.  238.) 

Admitting  the  work  of  blasting  out  stumps  on  a  highway  to  be 
hazardous,  the  Supreme  Court  of  Illinois  (McLaughlin  v.  Industrial 
Board,  p.  227)  denied  benefits  in  the  case  of  a  workman  killed  while 
so  employed,  on  the  ground  that  such  work  w^as  merely  casual  or 
incidental.  Thus,  though  the  injured  man  was  a  regular  employee  in 
road  building,  the  fact  that  blasting  was  not  regarded  as  a  regular 
part  of  that  work  debarred  him  from  the  benefits  of  the  law. 

Fa7'm  labor. — The  common  exclusion  of  agricultural,  horticultural, 
etc.,  employments  was  held  by  the  appellate  court  of  Indiana  not  to 
be  applicable  in  the  case  of  a  workman  employed  about  a  thrashing 
machine  that  went  about  from  farm  to  farm  (In  re  Boyer,  p.  233)  ; 
so  also  in  the  case  of  a  workman  operating  an  ensilage  cutter  pro- 
pelled by  a  gasoline  engine  (Raney  v.  State  Industrial  Commission, 
p.  235),  in  which  case  the  Supreme  Court  of  Oregon  classed  this  work 
as  the  operation  of  a  feed  mill,  which  is  designated  as  one  of  the  haz- 
ardous occupations  under  the  law.  Such  a  decision,  however,  is  no 
longer  possible,  since  an  explicit  exemption  of  such  work  on  farms  is 
made  by  an  amendment  enacted  in  1917.  The  janitor  of  a  building 
injured  while  pruning  a  tree  was  held  to  be  engaged  in  horticultural 
labor,  and  an  award  of  the  California  commission  in  his  favor  was 
on  that  ground  revei-sed.  (Kramer  t>.  Industrial  Accident  Commis- 
sion, p.  239.) 

Public  employees, — While  public  employees  are  commonly  included 
under  the  terms  of  the  various  State  laws,  the  phraseology  is  often 
such  as  to  debar  them  of  their  presumptive  rights.  Thus  the  Supreme 
Court  of  Kansas  denied  the  right  of  a  worlanan  engaged  in  hauling 
gravel  for  use  on  the  county  road,  since  the  county  was  not  engaged 
in  the  work  of  road  construction  for  the  purpose  of  business,  trade, 
or  gain.  (Gray  v.  Board  of  County  Commissioners,  p.  280.)  Another 
case  before  the  same  court '(Griswold  v.  City  of  Wichita,  p.  281)  was 
decided  adversely  to  the  claimant,  a  police  captain  killed  by  a  burglar 
being  held  not  to  be  a  workman.    It  was  also  pointed  out  that  in  the 
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exercise  of  purely  goyernmental  functions,  not  carried  on  for  profit, 
there  was  no  possibility  of  passing  on  the  burden  entailed  by  com- 
pensation payments  to  a  consuming  public;  but  the  weight  of  this 
argument  as  applying  to  a  governmental  corporation  sustained  en- 
tirely by  taxation  is  not  entirely  obvious. 

The  Supreme  Court  of  Massachusetts  denied  the  benefits  of  the 
compensation  law  of  that  State  to  a  teacher  of  automobile  repairing 
in  an  industrial  school  conducted  by  the  city  of  Lowell,  who  met  his 
death  as  a  consequence  of  some  improper  action  of  a  boy  whom  he 
was  instructing,  the  claim  being  rejected  on  the  ground  that  the 
injured  man  was  not  a  laborer,  workman,  or  mechanic  within  the 
meaning  of  the  law.  (Lesuer  v.  City  of  Lowell,  p.  281.)'  The  same 
court  held,  however,  that  a  schoolhouse  janitor  who  personally  did 
the  work  of  cleaning,  heating,  washing  windows,  etc.,  about  the 
building  was  a  laborer  within  the  meaning  of  the  law  and  not  in  the 
"official  service,"  though  an  appointee  under  the  civil-service  act. 
An  award  in  his  behalf  wad  therefore  affirmed*  (White  v.  City  of 
Boston,  p.  280.) 

The  Wadiington  statute  provides  compensation  benefits  for  publio 
employees  unless  State  law  or  city  charter  or  ordinance  makes  other 
provision  in  their  behalf.  Workmen  injured  while  employed  in  the 
lighting  department  of  the  city  of  Seattle  claimed  damages  at  com- 
mon law  for  their  injuries,  and  a  settlement  was  agreed  upon.  The 
contention  being  made  that  the  city  was  under  the  provisions  of  the 
compensation  act,  a  subordinate  court  took  the  ground  that  either 
common-law  damages  or  a  pension  provided  for  by  the  city  charter 
were  the  remedies  available.  .  The  supreme  court,  however,  held  that 
the  alternative  provisions  of  the  compensation  law  did  not  revive 
any  common-law  liability  as  to  public  employees,  but  that  where  the 
city  charter  makes  provision  that  provision  must  be  accepted.  The 
constitutionality  of  such  construction  was  challenged,  but  the  court 
overruled  the  contention,  even  though  different  recoveries  might  re- 
sult in  different  municipalities,  holding  that  where  a  substantial  pro- 
vision was  made,  the  local  enactment  would  govern.  (State  e^  rel. 
Fletcher  v.  Carroll,  p.  278.) 

ExtraierritoricMty. — ^Two  opinions  noted  under  this  head  come 
from  the  Supreme  Court  of  California  and  indicate  a  restriction  to 
State  boundaries  of  the  operation  of  the  law.  In  North  Alaska 
Salmon  Co.  v,  PiDsbury  (p.  231),  a  workman  was  injured  in  Alaska 
while  employed  under  a  California  contract.  On  first  consideration 
tlie  court  assumed  jurisdiction,  but  on  a  second  examination  of  the 
question  a  contrary  conclusion  was  reached,  a  distinction  being  drawn 
between  a  compulsory  law,  under  which  the  parties  to  the  contract 
have  no  voice  in  the  matter,  and  an  elective  law,  which  they  might 
Toluntarily  accept  as  a  part  of  the  contract.    In  the  second  instance 
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(Kruse  v.  Pillsbury,  p.  232),  the  claim  was  on  account  of  a  man  killed 
on  a  vessel  in  a  port  in  the  State  of  Washington.  Accepting  the  view 
as  to  extraterritoriality  previously  adopted  by  the  court,  the  conten- 
tion was  still  made  that  by  a  fiction  of  admiralty  the  vessel  was  a 
part  of  the  territory  of  the  State  of  California,  so  that  the  law 
would  apply.  This  contention  was  rejected  and  the  award  made  by 
the  commission  was  annulled. 

Interstate  commerce. — ^A  question  of  the  highest  degree  of  impor- 
tance and  interest  was  passed  upon  by  the  Supreme  Court  of  the 
United  States  in  its  consideration  of  decisions  made  by  the  New 
York  courts  in  favor  of  persons  employed  in  interstate  commerce, 
but  injured  without  the  negligence  of  the  employer.  These  courts 
had  held  that  the  Federal  statute  relating  to  employers'  liability 
limited  itself  to  cases  in  which  injury  was  due  to  negligence,  and  the 
State  might  find  an  unoccupied  field  in  which  it  could  act  and  fur- 
nish a  remedy  for  injuries  due  merely  to  the  hazards  of  employment 
without  regard  to  negligence.  This  the  Supreme  Court  denied  (New 
York  Central  R.  Co.  -y.  Winfield,  p.  260),  the  conclusion  being  reached 
that  the  Federal  act  undertook  to  define  the  full  scope  of  the  com- 
mon carrier's  liability  when  it  enacted  a  law  basing  that  liability  on 
negligence,  and  declared  the  act  to  be  both  comprehensive  and  exclu- 
sive, two  justices  dissenting. 

The  New  Jersey  courts  had  taken  the  same  view  as  the  New  York 
courts,  and  in  Erie  R.  Co.  v.  Winfield  (p.  265)  the  Supreme  Court 
announced  its  reversal  of  a  decision  sustaining  an  award  in  behalf 
of  a  compensation  claimant.  An  added  point  considered  in  the  New 
Jersey  case  was  as  to  the  nature  of  the  injured  man's  employment, 
he  having  left  his  engine,  the  injury  occurring  while  he  was  leaving 
the  yard  after  completing  his  day's  work.  Since  he  had  been 
engaged  in  interstate  commerce  during  at  least  a  portion  of  his 
employment  through  the  day,  it  was  held  that  in  leaving  the  yard  he 
was  still  employed  in  commerce  of  the  same  nature,  since  the  trip 
through  the  yard  was  a  necessary  incident  of  his  day's  work.  It 
was  also  held  that  since  the  Federal  law  was  dominant,  no  presump- 
tion of  election  to  be  governed  by  the  State  law  could  be  imputec^ 
or  allowed.  Following  the  decision  in  this  case,  the  Court  of  Errors 
and  Appeals  of  New  Jersey  reversed  a  decision  of  the  Supreme  Court 
of  that  State,  which  had  affirmed  an  award  in  a  case  involving  no 
ncLdigence  on  the  part  of  the  employer,  stating  that  the  State  courts 
are  bound  by  the  decisions  of  the  Supreme  Court  of  tlie  United 
States  (Rounsaville  v.  Central  R.  R.  of  New  Jersey,  p.  267). 

The  difficulty  of  deciding  between  State  and  Federal  legislation 
is  in  no  wise  minified  by  the  enactment  of  compensation  laws  in  lieu 
of  liability  statutes,  and  the  question  of  what  employments  shall  be 
classed  as  interstate  continues  to  affprd  difficulty.    The  Supreme 
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Court  of  Illinois  affirmed  an  award  made  by  the  State  board  in  a 
case  (Jackson  v.  Industrial  Board,  p.  269),  in  which  a  workman 
employed  in  painting  bridges,  towers,  etc.,  had  been  killed  and  com- 
pensation claimed  in  his  behalf.  An  action  had  been  brought  under 
the  Federal  liability  statute,  but  was  demurred  to  on  the  ground  that 
the  employee  was  not  engaged  in  interstate  commerce.  The  court 
sustained  this,  and  an  award  under  the  compensation  law  followed, 
the  supreme  court  declaring  that  no  right  to  compensation  had  been 
lost  by  the  election  to  sue  under  the  liability  act.  The  decision  in  the 
foregoing  case  that  the  employment  was  not  in  interstate  commerce 
can  hardly  be  regarded  as  in  harmony  with  the  finding  of  the  Court 
of  Appeals  of  New  York  that  a  laborer  incurring  injury  while 
mowing  weeds  and  grass  along  the  right  of  way  was  engaged  in 
interstate  commerce,  since  his  "  work  contributed  to  the  safety  and 
integrity  of  the  railroad,"  which  must  certainly  be  admitted  of  the 
work  of  a  painter  of  bridges,  switch  towers,  and  the  like.  In  the 
New  York  case  (Plass  v.  Central  New  England  E.  Co.,  p.  267),  an 
award  affirmed  by  the  supreme  court  of  the  State  was  reversed  on 
the  ground  that  the  Supreme  Court  of  the  United  States  had  placed 
interstate  employees  entirely  outside  the  scope  of  the  State  law. 
The  supreme  court  of  the  State,  appellate  division,  also  ruled  against 
the  compensation  claim  of  a  plumber  whose  duty  it  was  to  look  after 
the  pipes  and  plumbing  equipment  about  the  stations  of  the  road 
employing  him,  the  court  holding  that  this  was  a  maintenance  of 
the  ways  and  instrumentalities  of  interstate  commerce  (VoUmers 
V.  New  York  Central  E.  Co.,  p.  268).  Where,  however,  a  spur 
track  for  private  use  was  the  place  of  injury  of  a  railroad  laborer, 
no  interstate  traffic  being  moved  thereon  at  the  time,  it  was  held 
that  the  injury  was  of  an  intrastate  nature,  so  that  the  compensation 
law  could  apply  (In  re  Liberti,  p.  270) ;  and  where  a  switchman  was 
killed  while  assisting  in  the  movement  of  cars  onto  a  storage  track, 
to  be  iced  for  the  shipment  of  meats,  it  was  held  by  the  Supreme 
Court  of  Illinois  (Chicago  Junction  R.  Co.  v.  Industrial  Board,  p. 
270)  that  even  though  several  cars  subsequently  were  loaded  for 
interstate  shipment  they  had  not  acquired  the  interstate  quality 
at  the  time  of  the  injury,  and  a  compensation  award  was  affirmed. 

Admiralty. — The  courts  of  New  York  (Southern  Pacific  Co.  v. 
Jensen,  p.  203),  and  California  (North  Pacific  Steamship  Co.  v.  In- 
dustrial Accident  Commission,  163  Pac.  199 — case,  not  reproduced), 
had  taken  the  view  that  longshoremen  and  stevedores  might  choose 
the  benefits  of  the  compensation  laws  of  their  respective  States  in 
lieu  of  proceeding  in  admiralty,  and  a  number  of  awards  were 
made  and  approved  in  accordance  with  these  views.  The  Supreme 
Court  of  the  United  States,  however,  in  the  Jensen  case,  declared 
tho  remedy  offered  by  the  State  compensation  laws  incompatible 
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with  the  theory  of  uniformity  contemplated  by  the  Constitution  in 
matters  of  maritime  commerce;  so  that,  although  there  was  by  Fed- 
eral law  a  saving  to  suitors  of  the  common-law  remedy,  where  com- 
petent, in  lieu  of  admiralty  proceedings,  the  remedy  proposed  .by 
the  compensation  statutes,  wholly  unknown  to  the  common  lavv, 
could  not  under  existing  law  be  regarded  as  an  alternative.  A  like 
conclusion  was  announced  by  the  same  court  in  the  case  of  Clyde 
Steamship  Co.  v.  Walker  (p.  203),  the  principles  involved  being  the 
same.  It  is  of  interest  to  note  that  Congress  has  met  the  situation 
by  reserving  to  suitors  not  only  the  common-law  rights  previously 
enjoyed  by  them,  but  permitting  them  also  to  make  claim  under  the 
compensation  laws  of  their  States  of  residence  if  they  so  elect. 

ARXCJIKa  OVT  OF  AHB  IH  OOTTBSS  OF  EKFLOTMEVT. 

The  limitation  implied  in  the  phrase  '^  arising  out  of  and  in  the 
course  of  tie  employment,"  is  of  the  essence  of  the  right  to  compensa- 
tion under  practically  every  law.  Washington  provides  by  its  law 
a  kind  of  insurance  covering  the  employee  while  at  his  work,  com- 
pensation being  "  a  kind  of.  pension  in  exchange  for  absolute  insur- 
ance on  his  master's  premises."  The  Ohio  statute  does  not  contain 
the  words  "  arising  out  of,"  but  despite  this  omission  the  supreme 
•court  of  tJie  State  held  (Fassig  v.  State,  p.  212),  that  it  was  the  plain 
intention  of  the  act  not  to  cover  any  injury  which  had  its  cause  out- 
side of  and  disconnected  with  the  employment.  In  most  acts,  how- 
ever, the  two  terms  are  used  conjunctively  and  no  question  can  arise 
as  to  the  necessity  of  both  tests. 

The  Supreme  Court  of  Illinois  (Chicago  Rys.  Co.  v.  Industrial 
Board,  p.  215)  overruled  the  contention  that  negligent  conduct  on  the 
part  of  the  injured  man  would  take  him  out  of  the  employment  in 
which  he  was  engaged,  nor  would  the  accident  be  for  this  reason  re- 
garded as  out  of  the  course  of  employment.  Ecference  might  here 
be  made  to  the  Maggelet  case  (p.  274)  previously  noted,  where  it  was 
held  that  the  neurosis  from  wliich  the  claimant  suffered  did  not  arise 
out  of  the  employment  as  a  necessary  incident  thereof. 

The  effect  of  natural  conditions  was  involved  in  a  case  that  was 
before  the  Appellate  Court  of  Indiana  (In  re  Harraden,  p.  250) ,  in 
which  a  fire  insurance  agent  slipped  upon  the  icy  sidewalk  while 
going  from  the  railway  station  to  a  hotel  in  a  city  to  which  he  had 
been  sent  on  business.  Compensation  was  allowed  on  the  ground 
that  the  claimant  was  where  he  was  on  account  of  his  employment 
and  that  his  exposure  to  such  increased  hazards  generally  was  a  con- 
sequence of  the  nature  of  his  employment.  The  Supreme  Court  of 
Massachusetts  took  the  opposite  view  in  quite  a  similar  case  (Dona- 
hue V.  Maryland  Casualty  Co.,  p.  251),  where  a  salesman  was  return- 
ing from  a  business  interview  to  take  a  car,  and  slipped  on  the  ice. 
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Tlie  court  reversed  an  award  for  compensation  on  the  ground  that  the 
injury  -was  due  to  a  risk  common  to  the  public,  and  not  due  to  his 
employment.  A  different  condition  existed  in  a  case  before  the 
Supreme  Court  of  New  York  (Bedner  v,  H.  C.  Faber  &  Son,  p.  242), 
in  which  a  workman  slipped  on  the  ice  on  a  street  which  separated 
the  two  parts  of  the  employer's  factory.  The  contention  that  it 
was  simply  a  street  accident  was  rejected,  even  though  the  street 
was  an  actual  highway,  since  its  situation  was  such  that  in  going  from 
part  to  part  of  the  plant  it  was  necessary  to  cross  it. 

Two  other  cases  in  which  the  question  was  raised  as  to  the  effects 
of  natural  conditions  were  passed  upon  by  the  Supreme  Court  of 
Minnesota.  In  one  (State  ex  rel.  Nelson  v.  District  Courts  p.  202), 
a  janitor  suffered  from  the  freezing  of  a  toe,  the  ultimate  result  being 
the  amputation  of  his  leg,  the  freezing  taking  place  while  he  was 
engaged  in  diovelitig  snow  on  a  vtsry  cold  day.  The  lower  court 
denied  the  claim  on  the  ground  that  while  the  injury  arose  out  of  the 
employment,  it  was  not  an  accident;  but  as  the  supreme  court  had 
reached  the  conclusion  in  another  case  that  freezing  is  an  accident, 
the  only  question  that  remained  on  this  appeal  was  as  to  whether 
it  arose  out  of  the  employment,  which  the  court  held  to  be  true  in  this 
instance.  Another  case  decided  the  same  day  also  reversed  the  lower 
court,  and  approved  the  claim  of  a  widow  for  the  death  of  her  hus- 
band, who  had  suffered  from  sunstroke  while  employed  as  a  street 
laborer  (State  ex  rel.  Kau  v.  District  Court,  p.  202).  There  was  a 
conjunction  of  extreme  conditions  of  exposure  to  heat  and  moisture, 
which  led  the  court  to  say  that  there  was  a  violent  injury  produced 
by  a  power  not  natural. 

The  principle  involved  in  the  Redner  case  differs  in  no  respect 
from  that  of  the  workman  going  from  one  part  of  the  building  to 
another  to  answer  a  telephone  call  (Holland-St.  Louis  Sugar  Co.,  v. 
Sliraluka,  p.  240).  Here  the  Appellate  Court  of  Indiana  affirmed  an 
award;  especially  as  the  workman  had  been  summoned  by  a  superior, 
and  might  well  assume  that  the  answering  of  the  telephone  pertained 
to  his  employment. 

It  is  generally  held  that  horseplay  is  so  removed  from  the  duties  of 
workmen  that  injuries  in  the  course  of  it  are  not  comj^ensable,  but  the 
c^^Mirt  last  mentioned  approved  an  award  in  a  case  (In  re  Lopcr, 
K  '2-1:5) ,  in  which  a  workman  was  fatally  injured  in  his  attempt  to  jerk 
:  viiy  from  the  nozzle  of  a  compressed  air  hose  turned  upon  him  by 
:•.  fellow-workman,  the  evidence  indicating  that  the  injured  man  was 
r"^  the  time  attending  to  his  duties,  andxthat  the  employer  at  other 
times  had  acquiesced  in  the  play  which  in  this  instance  resulted 

fatally.  ' 

Injury  received  while  the  employee  is  engaged  in  an  act  outside 
the  line  of  his  duty  would  ordinarily  remove  him  from  the  operation 
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of  the  act.  Thus  the  Supreme  Court  of  Illinois  (Eugene  Dietzen  Co. 
V.  Industrial  Board,  p.  251)  reversed  an  award  in  the  case  of  an 
employee  engaged  in  buffing,  who  opened  the  cover  near  a  ventilating 
fan  for  the  purpose  of  recovering  from  the  dust  receptacle  an  article 
which  he  had  accidentally  dropped  therein;  so  in  a  Massachusetts 
case  (In  re  Borin,  p.  241),  in  which  a  workman  in  a  dye  house  sought 
to  open  windows  that  were  nailed  down,  obviously  for  the  purpose 
of  preventing  such  opening,  the  court  holding  that  the  nailing  was 
a  plain  notice  of  intent,  and  that  in  violating  such  notice  the  work- 
man was  engaged  in  an  undertaking  outside  of  his  duties.  Where, 
however,  the  extraneous  undertaking  is  related  to  a  duty,  the  injury 
may  be  held  to  be  within  the  terms  of  the  act,  as  in  the  case  of  a 
boiler  tender  whose  duty  it  was  to  read  a  steam  gauge,  and  while 
attempting  to  do  so  found  his  way  obstructed  by  some  heavy  beams 
and  undertook  to  remove  them,  suffering  injury  as  a  consequence 
(Manning  v,  Pomerene,  p.  247).  The  Supreme  Court  of  Nebraska 
held  in  this  case  that  pain  and  nausea  were  sufficient  objective  symp- 
toms of  an  injury  to  warrant  its  classification  as  an  accident. 

When  the  injury  is  due,  not  to  the  employment  but  to  the  physical 
condition  of  the  workman,  it  can  not  be  said  to  arise  out  of  the  em- 
ployment, even  though  occurring  in  its  course.  This  is  the  pro- 
nouncement of  the  Supreme  Court  of  Michigan  in  a  case  (Van  Gorder 
V,  Packard  Motor  Car  Co.,  p.  244),  in  which  a  workman  was  fatally 
injured  in  a  fall  from  a  scaffold  about  6  feet  from  the  floor,  the  fall 
being  due  to  an  epileptic  fit.  The  Supreme  Court  of  California 
announced  a  like  conclusion  in  a  case  of  practically  identical  cir- 
cumstances not  reproduced  (Brooker  v.  Industrial  Accident  Com- 
mission, 168  Pac.  126). 

The  point  of  time  at  which  the  status  of  employee  terminates  was 
the  essential  element  in  a  decision  by  the  Supreme  Court  of  Massa- 
chusetts (In  re  O'Brien,  p.  244),  in  which  an  employee  fell  from  a 
stairway  while  leaving  the  place  of  his  employment.  The  court  ruled 
that  the  circumstances  warranted  the  presumption  that  such  an  acci- 
dent was  a  reasonable  probability,  so  that  it  could  be  regarded  as 
having  occurred  in  the  course  of  employment  and  as  a  risk  and  hazard 
of  the  business.  An  extension  of  the  same  doctrine  led  the  Supreme 
Court  of  Connecticut  to  award  compensation  in  the  case  of  a  man 
who  was  killed  while  being  transported  from  the  place  of  his  work 
to  his  home,  transportation  charges  being  provided  by  the  employer 
in  addition  to  the  regular  wages,  and  an  arrangement  made  by  which 
one  of  the  employees  received  the  transportation  money  directly  from 
the  employers  to  carry  the  men  back  and  forth  in  his  automobile 
(Swanson  t\  Latham  &  Crane,  p.  249).  The  Supreme  Court  of  Cali- 
fornia decided  (Atolia  Mining  Co.  v.  Industrial  Accident  Commis- 
sion, p.  246)  that  a  shotfirer  who  left  the  mine  after  laying  the  fuses 
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and  returned  some  20  minutes  later  to  remedy  the  conditions  due 
to  the  supposed  failure  of  two  charges  to  explode  was  still  within 
the  employment  when  he  was  shot  by  a  watchman  on  his  return  from 
this  visit  of  inspection.  In  spite  of  the  fact  that  the  shooting  was 
unjustifiable  and  reckless,  it  was  still  held  to  be  within  the  scope  of 
the  watchman's  duties,  not  being  an  intentional  or  premeditated 
assault,  so  that  the  injured  man  had  suffered  from  conditions  created 
by  his  emploj' er,  and  the  injury  was  an  incident  of  such  conditions. 

That  the  employment  status  did  not  exist  at  the  time  of  the  injury, 
or  rather  that  the  injury  did  not  arise  out  of  the  employment,  was 
the  conclusion  of  the  Supreme  Court  of  New  York  in  a  case  in 
which  a  contractor's  employee  went  to  a  part  of  a  building  distinct 
from  the  working  place  of  his  employer  for  the  purpose  of  there 
eating  his  lunch  (Manor  v.  Pennington,  p.  242).  The  Appellate 
Court  of  Indiana  likewise  (Inland  Steel  Co.  v,  Lambert,  p.  252), 
held  that  a  switchman  was  not  injured  in  the  course  of  his  employ- 
ment when,  after  having  quit  work,  he  changed  his  working  clothes 
for  street  clothes  and  started  to  deposit  a  time  card;  while  on  the 
way  he  attempted  to  go  upon  a  moving  engine  that  would  carry 
him  to  his  destination  without  compelling  him  to  make  a  detour 
on  account  of  an  excavation  that  interrupted. his  usual  walk.  An 
award  in  his  favor  was  reversed,  the  court  saying  that  the  act  of 
attempting  to  board  the  car  was  not  within  the  duties  of  his  em- 
ployment, but  was  an  act  only  for  his  own  convenience,  characteriz- 
ing it  as  an  unnecessary  attempt  to  do  a  perilous  act,  so  that  the 
injury  did  not  arise  out  of  the  employment.  Somewhat  in  contrast 
with  the  foregoing  was  the  action  of  the  Supreme  Court  of  New 
Jersey  in  holding  (Kolasynski  ^^  Klie,  p.  241),  that  a  domestic 
servant  fatally  injured  while  lighting  a  fire  with  alcohol  in  dis- 
obedience of  orders  not  to  use. kerosene  "or  anything  like  that,"  was, 
notwithstanding,  injured  by  an  accident  arising  out  of  and  in  the 
course  of  employment. 

The  circumstances  under  which  the  injury  is  received  may  be  such 
that  whether  or  not  the  injury  comes  within  the  description  of 
the  phrase  under  consideration  can  only  be  inferred.  Thus,  where 
a  carpenter  was  working  on  the  top  of  a  car  upon  which  were 
iron  frames,  near  the  end  of  an  uninsulated  live  cable,  and  the  first 
information  as  to  the  injury  was  derived  by  seeing  the  workman 
fall,  the  Supreme  Court  of  Illinois  held  that  there  was  sufficient 
evidence  of  accidental  injury  arising  out  of  and  in  course  of  em- 
ployment to  sustain  an  award,  even  though  there  could  not  be  an 
actual  demonstration  of  all  that  took  place  (Bloomington,  D.  &  C. 
R.  Co.  V.  Industrial  Board,  p.  243).  Likewise  favorable  to  the  claim- 
ant was  a  decision  of  the  Supreme  Court  of  New  York  (Chludzinski 
V.  Standard  Oil  Co.,  p.  248),  in  a  case  in  which  a  workman  was 
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burned  to  death  by  his  flannel  shirt  catching  fire  in  a  locker  room  in 
which  was  a  lighted  Bunsen  burner,  the  injured  man  being  alone  in 
the  room  at  the  time  when  he  received  the  injury.  The  Supreme 
Court  of  Illinois  held  the  presumption  to  be  in  favor  of  the  claim 
made  in  connection  with  the  death  of  a  night  watchman  who  was 
a])parently  assaulted  with  an  iron  pipe  by  some  unknown  person 
(Ohio  Building  Safety  Vault  Co.  v.  Industrial  Board,  p.  249).  The 
court  held  that  the  nature  of  his  employment  made  his  assault  by 
trespassers  a  possibility,  so  that  an  injury  of  this  nature  would  be 
classed  as  a  hazard  of  his  work. 

WILLFTTL  MISCONBTTCT. 

A  district  court  of  appeals  of  California  held  (Pacific  Coast  Cas- 
ualty Co-  V,  Pillsbury,  p.  292)  that  a  messenger  boy  who  undertook  to 
operate  a  freight  elevator  in  violation  of  specific  orders  not  to  do  so, 
notice  to  that  effect  also  being  posted,  was  excluded  from  the  benefits 
of  the  law  because  of  willful  misconduct.  With  this  may  be  noted 
the  action  of  the  Supreme  Court  of  Rhode  Island  affirming  a  decree 
denying  compensation  where  it  was  clear  tliat  the  death  of  an  em- 
ployee was  due  to  his  intoxication,  the  claimant's  husband  being 
drowned  while  attempting  to  come  ashore  from  a  dredge  where  he 
was  employed  as  a  watchman,  to  secure  an  additional  supply  of  liquor 
(Collins  r.  Cole,  p.  269). 

Where  the  employer  is  found  guilty  of  serious  and  willful  miscon- 
duct, the  law  of  Massachusotts  permits  a  double  award.  In  Kiley  v. 
Standard  Accident  Insurance  Co.  (p.  286),  the  supreme  court  of  that 
State  reversed  a  finding  of  such  a  penal  award  made  against  an  em- 
ployer on  the  ground  that  he  had  maintained  an  elevator  in  such  a 
state  of  disrepair  as  to  make  him  guilty  of  w^illful  misconduct.  The 
court  held  that  nogliiieuco,  evon  though  gross  or  culpable,  will  not  be 
classed  as  serious  and  willful  misconduct  mider  the  act,  since  the  idea 
involved  is  one  rather  of  intentional  w^rongdoing  with  a  w^anton  and 
reckless  disre;2:ard  of  its  probable  consequences.  The  Ohio  statute 
proceeds  on  a  different  principle,  and  allows  a  suit  for  damages 
instead  of  an  action  under  the  compensation  law  where  an  employer 
fails  to  comply  with  any  lawful  requirement  for  the  welfare  of  his 
employees.  An  appellate  court  affirmed  a  judgment  in  a  case  (Amcri- 
cr.n  Wooden  ware  Mfg.  Co.  ?;.  Schorling,  p.  2S6)  in  which  the  supreme 
court  found  only  common-law  negligence,  and  reversed  the  courts 
bv'low.  The  matter  of  failing  to  comply  with  a  lawful  regulation 
\\  a  >  li(»ld  to  be  limited  under  the  act  to  disobedience  to  specific  ordei's 
or  re(iuirejnents  of  the  industrial  commission  of  the  State,  or  definite 
])rovisions  of  laAvs  and  ordinances;  so  that  the  mere  neglect  to  main- 
tain a  safe  place  along  lines  of  common-law  definitions  could  not  be 
regarded  as  making  the  employer  liable  in  damages  instead  of  under 
the  compensation  law. 
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LIABILXIY  07  THIBD  PABTIE8. 

It  IS  a  common  provision  of  the  statutes  that  where  the  injury 
is  due  to  the  negligence  of  a  third  party  the  injured  employee  iiniy 
sue  him  or  take  his  compensation  from  his  employer  at  his  own 
option.  In  the  latter  case  the  employer  has  recourse  aguinst  tiie 
third  person  for  recoupment,  but  no  excess  recovery  may  be  main- 
tained by  him  for  his  personal  benefit.  A  United  States  circuit 
court  of  appeals  construed  the  Nebraska  law  in  a  case  of  this  nature 
(Otis  Elevator  Co.  v.  Miller  &  Paine,  p.  266),  in  which  settlement 
hud  been  made  by  the  employer  under  the  provisions  of  the  compen- 
sation law  of  the  State.  On  the  employer's  suit  Jigainst  tlie  third 
party  a  larger  recovery  was  made  than  the  total  of  the  award. 
The  third  party's  contention  that  it  should  have  been  permitted  to 
.Miow  that  the  employer's  negligence  concurred  in  producing  the 
injury  was  denied,  the  court  holding  that  under  the  law  the  em- 
ployer's responsibility  was  positively  fixed  without  regard  to  ques- 
tions of  its  negligence,  and  that  it  was  entitled  to  a  subrogation 
to  the  rights  of  the  injured  man  or  his  dependents  in  proceeding 
against  the  culpable  third  party.  Payments  made  by  the  employer 
on  account  of  the  compensation  award,  and  the  expense  of  the  prose- 
cution of  the  suit,  were  held  to  be  proper  deductions  from  the  judg- 
ment recovered,  the  balance  to  go  to  the  dependents  of  the  deceased 
workman. 

Where  all  the  parties  are  under  the  compensation  law,  the  Illinois 
statute  provides  for  recovery  of  compensation  from  the  enii)I()yer, 
the  latter  being  then  subrogated  to  the  rights  of  the  employee  to 
the  extent  of  recovery  from  the  third  party  of  the  amount  paid  as 
compensation.  An  injured  man's  suit  against  the  third  party  was 
therefore  held  by  the  supreme  court  of  the  State  to  necessarily  fail 
in  a  case  where  this  condition  controlled,  even  though  there  was  a 
possibility  of  a  larger  recovery  in  such  a  suit  (Friebel  v.  Chicago 
City  Ry.  Co.,  p.  255).  It  was  pointed  out  that  while  the  employee 
might  be  a  financial  gainer  if  he  had  elected  not  to  come  under  the 
compensation  law,  he  was  at  least  protected  by  a  double  recourse 
for  a  lindted  recovery  under  the  law,  so  that  he  could  not  be  regarded 
as  unconstitutionally  deprived  of  his  rights.  The  Kentucky  statute 
varies  from  the  more  common  methods  of  procedure  in  permitting 
the  employee  to  claim  compensation  from  his  employer  or  proceed 
stgainst  the  third  party,  or  to  secure  redress  from  both  by  concurront 
or  successive  actions,  though  double  recovery  can  not  be  had.  In 
Book  V.  City  of  Henderson  (p.  258),  the  injured  man  first  secured  a 
compensation  award  and  then  sued  the  third  party  for  damages, 
making  his  employer  a  party  to  the  suit.  Such  a  step  was  held  by 
the  court  of  appeals  of  the  State  to  be  proper,  and  if  the  em- 
ployer would  interplead,  any  amount  recovered  from  the  third 
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party  would  be  properly  distributed  between  the  two  suitors,  the  em- 
ployer's recovery  being  limited  to  his  compensation  payments,  but 
the  employee  being  entitled  to  any  amount  in  damages  recovered 
without  regard  to  the  awards  provided  in  the  compensation  law. 

Where  a  third  party  was  sued  and  judgment  recovered  an  appeal 
was  taken  and  the  defense  set  up  that  the  widow  of  the  injured 
man,  the  employer,  and  the  insurer,  were  parties  to  a  contract. by 
which  it  was  provided  that  the  widow  was  to  sue,  and  if  she  recovered 
$3,000  or  more  was  to  receive  no  compensation,  but  if  she  received  less 
than  $3,000  the  deficit  was  to  be  made  up  to  her.  The  third  party  de- 
fendant in  this  case  contended  that  this  agreement  amounted  to  an 
election  of  the  compensation  remedy,  but  the  court  held  the  agree- 
ment void,  and  the  judgment  was  affirmed  (Detloff  v.  Hammond, 
Standish  &  Co.,  p.  254). 

A  peculiar  condition  was  involved  in  the  case,  Dietz  v.  Solo- 
monwitz  (p.  253),  passed  upon  by  the  supreme  court  of  Xew  York. 
The  claimant  had  been  assaulted  by  strikers,  and  was  awarded  com- 
pensation, assigning  his  right  to  sue  for  damages  to  the  person  or 
institution  which  should  bfe  liable  to  make  the  compensation  pay- 
ments. In  the 'meantime  criminal  prosecutions  were  had  against 
the  assailants,  and  they  were  sentenced  to  imprisonment,  sentence  be- 
ing suspended  on  condition  of  good  behavior  and  the  payment  of 
certain  sums  to  the  injured  man.  The  industrial  commission  had 
refused  to  make  any  allowance  for  these  payments  in  awarding  com- 
pensation, but  the  court  directed  that  the  amounts  thus*  paid  should 
be  deducted  from  the  compensation  benefits. 

DEPENDENCE. 

The  Supreme  Court  of  Illinois  held  (H.  G.  Goelitz  Co.  v.  Industrial 
Board,  p.  207)  that  the  rights  of  a  widow  to  compensation  were  based 
on  the  legal' obligation  of  the  husband  to  support  her,  and  not  upon 
cohabitation  or  actual  dependence.  In  this  case  the  husband  had 
been  separated  for  a  number  of  years,  and  he  had  lived  illicitly  with 
another  woman,  but  it  was  held  that  his  unfaithfulness,  while  war- 
ranting the  wife's  living  apart,  did  not  invalidate  her  claim,  the 
Illinois  statute  not  requiring  that  the  husband  and  wife  must  be 
Ii\  ing  together  at  the  time  of  the  injury.  On  the  other  hand,  a  wife 
rciiiaining  in  a  foreign  country  on  a  farm  operated  by  a  hired  man, 
aiul  receiving  some  funds  from  her  son  in  this  country,  was  held  by  the 
Suj^rcme  Court  of  Massachusetts  not  to  be  dependent  upon  her  hiis- 
Laiid  who  had  been  a  few  months  in  America,  and  had  sent  her  noth- 
ing, but  intended  to  have  her  come  to  this  country  later  on  (In  re 
Gorski,  p.  223) ;  but  where  remittances  were  regularly  made  of  an 
amount  that  would  afford  only  partial  support,  the  Supreme  Court  of 
Michigan  (Kalcie  v.  Newport  Mining  Co.,  p.  223),  approved  an  award 
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made  by  the  industrial  accident  board  for  benefits  as  for  complete  de- 
pendency, on  the  ground  that  the  evidence  showed  that  there  was  an 
actual  dependency,  her  earnings  being  insuflScient  for  her  support. 

An  unusual  aspect  of  the  question  of  a  surviving  wife's  rights  was 
involved  in  a  case  (Crockett  v.  International  Ry.  Co.,  p.  221)  in  which 
the  Supreme  Court  of  New  York  held  that  a  widow  who  had  married 
the  deceased  subsequent  to  the  date  of  his  injury  was  a  beneficiary 
within  the  terms  of  the  law,  since  the  question  of  dependency  is  im- 
material as  regards  wife  or  children,  and  construing  the  sentence  of 
the  law,  "All  questions  of  dependency  shall  be  determined  as  of  the 
time  of  the  accident,"  as  not  applying  to  persons  in  those  relation- 
ships. A  similar  situation  was  passed  upon  by  the  Supreme  Court 
of  Wisconsin,  which  held  (Kuetbach  v.  Industrial  Commission, 
p.  220)  that  the  widow  had  no  rights  at  the  time  of  the  injury,  and 
could  acquire  none  by  her  subsequent  marriage. 

The  status  of  a  sister  who  had  made  a  home  for  her  brother,  receiv- 
ing weekly  contributions  from  him  for  expenses,  was  held  by  the 
Supreme  Court  of  Massachusetts  not  to  be  that  of  a  dependent,  the 
deceased  man  being  declared  not  to  be  the  head  of  a  family  of  which 
ihe  sister  was  a  member  (In  re  Murphy,  p.  222). 

A  father  partially  dependent,  receiving  all  the  earnings  of  his 
minor  son,  was  declared  by  the  Appellate  Court  of  Indiana  (In  re 
Peters,  p.  219)  to  be  entitled  to  the  maximum  award,  even  though  he 
was  only  a  partial  dependent,  since  he  had  been  in  receipt  of  the  full 
earnings  of  bis  son.  Partial  dependency  was  also  found  by  the 
Supreme  Court  of  Kansas  w^here  a  minor  son  had  turned  over  to  his 
mother  the  major  part  of  his  earnings,  even  though  the  father  owned 
property  of  some  value  and  received  wages  of  $125  per  month,  the 
court  declining  to  consider  the  private  affairs  and  economies  of  the 
family  (Fennimore  v,  Pittsburg-Scammon  Coal  Co.,  p.  219). 
Whether  regularity  of  contributions  was  essential  to  sustain  a  find- 
ing of  dependency  was  decided  in  the  negative  by  the  Supreme  Court 
of  Illinois,  the  court  finding  that  the  statute  did  not  require  de- 
pendence in  the  case  of  surviving  parents  or  lineal  heirs  (Common- 
wealth Edison  Co.  v.  Industrial  Board,  p.  221). 

DISASniTY. 

The  Appellate  Court  of  Indiana  had  before  it  a  case  involving 
multiple  injuries — one,  the  amputation  of  an  arm,  calling  for  an 
award  fpr  permanent  partial  disability,  while  other  injuries  occa- 
sioned temporary  total  disability.  The  State  board  inquired  whether 
separate  awards  should  be  made  for  the  two  injuries,  to  which  the 
court  replied  in  the  affirmative,  stating  that  the  provision  that  awards 
for  permanent  partial  disabilities  should  be  in  lieu  of  all  other  com- 
pensation meant  only  other  compensation  for  such  injuries  them- 
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selves,  and  not  for  other  injuries  that  might  be  received  at  the  same 
time  (In  re  Denton,  p.  289).  A  different  view  was  taken  of  such  a 
situation  by  the  Court  of  Appeals  of  New  York  (Marhoffer  v.  Mar- 
hoffer,  p.  289).  The  State  industrial  accident  commission  had  made 
an  award  for  a  period  of  total  disability  where  there  was  a  laceration 
of  the  thumb  and  index  finger  and  an  amputation  of  the  second 
finger,  and  an  additional  award  for  the  schedule  period  for  the  loss  of 
the  second  finger.  Current  and  consecutive  awards  based  on  separate 
items  of  physical  impairment,  disconnected  from  earning  power,  were 
held  not  to  comport  with  the  spirit  and  purpose  of  the  act. 

An  award  for  total  disability  where  the  injury  consisted  of  the 
amputation  of  one  finger  of  the  right  hand  and  a  stiffening  of  two 
other  fingers  was  held  by  the  Supreme  Court  of  Massachusetts  not 
to  be  warranted  in  a  case  (In  re  Lacione,  p.  290)  in  which  no  employ- 
ment had  in  fact  been  obtained  since  the  accident.  The  evidence  was 
held,  however,  not  to  show  either  a  total  inability  to  do  work  or  to 
secure  work  to  do,  so  that  the  award  could  not  stand. 

The  Supreme  Court  of  Wisconsin*  had  before  it  a  case  involving 
an  attempt  of  the  employer  and  insurer  to  overthrow  an  award  for 
permanent  total  disability  where  there  was  a  paralysis,  though  not 
total,  of  the  lower  limbs  and  the  lower  part  of  the  back,  disqualify- 
ing entirely  for  work  as  a  carpenter  or  laborer,  these  being  the  lines 
of  former  employment  of  the  injured  man.  The  fact  that  a  lump 
sum  was  requested  in  order  that  the  man  and  his  wife  might  engage 
in  some  small  business  was  held  not  to  warrant  a  review  of  the  ques< 
tion  of  total  disability,  since  the  award  was  based  on  his  wage-earning 
capacity,  and  not  on  what  might  follow  if  he  should  attempt  to 
supervise  or  direct  a  business  undertaking  (McDonald  v.  Industrial 
Commission,  p.  275).  A  quite  similar  case  was  before  the  Supreme 
Court  of  Kansas  (Moore  v,  Peet  Bros.  Mfg.  Co.,  p.  291),  where  a  man 
awarded  benefits  for  permanent  total  disability  was  found  to  be  mak- 
ing an  income  of  some  $12  or  $15  a  week  from  the  conduct  of  a  clean- 
ing, pressing,  and  tailoring  business  in  the  basement  of  his  home. 
The  court  held  that  the  profits  of  business  did  not  constitute  earnings 
under  the  law,  and  such  an  undertaking  was  in  no  wise  incompatible 
with  total  incapacity  for  work. 

Another  case  that  was  before  the  same  court  was  that  of  a  man 
who  suffered  total  and  partial  disability  for  a  period  in  excess  of 
two  years,  for  which  period  compensation  benefits  were  allowed. 
Before,  the  expiration  of  the  time  he  found  other  employment  at 
wages  in  excess  of  his  earnings  at  the  time  of  the  injury,  but  the 
court  held  that  this  fact  did  not  afford  any  warrant  for  a  cancella- 
tion of  the  minimum  allowance  made  to  him,  the  statute  having 
made  no  provision  for  such  a  case.  It  was  also  said  that  the  condi- 
tion would  be  of  comparatively  short  duration  and  without  serious 
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results  (Dennis  v.  Cafferty,  p.  209).  The  Supreme  Court  of  Nebraska 
took  a  similar  view  in  the  case  of  an  injury  to  a  minor  employed  as 
a  laborer,  who  after  his  injury  attended  a  business  college  and  re- 
turned to  his  former  employer  at  an  advance  in  wages.  Such  advance 
was  held,  however  (Epsten  t?.  Hancock-Epsten  Co.,  p.  291),  not  to  be 
incompatible  with  an  award  as  for  loss  of  earning  power,  since  this 
was  the  fact  as  to  employment  in  his  former  occupation.  A  case  of 
permanent  impairment  of  use  of  a  foot  was  before  the  Appellate 
Court  of  Indiana  (Underbill  v.  Central  Hospital  for  the  Insane, 
p.  210) y  the  claimant  asking  for  benefits  as  for  total  disability.  An 
award  which  considered  ,tbe  proportionate  loss  of  use  as  compared 
with  the  actual  loss  of  a  foot  was  sustained  by  the  court  as  falling 
within  the  implied  limitations. 

AWABDS. 

The  Supreme  Court  of  Massachusetts  rejected  the  contention  of 
the  insurer  that  insanity  from  another  cause  than  the  injury  for 
which  compensation  benefits  were  being  paid  should  terminate  such 
payments  (In  re  Walsh,  p.  224).  This  claim  was  based  on  the  con- 
tention that  insanity  was  analogous  to  death  from  a  cause  independ- 
ent of  the  injury,  but  the  court  disallowed  it  and  ordered  the  con- 
tinuance of  payments. 

An  agreed  award  was  held  not  to  be  binding  by  the  Supreme 
Court  of  Kansas  (Weathers  v.  Kansas  City  Bridge  Co.,  p.  282), 
where  the  extent  of  the  disability  was  not  known  at  the  time  of  the 
settlement  and  signing  of  a  release.  The  court  held  that  if  the  mis- 
take of  fact  was  mutual,  there  should  be  an  opportunity  to  develop 
the  facts  as  they  existed  that  a  proper  adjustment  might  be  made. 

The  proper  award  for  the  loss  of  a  defective  eye  was  passed  upon 
by  the  Supreme  Court  of  Michigan  in  a  case  (Purchase  v  Grand 
Eapids  Refrigerator  Co.,  p.  208)  in  which  the  injured  man  had  had 
a  defective  eye  since  childhood,  due  to  accidental  injury.  The  eye 
was  capable  only  of  distinguishing  light  and  perceiving  approaching 
objects,  and  the  contention  was  made  that  an  award  as  for  the  loss  of 
a  perfect  eye  was  not  warranted.  The  workman  was  in  fact  able  to 
return  to  work  at  undiminished  wages  after  a  few  weeks,  but  the 
court  held  that  the  law  made  no  specification  as  to  the  eye  for  which 
compensation  .should  be  awarded  being  normal,  thougli  perhaps  a 
mere  sightless  organ  might  be  considered  no  eye  at  all.  In  the  case 
in  hand,  however,  an  award  for  full  benefits  was  affirmed. 

XEDIOAL  TEEATMEKT. 

In  State  ex  rel.  Turner  v.  Employers'  Liability  Assurance  Corp. 
(Ltd.)  (p.  293),  the  Supreme  Court  of  Ohio  construed  the  law  of  that 
State  requiring  insurance  companies  to  provide  specifically  for  medi- 
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cal  expenses  in  their  insurance  contracts,  this  provision  being  held 
valid  as  a  limitation  upon  the  kind  of  contract  that  the  companies 
might  write  in  certain  cases  in  the  State. 

The  other  cases  under  this  head  arose  under  the  Indiana  law,  and 
hinged  upon  a  single  provision  of  the  statute;  all  were  decided  by  the 
appellate  court.  In  the  first  case  noted  (In  re  Kelley,  p.  272),  it  was 
found  at  the  termination  of  the  30  days  of  required  medical  service 
that  further  attention  was  necessary  in  order  to  save  the  life  of  the 
injured  man,  whereupon  the  employer  instructed  the  physician  to 
continue  treatment.  The  insurer  contested  its  liability  for  such  addi- 
tional services,  but  it  was  held  obligated,  in  view  of  the  provisions 
of  the  act  giving  the  employer  the  option  of  furnishing  additional 
needed  attendance,  and  requiring  policies  to  cover  all  benefits  offered 
by  the  act.  Quite  in  contrast  with  the  foregoing  was  a  case  (In  re 
Henderson,  p.  271)  in  which  an  evidently  necessary  operation  was 
deferred  until  after  the  expiration  of  the  statutory  30  days,  and  the 
question  was  raised  whether  the  board  could  obligate  the  employer 
to  pay  the  expenses  of  such  deferred  operation.  The  court  found 
the  statute  somewhat  ambiguous,  but  answered  the  question  in  the 
affirmative. 

When  the  statutory  30  days  begins  to  run  was  considered  in  a  case 
(In  re  McCaskey,  p.  271)  in  which  the  injured  man  did  not  become 
disabled  from  the  accident  lUitil  the  30  days'  period  had  expired. 
The  court  held  that  in  this  case  the  injury  and  accident  were  not  con- 
temporaneous, but  that  the  development  of  the  resulting  disability 
furnished  the  starting  point  of  the  period. 

F&OCEDtJBE. 

Notice  and  claim, — Failure  to  file  notice  on  the  mere  assumption 
that  somebody  was  safeguarding  his  interests  was  held  by  the  Su- 
preme Court  of  Massachusetts  to  be  fatal  in  a  case  (In  re  Fells, 
p.  274)  where  the  time  elapsed  Tvithout  action,  ignorance  or  mistake 
not  being  considered  as  reasonable  justification.  The  same  court 
found  the  law  not  complied  with  where  no  notice  and  claim  were 
filed  in  behalf  of  a  nonresident  widow,  the  injuries  having  been 
received  in  June,  1914,  and  an  administrator  appointed  in  Februaiy, 
11)15,  who  mailed  a  form  of  notice  to  the  employer  and  to  the  board, 
v.hicli,  however,  w^as  not  received  by  the  board  (In  re  Gorski,  p. 
228).  In  this  case,  though  the  wife  w^as  absent,  the  son  was  present, 
smd  no  sufficient  reason  appeared  under  the  statute  for  condoning 
the  dolay.  The  Supreme  Court  of  New  York  (In  re  Dorb,  p.  273 > 
held  it  not  a  sufficient  notice  of  injury  where  the  injured  man 
simply  telephoned  that  he  was  sick  without  indicating  the  nature  of 
the  illness  or  that  there  had  been  an  accident.    Subsequent  conversa- 
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tion  with  a  foreman  disclosed  the  nature  of  the  injury,  but  not  the 
time,  place,  or  circumstances  of  its  receipt,  nor  did  it  give  any  intima- 
tion that  there  would  be  a  claim  for  compensation.  It  was  also  said 
that  to  admit  such  acts  as  notice  would  completely  nullify  the  pro- 
vision of  the  law  for  written  notice,  the  object  of  which  was  to  give 
the  employer  opportimity  to  make  investigation  of  the  circumstances 
of  any  alleged  accidental  injury. 

Review. — ^What  must  be  regarded  as  a  condition  requiring  legisla- 
tive correction  was  developed  in  a  case  (Adleman  v.  Ocean  Accident 
&  Guarantee  Corporation  (Ltd.),  p.  284)  passed  upon  by  the  Court 
of  Appeals  of  Maryland.  An  award  had  been  made,  following  the 
death  of  a  workman,  for  a  term  in  excess  of  four  and  one-half  years, 
to  his  mother  and  sister.  After  about  six  months  the  sister  married, 
an  event  which  would  have  caused  the  termination  of  payments  to 
a  widow,  and  the  insurer  sought  a  review  of  the  award  under  the  pro- 
vision of  the  law  that  authorizes  modification  and  reapportionment 
of  awards  on  occasion.  The  court  held,  however,  that  it  had  no 
authority  to  annul  the  compensation  of  a  beneficiary  who  was  de- 
pendent at  the  time  of  the  employee's  death,  a  situation  which  obvi- 
ously discriminates  between  the  widow  and  other  dependents  whoso 
marriage  may  take  place  during  the  compensation  period. 

A  case  involving  readjustment  of  awards  under  the  law  of  New 
Jersey,  which  permits  such  readjustment  after  a  year  from  the 
original  award,  was  considered  by  the  supreme  court  of  that  State 
(Safety  Insulated  Wire  &  Cable  Co.  v.  Court  of  Common  Pleas, 
p,  272) .  The  facts  of  this  case  resemble  those  found  in  cases  under  the 
previous  heading  of  disability,  the  company  having  sought  a  modifi- 
cation of  awards  in  view  of  the  fact  that  the  injured  man,  after  being 
incapacitated  for  about  a  year  and  a  half,  had  so  far  recovered  from 
his  condition  of  total  disability  as  to  be  able  to  do  light  work,  and  had 
subsequently  procured  a  position  at  wages  in  excess  of  those  earned 
at  the  time  of  his  injury.  The  court  of  common  pleas  took  the 
f:round  that  it  could  not  review  the  aAvard,  but  the  supreme  court 
reversed  this,  saying  that  a  modification  of  the  award  might  be  had 
on  a  showing  of  change  in  conditions. 

The  effect  of  final  settlements  was  passed  upon  in  two  cases  noted, 
one  before  the  Supreme  Court  of  Massachusetts  (In  re  McCarthy, 
p.  282),  which  held  that  a  lump-sum  settlement  in  full  of  all  liability 
for  the  injuries  received  was  binding  even  though  a  condition  might 
develop  from  the  injury  unknown  at  the  time  of  the  settlement.  The 
same  view  was  taken  by  the  Supreme  Court  of  Kansas  (Odrowski 
V.  Swift  &  Co.,  p.  283),  where  a  release  had  been  given  about  four 
months  after  the  injury,  on  receipt  of  the  amount  of  compensation 
due  up  to  that  time,  no  fraud  or  undue  influence  appearing  in  the 
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procuring  of  the  release.  In  connection  with  the  McCarthy  case, 
attention  may  be  called  to  the  Weathers  case  already  noted  (p.  282), 
in  whidi  the  Supreme  Court  of  Kansas  held  that  where  there  was 
inadequate  consideration  and  a  mutual  mistake  of  fact,  the  relejise 
was  not  binding. 

Somewhat  more  technical  was  the  point  involved  in  a  case  before 
the  Appellate  Court  of  Indiana  (Union  Sanitary  Mfg.  Co.  ^.  Davis, 
p.  278),  Davis  had  been  awarded  compensation,  and  the  employer 
appealed,  whereupon  Davis  sought  to  secure  a  dismissal  of  the  appeal, 
since  no  motion  for  a  new  trial  had  been  made,  as  in  ordinary  ci^  il 
suits.  The  court  ruled  that  such  procedure  was  not  necessary  in  the 
case  at  hand,  especially  as  there  had  been  a  review  of  the  award  by 
the  full  board,  so  that  the  parties  had  had  opportunity  for  presenting 
all  questions. 

EMPLOYERSV  LIABILITY  INSURANCE. 

A  statute  of  Massachusetts  provides  that  where  a  loss  occur??  under 
a  contract  of  liability  insurance,  the  company  is  directly  and  abso- 
lutely liable  without  regard  to  whether  or  not  the  insured  pei^son 
makes  settlement  with  the  injured  person.  In  Lorando  v,  Gethro 
(p.  107),  the  supreme  court  of  the  State  upheld  the  law  as  constitu- 
tional, and  affirmed  the  right  of  the  injured  person  to  have  the  insur- 
ance money  applied  directly  to  the  satisfaction  of  the  judgment  in 
his  favor.  A  quite  similar  point  was  involved  in  Verducci  v.  Casu- 
alty Co.  of  America  (p.  108),  a  judgment  having  been  secured  against 
employers  that  were  insolvent.  The  company  admitted  that  they 
were  insurers  of  the  employers,  but  contencled  that  the  policy  was 
only  for  the  benefit  of  the  insured  firm  in  case  payments  had  been 
made  by  it.  The  Supreme  Couit  of  Ohio  held  that  such  a  stipuItU^ion 
was  inconsistent  with  the  law  of  the  State,  and  that  it  was  void; 
judgment  was  therefore  entered  for  the  employee.  Another  point 
that  arose  under  the  law  of  this  State  was  as  to  the  writing  of  insur- 
ance by  stock  companies  to  indemnify  an  employer  for  the  result  of. 
his  own  negligence  or  that  of  his  agents.  Such  insurance  was  for- 
bidden by  the  law,  and  a  company  writing  insurance  of  the  prohibited 
natui'e  was  ordered  to  conform  with  the  law  or  cease  operations  in 
the  State  (State  ex  rel.  Turner  v.  Employers'  Liability  Assurance 
Corp.  (Ltd.),  p.  293). 

Not  involving  the  matter  of  employers'  liability  insurance,  but 
noted  here  as  a  matter  of  interest,  is  a  case  of  brotherhood  insurance 
of  a  trainman  who  became  affected  witli  color  blindness  and  was,  as 
a  consequence,  discharged  from  his  employment  (Routt  v.  Brother- 
hood of  Bailroad  Trainmen,  p.  68).  The  policy  provided  for  bene- 
fits as  lor  total  and  permanent  disability  where  there  was  complete 
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and  permaneint  loss  of  sight  of  both  eyes.  The  Supreme  Court  of 
Nebraska  held  that  there  had  been  such  loss  of  sight  for  the  purpose 
of  the  employee's  vocation,  so  that  he  was  entitled  to  full  benefits 
undei*  the  insurance  contract. 

Another  case  involved  the  question  of  accident  insurance,  the  Su- 
preme Court  of  Illinois  declaring  that  the  sunstroke  of  a  traffic  police- 
man, compelled  to  stand  on  the  streets  on  a  very  hot  day,  entitled  hira 
fo  benefits  as  for  bodily  injury  sustained  "  solely  through  accidental 
11!  cans,"  reversing  the  lower  courts,  which  had  denied  the  benefits  of 
the  policy  (Higgins  v.  Midland  Casualty  Co.,  p.  120). 

PENSIONS. 

Public  employees. — The  first  case  to  be  noted  under  this  head  is 
one  involving  the  right  of  a  policeman  receiving  benefits  from  a  pen- 
sion fund  for  the  maintenance  of  which  deductions  had  been  regu- 
larly made  from  his  wages,  to  continue  to  receive  such  benefits  after 
an  award  of  compensation  under  the  Iowa  law  (Dickey  t;.  Jackson, 
p.  184).  The  decision  of  the  city  officials  in  refusing  to  make  pension 
payments  was  annulled  by  the  courts,  the  supreme  court  of  the  State 
affirming  this  action  on  the  ground  that  the  rule  against  double  pen- 
sions did  not  apply.  A  later  amendment  makes  the  compensation 
law  inapplicable  where  city  emj^loyees  are  entitled  to  pensions  under 
local  regulations. 

The  application  of  an  Illinois  statute  directing  the  establishment 
of  pension  funds  for  employees  of  counties  was  passed  upon  by  the 
supreme  court  of  that  State  in  Helliwell  v.  Sweitzer  (p.  188).  Con- 
tributions to  the  fund  had  been  contested  by  some  of  the  employees 
of  Cook  County,  and  the  act  was  held  void  by  a  county  court  as  to 
all  officers  and  employees  provided  for.  The  supreme  court,  how- 
ever, distinguished  between  employees  whose  salaries  were  governed 
by  county  regulations  and  those  over  whom  the  legislature  had  direct 
authority,  holding  the  law  valid  and  applicable  as  to  the  latter  only. 

Mothers^  pensions. — ^As  a  form  of  outdoor  relief  presenting  an  in- 
dustrial aspect,  in  that  it  is  restricted  to  benefits  where  there  are 
<  hildren  under  the  working  age,  the  subject  of  mothers'  pensions  has 
Ijcon  included  as  in  some  degree  a  labor  proposition.  The  const  it  u- 
ti'>nality  of  the  Utah  statute  was  sustained  by  the  supreme  court  of 
the  State  (Denver  &  R.  G.  R.  Co.  v.  Grand  County,  p.  180),  over  the 
contention  that  the  taz  for  the  maintenance  of  such  a  pension  is  not 
V  public  purpose.  The  benefits  of  the  law  were  held  to  warrant  its 
enactment,  and  a  second  contention  that  the  legislature  could  not 
devolve  upon  the  county  commissioners  the  right  of  levying  the 
necessary  tax  was  also  rejected,  and  the  law  sustained  in  all  its  parts. 

The  continuance  of  payments  under  an  amended  form  of  the 
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law  was  passed  upon  by  the  Supreme  Court  of  Pennsylvania  (Com- 
monwealth ex  rel.  Trustees  of  Mothers'  Assistance  Fund  of  Phila- 
delphia County  V.  Powell,  p.  181).  An  act  of  1913  authorized  pen- 
sion payments  to  abandoned  mothers  among  others,  while  in  1915 
the  law  was  made  to  apply  only  to  those  whose  husbands  are  dead 
or  permanently  confined  in  institutions  for  the  insane.  The  court  re- 
tused  to  indulge  in  the  presumption  of  death  in  a  case  where  the 
father  had  disappeared  in  1906  and  had  not  been  heard  from  since, 
i\nd  overruled  the  trustees  and  the  lower  courts,  which  had  adopted 
the  view  that  an  unexplained  absence  for  more  than  seven  years 
raised  a  valid  presumption  of  death. 

Old-age  pensions. — The  New  Hampshire  Legislature  sought  the 
advice  of  the  supreme  court  of  the  State  on  the  constitutionality  of 
a  proposed  measure  for  the  payment  of  old-age  pensions  (In  re 
Opinion  of  the  Justices,  p.  182).  While  the  opinion  turns  largely 
en  the  somewhat  unusual  provisions  of  the  constitution,  it  is  of  in- 
terest to  note  that  these  provisions  limit  the  grant  of  pensions  to 
thosa  for  actual  services,  and  for  not  more  than  one  year  at  a  time. 
The  court  held  that  there  was  no  means  by  which  the  legislature 
could  circumvent  the  limitations  by  means  of  valid  act. 

EMPLOYMENT  OFFICES. 

The  single  cas3  noted  hero  is  one  of  uousual  interest,  the  deci- 
sion having  been  rendered  by  the  Supreme  Court  of  the  United  States, 
four  of  the  nine  Justices  dissenting  (Adams  v.  Tanner,  p.  108).  The 
question  before  the  court  was  as  to  the  constitutionality  of  an  initiated 
law  of  the  State  of  Washington,  forbidding  employment  offices  to 
take  fees  from  workmen  for  securing  positions  for  them.  The  act  was 
held  to  be  unconstitutional  as  interfering  unjustifiably  with  a  legiti- 
mate business  in  violation  of  the  provisions  of  the  fourteenth 
amendment  to  the  Federal  Constitution.  Interesting  dissenting  opin- 
ions were  prepared,  contending  that  the  law  should  be  sustained  as  a 
declaration  of  the  public  policy,  in  view  of  demonstrated  evils  in- 
"\olved  in  the  existing  system. 

LABOR  ORGANIZATIONS. 

MEMBEESHIF. 

While  the  rights  of  members  as  such  are  usually  determined  by  the 
constitution  and  by-laws  of  the  organizations  themselves,  the  courts 
may  find  occasion  to  intervene  where  there  is  a  failure  to  comply 
with  these  provisions,  or  where  they  are  inadequate,  or  where  malice 
is  shown.  The  Supreme  Court  of  Rhode  Island  (Fales  v.  Musicians' 
Protective  Union,  p.  139)  foimd  that  the  proceedings  of  the  local  in 
its  trial  of  the  complainant  had  not  been  in  good  faith  or  in  legal 
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form,  and  declared  them  void,  saying  that  in  such  case  an  injured 
party  need  not  exhaust  his  remedy  by  appeal  within  the  society. 
Where,  however,  it  appears  that  there  has  been  an  adequate  observ- 
ance of  the  regulations  and  the  hearing  and  procedure  have  been  free 
from  fraud  and  duress,  the  courts  will  not  intervene  to  compel  the 
reinstatement  of  an  expelled  member  (Pratt  v.  Amalgamated  Asso- 
ciation of  Street  and  Electric  Railway  Employees,  p.  144). 

The  Supreme  Court  of  Georgia  found  that  a  member  who  had  been 
fined  on  the  ground  that  he  had  preferred  unfounded  charges  against 
a  fellow  member  had  been  unable  to  make  his  defense  because  of  the 
intimidation  of,  the  witnesses.  He  was  not  present  at  the  time  this 
action  was  taken,  nor  had  he  been  notified  of  the  intention  to  con- 
sider his  case.  The  court  therefore  ordered  that  he  be  given  the 
privileges  of  the  union  pending  a  j)roper  trial  (Holmes  v.  Brown, 
p.  175). 

It  may  happen  that  a  member  of  a  union  is  expelled  in  accordance 
with  its  constitution,  so  that  the  expulsion  is  not  reviewable  by  the 
courts,  but  a  right  to  damages  will  still  remain  if  the  union  proceeds 
maliciously  to  prevent  the  expelled  member  from  securing  other 
employment.  The  action  of  the  union  in  interfering  with  the  mem- 
ber's securing  other  employment  in  the  case  in  hancl  was  found  to  be 
not  to  serve  the  economic  interests  of  the  association,  but  to  preserve 
discipline  in  their  own  ranks  by  punishing  him  for  leaving  and  be- 
coming a  member  of  a  rival  organization  (Shinsky  v,  Tracej^,  p.  142). 
The  Supreme  Court  of  Massachusetts  therefore  nfBrmed  an  assess- 
ment of  damages  made  by  a  master. 

A  protracted  battle  has  been  fought  in  the  case  St.  Louis  South- 
western Ry.  Co.  V,  Thompson  (p.  141),  it  having  been  at  least  four 
times  before  the  Appellate  and  Supreme  Courts  of  Texas  in  the  more 
than  10  years  during  which  it  has  been  contested.  The  present 
bearing  was  on  an  appeal  from  an  award  of  damages  against  the 
railroad  company  which  had  caused  him  to  be  expelled  from  a 
brotherhood  and  against  the  brotherhood  for  its  action  in  expelling 
wrongfully  and  not  in  good  faith.  The  judgment  was  affirmed  and 
tlie  contention  that  an  excess  of  damages  had  been  awarded  was 
rejected,  since  a  previous  decision  had  been  made  that  a  larger  verdict 
was  not  excessive. 

BESTEAIHT  OF  TRADE. 

The  Supreme  Court  of  the  United  States  had  before  it  a  case 
(Paine  Lumber  Co.  (Ltd.)  v.  Neal,  p.  176),  alleging  a  conspiracy  of 
a  labor  organization  to  prevent  the  sale  in  interstate  commerce  of 
goods  manufactured  by  the  complaining  company.  A  district  court 
and  a  court  of  appeals  had  refused  to  award  the  injunction  prayed 
for,  and  the  Supreme  Court  took  the  same  view,  four  justices  dis- 
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senting.  The  conclusion  was  based  principally  on  the  finding  that 
there  was  no  malice  toward  the  plaintiffs;  nor  had  they  been  caused 
any  special  damage  warranting  an  injunction.  It  was  held  that  if 
there  was  in  fact  restraint  of  trade  in  violation  of  the  so-called 
Sherman  Antitrust  Act  a  private  person  could  not  bring  suit  for  an 
injunction  thereunder;  reference  was  also  made  to  the  position  taken 
by  the  New  York  courts  in  regard  to  the  issuance  of  injimctions  as 
set  forth  in, its  opinion  in  the  Gumming  case  (170  N.  Y.  316). 

Quite  similar  was  the  position  of  the  Supreme  Court  of  Minnesota 
in  regard  to  a  dispute  between  a  builder  and  contractor  of  St.  Paul 
and  the  local  building- trades  council  (George  J.  Grant  Construc- 
tion Co.  V,  Building  Trades  Council,  p.  131).  The  injunction  sought 
was  not  60  much  to  restrain  designated  acts  as  unlawful,  but  what 
was  termed  "  organized  economic  oppression,"  the  contest  being  over 
the  right  and  liberty  of  the  employer  to  maintain  an  open  shop.  It 
was  held  that  the  employer  was  entirely  within  his  rights  in  so  doing, 
but  also  that  the  members  of  the  union  might  not  only  refuse  to 
work  in  an  open  shop,  no  contract  being  involved,  but  might  also 
agree  not  to  work  for  any  subcontractor  on  any  part  of  the  work, 
even  though  he  employs  only  union  men.  On  reheaiing  in  this 
case  the  question  of  restraint  of  trade  was  pressed,  and,  while  it  was 
admitted  that  the  acts  of  members  of  labor-unions  might  be  such  as 
to  violate  the  State  law  on  the  subject,  there  was  nothing  shown  to 
indicate  that  such  action  had  yet  been  taken  by  the  imion  in  question. 
It  w^as  added  that  the  statute  in  question  was  not  intended  to  require 
unwilling  rendition  of  service  during  the  pendency  of  the  dispute. 

INTERFERENCE  WITH  EMPLOYHENT. 

Several  cases  were  noted  in  which  employers  or  business  managers 
sought  protection  against  the  acts  of  organized  labor  which  tended 
to  interfere  with  the  conduct  of  their  establishments.  The  most 
important  of  these  was  passed  upon  by  the  Supreme  Court  of  the 
United  States,  involving  the" right  of  a  labor  organization  to  seek  to 
unionize  a  plant  against  the  owners'  wishes  (Hitchman  Coal  &  Coke 
Co.  V.  Mitchell,  p.  145).  In  this  case  the  mine  in  question  was  beinir 
conducted  as  a  nonunion  mine,  all  workmen  therein  being  under 
contract  not  to  become  members  of  a  labor  organization  so  long  a? 
they  remained  in  their  present  employment.  A  protracted  contest 
due  to  efforts  of  the  United*Mine  Workers  to  organize  the  mine  led  to 
an  injunction  restraining  such  activities,  and  the  Supreme  Court 
held,  three  justice^  dissenting,  that  the  operators  were  entitled  to  the 
protection  sought  against  what  was  determined  to  be  an  illegal  inter- 
ference with  their  rights.  The  right  of  an  employer  to  the  good  will 
of  its  employees  and  to  protection  in  enjoying  a  reasonable  prospect 
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oi  their  continued  service  on  agreed  terms  was  menticmed  as  having 
a  pecuniary  value  "incalculably  great,"  for  the  protectien  of  which 
the  courts  ^ould  act.  On  the  ^ame  day  that  the  f  oi*egoing  decision 
was  rendered  the  same  court  announced  its  conclusions  in  a  case  in- 
volvii^  much  the  same  principles  (iEagle  Glass  Mfg.  tCo.  v,  Rowe, 
p.  152).  In  both  these  cases  the  District  Court  had  granted  a  tempo- 
rary injunction,  which  had  been  reversed  by  the  Circuit  Court  of 
Apfi>eaJs,  and  in  both  the  action  of  the  Circuit  Court  of  Appeals  was 
reversed  and  the  injunctrve  right  granted.  An  additional  point  in  tho 
present  case  was  .as  to  threats  of  violation  by  an  organizer,  and  the 
mr tive  and  purpose  behind  his  activities,  as  to  which  leave  was  given 
to  connect  other  pea^sans  within  the  jurisdiction  of  the  court  with  such 
acts  of  the  organize  named. 

In  Bossert  v.  Dhuy  (p.  129)  the  Court  of  Appeals  of  New  York 
considered  the  action  of  union  carpenters  in  instigating  a  boycott 
against  an  open-shop  establishment.  Bossert'^  factory  had  been 
selected  from  among  several  as  the  one  against  which  a  boycott  would 
first  be  declared,  and  the  proprietors  had  secured  an  injunction, 
which  was  on  this  appeal  Teversed.  The  doctrine  of  the  court,  as 
^ready  laid  down,  was  referred  to,  and  the  acts  found  justifiable 
as  being  for  the  benefit  of  the  membership  and  in  good  faith,  rather 
than  fodT  any  malicious  purpose  or  for  the  destruction  of  the  plain- 
•tiiT's  buainesB. 

That  the  union  had  gone  beyond  legal  bounds  in  its  boycott  of  an 
employer  was  found  by  the  Supreme  Court  of  Massachusetts  in 
Kai"vey  v.  Obapman  (p.  128).  The  entire  controversy  apparently 
arose  out  eX  the  faihtre  of  the  employer  to  discharge  his  clerks  on 
account  of  their  neglect  in  the  matter  of  the  payment  of  dues  to  the 
union.  •The  court  held  that  there  was  no  apparent  justification  for 
the  condud;  of  the  union  in  picketing  and  boycotting,  it  having  no 
real  dispute  with  the  employer,  and  his  employees  not  being  en- 
gaged in  the  dispute. 

The  same  court  had  before  it  a  case  in  which  rival  organizations 
of  moving-picture  operators  were  involved  (Martiii  v.  Francke, 
p.  127).  The  proprietors  of  the  theater,  and  their  operators,  who 
were  members  of  the  Knights  of  Labor,  sought  an  injunction  against 
a  boycott  and  the  advertising  of  the  theater  as  unfair  to  organized 
labor.  Although  no  actual  loss  in  attendance  was  shown  on  account 
of  the  picketing,  the  rival  union  was  enjoined  from  interfering  with 
the  rights  of  the  employers  and  their  employees.  A  quite  similar 
case  was  brought  brfore  the  Supreme  Court  of  Minnesota,  though  in 
this  instance  irlie  operator  employed  was  not  a  union  man.  An  in- 
junction was  sought  to  prevent  the  picketing  of  the  theater  and  the 
carrying  of  a  banner  annotmcing  that  the  proprietor  was  imf air  to 
orsranized  labor.    It  was  held  that  the  term  "  unfair  "  had  a  limited 
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meaning  pertaining  to  the  relations  of  the  employer  with  organized 
labor,  without  implying  moral  shortcomings  or  lack  of  integrity, 
and  since  the  effort  was  made  to  further  the  interests  of  the  union, 
and  not  as  a  malicious  interference  with  the  right  of  the  employer, 
no  injunction  would  be  allowed.  It  was  said,  however,  that  if,  upon 
a  hearing,  the  charges  made  were  found  true,  proper  relief  would 
be  afforded  (Steffes  v.  Motion  Picture  Machine  Operators'  Union, 
p.  125).  A  like  conclusion  was  reached  by  the  Supreme  Court  of 
Montana  in  a  case  (Empire  Theater  Co.  v.  Cloke,  p.  123),  where  the 
dispute  arose  over  the  refusal  of  the  company  to  employ  five  mem- 
bers of  the  Musicians'  Union  at  every  exhibition  of  moving  pictures. 
It  was  denied  that  the  plaintiff  had  any  vested  right  in  the  patronage 
of  the  defendants,  or  of  any  one  else  choosing  to  withhold  it;  nor 
had  persons  wishing  to  patronize  the  theater  any  vested  rights  of 
patronage;  but  they  must  take  it  on  the  terms  imposed  or  leave  it 
as  they  saw  fit.  Admitting  that  such  dictation  is  offensive,  it  was 
held  that  attempted  dictation  is  always  present,  and  that  the  public 
must  choose  whether  it  will  yield,  such  dictation  not  being  an  un- 
lawful invasion  of  liberty  if  it  amounts  to  nothing  more 'than  a 
demand  which  a  person  has  a  legal  right  to  make,  upon  the  alterna- 
tive of  his  displeasure. 

Involving  circumstances  quite  similar  to  the  Martin  case  above,  is 
one  (Tracey  v.  Osborne,  p.  138),  ni  which  an  organization  of  shoe 
workers  sought  to  restrain  a  rival  union  from  causing  employers  to 
break  agreements  to  employ  members  of  the  plaintiff  union.  Agree- 
ments had  been  made  by  the  authorized  agencies  of  the  complaining 
union  whereby  employers  should  be  furnished  with  labor  by  that 
union,  so  long  as  it  was  able  to  do  so,  and  for  that  period  members 
of  the  union  should  be  employed  to  the  exclusion  of  all  others.  The 
lawfulness  of  such  agreements  was  sustained  by  the  Supreme  Court 
of  Massachusetts,  and  efforts  to  procure  the  breach  of  contracts  of 
this  nature  were  held  to  be  an  invasion  of  rights  warranting  the 
issue  of  the  injunction. 

STBIKES. 

Any  distribution  of  cases  involving  labor  disputes  is  difficult,  in 
view  of  the  fact  that  strikes  involve  picketing,  and  picketing  is 
for  the  purpose  of  a  boycott,  while  injunctions  are  sought  to  prevent 
whatever  specific,  act  appeals  to  the  aggrieved  party  as  the  vital  or 
vulnerable  point  of  attack.  The  cases  grouped  under  this  head 
therefore  involve  matters  of  picketing,  conspiracy,  etc.  In  a  case 
passed  upon  by  a  United  States  district  court,  the  obligation  of  a 
telephone  company  to  maintain  its  service  as  set  forth  in  its  charter 
was  pleaded,  and  a  decree  asked  for,  directing  the  company  to  ren- 
der its  service  and  maintain  its  equipment  as  a  duty  paramount 
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to  the  private  interests  of  the  company  and  all  other  persons  what- 
soever. It  was  replied  that  the  inability  to  render  service  was  due 
to  the  acts  of  strikers  and  sympatliizers,  who  prevented  the  employ- 
ment of  repairmen,  and  an  injunction  was  issued  against  interfer- 
ence with  the  company's  employees.  The  contention  was  then  raised 
that  the  injunction  attempted  to  restrain  the  strikers  from  actions 
claimed  to  be  lawful  under  the  antitrust  act  as  amended  by  the 
sr-called  Clayton  Act.  The  court  found  that  this  act,  sometimes 
I'alled  "Labor's  Bill  of  Rights,"  also  recognized  the  rights  of  the 
( Miployer  and  of  the  public,  and  limited  the  acts  it  would  justify  to 
those  which  are  lawful  and  peaceful,  accepting  as  a  fair  test  of 
1  eacef  ul  picketing  the  inquiry  as  to  whether  these  acts  would  be  law- 
ful if  no  strike  existed  (Stephens  v.  Ohio  Telephone  Co.,  p.  165). 
The  injunction  was  not  modified,  the  court  holding  that  no  actions 
permitted  by  the  Clayton  Act  were  interdicted  by  it.  A  circuit  court 
of  appeals  also  sustained  an  injunction,  though  with  modifications^ 
in  a  case.  (Tri-City  Central  Trades  Council  v,  American  Steel  Foun- 
dries, p.  158),  where  pickets  had  assaulted  employees,  threatening 
any  who  might  take  employment  with  the  employers.  All  picketing 
was  enjoined  by  the  decree  entered  by  the  district  court,  but  the 
court  of  appeals  held  that  peaceful  picketing  was  lawful.  The  prin- 
ciples governing  strikes  for  higher  wages. and  improved  conditions 
were  passed  upon,  such  action  being  declared  lawful,  though  if  there 
is  an  imlawful  conspiracy  to  destroy  business,  even  lawful  acts  of 
striking  employees  may  be  restrained.  The  mere  fact  that  business 
is  interrupted  was  said  not  to  determine  the  lawfulness  of  a  strike, 
or  of  persuasion  or  picketing  in  the  interests  of  a  lawful  strike;  but 
the  question  of  legality  is  to  be  decided  upon  the  facts  in  each  case. 
The  status  of  former  employees  on  strike  was  touched  upon,  being 
described  as  one  of  a  temporary  suspension  of  relations,  but  not  one 
of  an  absolute  determination  of  them;  so  that  such  interference  as 
might  lawfully  be  engaged  in  could  not  be  said  to  be  an  act  of  mere 
intermeddlers. 

An  injunction  was  granted  by  the  United  States  District  Court 
for  the  Western  District  of  Washington  (Alaska  Steamship  Co.  v. 
International  Longshoremen's  Association  of  Puget  Sound,  p.  160), 
conspiracy  and  violence  being  shown,  also  interference  with  inter- 
state commerce.  Lawful  picketing  was  recognized,  but  it  was  said 
that  slight  violence  or  intimidation  would  have  much  weight  in  deter- 
mining its  character.  The  right  to  strike  was  maintained,  but  no 
o\  ort  act  obstructing  the  use  of  the  complainant's  property  is  justifi- 
able. Reference  was  made  in  this  case  to  the  Clayton  Act,  but  the 
privileges  enounced  were  held  to  have  been  exceeded.  Another  case 
in  which  an  injunction  was  granted  was  that  of  the  Niles-Bement- 
Pond  Co.  V,  Iron  Holders'  Union  (p.  172),  in  which  a  district  court 
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for  the  Southem  District  of  Ohio  found  strikers  guilty  irf  assaults 
and  violent  conduct  paJitticipated  in  by  members  of  the  union  and 
even  the  strike  committee,  with  no  apparent  effort  on  the  part  of  the 
vmion  to  disoourage  such  wrongful  conduct.  The  right  to  strike  and 
onaintain  a  peaceful  picket  was  declared,  but  abuse  ajfid  intimidation 
were  said  to  ha'\^  no  place. 

An  agreement  of  members  of  the  union  not  to  work  with  non- 
union men  was  again  upheld  (Oohn  &  Roth  Electric  Co.  v.  Brick- 
layers', eta,  Union,  p.  162),  the  complainant  in  tihis  instance  being  an 
electric  coinpany  whose  opportunity  to  make  contracts  was  being 
interfered  with  becairae  other  mechanics  would  not  work  on  build- 
ings/on  which  nonunion  employees  were  engaged.  An  injunction 
sought  for  was  therefore  refused  by  a  lower  court,  this  finding  being 
approved  bj'  the  Supreme  Court  of  Connecticut.  The  same  court 
granted  a  new  trial  in  a  case  in  which  damages  had  been  awarded 
by  the  court  below  by  reason  of  the  acts  of  ^trit^rs  and  pickets,  a 
part  of  the  damajges  allowed  being  for  the  expense  of  guards  to 
protect  the  company's  property.  (Max  Ams  Maoh.  Co.  v.  Inter- 
national Ass'n  of  Machinists,  p.  164.)  It  was  inferable  that  a  por- 
tion of  this  expense  was  for  guards  employed  after  the  issue  of  the 
injunction,  and  as  it  could  not  be  assumed  that  the  injunction  would 
be  violated,  the  com-t  decided  tha,t  such  expense  should  be  borne  bj 
the  company  itself  if  it  wished  to  continue  the  guards,  and  it  was 
for  the  allowance  of  this  cost  that  the  new  trial  was  ordered. 

Wh^e  an  employer  was  engaged  in  the  conduct  of  business  on 
the  open-sho|5  plan,  and  both  union  and  nonunion  men  had  been 
employed,  the  Supreme  Court  of  Massachusetts  held  that  the  union 
men  are  within  their  rights  in  withdrawing  from  the  employment, 
but  mjty  be  enjoined  from  interfering  with  other  contracts  by  means 
of  a  secondary  boycott  or  blacklist.  Damages  by  reason  of  tlie  viola- 
tion of  an  alleged  contract  by  the  officers  of  the  union  to  furnish 
labor  were  held  not  to  be  available,  since  the  officers  had  no  power  t<i 
make  a  binding  bargain,  unless  authorized  thereto  in  some  definite 
way  by  the  men  themselves.  (W.  A.  Snow  Iron  Works  (Inc.)  r, 
Chadwick,  p.  171.)  The  illegality  of  a  secondary  boycott  was  al?o 
maintained  by  the  Supreme  Court  of  New  York  (Justin  Seubort 
Inc.,  V,  Eeiff,  p.  136),  where  there  was  an  effort  to  compel  the  use  of 
a  union  label;  an  injunction  was  therefore  issued,  and  the  question 
of  damages  was  submitted  to  a  referee. 

A  novel  feature  in  a  case  passed  upon  by  the  Supreme  Court  oi 
New  Hampshire  (White  Mountain  Freezer  Co.  v.  Murj)hy,p.  169)  was 
as  to  the  right  of  the  labor  commissioner  of  the  State  to  be  exempt 
from  testifying  i^  a  labor  dispute,  with  r^ard  to  which  he  had  ob- 
tained particulars  by  reason  of  attempts  on  his  part  to  act  as  a  con- 
ciliator*   The  court  held  that  there  was  no  confidential  relation  in- 
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volved,  but  that  his  status  was  comparable  to  that  of  a  subordinate 
court,  so  that  he  might  be  called  upon  to  give  evidence.  It  may  be 
noted  that  the  sitoation  was  changed'  by  an  act  of  the  legislature 
making  it  impossible  for  the  commissioner  thus  to  give  testimony  in 
the  future.  The  dispute  in  this  case  arose  over  an  attempt  to  procure 
the  unionizing  of  the  shops,  and  questions  as  to  whether  the  action  o{ 
the  union  could  be  classed  as  a  conspiracy  and  whether  organized 
picketing  was  unlawful,  were  carried  to  the  supreme  court,  which  de- 
cided that  under  the  circumstances  the  strikers  were  called  upon  to 
give  evidence  as  to  the  lawfulness  of  their  motives  in  declaring  the 
^trike,  and  that  the  legality  of  pidseting  would  be  determined  by  the 
facts  shown  in  a  disclosure  of  the  methods  used. 

Punishment  for  contempt  was  considered  by  the  Chancery  Court 
of  New  Jersey  in  a  case,  Flockhart  v.  Local  No.  40  (p.  163),  in  which 
the  conduct  of  an  alleged  violator  of  an  injunction  was  said  to  indi- 
cate an  assumption  on  his  part  that  he  could  by  some  means  evade 
punishment  for  any  act  that  he  thought  necessary  ior  the  success  of 
the  strike.  In  view  of  the  persistence  of  the  offenses  jail  sentences  for 
40  and  20  days  were  imposed  upon  two  offenders,  but  there  was  a  sub- 
sequent remission  of  the  unexpired  portion  of  the  sentence  on  the 
ground  that  there  had  been  a  sufficient  penalty  to  convince  the  offend- 
ers that  they  must  obey  the  injunction. 

Unfortunate  events  that  frequently  accompany  labor  disputes,  re- 
sulting fatally  in  two  cases  noted,  were  considered  by  the  Cahfornia 
Court  of  Appeals  and  the  Supreme  Court  of  Colorado.  In  the  first 
instance  (People  v.  Schmidt,  p.  133*),  the  court  afiirmed  the  conviction 
and  sentence  to  life  imprisonment  in  the  case  of  a  person  charged  with 
responsibility  for  the  death  of  a  person  named,  on  the  occasion  of  the 
destruction  of  the  Los  Angeles  Times  Building  in  1910.  The  ease 
turned  largely  on  the  nature  of  the  evidence  which  connected  the  de- 
fendant with  the  events  leading  up  to  the  explosion  and  its  conse- 
quences ;  the  principles  governing  convictions  for  conspiracy  are  also 
briefly  discussed.  The  connection  of  the  party  with  the  different 
activities  was  held  to  be  shown  by  the  various  items  of  circumstantial 
evidence  developed,  and  the  conviction  was  affirmed. 

In  the  cafie  before  the  Colorado  court  (Zancannelli  v.  People,  p.  173 ) , 
the  action  of  the  court  below  in  convicting  the  appellant  ior  murder 
Avas  reversed,  the  circumstances  being  such  that  the  court  was  not  able 
to  content  itself' with  a  simple  reversal,  but  showed  the  animus  of  the 
prosecution  and  the  court,  and  the  nature  and  number  of  the  errors 
to  be  such  that  if  they  had  not  been  "  written  into  the  record  as  they 
are,  under  the  seal  of  the  trial  court,  we  could  not  believe  that  such 
things  had  occurred  in  the  trial  of  a  cause  in  a  court  of  record." 

Another  case  that  may  be  noted  in  this  connection  is  one  in  which 
the  Supreme  Court  of  Arkansas  affirmed  a  sentence  of  imprisonment 
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in  the  case  of  an  assault  by  a  striker.  (Cranford  v.  State,  p.  157.)  The 
contention  of  the  appellant  was  chiefly  as  to  erroneous  admissions  by 
the  court  of  testimony  as  to  what  he  had  said  before  the  occurrence 
of  the  alleged  assault.  The  court  ruled  that  it  was  admissible  as 
showing  the  state  of  the  appellant's  mind,  and  his  feeling  toward 
persons  of  the  class  to  which  the  assaulted  man  belonged. 

FICEETINa. 

The  specific  point  of  picketing  in  strikes  was  passed  upon  in  a  few 
cases  noted,  the  Supreme  Court  of  New  York  (tieitkamper  v.  Hoffman, 
p.  154)  granting  an  injunction  against  such  picketing  as  to  blockade 
the  entrance,  to  the  complainant's  place  of  business,  marching  upon 
the  sidewalk  in  front  of  his  shop,  or  interfering  with  his  customers 
by  threats,  violence,  etc.,  though  at  the  same  time  recognizing  the 
right  of  the  union  to  distribute  a  circular  giving  information  as  to 
the  relations  between  the  complainant  and  union  labor  and  asking 
those  who  sympathized  with  such  labor  to  withhold  their  patronage. 
Similarly,  an  injunction  against  picketing  was  directed  by  the 
Supreme  Court  of  Washington  in  a  case  involving  much  the  same 
class  of  conditions.  (St.  Germain  v.  Bakery  &  Confectionery  Work- 
ers' Union,  p.  153.)  The  court  below  had  described  what  picketing 
would  be  allowed,  but  the  supreme  court  held  that  all  picketing 
should  have  been  forbidden,  since  there  was  a  legal  right  to  carry  on 
business  without  obstruction.  This  case  arose  on  the  failure  of  the 
employer  to  compel  the  payment  of  union  dues  by  its  employees,  and 
cards  had  been  distributed,  and  large  numbers  of  persons  blockading 
the  streets  and  sidewalks  had  joined  to  coerce  the  action  of  the 
employer. 

Municipal  ordinances  were  considered  by  appellate  courts  of  Texas 
and  Oklahoma.  In  the  former  case  (Ex  parte  Stout,  p.  155)  the  con- 
stitutionality of  an  ordinance  of  the  city  of  El  Paso  forbidding 
walking  up  and  down  in  front  of  the  place  of  business  with  signs 
to  discourage  dealing  with  the  i)erson  being  picketed  was  aflSrmed. 
The  court  took  the  ground  that,  the  conduct  prohibited  was  of  a 
nature  likely  to  lead  to  disturbances,  to  intimidate  customers,  and 
injure  business  which  should  properly  be  protected.  In  the  other 
case,  on  the  other  hand  (In  re  Sweitzer,  p.  156),  an  ordinance  of 
Oklahoma  City  prohibiting  loitering  was  held  not  to  be  available  to 
prevent  picketing,  in  view  of  the  fact  that  there  was  a  State  law 
authorizing  the  performance  of  acts  in  labor  disputes  which  would 
not  be  criminal  if  committed  by  one  person.  It  was  said  that  the 
ordinance  could  not  do  indirectly  or  incidentally  what  it  could  not  do 
directly,  and  a  discharge  was  granted  in  the  case  of  the  defendant 
convicted  thereunder. 
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Alien  C(S^traci  Labor — Bringing  Seaman  from  China — SchaV" 
renhei^g  v.  Dollar  S.  JS.'  Co.  et  al.^  Supreme  Court  of  the  United 
t^ fates  {Nov.  5, 1917)^  38  Supreme  Court  Reporter^  page  28. — ^Action 
for  statutory  penalties  was  brought  by  Paul  Scharrenberg  against 
the  company  named  and  two  other  corporations,  operators  of  the 
British  steamship  Bessie  Dollar^  and  the  master  of  that  ship.  There 
were  19  counts  in  the  complaint,  each  charging  the  bringing  of  a 
Chinaman  from  Shanghai,  China,  to  San  Francisco.  Scharren- 
berg afterwards  shipped  on  another  steamship,  the  Mackinaw^ 
working  "as  a  seaman"  upon  it  for  some  days  at  San  Francisco, 
going  thence  to  Grays  Harbor,  Seattle,  Wash.,  and  being  under  con- 
tract to  complete  the  voyage  to  Shanghai.  The  action  was  brought 
while  the  vessel  was  still  at  Grays  Harbor.  The  subordinate  courts 
rendered  judgment  for  the  defendants  on  demurrer,  and  this  was 
affirmed  by  the  Supreme  Court,  which  held  that  the  facts  alleged  in 
the  complaint  made  out  ho  violation  of  the  law  of  the  United  States 
prohibiting  the  importation  of  alien  contract  laborei's.  Mr.  Justice 
Clarke  delivered  the  opinion,  and,  after  stating  the  allegations,  spoke 
as  follows: 

The  employment  of  the  man  to  serve  as  a  bona  fide  seaman  on  the 
Mackinaw  is  not  questioned,  and  the  allegations  of  the  complaint 
negative  any  suspicion  that  the  employment  of  him  in  China  was  a 
subterfuge  adopted  for  the  purpose  oi  unlawfully  securing  his  en- 
try into  the  United  States. 

Basing  his  right  upon  the  allegations  of  the  complaint,  the  claim 
of  the  petitioner  is,  that  by  employing  and  bringing  an  alien  laborer 
as  a  seaman  to  San  Francisco,  m  the  manner  described,  for  the  pur- 
pose of  shipping  him,  followed  by  his  actually  being  shipped,  as  a 
seaman  on  Doard  a  vessel  of  Ainerican  registry,  the  aefendants 
violated  the  act  of  Congress  of  February  20,  1907  [forbidding  the 
importation,  etc.,  of  alien  contract  labor]  (34  Stat,  at  Large,  p. 
898). 

The  argument  in  support  of  this  claim  is  that  the  seaman,  de- 
scribed in  each  count  of  the  complaint,  was  an  alien  contract  laborer; 
(hat  the  steamship  Mackinaw  was  a  part  of  the  territory  of  the 
United  States,  and  that  therefore  the  contracting  to  bring  such  alien 
to  San  Francisco  and  to  there  employ  him  upon  such  vessel  was  to 
knowingly  assist  and  encourage  the  migration  of  an  alien  contract 
laborer  into  the  United  States,  for  the  purpose  of  having  him  per- 
form labor  therein,  in  violation  of  the  fourth  and  fifth  sections  of  the 
act. 

61 
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The  pertinent  provisions  of  the  act  are  then  reviewed,  and  the 
opinion  continues: 

In  familiar  speech  a  "seaman"  may  be  called  a  "sailor"  or  a 
"mariner,"  but  he  is  never  called  a  "laborer,"  although  he  doubt- 
less performs  labor  when  assisting  in  the  care  and  management  of 
his  ship;  and  a  "seaman"  is  defined,  in  the  United  States  statutes 
applicable  to  "  merchant  seamen,"  as  being  any  person  (masters  and 
apprentices  excepted)  who  shall  be  employed  to  serve  in  ^ny  capacity 
on  board  a  vessel.  (R.  S.  sec.  4612.)  in  the  shipping  articles,  which 
the  United  States  law  requires  shall  be  signed  by  members  of  the 
crews  of  ships  of  American  registry  engaged  in  loreign  commerce, 
the  men  are  designated  as  "  seamen  "  or  "  mariners."  Thus,  neither 
in  popular  nor  in  technical  legal  language  would  the  men  employed 
on  the  Mackinaw  be  called  or  classed  as  "  laborers,"  and  such  seamen 
a  re  not  brought  "  into  this  country  "  to  enter  into  competition  with 
the  labor  of  its  inhabitants,  but  they  come  to  our  shores  only  to  sail 
away  again  in  foreign  commerce  on  the  ship  which  brings  them  or 
on  another,  as  soon  as  employment  can  be  obtained. 


Assignments  of  Wages — CoNSTiTtrrioNALiTY  of  Loan  Law — 
PaopU  V.  Stokes^  Supreme  Court  of  Illinois  {Dec- 19^  ^917)^  118 
Northea»tern  Reporter^  pcige  87. — F.  B.  Stokes  was  convicted  of  a  vio- 
lation of  the  act,  page  553,  Laws  of  1D17,  requiring  lenders  of  money 
in  amomits  less  than  $300  and  at  rates  of  interest  greater  than  7  per 
cent  per  annum  to  be  licensed,  and  regulating  the  conduct  of  such 
business.  The  offense  charged  consisted  of  loaning  to  one  Miller,  on 
an  assignment  of  his  wages,  $100  at  a  rate  of  interest  alleged  to  be 
8^  per  cent  per  month — the  borrower  receiving  $100,  and  agreeing  to 
pay  back  $25  per  month  until  $150  had  been  paid.  The  only  ground 
of  appeal  from  the  judgment  of  conviction  was  that  the  statute  was 
invalid.  The  supreme  court  upheld  the  act  and  affirmed  the  judg- 
ment. Judge  Craig  delivering  the  opinion.  He  considered  together 
the  first  and  second  objections,  viz,  that  the  act  was  class  legislation, 
abridging  the  privileges  and  immunities  of  citizens  and  depriving 
them  of  property  without  due  process  of  law,  in  contravention  of  the 
Federal  and  State  constitutions,  and  that  it  granted  special  privileges 
or  franchises.  These  contentions  were  answei-ed  by  references  to 
decisions  of  the  Supreme  Court  of  the  United  States  and  of  the 
c(;iirts  of  the  States.  The  other  objections,  based  on  the  State  con- 
stitution, are  likewise  found  to  be  untenable,  in  that  the  act 
embraces  subjects  not  expressed  in  its  title,  and  is  a  local  or  special 
law  regulating  the  rate  of  interest;  and  that  it  vests  judici^il  powrers 
in  an  administrative  body,  the  department  of  trade  and  commerce, 
which  is  authorized  to  grant  or  refuse  licenses,  according  to  the 
qualifications  of  the  applicant  or  the  lack  of  them,  and  to  demand 
additional  security  from  licensees  when  the  bond  given  becomes 
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doubtful  for  any  reason.  It  was  poifited  out  that  these  powers  were 
administrative  and  intended  merely  to  further  the  carrying  out  of 
the  law  as  enacted,  and  that  a  party  who  was  refused  a  license,  or 
whose  license  was  revoked,  had  an  undoubted  right  to  resort  to  the 
courts  for  redress. 


Assignments  of  Wages — CoNSTmjnoNAL.iTT  of  Loan  Law — West- 
sell  V.  Timberiakej  Supreme  Cc/wrt  of  Ohio  {Nov.  jSJf,  1916),  116 
Xortheastem  Reporter^  page  43. — ^Herman  Wessell  was  arrested  by 
one  Timberlake,  a  constable,  for  making  loans  at  a  rate  of  interest 
in  excess  of  8  per  cent  wi+l^out  a  license.  He  brought  habeas  corpus 
proceedings  to  test  the  validity  of  the  chattel-loan  law  of  Ohio  (sec. 
034^1  to  6346-9,  General  Code).  The  common  pleas  court  of  Ham- 
ilton County  and  the  court  of  appeals  successively  declared  the  law 
valid,  and  this  judgment  was  affirmed  by  the  supreme  court,  Judge 
Wanamaker  delivering  the  opinion.  The  claim  of  unconstitution- 
ality was  largely  based  upon  deprivation  of  property  and  due  process 
of  law,  emphasis  being  placed  upon  the  alleged  arbitrary  power  con- 
ferred upon  the  superintendent  of  banks  to  revoke  a  license  when  in 
his  opinion  the  licensee  was  guilty  of  violation  of  the  law,  with  an 
unfair  and  ex  parte  hearing  or  none  at  all,  and  with  no  opportunity 
of  appeal  to  the  courts.  The  judge  stated  that  the  plaintiff  relied 
largely  upon  the  decisions  of  a  United  States  district  court  regarding 
the  so-called  blue-sky  law,  but  that  this  decision  had  recently  been 
reversed  by  the  United  States  Supreme  Court  (Hall,  etc.,  v.  Geiger- 
Jones  Co.,  242  U.  S.  539,  37  Sup.  Ct.  217).  Judge  Wanamaker  then 
discussed  the  nature  and  scope  of  the  police  power,  and  quoted  from 
an  opinion  by  Mr.  Justice  Day  on  the  subject.  Ancient  and  modern 
instances  of  legislation  against  usury  are  cited.     Continuing,  he  s<nid : 

It  would  seem  now  too  late  to  challenge  the  constitutionality  of 
such  legislation  upon  the  ground  that  it  is  a  denial  of  the  right  of 
property'  or  liberty  of  contract. 

The  right  of  property,  or  liberty  of  contract  wiUi  reference  to 
property,  is  bv  our  own  constitution  made  "subservient  to  the  pul)lic 
welfare."  Wn^-e,  therefore,  a  statute  seeks  to  accomplish  -such  pur- 
pose as  prevention  of  usury,  such  statute  is  clearly  within  the  police 
power  of  the  State  of  Ohio  under  the  provisions  of  both  the  Stnto 
and  Federal  constitutions,  unless  some  {)art  of  the  machinery  for  its 
administration  may  violate  some  provision  of  State  or  Federal  con- 
stitution. 

The  power  of  the  State  to  regulate  the  business  of  chattel  loans 
was  said  to  be  settled  in  Sanning  v.  City  of  Cincinnati,  81  Ohio  St. 
142,  90  N.  E.  125. 

The  court  continnes : 

We  come  now  to  consider  the  second  question  as  to  whether  or  not 
the  plans  and  provisions  of  the  statute  for  the  promotion  of  such 
purposes  are  a  legal  exercise  of  such  police  power. 
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The  legal  machinery  provided  by  the  statute  for  the  enforcement 
of  its  provisions  obviously  must  be  operated  by  some  officer  or  board. 
The  statute  designates  the  superintendent  of  banks  as  such  officer. 
He  grants  the  license  provided  for  by  the  act,  and  agreeable  to  the 
act  may  revoke  a  license.  He  is  merely  the  executive  of  the  State  for 
the  enforcement  of  the  statute,  and  the  presumption  surely  is  that 
he  would  exercise  his  discretion  fairly  and  justly  and  in  accordance 
with  the  purpose,  terms,  and  spirit  oi  the  act. 

The  decisions  of  the  United  States  Supreme  Court  in  the  "  Trading 
Stamp  Case,"  East  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  342,  30 
Sup.  Ct.  370,  and  in  the  "  Blue  Sky  Law  Case,"  were  then  examined, 
and  the  doctrine  as  to  valid  classifications  adopted  in  those  cases  was 
held  to  apply  to  the  present.  The  court  then  said  that  the  chief  and 
most  serious  objection  is  that  relating  to  the  revocation  of  licenses; 
but  since  in  this  instance  the  plaintiff  did  not  take  steps  to  secure  a 
license  at  all,  but  ignored  the  law  and  contested  its  validity  as  a  whole, 
the  question  of  the  validity  of  the  provisions  for  revocation  was  not 
presented  as  essential  to  the  disposition  of  the  case.  In  so  far  as 
involved,  is  the  cenclusion,  the  act  is  a  valid  one  within  the  police 
power  of  the  State,  and  not  in  conflict  with  any  provision  of  the 
Constitution  of  the  United  States. 


Boycott  —  Blacklisting  —  Conspiracy  —  Combination  in  Re- 
straint OF  Trade — ^Antitrust  Act — Knauer  v.  United  States^  United 
States  Circuit  Court  of  Appeals,  Eighth  Circuit  {Sept.  16,  1916), 
237  Federal  Reporter,  page  8. — Prosecution  was  inaugurated  against 
36  persons,  members  of  the  National  Association  of  Master  Plumbers, 
and  they  were  indicted  for  conspiracy  in  violation  of  section  1  of 
the  Sherman  Antitrust  Act  enacted  in  1890.  They  were  convicted 
of  this  offense  in  a  district  court,  and  the  circuit  court  of  appeals 
affirmed  the  judgment,  the  illegality  of  the  policies  carried  out  by  the 
association  being  shown  in  the  following  quotation  from  the  opinion 
delivered  by  Judge  Smith : 

When  the  Sherman  law  was  passed  in  1890  the  National  Associa- 
tion of  Master  Plumbers  had  been  organized  for  the  "  protection  "  of 
master  plumbers  against  the  competition  of  the  manufacturers  and 
wholesalers,  and  had  pledged  members  not  to  buy  of  such  manu- 
facturers and  dealers  as  sold  to  consumers,  and  this  had  been  de- 
clared "  the  pivot  of  the  position  we  are  striving  for  as  an  organiza- 
tion." On  the  day  that  the  Sherman  law  became  effective  this  or- 
ganization became  illegal  under  the  decision  of  Eastern  States  Lum- 
ber Ass'n  V.  United  States,  234  U.  S.  600,  U  Sup.  Ct.  951  [Bui.  No. 
169,  p.  53]. 

It  is  not  our  purpose  to  in  any  way  limit  the  power  of  the  mem- 
bers of  the  association  to  withdraw  as  soon  as  it  became  manifestly 
an  illegal  association.  In  other  w^ords,  we  would  not  deprive  any 
member  of  his  locus  pcenitentiae ;  but  in  1899,  after  the  passage  of 
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the  Sherman  law,  at  New  Orleans  the  National  Association  of  Mas- 
ter Plumbers  adopted  what  is  known  as  the  "  New  Orleans  resolu- 
tion/' as  f  oUows : 

"  That  we,  the  master  plumbers  of  the  United  States,  in  conven- 
tion assembled,  do  hereby  assert  our  rights  to  be  protected  in  con- 
ducting our  business  as  plumbers  and  business  men,  and  in  the 
future  will  purchase  our  supplies  from  those  who  sell  only  to  mem- 
bers of  the  national  association  of  master  plumbers  and  manufac- 
turers and  jobbers  in  accord  therewith." 

As  there  were  about  twice  as  many  master  plumbers  outside  the 
.is^ociation  as  inside,  though  generally  speaking  the  individuals  out- 
ride had  rather  a  smaller  business  than  those  inside,  still  the  busi- 
ness of  those  outside  was  so  considerable  that  many  of  the  manu- 
facturers and   dealers   decided  to  resist  the   attempt,  which   was 
apparently  successful  in  cutting  from  the  list  of  their  customers  the 
consumei"s,   and  now  sought  to  extend  this  to  two-thirds  of  the 
phimbers.     This  resulted  m  a  conference  in  New  York,  at  which  an 
agreement  known  as  the  "  New  York  agi'eement "  was  made.    Con- 
flicts arising  under  this  agreement,  in  1902,  at  Atlantic  City,  what 
was  known  as  the  "Cleveland  resolution"  was  adopted,  as  follows: 
"That  members  of  the  National  Association  of  Master  Plumbers 
are  requested  to  confine  their  purchases  of  plumbing  goods  to  manu- 
facturers and  jobbers  who  are  willing  to  assist  in  improving  the 
condition  of  the  plumbing  business,  and  who  sell  plumbing  goods  in 
localities  where  there  are  membere  of  the  National  Association  of 
Master  Plumbers  only  to  recognized  master  plumbers  whose  names 
i'lppear  in  the  National  Directory  of  Master  Plumbers,  published  un- 
der the  supervision  of  the  National  Association  of  Master  Plumbers." 
It  thus  satisfactorily  appears  that  the  National  Association  was 
called  for  the  purpose  of  doing  what  is  now  a  violation  of  law,  and 
such  purpose  was  "the  pivot  of"  its  position.     Instead  of  with- 
drawing when  it  became  illegal,  members  by  remaining  such,  and 
continuing   without   objection   when   the   association   increased  the 
already  illegal  restraint,  became  guilty  under  the  Sherman  law  with- 
out proof  of  any  individual  participation  in  any  overt  act.    The 
institution,  if  the  law  had  been  as  it  now  is,  would  have  been  illegal 
from  its  inception,  and  all  who  joined  it  with  knowledge  of  its  pur- 
loses,  and  remained  members  after  the  Sherman  law  was  passed, 
and  made  no  effort  to  withdraw^-  or  have  the  association  withdraw, 
from  its  illegal  course,  are  subject  to  conviction  for  conspiracy  un- 
der the  law.     One  who  was  a  member  when  the  act  of  July  2,  1890, 
was  passed,  or  who  subsequently  became  a  member,  and  who  knew 
i  he  illegal  purpose  of  the  association,  and  never  withdrew  from  it  or 
repudiated  its  illegal  methods,  is  guilty  under  the  act  in  question. 


IjO  YCOTT Btu4CKLISTING  —  CoXSPIRACr  —  COMBINATION      IN      Re- 

^lUAiNT  OF  Trade — Antitrust  Act — United  States  v.  IIollls  et  al.^ 
I^n'ded  Staies  District  Courts  District  of  Montana^  Fourth  Division 
[Mar.  14,  1917),  £^6  Federal  Reporter,  page  611. — Suit  in  equity 
was  brought  under  the  Sherman  Antitrust  Act  against  Willard  G. 
HoUis  and  others,  alleging  them  to  be  engaged  in  an  unlawful  con- 
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spiracy  and  combination  to  restrain  trade.  The  defendants  \?ere 
members  of  the  Northwestern  Lumbermen's  Association,  composed 
of  retail  lumber  dealers  in  Minnesota,  Iowa,  North  Dakota,  Soutl\ 
Dakota,  and  part  of  Nebraska.  It  was  charged  that  the  objects  of 
their  organization  were  as  follows : 

(1)  To  unreasonably  eliminate  or  restrict  competition,  except  as 
between  retail  yards,  for  the  trade  of  (a)  contractors  and  buildei*^. 
(b)  mail-order  houses,  (c)  cooperative  yards,  (d)  the  ultimate  con- 
sumer, except  possibly  some  consumers,  such  as  the  United  Stato> 
Government,  railroads,  grain  elevators,  etc.  (2)  To  force  the  ulti- 
mate consumer  to  buy  at  retail  prices  from  regularly  established  and 
organized  retail  lumber  merchants,  recognized  by  retail  associations. 
(3)  To  force  the  ultimate  consumer  to  buy  from  the  regular  and 
recognized  retail  merchant  who  is  operating  a  yard  in  the  vicinity 
where  such  lumber  is  to  be  used.  (4)  To  prevent  any  wholesale 
dealer  or  manufacturer  from  quoting  prices,  or  selling  and  ship- 
ping to  consumers. 

The  association  adopted  a  code  of  ethics  which  had  been  adopted 
by  the  National  Lumber  Manufacturers'  Association,  one  article  of 
which  was  as  follows : 

It  should  be  the  duty  of  the  manufacturer  and  wholesaler  to  take 
an  active  interest  in  the  marketing  of  their  products  through  regular 
channels  only.  *  *  *  It  is  the  sense  of  the  conference  that  the 
widest  trade  publicity  be  given  for  the  purpose  of  making  known 
irresponsive,  irregtdar,  and  unscrupulous  dealers  and  manufacturers. 

The  word  "  irregular  "  in  the  above  was  in  1909  changed  to  ''  un- 
ethical.'' 

One  method  which  the  activity  of  the  association  took  was  the  use  of 
"  customers'  lists."  The  members  of  the  association  reported  the  names 
of  wholesalers  and  manufacturers  with  whom  they  dealt,  and  from  this 
information  a  list  of  the  customers  of  each  wholesaler  and  manufac- 
turer was  compiled.  This  was  extended  by  exchange  of  lists  with  simi- 
lar associations  in  other  territory.  Through  reports  of  the  members 
and  of  detectives  employed  by  the  association,  information  was  re- 
ceived of  sales  by  wholesalers  or  manufacturers  to  consumers,  including 
cooperative  and  mail-order  houses,  and  this  was  sent  to  the  customei-b 
of  the  wholesalers  or  manufacturers  concerned,  who  protested  against 
the  "  unethical  "  shipment.  The  members  did  not  deny  the  existen<"e 
of  this  method,  but  did  deny  that  it  was  carried  out  in  furtherance 
of  a  conspiracy,  or  that  members  receiving  such  notice  were  under 
any  obligation  to  take  action  upon  it.  Information  as  to  shipments 
of  lumber  directly  to  consumers  was  furnished  by  the  secretary  of  the 
association  to  the  Mississippi  Valley  Lumberman,  and  this  journal 
also  published  under  the  heading  "  selfish  dealers,"  a  list  of  retailei-s 
who  traded  with  the  offending  manufacturers,  and  a  list  of  the  manu- 
facturers and  wholesalers  who  had  signed  an  affidavit  that  '*they 
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do  not  sell  to  catalogue  houses,  nor  solicit  trade  of  the  consumers  in 
the  territory  of  the  legitimate  dealers."  One  contention  of  the  de- 
fendants was  that  there  was  no  evidence  of  actual  restraint  of  inter- 
state commerce  resulting.  The  court  reviewed  the  testimony,  show- 
ing that  the  manufacturers  usually  made  promises  of  amendment 
when  reprimanded  by  the  retailers,  and  that  the  testimony  from 
the  mail-order  houses,  etc.,  made  it  plain  that  they  had  difficulty  in 
securing  the  desired  lumber,  although  in  some  cases  they  were  able 
to  get  what  they  wanted.  In  the  concluding  portion  of  the  opinion 
Judge  Booth,  who  held  the  law  violated  and  granted  the  injunction 
sought  by  the  Government,  said : 

The  test  is,  not  whether  by  alleged  methods  carried  out  in  pur- 
suance of  a  conspiracy  some  portion  of  interstate  commerce  is  anni- 
hilated, but  whether  such  commerce  is  substantially  interfered  with 
or  restrained. 

The  responsibility  of  those  who  unlawfully  place  substantial  ob- 
stacles in  the  legitimate  channels  of  interstate  commerce  is  not  less- 
ened by  the  fact  that  some  of  the  persons  engaged  in  such  commerce 
are  able  by  superior  agility  to  surmount  the  obstacles,  and  that  others 
by  strength  are  able  to  break  them  down. 

The  court  will  not  feel  itself  compelled  to  adjudicate  in  mathe- 
matical terms  the  extent  of  the  restraint  of  interstate  commerce,  if  the 
evidence  shows  that  it  is  substantial.  Nor  is  it  material  here  that  the 
motives  of  the  defendants  in  carrying  out  the  activities  above  de- 
scribed were  of  the  best,  and  that  the  acts  were  inspired  by  an  honest 
belief  that  the  interests,  not  only  of  those  engaged  in  the  lumber  trade, 
but  of  the  community  at  large,  would  be  best  served  by  having  lumber 
and  lumber  products  distributed  solely  through  so-called  regular 
channels.  Such  matters  might  very  properly  be  considered  by  Con- 
gress in  determining  the  propriety  of  enacting  proposed  legislation. 
I'he  sole  inquiry  here  before  the  court  at  this  time,  however,  is  whether 
the  facts  disclosed  by  the  record  make  out  a  case  within  the  statute 
already  enacted. 

In  Eastern  States  Lumber  Association  v.  United  States  the  court 
u.-es  the  following  language: 

The  argument  that  llie  course  pursued  is  necessary  to  the  protection 
of  the  retail  trade  and  promotive  of  tlie  public  welfare  in  providiii<< 
retail  facilities  is  answered  by  the  fact  that  Congress,  with  the  right 
to  control  the  field  of  interstate  commerce,  has  so  legislated  as  to  pre- 
vent resort  to  practices  which  unduly  restrain  competition  or  unduly 
obstruct  the  free  flow  of  such  commerce,  and  private  choice  of  means 
must  vield  to  the  national  authoritv  thus  exerted.  Addvston  Pipe 
Co.  V.  United  States,  175  U.  S.  211,  241,  242,  20  Sup.  Ct.  90. 

In  my  judgment,  the  Government  has  clearly  made  out  a  case  with- 
in the  statute,  as  interpreted  in  Eastern  States  Lumber  Association  v. 
United  States,  234  U.  S.  600,  34  Sup.  Ct.  951  [Bui.  No.  109,  p.  53], and 
I^wlor  V.  Loewe,  235  U.  S.  522,  35  Sup.  Ct.  170  [Bui.  No.  109,  p.  140], 
and  is  entitled  to  relief  by  way  of  injunction. 

It  is  proper  to  add  that  the  defendants  have,  each  of  them,  activities 
other  than  those  above  criticized,  of  wide  range  and  considerable  im- 
portance, in  reference  to  which  no  complaint  is  made. 
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Employees'  Disability  Insurance — Color  Blindness  as  Com- 
plete AND  Permanent  Loss  of  Sight — Routt  v.  Brotherhood  of 
Railroad  Trainmen^  Supreme  Court  of  Nebraska  {Nov.  5, 1917),  165 
Northwestern  Reporter^  page  HI. — ^Doris  Routt  was  a  trainman  in 
the  employ  of  the  Union  Pacific  Railroad  Co.  and  was  discharged 
on  June  5,  1913,  because  he  had  become  affected  with  color  blindness. 
He  was  insured  by  the  Brotherhood  of  Railroad  Trainmen,  among 
other  things,  against  "the  complete  and  permanent  loss  of  sight  of 
both  eyes,"  which  was  declared  to  constitute  total  and  permanent 
disability.  On  refusal  of  the  association  to  make  payment  he  brought 
suit,  and  a  verdict  in  his  favor  for  $1,740  was  rendered  by  the  dis- 
trict court  of  Douglas  County.  The  brotherhood  contended  that 
color  blindness  was  not  "complete  and  permanent  loss  of  sight," 
since  the  eyes  might  be  used  for  other  purposes,  though  the  emploj'ee 
was  disqualified  for  railroad  service.  The  court.  Judge  Hamer 
delivering  the  opinion,  affirmed  the  judgment,  first  examining  cer- 
tain cases  analogous  to  the  present  one,  and  then  saying  in  part : 

Applying  the  principle  declared  in  the  above  cases,  complete  and 
permanent  loss  of  the  sight  of  both  ej^es  means  loss  of  the  use  of  the 
eyesight  of  both  eyes  for  the  purposes  of  the  insured's  vocation. 
[Cases  cited.] 

The  condition  is  not  made  that  the  e3^e3  of  the  insured  shall  be 
taken  out  of  their  sockets  and  away  from  his  physical  bod}^  but  only 
that  he  "  shall  suffer  the  complete  and  permanent  loss  of  sight  of 
both  eyes."  It  does  not  say  that  he  shall  become  blind  in  both  eyes, 
so  as  to  become  unable  to  see  objects  of  any  kind,  but  that  he  shall 
lose  the  "sight  of  both  eyes."  This  he  did  when  he  became  color 
blind. 

Where  the  peculiar  malady  known  as  color  blindness  so  impaii'S 
the  sight  that  the  member  oi  such  [railroad  trainmen's]  association 
who  is  insured  therein  is  disabled  and  is  unable  longer  to  continue 
in  the  train  ser\^ice,  and  is  discharged  therefrom  on  account  of  such 
defect  in  his  vision,  it  will  be  held  that  he  is  entitled  to  the  benefits 
provided  by  the  certificate,  the  constitution,  and  by-laws  and  rules 
of  the  society.  In  such  case,  while  the  sight  of  the  insured  raf\y  not 
be  entirely  destroyed  for  some  purposes,  it  will  be  deemed  destroyed 
and  lost  as  to  the  particular  avocation  of  a  railroad  trainman,  and 
he  will  be  held  entitled  to  recover  upon  the  benefit  certificate  which 
he  holds. 

Employer  and  E:mployee — Contract  of  Employment — Breach — 
A:m()Unt  of  Damages — Commissions — Barry  v.  New  York  Jloldinn 
d'  Construction  Co.  ct  a1.,  Supreme  Judicial  Court  of  Massachusetts 
(Jan,  2 If,  1017) y  11/^  Northeaster n  Report er,  page  053. — Kichard  F. 
Rinry  brought  action  against  the  company  named  for  damages  for 
breach  of  a  contract  of  employment  for  one  year  from  September 
2*2,  1913.  He  was  employed  to  secure  contracts  for  the  use  of  a  fire- 
proof building  material  known  as  "ribbed  concrete."    He  was  to 
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receiTe  a  salary,  and  in  addition  commissions  on  contracts  secured 
by  him.  During  the  previous  contract,  which  was  in  force  from 
Jamiary  1  to  September  22,  1913,  and  under  which  he  devoted  half 
liis  time  to  this  work,  the  auditor  to  whom  the  case  had  been 
refened  found  that  he  had  procured  contracts  from  which  tlie 
company  received  over  $51,000.  The  auditor  also  found  that  a 
second  contract  for  full  time  was  entered  into  September  22,  and 
that  on  November  21  he  was  unlawfully  discharged,  not  having 
secured  any  contracts  during  this  period.  Further  findings  of  the 
auditor  were  that  $90  was  due  the  employee  for  salary  and  cash 
expenses,  and  that  he  had  suffered  damages  to  the  amount  of  $2,000. 
Judgment  was  entered  for  $2,090,  and,  the  company  having  gone 
into  bankruptcy  just  after  this  judgment  was  rendered,  its  trustee 
took  an  appeal.  The  court.  Judge  Loring  delivering  the  opinion, 
held  that  under  the  circumstances  the  judgment,  including  damages 
for  the  estimated  amount  of  commissions,  was  proper.  The  following 
is  quoted  from  the  opinion : 

We  are  of  opinion  that  on  the  facts  found  by  him  the  auditor  was 
warranted  in  making  a  finding  for  more  than  nominal  damages  for 
this  breach  of  the  contract  on  its  part.  Of  course  the  auditor  could 
not  know  that  commissions  would  have  been  earned.  But  under  the 
circumstances  of  this  case  that  did  not  prevent  the  auditor  finding 
more  than  nominal  damages.  .The  amount  of  his  earnings  during 
9  months  under  the  first  contract  might  well  be  taken  as  a  basis 
for  determining  what  he  would  have  earned  under  the  second  con- 
tract during  the  10  months  during  which  he  had  a  right  to  earn 
commissions  under  that  agreement. 


EMPLOrEK    AND    EMPLOYEE — CONTRACT    OP    EMPLOYMENT — BrEACH 
BY    EaiPLGYEE    AFTER    RECEIVING    ADVANCES — CONSTITUTIONALITY    OP 

Statute — ^Involuntary  Servitude — Goode  \,  Nelson  ^Supreme  Court 
of  Florida  {Jan.  18,  1917) ,  7^  Southei^n  Reporter,  pctffe  17. — Harry 
Goode  petitioned  for  a  writ  of  habeas  corpus  against  F.  M.  Nelson, 
a  sheriff.  Goode  had  been  convicted  and  sentenced  to  imprisonment 
on  a  charge  of  contracting  to  perform  labor,  and,  with  intent  to  de- 
fraud, securing  an  advance  of  $37  and  failing  to  perform  the  labor 
or  return  the  money.  He  was  remanded  to  custody  by  the  circuit 
court  of  Bay  County,  but  in  the  supreme  court  the  statute  (ch. 
G528,  Acts  of  1913)  under  which  the  conviction  was  had  was  held 
unconstitutional,  and  the  sheriff  was  directed  to  discharge  the  i)ris- 
oner.  The  court  based  its  opinion  largely  on  the  decision  of  the 
United  States  Supreme  Court  in  Bailey  v.  Alabama,  219  U.  S.  219, 
31  Sup.  Ct.  145  (see  Bui.  No.  93,  p.  634),  that  a  similar  statute  vio- 
lated the  provisions  of  the  Federal  Constitution  forbidding  involun- 
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tary  servitude.    The  court  in  its  opinion  differentiated  other  cases, 
and  in  conclusion  said : 

The  statute  of  the  State  here  assailed  by  its  terms  provides  punish- 
ment, not  for  obtaining  money  or  other  thing  of  value  with  intent 
to  injure  and  defraud,  but  for  failure  or  refusal,  without  just  cause, 
to  perform  labor  or  service  imder  the  contract,  or  for  failure  or 
refusal  to  pay  for  the  money  or  other  thing  of  value  so  received  upon 
demand.  By  making  the  failure  to  perform  labor  or  service  under  a 
contract  a  cause  for  imprisonment,  the  statute  violates  the  organic 
law  in  a  manner  that  is  quite  similar  to,  and  not  distinguishable 
from,  that  condemned  in  Bailey  v.  State  of  Alabama.  The  Alabama 
statute  provided  that  the  failure  or  refusal  to  perform  the  service 
must  be  "with  intent  to  injure  or  defraud."  The  Florida  statute 
does  not  contain  this  element  with  reference  to  the  failure  to  perform 
labor,  and  is  therefore  at  least  as  clearly  a  violation  of  the  Federal 
law,  though  the  Florida  act  does  not  contain  other  provisions  found 
in  the  Alabama  law  that  were  condemned  in  the  Bailey  case. 


Employer  and  Employee — Contract  of  Employment — ^Effect  of 
Custom — ^'  Straight  Time  " — Coi^mier  v.  /7.  H,  Martin  Lumher  Co.^ 
Supreme  Court  of  Washington  {Oct.  13, 1917) ,  167  Pacific  Reporter, 
page  1105. — E.  Cormier  was  a  logger  of  34  years'  experience,  for  the 
last  24  of  which  he  had  been  employed  as  foreman  of  crews  either  on 
the  boom  or  in  the  woods.  He  enteied  the  employ  of  the  company 
named  in  August,  1912,  at  the  agreed  rate  of  $150  per  month  "  straight 
time."  Near  the  last  of  August,  1913,  he  was  ordered  by  the  manager 
of  the  company  to  shut  down  the  camp.  He  testified  that  he  under- 
stood that  it  was  to  be  closed  for  30  days,  but  the  manager  denied  mak- 
ing this  statement.  Cormier  understood  that  the  hiring  at  "  straight 
time  "  meant  that  he  was  to  be  paid  during  all  shutdowns,  unless  at 
the  time  of  shutting  down  he  was  notified  that  his  services  were  no 
longer  wanted.  At  any  rate,  he  kept  in  touch  with  officials  of  the 
company  as  to  reopening,  and  refused  offers  from  other  companies 
on  the  ground  that  he  was  still  in  the  employ  of  the  Martin  Co. 
In  March,  1914,  the  manager  repudiated  tlie  agreement  as  claimed  by 
the  employee,  and  refused  to  pay  him  anything  more  than  the  balance 
due  on  the  month  of  August,  1913.  On  the  trial  of  the  case  the 
plaintiff  introduced  evidence  to  support  his  contention  that  there  was 
a  custom  in  western  Washington  that  the  meaning  of  the  words 
'*  straight  time  '^  should  be  as  he  had  interpreted  it.  The  jury  ren- 
dered a  judgment  in  his  favor,  though  not  for  the  total  amount 
claimed,  and  it  was  affirmed  by  the  supreme  court.  Judge  Holcomb 
delivered  the  opinion,  and  in  his  discussion  of  the  effect  of  custom 
said : 

Appellant  insists  that,  under  the  terms  of  hiring,  it  had  a  right  to 
rely  upon  the  understanding  that  respondent  had  been  discharged 
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the  same  as  all  its  other  employees ;  that  his  employment  at  $150  per 
month  was  a  hiring  from  month  to  month,  which  renewed  the  con- 
tract each  month  that  his  services  were  required,  and,  on  the  other 
hand,  discontinued  it  each  month  they  were  not  required  and  fur- 
nished. That  is  not  the  case  when  such  custom  as  was  here  relied 
upon  and  shown  existed.  As  the  usage  entered  into  the  contract, 
/respondent's  hiring  did  not  cease  until  it  was  discontinued  by  one  or 
the  other  of  the  parties.  The  jury  were  authorized  to  find  from  the 
evidence  that  neither  party  discontinued  the  employment  until  March, 
1914. 

c  

Employer  and  Employee — Contract  of  Employment — Grounds 
FOR  Discharge — Fanner  v.  First  Trust  Co,^  United  States  Circuit 
CcuH  of  Appeals^  Seventh  Circuit  {Sept.  4,  1917)  ^  ZjJjS  Federal  lie- 
porter,  page  671. — A.  J.  Farmer  was  a  mechanical  engineer,  employed 
as  superintendent  of  the  gas-engine  shops  of  the  Milwaukee  Motor 
Co.    After  serving  in  that  capacity  for  about  two  months,  a  contract 
for  a  3'ear  was  entered  into  on  August  1,  1912,  under  which  Farmer 
was  to  superintend  and  manage  the  shops,  devoting  his  entire  time, 
and  to  receive  a  salary  of  $6,500  for  the  year  and  a  bonus  of  $3  per 
engine  if  3,000  engines  were  produced  during  the  year  at  a  specified 
factory  cost  with  the  original  equipment  and  certain  additional  equip- 
ment to  be  installed.     The  company  had  a  contract  with  the  Imperial 
Automobile  Co.  for  2,200  engines  during  the  year,  w  ith  an  option  for 
1,000  more,  the  contract  deliveries  during  1912  being — August,  100; 
September,  130;  October,  260;  November,  260;  and  December,  300. 
The  installation  of  the  new  machinery  w^as  proceeding,  and  work  on 
engines  was  being  done  in  December,  but  only  190  engines  had  been 
delivered,  and  these  were  not  altogether  satisfactory.     On  Decem- 
ber 18  the  vice  president  went  to  Jackson  in  response  to  the  com- 
plaints of  the  automobile  company,  taking  Farmer  with  him.     The 
next  day  the  latter  started  back  via  Chicago  and  was  urged  to  get 
back  to  the  shop  as  soon  as  possible.     He  said  he  would  reach  Mil- 
waukee, the  same  day,  as  he  was  only  going  to  stop  ofF  to  purchase  a 
Christmas  present  for  his  wife.     Instead  he  remained  at  Chicago  for 
personal  purposes  until  the  22d,  and  then,  having  contracted  a  severe 
cold,  was  not  able  to  go  to  the  shops,  and  on  the  24th  he  was  dis- 
missed.    The  company  becoming  bankrupt,  he  entered  with  its  trus- 
tee a  claim  for  more  than  $13,000  damages.    The  findings  of  the 
referee  on  the  matter  are  stated  thus : 

The  referee  found  that  the  absence  from  duty  was  in  no  manner  on 
account  of  his  own  necessities  or  of  the  employer's  business,  but 
because  of  Farmer's  own  self-indulgence  during  that  time.  He  found 
further  that  his  absence  and  the  failure  to  return  to  his  employment 
was  not  such  a  breach  of  his  contract  of  employment  as  to  justify  his 
dismissal,  and  that  his  conduct  during  such  time  was  not  such  as  was 
inconsistent  with  the  nature  of  his  employment,  or  rendered  him  unfit 
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to  continue  it.  He  allowed  the  claim  to  the  extent  of  $3,862,50  for 
the  balance  of  the  full  year's  salary,  and  disallowed  it  for  the  rest  of 
the  claim,  which  was  based  upon  the  bonus. 

Both  parties  petitioned  for  review,  and  the  district  court  disal- 
lowed the  entire  claim ;  this  order  was  aflSrmed  by  the  court  of  ap- 
peals, Judge  Alschuler  delivering  the  opinion,  from  which  the  fol- 
lowing is  quoted : 

It  is  maintained  for  appellant  that  one  serving  in  a  supervisory 
capacity  is  not  so  strictly  accountable  to  the  employer  for  his  time 
as  is  a  clerk  or  a  workman,  and  that  Farmer's  absence  of  two  or  three 
days  without  permission  was  not  such  a  breach  of  the  contract  as 
warranted  its  termination.  The  legal  proposition,  as  generally 
stated,  is  sustained  by  the  authorities  cited  from  Wisconsin,  the  State 
where  this  contract  was  made,  as  well  as  elsewhere.     [Cases  cited.] 

But  the  applicability  of  such  a  rule  must  depend  upon  the  facts  of 
particular  cases- 

The  difficulties  under  which  the  shop  was  operating  were  pointed 
out,  and  the  court  then  said : 

The  responsible  head  was  Farmer.  He  had  various  foremen  under 
him,  but  he  was  the  only  mechanical  engineer  connected  with  the 
plant,  and  while  in  authority  it  was  upon  his  designing,  planning, 
and  direction  that  success  or  failure  depended.  This  high-priced 
num  faced  obstacles,  to  surmount  which  would  manifestly  require 
his  fullest  capacity  and  undivided  attention.  Surely  this  was  not  a 
situation  wherein  the  man  at  the  helm  might  neealessly  and  with 
impunity  abandon  his  post  that  he  might  tread  "  the  primrose  path 
of  dalliance," 

Employer  and  Employee — Contract  of  Employment — Term — 
DrscHARGE — Damages — Stewart  Dry  Goods  Co,  v.  Hutchisony  Court 
of  Aj^peals  of  Kentucky  (Nov.  16^  ^^-^^)  ?  ^98  Southwestern  Reporter^ 
page  17. — Mrs.  A.  L.  Hutchison  was  employed  by  the  company  named 
in  January,  1912,  as  manager  of  a  department  of  its  business.  The 
employment  was  for  a  term  of  one  year,  at  a  salary  of  $1,500,  with  an 
understanding  that  the  amount  would  be  increased  as  deserved.  In- 
creases were  made  to  $1,800  and  $2,400,  the  latter  in  1914.  She  con- 
tinued in  the  service  until  August,  1915,  when  she  was  discharged, 
wrongfully  as  she  claimed.  She  sued  the  company  for  damages  for 
the  discharge,  and  a  judgment  in  her  favor  was  entered  in  the  circuit 
court  of  Jefferson  County.  She  testified  that  she  had  made  diligent 
efforts  to  secure  a  position  after  her  discharge,  but  failed  for  the  rea- 
son that  contracts  for  such  employment  are  usually  made  in  January 
and  July.  In  December,  1915,  she  went  into  business  for  herself,  but 
tlie  attempt  resulted  in  a  loss.  The  judgment  of  the  lower  court  was 
affirmed.  Judge  Clay  delivered  the  opinion,  and  first,  citing  many 
cases,  stated  the  law  to  be  that  where  the  original  hiring  is  for  a 
period,  as  one  year  in  this  case,  and  employment  continues  after 
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the  expiration  of  that  period  without  any  different  contract,  it  is 
presumed  that  the  contract  is  renewed  for  a  simikr  period  at  the  ex- 
piration of  each  successive  term.  The  changes  in  salary  were  said 
to  make  no  difference  as  to  this  rule.  The  trial  court  had  instructed 
the  jury  to  make  no  deduction  for  the  time  near  the  close  of  the  year 
when  she  was  in  business  on  her  own  account,  since  she  was  not 
profitably  employed  at  that  time. 

The  trial  judge  had  refused  to  instruct  the  jury  that  if  the  plain- 
tiff was  discharged  because  she  did  not  keep  the  hours  usually  ob- 
served by  the  other  employees,  it  should  find  for  defendant.  This 
action  was  held  to  be  justified,  since  "  no  witness  claiming  to  know 
the  terms  of  the  original  contract  of  employment  testified  to  any 
violation  thereof  by  plaintiff." 


Employer  and  Employee — ^Exclusion  of  Person  from  Streets  of 
Mining  Village — Contract  Between  Landlord  and  Tenant — Har^ 
riH  V.  Keystone  Coal  cfe  Coke  Co.^  Supreme  Court  of  Pennsylvania 
{Jan,  <9,  1917)^  100  Atlantic  Reporter^  page  ISO, — Louis  Harris, 
who  traded  as  the  Victor 'Supply  Co.,  brought  action  against  the 
Keystone  Coal  &  Coke  Co.  and  others  for  conspiracy,  because  he  had 
been  prevented  from  going  upon  the  streets  of  the  village  of  Greens- 
burg  and  selling  and  delivering  merchandise  there.  The  company 
stated  that  its  reason  for  so  excluding  him  was  that  he  persisted  in 
spelling  to  its  employees  and  tenants  explosives,  which  the  rules,  made 
for  the  safety  of  the  employees  and  property,  forbade  being  stored 
in  the  village.  A  covenant  in  the  leases  by  which  the  employees  held 
tlieir  dwellings  in  the  village  reserved  to  the  company  the  right  to 
bar  objectionable  persons  from  the  streets,  which  were  the  private 
property  of  the  company,  it  owning  all  the  land  in  the  village.  The 
j'ljge  in  the  trial  court  directed  a  verdict  for  the  coal  company, 
saying  that  any  right  which  the  plaintiff  had  must  be  derived  from 
the  tenants,  as  customers,  and  that  under  the  terms  of  the  lease  the 
company  bad  the  right  to  exclude  him.  The  supreme  court  agreed 
v/ith  this  view,  saying  that  since  the  language  of  the  lease  was  clear. 
iiiore  was  no  question  to  submit  to  the  jury  as  to  its  meaning,  but  the 
interpretation  was  a  question  of  law  for  the  court.  Judge  Mestrczat, 
in  the  or)inion  delivered  by  him,  said  further: 

We  know  of  no  principle  of  law  and  have  been  cited  to  no  decision 
v.hich  prevents  the  enforcement  of  this  contract.  The  parties  had 
tlie  same  right  to  contract  for  the  control  and  supervision  of  the 
iiighways  in  the  village  as  they  had  to  agree  to  the  terms  on  which 
the  houses  and  lots  were  held  by  the  tenants.  The  entire  premises 
were  the  private  property  of  the  defendant  company.  It  had  the 
right  to  impose  any  lawful  terms  as  to  any  part  of  the  iiroj^erty,  and, 
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the  tenant  consenting  thereto,  the  contract  became  obligatory  on  both 
parties. 

We  have  not  been  convinced  that,  under  the  circumstances,  the 
restrictions  placed  upon  the  streets  and  alleys  of  the  village  are  un- 
reasonable, nor  that  the  provision  of  the  lease  imposing  the  i-estric- 
tions  offends  public  policy.  If,  as  we  think  is  apparent,  these  re- 
strictions on  tlie  use  of  the  highways  were  inserted  in  the  contract 
for  the  purpose  of  protecting  the  property  of  the  defendant  company 
and  to  secure  "  the  peace,  comfort  and  safety  "  of  the  tenants,  the v 
did  not  invalidate  the  lease.  These  were  objects  about  which  the 
parties  could  properly  contract  and  about  which  they,  in  view  of  the 
purpose  for  which  the  village  was  constructed,  might  well  be  ex- 
pected to  contract. 

The  jury  would  have  been  justified  in  finding,  under  the  evidence, 
that  the  plaintiff  was  delivering  to  the  tenants  an  explosive  for  stor- 
age in  their  houses,  which  was  dangerous  to  the  tenants  and  injurious 
to  defendant  companv's  property,  and  which  was  forbidden  by  an 
order  or  regulation  of  the  company.  This  was  persisted  in  for  such 
a  length  of  time  as  to  convince  the  defendant  company  and  its  oflScers 
that  the  plaintiff  could  not  be  trusted  to  go  upon  the  premises.  Such 
conduct  clearly  justified  the  plaintiff^s  exclusion  from  the  premises. 


EMt»LOTi»  AND  Employee — Interference  with  Employment — 
Causing  Discharge  by  Mistaken  Notice  to  Employer  op  Assign- 
ment OF  Wages — Doucette  v.  Sallinger^  Supreme  Judicial  Court  of 
Massachusetts  {Nov.27^  1917)  ^117  Northeastern  Reporter^  page  897, — 
Lawrence  Doucette  brought  action  against  Nathan  Sallinger  for  in- 
terference with  employment  resulting  in  Doucette's  discharge  from 
his  employment  with  the  Heyward  Bros.  &  Wakefield  Co.  Sallinger 
transmitted  to  the  company  a  copy  of  an  assignment  of  wages  ap- 
pearing to  have  been  given  by  the  plaintiff,  but  which  was  really 
made  by  another  person  of  the  same  name.  The  superior  court  of 
Middlesex  County  gave  judgment  for  the  plaintiff,  and  on  appeal  this 
was  affirmed.    Judge  Braley  for  the  court  said  in  part: 

It  further  appears  and  the  jury  could  find,  that  the  defendant  upon 
being  notified  oy  plaintiff's  counsel  of  the  mistake  in  identity  declined 
to  withdraw  the  notice  until  the  plaintiff  came  to  his  place  of  business, 
and  satisfied  him  that  he  was  not  the  assignor  and  debtor.  The  plain- 
tiff was  under  no  obligation  in  the  forum  of  morals  or  of  law,  to 
make  this  journey.  Nor  was  the  burden  upon  him  to  convince  the  de- 
fendant of  his  mistake  and  to  satisf}^  him  that  he  was  not  the  debtor. 
(Lopes  V.  Connolly,  210  Mass.  487, 494,  97  N.  E.  80.j  The  purser  hav- 
ing insistently  held  to  his  course  after  being  notified  that  he  was  in 
the  wrong,  must  take  the  natural  and  probable  consequences  resulting 
from  his  negligence  or  refusal  to  institute  the  necessary  inquiries, 
even  if  when  he  declined  to  act  damage  to  the  plaintiff  might  not  have 
been  expected  or  foreseen.  [Cases  cited.l  The  defendant  not  only 
was  notified  September  13, 1915,  that  the  plaintiff  was  an  employee  oi 
Heyward  Bros.  &  Wakefield  Co.,  and  tliat  he  had  been  discharged 
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under  a  rule  of  the  company,  properly  admitted  in  evidence,  that 
"any  employee  executing  an  assignment  of  wages  will  be  liable  to 
inmiediate  discharge,"  but  on  September  23,  1915,  when  informed  of 
his  loss  of  employment  by  the  plaintiff's  counsel  declined  to  act,  and 
deliberately  insisted  upon  the  enforcement  of  the  alleged  assignment. 
It  was  not  until  the  plaintiff,  who,  finding  tliat  he  could  not  be  re- 
instated unless  the  assignment  was  withdrawn,  went  to  the  defend- 
ant's place  of  business  "and  presented  himself  for  identification," 
and  procured  an  "  order  for  the  release  of  his  wages,"  that  his  em- 
ployment was  restored  October  2,  1915. 


Employer  and  Emflotee — Service  Letter — Bight  of  Action  for 
Failure  to  Furnish — Constitutionality  of  Statute — Black- 
list— Chech  V.  Prudential  Insurance  Co.  of  America^  Supreme  Court 
of  Missouri  {Feb.  20, 1917) ,  192  Sotithwesfem  Reporter,  page  387.-^ 
Robert  T.  Cheek  brought  action  for  damages  against  the  company 
named,  and  judgment  was  rendered  in  favor  of  the  company  on  de- 
murrer, the  St.  Louis  circuit  court  holding  that  the  two  counts  of 
the  plaintiff's  petition  did  not  properly  state  a  cause  of  action.  The 
petition  set  forth  that  the  plaintiff  had  for  10  years  been  a  solicitor  of 
industrial  and  other  life  insurance,  and  was  qualified  only  for  such 
employment,  and  especially,  on  account  of  several  years  of  residence 
there,  for  such  work  in  St.  Louis.  The  first  count  was  based  upon 
the  failure  of  the  company  on  demand  after  he  had  quit  its  service, 
after  14  years  of  employment,  to  furnish  him  a  service  letter.  Section 
3020  of  the  Revised  Statutes  of  1909  requires  that  such  a  letter  shall 
be  given  by  corporations  to  employees  of  over  90  days'  standing 
leaving  employment,  the  letter  to  state  the  nature  of  the  service  ren- 
dered and  the  true  cause  of  the  severance  of  the  relation.  The  second 
count  alleged  conspiracy  on  the  part  of  the  company  and  its  two 
principal  competitops-to  blacklist  emplo^-ees  who  had  left  the  service 
of  any  one  of  them.  Damage  by  reason  of  loss  of  employment 
resulting  from  these  wrongs  was  alleged.  The  supreme  court  re- 
versed the  judgment  of  the  lower  court,  holding  the  petition  good 
and  remanding  the  case  for  trial.  The  company  contended  that  the 
statute  relating  to  the  letter  of  dismissal,  while  levying  a  penalty 
for  violation,  did  not  provide  a  basis  for  private  action  for  damages; 
also  that  the  statute  was  unconstitutional.  These  contentions  wore 
overthrown  by  the  opinion  delivered  by  Judge  Woodson,  who  said 
as  to  the  purpose  of  the  act :  • 

Prior  to  the  enactment  of  this  statute  a  custom  had  grown  up  in 
this  State,  among  railroad  and  other  corporations,  not  to  employ  any 
applicant  for  a  position  until  he  gave  the  name  of  his  last  employer, 
and  upon  receiving  the  name,  it  would  write  to  said  former  employer, 
making  inquiry  as  to  the  cause  of  the  applicant's  discharge,  if  dis- 
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charged,  or  his  cause  for  leaving,  the  service  of  such  former  company. 
If  the  information  furnished  was  not  satisfactory,  the  applicant  was 
refused  employment.  This  custom  became  so  widespread  and  af- 
fected such  vast  numbers  of  laboring  people  it  became  a  public  evil, 
and  worked  great  injustice  and  oppression  upon  large  numbers  of 
persons  who  earned  their  bread  by  the  sweat  of  their  faces. 

The  statute  quoted  was  enacted  for  the  purpose  of  regulating  that 
custom,  not  to  destroy  it  (for  it  contained  some  good  and  useful  ele- 
ments, enabling  the  corporations  of  the  State  to  ascertain  the  de- 
gree of  the  intelligence  as  well  as  the  honesty,  capacity,  and  efficiency 
of  those  whom  they  wished  to  employ,  for  whose  conduct  they  are 
responsible  to  the  public  and  their  fellow  employees),  and  thereby 
remedy  the  evil  which  flowed  therefrom. 

As  to  the  right  of  action  by  an  individual  injured  because  of  a 
violation  of  the  statute,  he  said  in  part : 

The  best  and  clearest  rule  I  have  been  able  to  find  governing  the 
construction  of  such  statutes  is  stated  in  1  Corpus  Juris,  p.  957,  in 
the  following  language: 

"  The  true  rule  is  said  to  be  that  the  question  should  be  determined 
by  a  construction  of  the  provisions  of  the  particular  statute  and  ac- 
cording to  whether  it  appears  that  the  duty  imposed  is  merely  for 
the  benefit  of  the  public  and  the  fine,  or  penalty,  a  means  of  enforc- 
ing its  duty  and  punishing  a  breach  thereof,  or  whether  the  duty  im- 
posed is  also  for  the  benefit  of  particular  individuals,  or  classes  of 
individuals.  If  the  case  falls  within  the  first  class,  the  public 
remedy  by  fine,  or  penalty,  is  exclusive,  but  if  the  case  falls  within 
the  second  class  a  private  action  may  be  maintained,  particularly 
where  the  injured  party  is  not  entitled,  or  not  exclusively  entitled, 
to  the  penalty  imposed." 

This  statute  was  enacted  for  the  protection  of  the  public,  and  for 
the  benefit  of  the  emploj-ees  of  corporations  who  had  become  victims 
of  said  custom,  as  shown  by  the  authorities  previously  cited.  The 
contention  is  therefore  decided  in  favor  of  the  appellant  and  against 
the  respondent,  and  we  hold  that  the  statute  gives  the  plaintiff  a 
cause  of  action. 

At  this  point  the  court  showed  that  it  is  no6  the  duty  of  the  super- 
intendent personally,  but  of  the  corporation  through  him,  to  furnish 
the  letter.  Taking  up  the  question  of  constitutionality,  and  of  the 
conspiracy  to  blacklist,  it  was  said  : 

It  is  insisted  by  counsel  for  defendant  that  said  section  3020  is 
violative  of  the  "Constitution  of  Missouri,  in  that  it  is  discrimina- 
tory, class  legislation,  and  infringes  right  of  free  speech";  also  that 
it  violates  the  "Constitution  of  the  United  States,  in  that  it  de- 
prives the  respondent  of  its  liberty  to  contract  without  due  process 
of  law."  •        ^  ^ 

The  statute  under  consideration  was  enacted  in  pursuance  of  the 
police  power  of  the  State,  and  in  no  manner  discriminates  against  the 
respondent;  it  applies  to  all  corporations  doing  business  in  this  State. 
Nor  can  this  statute  be  declared  class  legislation. 

This  statute  embraces  within  its  provisions  all  persons  and  things 
which  naturally  and  reasonably  belong  to  the  same  class  and  simi- 
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larly  situated,  and  it  operates  equally  and  uniformly  upon  all  of 
them,  and  is  not  limited  to  only  a  portion  of  the  persons  and  things 
which  rationally  belong  to  tne  s|lme  class.  Similar  statutes  of 
Georgia  and  Kansas  have  been  held  unconstitutional  and  void  by 
the  Supreme  Court  of  each  of  those  States.  Wallace  v.  R.  Co.,  94  Ga. 
732, 22  S.  E.  579  [Bui.  No.  2,  p.  201]  ;  Atchison,  etc.  R.  Co.  v.  Brown, 
80  Kans.  312,  102  Pac.  459  [Bui.  No.  84,  p.  416]. 

In  my  opinion  the  Georgia  case  and  the  Kansas  case  are  not  in 
line  with  the  spirit  of  similar  statutes  nor  the  spirit  of  this  pro- 
gressive age,  which  is  to  protect  and  shield  the  public  and  the  wage 
earner  from  bodily  injury,  and  to  remove  him  from  injurious  cliques 
and  combinations  formed  by  others  to  control  his  right  to  work  and 
labor  for  himself  and  those  who  are  dependent  upon  him ;  otherwise, 
the  effect  would  be  to  pauperize  him  and  his  family,  as  well  as  aU 
other  wage  earners  similarly  situated. 

That  a  foreign  corporation  has  no  inherent  right  to  exist  or  to  do 
business  in  this  State  is  no  longer  an  open  question.  It  derives  those 
rights  from  the  State,  impressed  with  such  conditions  and  burdens  as 
the  State  may  deem  proper  to  impose,  and  when  such  a  corporation 
comes  into  this  State  to  do  business,  it  must  conform  to  the  laws  of 
this  State,  and  will  not  be  heard  to  complain  of  the  unconstitution- 
ality of  our  police  regulations. 

Moreover,  when  a  corporation  of  this  State,  or  one  doing  business 
herein,  employs  a  person  to  work  for  it,  it  thereby,  by  necessary 
implication  at  least,  agrees  with  him  to  give  him  a  letter  of  clearance 
when  he  leaves  the  company,  as  provided  for  by  said  statute,  for  the 
reason  that  said  statute  becomes  a  part  of  every  such  contract. 

It  is  finally  insisted  by  counsel  for  plaintiff  that  the  demurrer 
to  the  second  count  of  the  petition  was  improperly  sustained.  This 
count  charges  that  certain  foreign  corporations,  including  the  de- 
fendant, doing  business  in  this  State,  writing  life  and  industrial 
policies  of  insurance,  made  an  unlawful  agreement  whereby  each 
agreed  with  the  other  not  to  emplov  w^ithin  a  period  of  two  years 
any  person  leaving  the  service  of  the  other  company,  or  who  had 
been  discharged  by  it,  and  that  said  agreement  resulted  in  the  in- 
ability of  the  plaintiff  to  find  employment  in  the  line  of  work  in 
which  alone  he  could  earn  a  living. 

It  is  not  contended  that  such  corporation  may  not  employ  whom- 
soever it  will ;  but  that  is  not  this  case.  Here  the  agreement  or  com- 
bination pleaded  gave  said  companies  a  monopoly  in  said  business, 
which  prevented  the  plaintiff  from  obtaining  employment  from  any 
one  engaged  in  that  business,  thereby  depriving  him  of  his  legal 
right  to  follow  his  chosen  occupation. 

While  the  petition  may  be  somewhat  inartificially  drawn,  yet,  in 
our  opinion,  it  states  facts  sufficient  to  constitute  a  good  cause  of 
action  against  the  respondent,  under  the  constitution,  common  law, 
or  the  statute,  or  all  of  them  collectively. 

For  the  reasons  stated,  we  are  of  the  opinion  that  the  action  of  the 
court  sustaining  the  demurrer  to  each  of  the  counts  of  the  petition 
was  erroneous,  and  that  the  judgment  should  be  reversed,  and  the 
cause  remanded  for  triaL 
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EMPIiOYER    AND    EMPLOYEE — TrADE    SeCRETS — INJUNCTIONS — E,    L 

Du  PotU  de  Nemonrs  Powder  Co,^  et  al,  v.  Masland  et  al,^  Supreme 
Court  of  the  TJrdted  States  {May  21^  1917)^  37  Supreme  Court  Re- 
porter^ page  575, — The  company  named  applied  to  a  United  States 
district  court  for  an  injunction  to  prevent  Walter  E.  Masland,  a 
former  employee,  from  using  or  disclosing  secret  processes  with 
which  he  had  become  familiar  while  in  its  service.  He  admitted  that 
he  intended  to  engage  in  the  manufacture  of  artificial  leather,  to 
which  some  of  the  processes  related,  but  denied  that  he  intended  to 
use  any  trade  secrets  that  he  had  learned  in  confidential  relations 
with  the  company.  He,  however,  averred  that  many  of  the  things 
claimed  by  the  company  were  well  known  to  the  trade.  At  first  a 
preliminary  injunction  was  refuised,  but  the  defendant  proposed  be- 
fore the  final  hearing  to  make  disclosures  to  experts  whom  he  would 
employ,  sufficient  to  insure  proper  preparation  for  his  defense.  The 
district  court  thereupon  issued  a  preliminary  injunction  against  dis- 
closing any  of  the  company's  alleged  processes  to  any  one  except 
counsel,  witli  leave  to  move  to  dissolve  the  injunction  should  occa- 
sion to  consult  experts  arise.  Later  a  motion  to  dissolve  was  denied. 
The  circuit  court  of  appeals  reversed  the  decree,  and  the  matter  was 
taken  to  the  Supreme  Court  by  writ  of  certiorari.  The  latter  deci- 
sion was  there  reversed,  it  being  held  that  the  district  court  properly 
granted  an  injunction  against  disclosure  to  expeils,  leaving  the  court 
opportunity  to  control  the  extent  and  method  of  such  disclosure  if 
any  should  prove  necessary.  Mr.  Justice  Holmes  delivered  the 
opinion,  which,  after  a  statement  of  the  facts,  continues  as  follows: 

The  case  has  been  considered  as  presenting  a  conflict  between  a 
right  of  property  and  a  right  to  make  a  full  defense;  and  it  is  said 
that  if  the  disclosure  is  forbidden  to  one  who  denies  that  there  is  a 
trade  secret,  the  merits  of  his  defense  are  adjudged  against  him  be- 
fore he  has  a  chance  to  be  heard  or  to  prove  his  CAse.  We  approach 
the  question  somewhat  differently.  The  word  "  property  "  as  applied 
to  trade-marks  and  trade  secrets  is  an  unanalyzed  expression  of  cer- 
tain secondary  consequences  of  the  primary  fact  that  the  law  makes 
some  rudimentary  requirements  of  good  faith.  Whether  the  plain- 
tiffs have  any  valuable  secret  or  not  the  defendant  knows  the  facts, 
whatever  they  are,  through  a  special  confidence  that  he  accepted. 
The  property  may  be  denied,  but  the  confidence  can  not  be.  There 
fore  the  starting  point  for  the  present  matter  is  not  property  or 
due  process  of  law,  but  that  the  defendant  stood  in  confidential  rela- 
tions with  the  plaintiffs,  or  one  of  them.  These  have  given  place  to 
hostility,  and  the  first  thing  to  be  made  sure  of  is  that  the  defendant 
shall  not  fraudulently  abuse  the*  trust  reposed  in  him.  It  is  the  usual 
incident  of  confidential  relations.  If  there  is  any  disadvantage  in 
the  fact  that  he  knew  the  plaintiffs'  secrets,  he  must  take  the  burden 
with  the  good. 

The  injunction  asked  by  the  plaintiffs  forbade  only  the  disclosure 
of  processes  claimed  by  them,  including  the  disclosure  to  experts  or 
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witnesses  produced  during  the  taking  of  proofs,  but  excepting  the 
defendant's  counsel.  Some  broader  and  ambiguous  words  that  crept 
into  the  decree,  seemingly  by  mistake,  may  be  taken  as  stricken  out 
and  left  on  one  side.  This  injunction  would  not  prevent  the  defend- 
ant from  directing  questions  that  should  bring  out  whatever  public 
facts  were  nearest  to  the  alleged  secrets.  Indeed,  it  is  hard  to  see 
why  it  does  not  leave  the  plaintiffs'  rights  somewhat  illusory.  No 
very  clear  ground  as  yet  has  been  shown  for  going  further.  But 
the  judge  who  tries  the  case  will  know  the  secrets,  and  if,  in  his 
opinion  and  discretion,  it  should  be  advisable  and  necessary  to  take 
in  others,  nothing  will  prevent  his  doing  so.  It  will  be  understood 
that  if,  in  the  opinion  of  the  trial  judge,  it  is  or  should  become 
necessary  to  reveal  the  secrets  to  others,  it  will  rest  in  the  judge's 
discretion  to  determine  whether,  to  whom,  and  under  what  precau- 
tions, the  revelation  should  be  made. 


Employer  and  E3iplotee — Trade  Secrets — List  of  Customers — 
Injunction — ^" Receiving"  Business — New  Method  Laund)^  Co.  v. 
MacCann^  Supreme  Court  of  California  {Dec.  15^  1916),  161  Pacifio 
Reporter,  page  990, — ^The  company  named,  engaged  in  the  laundry 
business  in  the  city  of  Oakland,  bought  from  John  W.  MacCann  a 
laundry  route  formerly  operated  by  him,  and  employed  him  as  a 
driver  and  solicitor  upon  it.  He  carried  on  this  route  for  five  years, 
keeping  a  list  of  customers,  with  the  day  of  the  week  when  each 
expected  his  unlaundered  articles  to  be  called  for.  On  April  5, 
1913,  MacCann  left  the  employ  of  the  company,  and  began  soliciting 
for  a  rival  laundry  from  the  same  customers.  On  petition  by  the 
company  for  an  injunction  against  this  practice  the  superior  court 
of  Alameda  County  granted  such  an  injunction,  restraining  MacCann 
"from  soliciting,  but  not  from  receiving"  such  work.  The  com- 
pany appealed,  contending  that  the  injunction  should,  as  had  been 
the  practice  in  previous  similar  suits,  restrain  the  receiving  of  busi- 
ness. Judge  Lawlor,  who  delivered  the  opinion  in  the  supremo 
court,  referred  to  the  leading  case  of  Empire  Steam  Laundry  Co.  v. 
Lozicr,  165  Cal.  95,  130  Pac.  1180  (Bui.  No.  152,  p.  51),  which  estab- 
lished the  doctrine  that  such  lists  of  customers  constitute  a  trade 
secret,  against  the  violation  of  which  the  employer  may  have  a  per- 
petual injunction.  He  noted  that  while  the  injunction  in  that  case 
prohibited  receiving  laundry  work,  the  exact  point  had  been  raised 
in  the  present  case  for  the  first  time.  The  conclusion  reached  was 
that  the  judgment  below  should  be  affirmed  in  its  original  form. 
As  to  the  question  of  the  prohibition  of  receiving  work,  he  said  in 
part : 

Coincident  with  the  right  of  the  employer  to  the  protection  of  his 
trade  secrets  against  their  unwarranted  disclosure  to  or  uncon- 
scionable use  by  persons  not  entitled  thereto,  is  tlie  right  of  all  per- 
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sons,  in  absence  of  negative  covenants  to  the  contrarjr,  to  follow  any 
of  the  common  occupations  of  life.  This  right  of  a  citizen  to  pui-sne 
any  calling,  business,  or  profession  he  may  choose  is  a  property  right 
to  be  guarded  by  equity  as  zealously  as  any  other  form  of  propertv. 
See  Dent  v.  West  Virginia,  129  U.  S.  114,  9  Sup.  Ct.  231.  "  Labor  ts 
property.  The  laborer  has  the  same  right  to  sell  his  labor,  and  to 
contract  with  reference  thereto,  as  any  other  property  owner."  Gil- 
lespie V.  People,  188  111.  176,  58  N.  E.  1007  [Bui.  No.  35,  p.  797].  It 
can  not,  indeed,  be  questioned  that  an  employee,  in  a  case  such  as  this, 
retains  the  right  to  work  for  a  rival  laundry  if  he  so  chooses,  or,  hav- 
ing established  a  laundry  business  himself,  to  serve  all  persons  who 
voluntarily  offer  him  their  trade.  But  in  such  competition,  he  must 
act  with  utmost  fairness,  resolving  every  doubt  rather  in  favor  of  the 
interests  of  the  former  employer  than  against  them,  and  exercising, 
at  all  times,  everj'^  precaution  to  avoid  violating,  in  letter  or  spirit,  the 
confidence  reposed  in  him. 

The  judgment  of  the  lower  court  also  finds  support  in  sound  princi- 
ples of  public  policy.  To  restrain  a  person,  lawfully  engaged  in  a 
laundry  business,  from  receiving  unlaundered  goods  from  certain 
former  patrons  is  to  sanction,  to  that  extent,  the  establishment  of  a 
trade  blacklist,  thereby  depriving  such  patrons,  without  any  fault  on 
their  part,  of  the  right  to  have  their  laundry  work  done  where  they 
will.  The  constitutional  guaranties  of  liberty  include  the  privilege  of 
every  citizen  to  freely  select  those  tradesmen  to  whom  he  may  desire 
to  extend  his  patronage,  and  equity  can  not  invade  or  take  away  this 
right,  either  directly  or  indirectly,  without  due  process  of  law. 

Discussing  the  claim  that  the  permission  to  receive  work  would  lead 
to  evasion  which  would  amount  to  a  solicitation,  Judge  Lawlor  said  in 
part : 

The  decree  expressly  forbids  defendant  from  in  any  manner  solicit- 
ing or  attempting  to  induce,  directly  or  indirectly  such  customers  to 
withdraw  their  patronage  from  plaintiff.  Clearly,  conduct  on  the 
part  of  the  defendant,  his  agent,  or  others  in  his  behalf,  such  as  sug- 
gested, would  be  contra  bonos  mores  and  a  deliberate  invasion  of  the 
injunction  issued  to  plaintiff. 

Injunctive  relief,  in  anv  case,  must  depend  upon  broad  principles 
of  equity  rather  than  on  tlie  particular  wording  of  any  decree.  Con- 
ceivably, cases  may  arise  where  the  court  would  be  warranted  in  re- 
straining a  person,  engaged  in  a  business,  from  "  receiving  "  trade  of 
certain  members  of  the  community,  but  the  facts  presented  here  do 
not  demand  such  relief. 


Employkr  akd  Employee — Trade  Sechets — Use  by  Former  E:«:- 
PLOYEE — Aronson  et  al.  v.  Orlov  et  al.^  Svprem^  Judicial  Court  of 
MdHsachusetts  {J^dy  3.  1917).  116  Northeastern  Reporter^  page 
Ool, — The  plaintiffs,  Abraham  Aronson  and  others,  manufactured 
petticoats  in  Boston,  and  sold  them  to  large  retail  dealers  in  various 
parts  of  the  country.  In  November,  1912,  Aronson  invented  a 
method  of  improving  the  product  by  making  the  seams  elastic.    The 
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garments  were  put  on  the  market  under  the  trade  name  "Flexo 
Seam."  The  defendants  Fatherson  and  Wachtel  were  employees 
of  the  plaintiffs,  and  learned  this  trade  secret  through  this  connec- 
tion. Liater  they  withdrew  from  their  employment,  and  with  Orlov 
began  the  manufacture  of  a  similar  article,  calling  it  by  the  desig- 
nation of  "  Wunder  Seam."  They  advertised  by  letters  to  the  trade 
in  various  States,  including  those  who  were  customers  of  the  plain- 
tiffs, and  were  known  to  the  defendants  to  be  such.  A  decree  grant- 
ing the  plaintiffs  an  injunction  was  entered  in  the  superior  court  of 
Suffolk  County,  and  this  was  affirmed  by  the  Supreme  Judicial 
Court.  Judge  Eugg  delivered  the  opinion,  which  was  largely  taken 
up  with  questions  as  to  the  rights  of  the  parties  arising  out  of  ap- 
plications for  patents  on  the  invention.  The  following,  relating  to 
the  use  of  trade  secrets  by  former  employees,  is  quoted  from  the 
opinion : 

Apart  from  the  questions  arising  because  of  the  applications  for 
patents,  it  is  plain  that  the  plaintiffs  make  out  a  case  for  equitable 
relief  on  the  facts  found  by  the  master.  The  idea  of  the  improve- 
ment in  the  manufacture  of  garments  was  Aronson's.  It  was  not  a 
mere  nebulous  phantom  of  the  fancy,  but  a  definite  conception  of  a 
material  device  so  simple  that  its  mere  statement  would  convey  as 
clear  a  notion  as  would  a  model  of  a  complicated  mechanism.  This 
idea  was  used  rightfully  by  the  plaintiffs.  Fatherson  was  the  first 
of  the  defendants  to  Imow  of  that  idea  and  he  learned  of  it  solely 
by  reason  of  and  in  the  course  of  his  employment  by  the  plaintiffs. 
The  doctrine  is  well  settled  that  an  employee  can  not  lawfully  use  for 
the  advantage  of  a  rival  and  to  the  harm  of  his  employer  confidential 
information  which  he  has  gained  in  the  course  of  his  employment. 
This  rests  upon  the  implied  contract,  growing  out  of  the  nature  of 
the  relation,  that  the  employee  will  not  after  the  termination  of  his 
service  use  information  gained  during  the  period  of  his  employment 
to  the  detriment  of  his  former  employer.  This  doctrine  has  been  f re- 
(juently  applied  in  this  Commonwealth  and  it  prevails  generally. 
[Cases  cited.] 

It  is  also  true,  as  decided  by  these  and  other  cases,  that  equity  will 
enjoin  interference  with  the  rights  of  a  manufacturer  to  his  own 
trade  secrets  and  will  prevent  continuance  of  violation  of  duty  by  a 
former  employee  in  divulging  them,  and  will  ffive  relief  in  damages 
for  injury  already  inflicted.  There  is  a  plain  aistinction  between  in- 
stances vrhere  employees  leave  one  employer  and  use  their  own  facul- 
ties, skill  and  experience  in  the  establishment  of  an  independent  busi- 
ness or  in  the  service  of  another,  and  instances  where  they  use  con- 
fidential information  secured  solely  through  their  employment  to  the 
•  fu-ni  of  their  previous  employer.  The  plaintiffs  have  a  clear  cause 
of  action  against  their  former  employees,  Fatherson  and  Wachtel. 
The  former,  at  least,  has  appropriated  the  Aronson  idea  for  im- 
firovement  in  dress  design  acquired  solely  through  his  employment* 
The  latter  participated  in,  if  he  did  not  frame,  the  scheme  whereby 
Orlov  was  to  embark  in  the  business  of  manufacturing  petticoats  in 
competition  with  the  plaintiffs  by  the  use  of  the  information  which 
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he  and  Fatherson  had  acquired  wholly  through  their  employment  by 
the  plaintiffs.  Orlov  in  this  respect  stands  no  better  than  the  other 
two  defendants.  The  Aronson  idea  was  communicated  to  him  by  one 
or  both  of  his  codefendants.  At  the  iSrst  meeting  of  the  three,  the 
previous  employment  and  erperience  of  Fatherson  with  the  plaintiffs 
formed  the  subject  of  the  conference.  Orlov  and  Wachtel  were  well 
acquainted.  The  inference  is  irresistible  that  one  of  his  dominating 
motives  in  forming  the  arrangement  with  the  other  two  was  the 
knowledge  that  there  would  be  at  his  disposal  the  Aronson  idea  of 
garment  design.  Under  these  circumstances  he  is  on  the  same  foot- 
mg  and  subject  to  the  same  liabilities  as  Wachtel  and  Fatherson. 


Empijoyers'  Liabilfty — ^Defekses — Constitutionality  of  Stat- 
ute— Superior  cfe  Pittsburg  Copper  Co.  v.  Tomich^  Supreme  Court 
of  Arizona  {July  g,  1917) j  165  Pdcific  Reporter ^  page  1101. — Frank 
Tomich,  having  been  injured  in  the  mine  of  the  company  named, 
brought  action  against  it  for  damages.  Judgment  was  in  his  favor 
in  tlie  Sui)erior  Court  of  Cochise  County,  and  the  company  appealed, 
alleging  that  the  law  was  unconstitutional.  This  question,  as  far 
as  some  of  the  most  important  considerations  were  concerned,  had 
been  settled  by  the  decision  in  Inspiration  Consolidated  Copper  Co. 
V,  Mendez,  16C  Pac.  278  (see  p.  85),  in  which  it  was  held  that  the 
enactment  of  such  a  law  declaring  liability  without  fault  was  within 
the  power  of  the  legislature.  Other  complaints  as  to  the  constitu- 
tionality of  the  statute  were  held  not  to  be  well  founded,  Judge 
Cunningham  delivering  the  opinion  and  saying: 

Appellant  contends  that  chapter  6  of  title  14  is  void  for  the  rea- 
son its  terms  conflict  with  sections  5  and  7  of  article  18  of  the  State 
constitution.     Section  5  is  that: 

"  The  defense  of  contributory  negligence  or  of  assumption  of  risk 
shall,  in  all  cases  whatsoever,  be  a  question  of  fact  and  ehall,  at  all 
times,  be  left  to  the  jury." 

This  section  does  not  restrict  the  power  of  the  legislature  to  modify 
or  abolish  the  defense  of  contributory  negligence.  The  restriction 
contained  in  the  section  is  clear  that  no  law  shall  be  enacted  which 
attempts  to  make  the  defenses  of  contributory  n^ligence  or  assump- 
tion of  risk,  when  interposed,  determinable  by  the  courts  as  matters 
of  law,  but  such  defenses  are  made  to  depend  upon  facts  when  they 
are  properly  interposable,  and,  interposed-,  they  are  required  to  be 
established  by  a  preponderance  of  the  evidence  to  the  satisfaction  of 
the  jury.  Whether  the  pjlaintiff's  negligence  contributed  to  the 
wrong,  or  whether  the  plaintiff  assumed  the  risk  and  danger  from 
which  the  wrong  arose,  must  be  determined  as  a  fact  from  the  evi- 
dence by  the  jury. 

Section  7  commands  the  legislature  to  enact  an  employers^  liability 
law,  by  the  terms  of  which  any  employer  shall  be  liable  for  the  death 
or  in ju^  of  workmen  employed  in  all  hazardous  occupations  named, 
and  any  other  industry  designated  by  the  legislature,  whenever  sucli 
death  or.  in  jury  is  caused  by  any  accident  due  to  a  condition  or  con« 


XBXT  AND  SUMMABIES  OF  DECISIONS.  83 

ditions  of  such  occupation,  except  when  such  death  or  injury  has 
been  caused  by  the  negligence  of  the  employee  killed  or  injured.  The 
only  restriction  placed  upon  the  legislative  power  in  carrying  out 
said  constitutional  mandate  found  in  the  section  of  the  ponstitution 
is  the  exception,  viz. : 

Liability  is  incurred  "  in  all  cases  in  which  such  death  or  injury  of 
such  employee  shall  not  have  been  caused  by  the  negligence  of  the 
employee  killed  or  injured." 

In  all  other  cases  the  legislative  power  is  unlimited  by  said  sec- 
tion 7. 

A  careful  examination  of  chapter  6  of  title  14  discloses  no  viola- 
tion of  such  limitation  on  the  power  of  the  legislature.  The  excep- 
tion is  carefully  preserved  in  paragraph  3154  of  the  statute.  If  the 
injury  resulted  from  an  accident  arising  out  of  and  in  the  course  of 
labor,  service,  and  employment  in  a  hazardous  occupation,  and  was 
due  to  a  condition,  or  conditions,  of  such  occupation  or  employment, 
and  was  not  caused  by  the  negligence  of  the  employee  the  Lability  to 
damages  exists.  If,  however,  the  injury  was  caused  by  negligence  to 
which  the  injured  workman  contributed,  the  liability  of  the  employer 
remains  to  an  amount  of  the  full  damages,  less  the  amount  of  damages 
attributable  to  the  employee's  negligence.  In  other  words,  the 
damages  are  to  be  apportioned  to  the  parties,  employer  and  employee, 
as  the  negligence  attributable  to  the  one  is  to  the  negligence  attribu- 
table to  the  other.  "  The  fact  [appearing]  that  the  employee  may 
have  been  guilty  of  contributory  negligence  shall  not  bar  a  recovery, 
but  the  damages  shall  be  diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  employee,"  are  the  words  of 
the  statute.  The  statute  is  in  full  harmony  with  the  constitutional 
mandate  and  with  its  restrictions. 

Questions  as  to  the  excessiveness  of  the  damages  awarded  by  the 
jury,  and  as  to  the  admission  and  rejection  of  evidence,  and  the  con- 
duct of  the  trial,  in  which  the  jurors  had  been  allowed  to  ask  questions 
of  the  witnesses  rather  freely,  were  resolved  also  in  favor  of  the 
plaintiff,  and  the  judgment  of  the  lower  court  was  affirmed. 


EMPiiOTiais'  Liability — Guards  for  Dangerous  Machinery — As- 
suMmoN  OF  Risk  by  Superintendent — Constitutionality  of  Stat- 
ute— Bowersock  v.  Smithy  Supreme  Court  of  the  United  States  {Mar, 
6^  1917)^  37  Supreme  Court  Reporter^  poge  371, — Sumner  I.  Smith, 
superintendent  of  the  Lawrence  Paper  Co.,  while  engaged  in  adjust- 
ing some  unguarded  dryer  rolls,  was  crushed  between  them  and  killed. 
His  administratrix  sued  J.  D.  Bowersock,  owner  of  the  factory,  for 
damages,  relying  upon  sections  4676  to  4783  of  the  General  Statutes 
of  Kansas  of  1909,  which  provide  for  the  guarding  of  dangerous 
machinery,  and  for  recovery  where  absence  of  such  guards  contributes 
to  death  or  injury.  In  defense  it  was  pleaded  that  it  was  not  prac- 
ticable to  guard  the  dryer,  and  that  Smith  was  guilty  of  contributory 
negligence;  also  that  he  had  assumed  the  risk  of  injury,  as  it  was  his 
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duty  as  superintendent  to  safeguard  the  machinery.  Judgment  in 
favor  of  the  plaintiflP  was  affirmed  by  the  supreme  court  of  the  State, 
Mr.  Chief  Justice  White  delivered  the  opinion,  again  affirming  this 
judgment,  and  saying  for  the  most  part: 

The  court  instructed  the  jury,  over  the  objection  of  the  defendant, 
that,  under  the  statute,  contributory  negligence  was  no  defense,  and 
that  the  fact  that  Smith  was  employed  as  superintendent  of  the  fac- 
tory, with  authority  to  safeguard  the  machinery,  would  not  bar  a 
recovery,  and  charged  with  reference  to  the  burden  of  proof,  in  ac- 
cordance with  the  provision  of  the  statute  relating  to  that  subject 
It  was  held,  following  previous  decisions,  that  the  common-law  de- 
fenses of  contributory  negligence,  fellow  servant,  and  assumption  of 
the  risk  were  not  applicable  to  suits  under  the  statute.  The  court, 
further  construing  the  statute,  held  that  it  embraced  all  employees  of 
every  class  or  rank  in  the  factories  to  which  it  applied,  and  that 
merely  because  the  deceased  was  employed  as  superintendent  did  not 
exclude  him  from  the  benefits  of  the  act  nor  relieve  the  owner  from 
responsibility  under  it.  And  it  was  held  that  a  different  result  was 
not  required  because  the  deceased  had  contracted  with  the  owner  to 
safeguard  the  machinery  under  the  circumstances  of  his  employment. 
In  so  ruling  the  court  referred  to  the  evidence,  and  pointed  out  that 
although  there  was  testimony  as  to  the  authority  of  the  deceased, 
under  his  contract,  to  safeguard  the  machinery,  at  the  same  time  the 
evidence  showed  that,  in  the  exercise  of  such  authority,  he  was  under 
the  control  of  three  superiors,  all  of  whom  had  testified  that  they  did 
not  consider  it  practicable  to  safeguard  the  dryer  rolls.  Attention 
was  also  directed  to  the  notice  which  the  defendant  posted  with  ref- 
erence to  guards  on  machinery,  as  showing  a  control  over  that  sub- 
ject by  the  owner.    95  Kan.  96,  147  Pac.  1118. 

The  case  is  here  because  of  the  asserted  denial  of  rights  guaranteed 
by  the  fourteenth  amendment. 

That  Government  may,  in  the  exercise  of  its  police  power,  provide 
for  the  protection  of  employees  engaged  in  hazardous  occupations 
by  requiring  that  dangerous  machinery  be  safeguarded,  and  by  mak- 
ing the  failure  to  do  so  an  act  of  negligence  upon  which  a  cause  of 
action  may  be  based  in  case  of  injury  resulting  therefrom,  is  un- 
doubted. And  it  is  also  not  disputable  that,  consistently  with  due 
process,  it  may  be  provided  that,  in  actions  brought  under  such 
statute,  the  doctrines  of  contributory  negligence,  assumption  of 
risk,  and  fellow  servant  shall  not  bar  a  recovery,  and  that  the  bur- 
don  of  proof  shall  be  upon  the  defendant  to  show  a  compliance  with 
the  act.    [Cases  cited.] 

While  not  directly  disputing  these  propositions,  and  conceding 
tliat  the  Kansas  statute  contains  them,  and  that  it  is  not  invalid  for 
that  reason,  nevertheless  it  is  insisted  that  the  construction  placed 
ii])on  the  statute  by  the  court  below  causes  it  to  be  repugnant  to  the 
due  process  clause  of  the  fourteenth  amendment.  This  contention  is 
ba^ed  alone  upon  the  ruling  made  by  the  court  below  that,  under  the 
statute,  the  deceased  had  a  right  to  recover  although  he  had  con- 
tracted with  the  owner  to  provide  the  safeguards  the  failure  to  fur- 
nish which  caused  his  death, — a  result  which,  it  is  urged,  makes  the 
owner  liable  and  allows  a  recovery  by  the  employee  because  of  his 
neglect  of  duty.    We  think  the  contention  is  without  merit.     It  is 
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clear  that  the  statute,  as  interpreted  by  the  court  below, — a  construc- 
tion which  is  not  challenged, — ^imposed  a  duty  as  to  safeguards  upon 
the  owner  which  was  absolute,  and  as  to  which  he  could  not  relieve 
himself  by  contract.  This  being  true,  the  contention  has  nothing  to 
rest  upon,  since,  in  the  nature  of  things,  the  want  of  power  to  avoid 
the  duty  and  liability  which  the  statute  imposed  embraced  all  forms 
of  contract,  whether  of  employment  or  otherwise,  by  which  the 
positive  commands  of  the  statute  would  be  frustrated  or  rendered  in- 
efficacious. Second  Employers'  Liability  Cases  (Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  52,  32  Sup.  Ct.,  169  [Bui. 
No.  98,  p.  470]. 

Employers'  Liabilitt — Liability  without  Fault — Constitu- 
tionality OF  Statute — Inspiration  Consolidated  Copper  Co.  v. 
Mendez^  Supreme  Court  of  Arizona  {July  2^  1917)^  166  Pacific  Re- 
porter^  page  278. — Ceferino  Mendez  brought  action  against  the  com- 
pany named  under  the  Employers'  Liability  Act  of  Arizona,  chap- 
ter 6,  title  14,  of  the  Civil  Code  of  1913.  The  employee  was  a  miner 
engaged  in  underground  work.  On  June  28, 1914,  he  opened  a  com- 
pressed air  valve  for  the  purpose  of  clearing  a  compartment  of  the 
mine  of  foul  air,  and  the  air,  escaping  from  the  valve  under  heavy 
pressure  carried  dirt  and  other  substances  into  his  eyes,  injuring 
them.  No  negligence  on  the  part  of  the  employer  was  asserted,  but 
the  declaration,  based  on  the  provision  of  law  mentioned,  alleged 
that  the  occupation  was  a  hazardous  one,  and  that  the  accident  was 
due  to  a  condition  of  such  occupation.  The  company  made  claim 
that  the  chapter  in  question  was  void  as  in  conflict  with  certain  pro- 
visions of  the  State  constitution  and  with  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States.  The  company  fur- 
ther alleged  that  the  employee's  negligence  was  the  sole  cause  of  the 
injury,  that  he  was  guilty  of  contributory  negligence  in  failing  to 
promptly  and  properly  treat  the  injuries,  that  he  assumed  the  risk  of 
this  injury  as  an  ordinary  risk  of  his  employment,  and  that  the 
remedy,  if  any,  was  under  the  succeeding  chapter  of  the  Code,  the 
Workmen's  Compensation  Law.  The  superior  court  of  Yavapai 
County  overruled  the  objections  based  on  alleged  imconstitutionality, 
and  judgment  was  rendered  for  the  employee  in  the  sum  of  $5,500, 
less  an  amount  already  paid  over.  Certain  questions  of  practice 
relating  to  the  proceedings  on  appeal  were  considered  and  deter- 
mined in  favor  of  the  employee,  after  which  the  main  question  of 
ihe  validity  of  the  law  was  taken  up.  Judge  Cunningham  was  the 
>l)()kesman  for  the  court  in  upholding  the  law  and  affirming  the 
judgment  below,  and  from  his  opinion  the  following  is  quoted  on 
this  point : 

The  appellant  contends-,  and  I  think  its  contention  is  correct,  that 
the  liability  statute  must  be  construed  as  one  creating  a  liability  for 
accidents  resulting  in  injuries  to  the  workmen  engaged  in  hazardous 
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occupations,  due  to  the  risks  and  hazards  inherent  in  such  occupa- 
tions, without  regard  to  the  negligence  of  the  employer,  as  such  negli- 
gence is  understood  in  the  common  law  of  liability ;  in  other  words, 
such  statute  creates  a  liability  for  accident  arising  from  the  risks 
and  hazards  inherent  in  the  occupation  without  regard  to  the  negli- 
gence or  fault  of  the  employer.  The  cause  was  tried  upon  that  theory, 
and  the  judgment  must  stand  or  fall  according  to  the  validity  or  in- 
validity of  the  said  statute. 

Chapter  6  of  title  14  [the  statute  under  consideration]  was  en- 
acted as  a  response  to  the  mandate  contained  in  section  7  of  article 
18  of  the  State  constitution,  reading  as  follows :  [Provision  quoted.] 

This  provision  is  clearly  one  mandatory  upon  the  legislative  branch 
of  the  State  government  as  to  all  the  requirements  set  forth  in  that 
provision  for  affirmative  action  by  the  legislature.  The  only  limita- 
tion or  restriction  thrown  about  the  legislature's  duty  in  this  respect 
is  that  in  the  enactment  of  employers'  liability  laws  or  other  laws 
of  such  nature,  no  employer  shall  be  made  liable  for  the  death  or 
injury  of  any  employee,  when  such  death  or  injury  shall  have  been 
caused  by  the  negligence  of  the  employee  killed  or  injured. 

The  statute  clearly  does  not  require  as  a  condition  of  liability  that 
the  accident  causing  the  injury  proximately  resulted  from  the  mas- 
ter's negligence,  and  it  as  clearly  does  exclude  as  a  matter  of  defense 
the  assumption  of  all  ordinary  and  extraordinary  risks  inherent  in 
the  occupation.  Such  risks  and  dangers  as  are  inherent  in  the  occu- 
pation are  declared  to  be  unavoidable  risks  and  dangers,  and  there- 
fore it  necessarily  follows  that  the  employee  in  entering  upon  his 
duties  does  not  assume  such  ordinary  inherent  risks,  although  known 
to  him.  Such  risks  as  he  may  assume  must  be  risks  and  dangers 
other  than  risks  and  dangers  inherent  in  the  occupation. 

The  decision  of  the  United  States  Supreme  Court  in  New  York 
Central  E.  Co.  v.  White,  233  U.  S.  188,  37  Sup.  Ct.  247  (Bui.  No. 
224,  p.  232),  is  then  quoted  from  at  length.  This  decision  is  made  the 
basis  for  the  decision  in  the  present  case,  as  is  shown  by  the  following 
pargraph  quoted  from  Judge  Cunningham's  opinion,  after  which 
he  disposes  of  other  matters  as  to  assumption  of  risks,  limitation  of 
amount  of  liability,  and  the  sufficiency  of  the  evidence  to  sustain 
the  verdict,  and  announces  the  affirmance  of  the  judgment  of  the 
court  below : 

Thus,  from  the  court  of  ultimate  authority  over  questions  affecting 
constitutional  guaranties  and  rights,  we  find  answers  to  all  of  the 
arguments  advanced  by  the  appellant  why  chapter  6  of  title  14  is  in 
conflict  with  the  fourteenth  amendment  of  the  Constitution  of  the 
United  States.  I  am  of  the  opinion  that  the  statute  is  free  from  the 
objections  urged  by  appellant  on  the  authority  of  such  case. 


Empix)yers'  Liabiuty — Medical  Treatment — ^Negligence  of 
Physician — Owens  v.  Atlantic  Coast  Lumber  Corporation^  Supreme 
Court  of  South  Carolina  {Oct.  29^  1917)^  94  Southeastern  Reporter^ 
page  15. — ^The  company  named  was  sued' by  Julius  Owens,  an  em- 
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ployee,  for  damages  for  the  death  of  his  wife.  His  complaint  al- 
leged that  the  company  collects  from  the  montiiily  wages  of  each  of  its 
numerous  employees  the  sum  of  $1,  to  maintain  a  staff  of  two  physi- 
cians to  render  medical  services  to  the  employees  and  their  families. 
Owens'  wife  becoming  ill,  he  called  upon  one  of  the  physicians,  Dr. 
Brown,  who  refused  to  attend  on  the  ground  that  he  was  too  busy. 
Owens  tried  to  find  Dr.  Sawyer,  the  other  physician,  but  could  not. 
Three  or  four  days  later  his  wife's  condition  became  critical  and 
being  still  unable  to  find  Dr.  Sawyer,  and  without  means  to  employ 
another  physician,  he  begged  Dr.  Brown  to  attend  her;  but  the 
physician  would  not  go  with  his  automobile  across  the  ferry,  al- 
though it  was  one  regularly  operated  by  the  county  authorities,  and 
the  wife  died.  Damages  were  sought  in  the  sum  of  $10,000,  and 
the  company  demurred  to  the  complaint  alleging  the  above  as  facts. 
The  trial  court  held  that  a  cause  of  action  was  not  stated  by  the 
complaint,  and  sustained  the  demurrer.  The  supreme  court,  how- 
ever, reversed  the  order,  thifc  placing  the  case  in  a  position  where  it 
might  be  tried  on  its  merits.  Judge  Hydrick,  in  delivering  the  opin- 
ion, said  in  part: 

If  the  deductions  made  resulted  in  direct  pecuniary  profit  to  de- 
fendant, then,  clearly,  it  would  be  responsible  for  the  negligence  or 
malpractice  of  the  physicians  employed  even  with  due  care,  on  the 
same  principle  that  a  private  hospital  conducted  for  gain,  or  the 
physician  himself,  is  made  liable. 

Nothing  appearing  to  the  contrary,  the  allegation  that  defendant 
exacted  and  received  pay  for  the  promised  services  warrants  an  in- 
feyence,  at  least  prima  facie,  that  defendant  received  pecuniary  pro- 
fit from  the  scheme.  Certainly  it  is  not  inferable  that  it  was  con- 
ducted as  a  charity,  even  in  part.  The  fund  so  raised  was  retained 
in  defendant's  treasury  and,  if  there  was  any  surplus,  it  inured  to 
the  benefit  of  def^dant.  This  put  upon  defendant  the  burden  of 
showing  that  it  derived  no  pecunianr  gain  in  the  conduct  of  the  un- 
dertaking and  administration  of  the  fund  to  escape  the  liability 
arising  from  that  situation. 

Construing  the  allegations  of  the  complaint  most  liberally  for 
plaintiff^  as  we  must  on  demurrer,  thej  bring  his  case,  at  least  prima 
facie,  within  the  situation  described,  m  which  the  decided  weight  of 
authority  and  reason  holds  the  master  liable  for  the  malpractice  or 
negligence  of  physicians  chosen  By  him,  even  with  due  care;  for, 
in  that  situation,  the  master  assumes  an  absolute  duty  and  respon- 
sibility to  the  servant.     [Cases  cited.] 


Empix)ters'  Liability — Mine  Regulations — ^^  Known  to  Gener- 
ate Explosive  Gases" — Eleganti  v.  Standard  Coal  Co.^  Supreme 
Court  of  Utah  {Oct.  15^  1917),  168  Pacific  Reporter,  page  266.— K. 
Eleganti  brought  action  against  the  company  named,  as  administra- 
tor of  the  estate  of  Giacamo  Boetto,  whose  death,  it  was  alleged, 
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was  caused  by  the  negligence  of  the  company  while  he  was  em- 
ployed in  its  mine,  in  November,  1914.  The  company  appealed  from 
a  judgment  against  it,  entered  in  the  District  Court  of  Salt  Lake 
County.  It  was  unquestioned  that  several  weeks  before  the  acci- 
dent explosive  gases  had  been  found  in  the  mine,  and  at  that  time 
proper  steps  were  taken  to  exclude  them.  A  jstatute  requires  that 
inspection  for  gases  be  made  in  all  mines  "known  to  generate  ex- 
plosive gases."  Such  inspection  was  not  made  in  the  mine  in  which 
the  injury  occurred  during  the  interval  after  the  first  discovery  of 
gas,  and  failure  in  this  respect  was  the  negligence  charged.  There 
was  a  controversy  as  to  the  meaning  intended  to  be  conveyed  by 
the  expression  quoted.  The  judge  in  the  trial  court  had  told  the 
jury  that  the  mine  was  under  the  circumstances  a  mine  known  to 
generate  explosive  gases,  and  the  company  contended  that  he  should 
have  left  this  question  to  be  determined  by  the  jury  from  the  evi- 
dence. This  as  well  as  the  other  disputed  points  were  resolved  in 
favor  of  the  plaintiff,  and  the  judgment  below  was  affirmed.  From 
the  opinion  delivered  by  Judge  Frick  the  following  is  quoted : 

Counsel's  theory  seems  to  be  that  unless  the  mine  in  question  devel- 
oped a  certain  quantity  of  explosive  gases,  that  is,  a  quantity  which 
would  in  the  opinion  of  experts  make  a  mine  dangerous  or  unsafe, 
it  would  not  constitute  a  mine  known  to  generate  explosive  gases 
within  the  purview  of  our  statute.  In  our  judgment  that  contention 
is  clearly  untenable.  The  language  of  the  statute  is  positive  and 
direct.  There  is  no  qualification  such  as  counsel  seem  to  assume. 
The  language  of  the  statute  is,  "  In  all  mines  known  to  generate  ex- 
plosive gases"  the  examination  and  inspection  directed  by  the 
statute  must  be  made.  A  moment's  reflection  will  make  clear  that 
the  statute  was  intended  to  and  does  apply  to  all  mines  where  ex- 
plosive gases  are  known  to  exist,  regarcuess  of  the  quantity  thereof. 
The  legislature  thus  withdrew  the  question  respecting  the  quantity  of 
gases,  or  whether  the  quantity  was  safe  or  otherwise,  from  the  judg- 
ment of  all  classes,  whether  experts  or  nonexperts,  and  imposed  the 
duty  of  examination  and  inspection  in  all  mines  where  explosive 
gases  in  any  quantity  are  known  to  exist. 


Employers'  Liability — Negligence — Contributory  Negligence — 
Infection  from  Decayed  Chicken  in  Cannery — Potter  v.  Rich- 
ardsan  db  Rohbins  Co,^  Sxtpenor  Court  of  Delaware  {Jan,  26^ 
1915)^  99  Atlantic  Reporter^  page  640, — Annie  Potter,  an  em- 
ployee of  the  company  named,  suffered  from  blood  poisoning 
and  claimed  that  it  was  the  result  of  the  actionable  negligence 
of  the  employer  in  furnishing  putrid  carcasses  of  chickens  to 
be  prepared  by  her  for  canning.  She  had  a  scratch  or  cut  on  a 
finger,  through  which  it  appeared  the  poison  entered  her  system. 
It  was  alleged  that  the  chickens  had  been  in  cold  storage,  and 
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that  the  company  knew  or  should  have  known  their  unsafe  con- 
dition and  warned  the  plaintiff,  who  did  not  know  of  the  danger. 
The  company  demurred  on  the  ground  that  a  cause  of  action  was  not 
stated  in  the  declaration,  and  the  demurrer  was  sustained,  in  effect 
overthrowing  the  present  suit.  Judge  Pennewill  delivered  the  opin- 
ion, and  stated  that  two  questions  of  law  were  presented  by  the  case: 
First,  did  the  defendant  exercise  due  care  in  furnishing  to  the  plain- 
tiff carcasses  of  chickens  to  be  cut  up  and  prepared?  and,  second, 
was  the  plaintiff  guilty  of  negligence  which  proximately  contributed 
to  her  injury  ?    The  opinion  was  in  part  as  follows : 

The  first  count  is  based  upon  the  proposition  that  since  the  plain- 
tiff was  employed  by  the  defendant  to  clean  and  prepare  the  car- 
casses to  be  cooked  or  potted  by  the  defendant,  it  owed  her  the  duty 
of  furnishing  and  providing  her  with  reasonably  safe  and  sound  car- 
casses of  chickens  to  be  cleaned  and  prepared.  And  since  these 
chickens  were  to  be  prepared  and  to  be  put  on  the  market  for  food 
for  the  public,  the  plaintiff  had  the  right  to  rely  upon  the  defendant 
to  'furnish  her  with  only  such  carcasses  as  might  be  deemed  fit  for 
human  food. 

We  think  the  plaintiff  is  here  confusing  the  defendant's  duty  to  an 
employee  with  the  duty  it  owes  its  customers,  the  buyers  of  its 
ffoods,  who  can  have  no  knowledge  of  the  condition  of  the  chickens 
before  they  are  cooked  and  canned.  The  defendant's  dutv  to  the 
plaintiff  can  not  be  measured  by  the  fitness  of  the  chickens  for  food. 
The  carcasses  were  given  to  her  only  for  the  purpose  of  being  pre- 
pared for  cooking  and  canning. 

The  care  the  defendant  should  have  exercised  in  procuring  and 
furnishing  the  carcasses  for  the  plaintiff  was  reasonable  and  ordinary 
care,  that  is,  such  care  as  a  reasonably  prudent  and  careful  person 
would  have  exercised  in  a  like  case,  or  under  like  circumstances. 
Such  being  the  duty  imposed  upon  the  defendant,  it  can  not  be  held 
liable  unless  there  was  a  failure  to  exercise  such  care. 

We  are  clearly  of  the  opinion  that  the  plaintiff's  means  and  oppor- 
tunities of  discovering  the  danger  complained  of  were  even  greater 
than  those  of  the  defendant.  It  is  inconceivable  that  she  did  not 
observe  and  know  the  condition  of  the  carcasses  she  handled.  Indeed, 
she  must  have  known  else  she  ^yould  not  have  made  the  averments  she 
has  made  in  her  declaration. 

The  plaintiff  was  employed  to  cut  up  and  prepare  chickens  to  be 
cooked  and  canned  or  potted.  She  was  not  employed  to  cut  up  and 
prepare  putrid,  rotten  and  decayed  chickens.  If  she  found  a  carcass 
in  such  condition  it  was  her  duty  to  report  the  fact  to  her  emploj^er, 
the  defendant.  Instead  of  doing  that  she  went  on  and  cut  up  the 
carcass  and  her  injury  resulted  therefrom.  She  was,  in  the  opinion 
of  the  court,  guilty  of  contributory  negligence. 

After  carefully  considering  this  case,  the  court  are  of  the  opinion 
that  there  is  no  substantial  ground  on  which  the  jury  would  be  justi- 
fied in  finding  negligence  on  the  part  of  the  defendant;  and  also,  that 
negligence  on  the  part  of  the  plaintiff  approximately  contributing  to 
her  injury,  appears  from  her  declaration. 
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EMPLorERs'  LiABiuxr — ^Poisonous  Fumes — Duty  of  'Eupvoter  to 
Eliminate — Frits  v.  Elk  Tanning  Co.j  Supreme  Court  of  Pennsyl- 
vania (May  IJi^  1917)^  101  Atlantic  Reporter^  page  968, — Norman  A. 
Fritz  was  employed  from  October,  1911,  to  February,  1913,  in  the 
bleaching  room  of  the  tannery  carried  on  by  the  company  named.  In 
this  room  were  several  vats  containing  fluids  used  in  bleaching,  one 
being  a  warm  solution  of  sulphuric  acid.  His  duties  required  him 
to  be  near  the  vats  a  large  part  of  the  time,  and  4it  certain  times, 
when  the  acid  was  put  in  or  renewed,  or  the  hides  dipped  in  it,  steam 
or  fog  arose  and  enveloped  the  employee.  He  developed  symptoms 
of  illness  six  weeks  before  he  quit  work,  but  was  assured  by  the 
superintendent  that  there  were  no  injurious  fumes.  As  to  the  dis- 
ability which  the  employee  suffered  from  some  cause,  the  court, 
speaking  through  Judge  Walling,  says : 

When  plaintiff  began  this  work,  he  was  robust,  26  years  of  age,  and 
weighed  195  pounds ;  when  he  quit  he  was  a  physical  wreck,  and  for 
16  months  thereafter  walked  upon  crutches,  and  much  of  that  time 
was  confined  to  the  house,  and  has  not  since  been  able  to  do  any  work. 
At  the  time  of  the  trial  in  1916  he  could  walk  with  the  assistance  of 
a  cane,  and  weighed  140  pounds,  and  seemed  to  be  permanently 
disabled. 

The  testimony  of  physicians  for  the  plaintiff  is  reviewed,  their 
opinions  being  very  strongly  to  the  effect  that  sulphuric  acid  poison- 
ing could  and  did  result  from  the  constant  inhaling  of  the  fumes. 
Expert  testimony  equally  positive  is  also  summarized  in  favor  of 
the  contention  of  the  company  that  such  poisoning  was  not  the  cause 
of  the  illness.  The  court  then  expressed  its  view  that  the  judgment 
should  stand,  the  concluding  portion  of  the  opinion  for  the  most  part 
being  as  follows : 

Where  seemingly  credible  evidence  tends  directly  to  establish  the 
facts  upon  which  defendant's  liability  depends,  a  verdict  based 
thereon  is  not  the  result  of  guesswork,  although  such  evidence  is 
strongly  contradicted  bv  that  submitted  for  the  defense.  And 
where,  as  here,  a  plaintitf 's  case  is  supported  by  positive  and  circum- 
stantial evidence,  and  also  by  expert  opinion,"  it  must  be  submitted 
to  the  jury,  notwithstanding  the  strength  of  the  opposing  proofs. 
In  such  case  the  remedy,  if  the  verdict  be  against  the  weignt  of  the 
evidence,  is  a  new  trial,  which  was  not  here  sought.  The  fact  that  no 
case  like  this  has  come  witliin  the  knowledge  or  information  of  any 
witness  called,  while  strongly  persuasive,  is  not  conclusive  against 
the  plaintiff. 

As  the  case  was  submitted,  the  verdict  implies  a  finding  by  the 
jury,  not  only  that  the  fumes  were  poisonous,  but  that  such  fact  was 
or  should  have  been  known  by  the  defendant,  which  was  the  com- 
mon-law rule;  but  under  section  11  of  the  act  of  May  2,  1905  (P.  Li. 
352),  it  was  defendant's  duty  to  know  the  character  of  the  fumes  and 
gases  arising  in  its  bleachroom,  and,  if  poisonous,  to  provide  for  their 
elimination  by  exhaust  fans  or  other  sufficient  devices.    As  no  attempt 
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was  made  to  comply  \vith  the  statute,  and  no  claim  that  it  could  not 
have  been  done,  if  the  fumes  were  poisonous,  and  plaintiff  was  in- 
jured thereby,  without  negligence  on  his  part,  he  was  entitled  to  re- 
cover as  the  provisions  of  the  statute  are  mandatory.  [Cases  cited.] 
The  fact  that  the  plaintiff,  under  the  assurance  of  the  superinten- 
dent, continued  at  his  work,  did  not  as  matter  of  law  charge  him 
with  contributory  negligence. 


Employers'  Liabklity — Proximate  Cause  of  Death — Pneumonia 
Resulting  from  Burns  and  Recumbent  Position — Sterling  An- 
thracite Co.  V.  Strope^  Supreme  Court  of  Arkansas  (Oct.  S,  1917)^ 
197  Southivestem  Reporter^  page  858. — Fred  Strope  was  injured  by 
an  explosion  of  gas  in  the  mine  of  the  company  named  on  February 
18,  1916,  and  died  11  days  later.  On  the  trial  of  the  suit  of  his 
administratrix  against  the  company  for  damages,  there  was  evidence 
on  her  behalf  that  the  fire  boss,  after  his  required  inspection  on  the 
morning  of  the  day  of  the  injury,  had  reported  the  working  place  of 
8trope  to  be  unsafe,  but  had  marked  "  O.  K."  on  the  board  used  for 
that  purpose;  but  for  the  defense  evidence  was  introduced  that  a 
mark  was  made  to  indicate  that  the  place  was  found  to  be  dangerous. 
When  the  employee  reached  the  working  place  and  lighted  his 
miner's  lamp  the  explosion  occurred.  The  court  stated  that  since 
there  was  substantial  evidence  of  negligence,  it  could  not  disturb  the 
jury's  verdict,  which  had  been  in  favor  of  the  plaintiff. 

Another  question  was  whether  the  injury  could  be  considered  as 
the  proximate  cause  of  death,  which  resulted  directly  from  pneu- 
monia. The  bums  received  were  about  the  chest,  shoulders,  face, 
and  arms.  The  attending  physician  testified  that  in  his  opinion  the 
pneumonia  resulted  from  the  burns  and  the  recumbent  position 
necessitated  by  the  injuries.  It  was  held  that  there  was  justifica- 
tion also  for  the  jury's  finding  on  this  point.  Specific  instructions 
to  the  jury  relating  to  both  matters,  which  were  objected  to,  were 
held  to  have  been  proper,  and  the  judgment  for  the  plaintiff  was 
affirmed. 


Employers'  Liability — Railroad  Companies — Federal  Statute — 
Interstate  Commerce — Freight  Conductor  on  Return  Trip  After 
Moving  Interstate  Shipment — Illinois  Central  Railroad  Co.  v. 
Peery^  Supreme  Court  of  the  United  States  {Dec.  18^  1916),  S7 
Supreme  Court  Reporter^  page  122. — ^Robert  H.  Peery  was  injured 
in  a  rear-end  collision  while  in  the  performance  of  his  duties  as  a 
freight  conductor,  and  sued  the  company  named,  his  employer,  action 
being  brought  under  the  Federal  law,  employment  in  interstate  com- 
merce being  alleged.    Judgment  in  his  favor  in  the  Supreme  Court 
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of  Minnesota  was  reversed  on  this  appeal,  the  Federal  law  being 
held  inapplicable.  Peery's  run  was  from  Paducah  south  to  Fulton, 
both  points  being  in  the  State  of  Kentucky.  The  train  out  gener- 
ally, and  on  the  day  in  question,  had  interstate  goods  on  board,  but 
the  return  trip  carried  none,  and  it  was  on  the  return  that  the  injury 
complained  of  was  received.  The  court  held  that  the  two  trips 
were  separate  movements,  "in  opposite  directions,  with  different 
trains."  Conceding  that  the  greater  probability  of  getting  traffic 
going  south  was  the  chief  reason  for  establishing  the  run,  it  was 
held  that  this  could  not  dominate  the  return  to  the  extent  of  fixing 
its  character  as  interstate  when  there  was  no  traffic  of  that  nature 
being  carried. 


Employers'  Liability — Eailroad  Companies — Federal  Statute — 
Interstate  Commerce — Gateman — Southern  Pacific  Co,  v.  Indus- 
trial  Accident  Commission  of  California^  Supreme  Court  of  Calif  or- 
ni<i  {Dec.  H^  1916)^  161  Pacific  Reporter^  pciQe  1139. — An  award  of 
compensation  was  made  by  the  California  Industrial  Accident  Com- 
mission to  Jessie  L.  Rolfe  on  account  of  the  death  of  her  husband, 
Thomas  C.  Rolfe,  in  the  employ  of  the  railroad  company  named.  The 
company  petitioned  for  review  on  the  ground  that  the  employee  was 
engaged  in  interstate  commerce,  and  that  the  remedy  of  his  widow 
was  provided  by  the  Federal  Employers'  Liability  Act.  Rolfe  was  a 
crossing  gateman  at  a  point  where  both  interstate  and  intrastate  trains 
passed  over  che  track.  As  an  intrastate  train  was  about  to  pass  and 
he  had  closed  one  of  the  gates,  he  discovered  that  a  horse  and  \^agon 
had  approached  so  near  to  the  track  that  he  could  not  close  the  other 
gate  without  striking  the  horse  or  the  wagon,  and  he  started  to  cross 
the  track  to  back  the  horse  away,  was  struck  by  the  train,  and  killed. 
Tin  decision  was  that  this  was  sufficiently  related  to  interstate  com- 
merce so  that  the  Federal  act  applied,  and  the  compensation  award 
was  annulled.  Judge  Angellotti,  in  rendering  the  opinion,  called 
attention  to  decisions  to  the  effect  that  a  track  used  indiscriminately 
for  both  kinds  of  traffic  is  an  instrumentality  of  interstate  commerce, 
and  that  those  engaged  in  keeping  it  in  repair  or  in  suitable  condi- 
tion for  use  are  engaged  in  such  commerce,  and  so  also  as  to  persons 
removing  obstructions  from  the  track. 


Employers'  Liability — Railroad  Companies — Federal  Staittte — 
Interstate  Commerce — Jacking  it?  Wrecked  Car — Southern  Rail- 
way  Co,  V.  PucJcett^  Supreme  Court  of  the  United  States  {June  lly 
1917)^37  Supreme  Court  Reporter^  page  703. — ^H.  E.  Puckett,  an  em- 
ployee of  the  company  named,  was  injured  in  August,  1911,  and 
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brought  action  under  the  Federal  Employers'  Liability  Act  against 
the  company.  At  the  time  of  injury  he  was  engaged  in  carrying 
blocks  to  jack  up  a  wrecked  car,  the  purpose  being  to  release  another 
employee  who  was  pinned  down  by  the  car,  and  to  assist  in  clearing 
away  the  wreck.  He  stumbled  over  some  large  clinkers  beside  the 
track,  and  struck  his  foot  against  some  old  ties  overgrown  with 
grass,  fell,  and  was  seriously  injured.  The  court  held,  the  Chief  Jus- 
tice dissenting,  that  he  was  employed  in  interstate  commerce,  and 
affinned  the  judgment  of  the  Court  of  Appeals  of  Georgia  in  his 
favor,  Mr.  Justice  Pitney  saying: 

The  court  held  that  although  plaintiff's  primary  object  may  have 
been  to  rescue  his  fellow  employee,  his  act  nevertheless  was  the  first 
step  in  clearing  the  obstruction  from  the  tracks,  to  the  end  that  the 
remaining  cars  for  train  No.  75  might  be  hauled  over  them ;  that  his 
work  facilitated  interstate  transportation  on  the  railroad,  and  that 
consequently  he  was  engaged  in  interstate  commerce  when  injured. 

We  concur  in  this  view.  From  the  facts  found,  it  is  plain  that  the 
object  of  clearing  the  tracks  entered  inseparably  into  the  purpose  of 
jacking  up  the  car,  and  gave  to  the  operation  the  character  of  inter- 
state commerce. 


E31PLOYERS'  Liability — Eailroad  Companies — Federal  Statute — 
Interstate  Commerce — ^Lineman — Southern  Paciiic  Co.  v.  Indus- 
trial Accident  Commission  of  California.^  Supreme  Court  of  Cali- 
fornia {Dec.  H^  1916)^  161  Pacific  Reporter^  page  111^3. — In  this  case 
a^, award  of  compensation  had  been  made  by  the  industrial  accident 
commission  to  Jessie  Covell  for  the  death  of  her  husband,  Victor 
Covell.  At  the  time  of  the  fatal  accident  he  was  at  work  for  the 
company  as  a  lineman,  and  engaged  in  removing  a  telephone  wire 
which  had  fallen  upon  a  trolley  wire,  the  removal  of  which  was  neces- 
sary before  trains  could  be  operated  on  an  electric  railway  consti- 
tuting a  part  of  the  passenger  system,  both  interstate  and  intrastate. 
It  was  decided  that  the  principles  controlling  in  this  case  were  the 
same  as  those  applied  in  the  case  of  the  same  title  relating  to  a  gate- 
man  (161  Pac.  1139;  see  p.  92),  and  the  award  was  annulled,  it  being 
held  that  the  matter  was  governed  by  the  Federal  Employers'  Lia- 
bility Law,  and  that  the  commission  had  been  without  jurisdiction 
to  make  an  award.  The  following  is  quoted  from  the  brief  opinion 
delivered  for  the  court  by  Judge  Angellotti : 

It  was  necessary  that  this  telephone  wire  be  removed  in  order  that 
cars  might  be  operated,  as  it  was  impossible  to  operate  cars  over  the 
line  until  such  wire  had  been  removed.  Deceased  being  thus  en- 
gaged directly  in  removing  an  obstruction  to  the  use  of  an  instru- 
mentality in  actual  use  for  purposes  of  interstate  commerce  was  en- 
gaged in  interstate  commerce  at  the  time  of  the  accident. 
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Employers'  Liability — ^Railroad  Companies — ^Federal  Statxtte — 
Interstate  Commerce — Eefairing  Locomotivb — Minneapolis  <£•  St, 
Louis  Railroad  Co.  v.  Winters^  Suprerne  Court  of  the  United  States 
(Jan.  8y  1917)^  37  Supreme  Court  Repoi^ter^  page  170. — George  H. 
Winters,  a  machinist's  helper,  was  injured  while  working  in  a  round- 
house repairing  an  engine.  Judgment  in  his  suit  against  the  com- 
pany was  in  his  favor,  and  the  company  appealed.  The  record  in  the 
case  did  not  make  it  clear  whether  the  verdict  was  rendered  in  ac- 
cordance with  a  view  that  the  case  was  within  the  scope  of  the  Fed- 
eral act  or  the  State  law.  In  order  to  give  the  Supreme  Court  juris- 
diction on  appeal  to  consider^uestions  raised  by  the  company  it  was 
necessary  to  find  that  the  facts,  which  had  been  agreed  upon  in  the 
trial  court,  showed  an  employment  in  interstate  commerce  and  a 
consequent  applicability  of  the  Federal  act.  The  court  held  that  this 
was  not  shown,  Mr.  Justice  Holmes  saying  in  the  opinion  delivered 
by  him : 

The  agreed  statement  is  embraced  in  a  few  words.  The  plaintiff 
was  making  repairs  upon  an  engine.  The  engine  "  had  been  used  in 
the  hauling  of  freight  trains  over  the  defendant's  line.  .  .  .  which 
freight  trains  hauled  both  intrastate  and  interstate  commerce,  and  it 
was  so  used  after  the  plaintiff's  injury."  The  last  time  before  the 
injury  on  which  the  engine  was  used  was  on  October  18,  when  it 
pulled  a  freight  train  into  Marshalltown,  and  it  was  used  again  on 
October  21,  after  the  accident,  to  pull  a  freight  train  out  from  the 
same  place.  That  is  all  that  we  have,  and  is  not  sufficient  to  bring 
the  case  under  the  act.  This  is  not  like  tlie  matter  of  repairs  upon 
a  road  permanently  devoted  to  commerce  among  the  States.  An  en- 
gine, as  such,  is  not  permanently  devoted  to  any  kind  of  traffic,- aihd 
it  does  not  appear  that  this  engine  was  destined  especially  to  any- 
thing more  definite  than  such  business  as  it  might  be  needed  for.  It 
was  not  interrupted  in  an  interstate  haul  to  be  repaired  and  go  on. 
It  simply  had  finished  some  interstate  business  and  had  not  yet  be- 
gun upon  any  other.  Its  next  work,  so  far  as  appears,  might  be  in- 
terstate or  confined  to  Iowa,  as  it  should  happen. .  At  the  moment  it 
was  not  engaged  in  either.  Its  character  as  an  instrument  of  com- 
merce depended  on  its  employment  at  the  time,  not  upon  remote 
probabilities  or  upon  accidental  later  events. 


Employers'  Liability — Railroad  Companies — Federal  Statute — 
Interstate  Commerce — Shifting  Car  to  be  Loaded  with  Inter- 
state Shipment — Safety  Appliances — Uncoupling  for  Flying 
Switch — Christy  v.  Wabash  R.  Go,^  Kansas  City  Court  of  Appeals^ 
Missouri  {Jan.  29^  1917)^  191  Southwestern  Reporter^  page  2^. — 
Laura  Christy  brought  action  for  the  death  of  her  husband,  occur- 
ring while  in  the  employ  of  the  railroad  company  named.  In  the  cir- 
cuit court  of  Randolph  County  a  jury  rendered  a  verdict  in  her  favor, 
and  judgment  was  entered  thereon.    It  was  evident  from  this  verdict 
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that  the  jury  found  the  facts  alleged  on  the  part  of  the  plaintiff  to 
be  true,  and  the  court  in  this  decision  held  that  they  were  sufficient 
to  support  the  conclusion  that  the  car  which  was  being  switched  was 
to  be  taken  the  next  morning  to  a  point  a  few  miles  away,  there  to  be 
loaded  with  eggs  and  sent  to  Chicago,  an  interstate  movement.  The 
court  held  that  this  situation  made  the  employment  interstate  service, 
Judge  Ellison,  who  delivered  the  opinion,  saying  as  to  it : 

No  sound  reason  can  be  suggested  why  that  was  not  interstate  serv- 
ice. We  think  it  was  such  service  in  a  special  and  immediate  sense. 
For  the  use  to  which  the  car  was  to  be  put  was  the  already  ascer- 
tained service  of  a  specific  shipment  into  another  State ;  and  that  ship- 
ment was  to  be  made  on  the  day  the  car  was  being  switched  out  of  the 
yards  for  that  use. 

The  fatal  injury  to  the  deceased  occurred  in  the  making  of  a  flying 
switch  of  the  car.  The  car  was  placed  behind  the  engine,  and  after 
they  were  in  motion  the  engine  was  uncoupled  and  its  speed  increased, 
so  that  they  became  separated  a  sufficient  distance  for  the  switch  to 
be  thrown  after  the  engine  passed,  turning  the  car  upon  the  siding. 
The  engine  and  car  were  both  equipped  with  automatic  couplers,  as 
required  by  law,  but  it  was  held  that  the  safety-appliance  act  was 
violated  by  this  method  of  switching,  which  required  the  employee  to 
asume  a  position  between  the  engine  and  the  car,  a  thing  which  the 
law  was  designed  to  prevent.  In  this  instance,  as  a  matter  of  f act^ 
the  employee  fell  off,  probably  in  the  act  of  pulling  the  coupling  pin, 
and  was  run  over  and  killed.  All  questions  were  decided  in  favor  of 
the  plaintiff,  and  the  judgment  was  affirmed.  As  to  the  violation  of 
the  safety-appliance  provisions  Judge  Ellison  said : 

There  was  abundajit  evidenfce  to  sliow  that  a  "  flying  switch  "  made 
by  the  employee  standing  on  the  footboard  in  front  of  the  moving 
engine  could  not  be  accomplished  wnthout  standing  between  the  en- 
gine and  car,  or  without  hanging  to  the  end  of  the  car  by  placing 
one  foot  in  a  stirrup  and  reaching  some  part  of  the  body  around  be- 
tween the  two.  We  think  in  these  circumstances  a  case  was  made  for 
plaintiff.  For,  notwithstanding  an  interstate  carrier  complies  with 
the  Safety  Appliance  Act,  yet  if  it  operates  the  cars  so  that  the  appli- 
ances can  not  be  used  without  doing  the  thing  the  act  seeks  to  avoid, 
i.  e.,  ffoing  between  the  cars,  it  violates  the  statute  as  fully  as  if  it 
had  :^iled  to  install  the  appliances. 


Emfix>yers'  LiABiLirr — Eailroad  Companies — Fsderal  Statute — 
Interstate  Commerce — Shifting  Cars  with  CoAt  for  Engines — 
Lehigh  Valley  B.  Co.  v.  Barlow^  Suprevie  Court  of  the  United  States 
{May  21^  1917)  ^  37  Supreme  Court  Reporter ^  page  615. — James  H. 
Bai'low  was  awarded  damages  for  personal  injuries  in  his  suit  against 
the  company  named,  the  action  having  been  brought  under  the 
Federal  Employers'  Liability  Act.    The  judgment  in  his  favor  was 
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affinned  by  the  various  courts  of  New  York  State,  the  decision  by 
the  court  of  appeals  being  reported  in  214  N.  Y.  116,  107  N.  E.  814, 
and  summarized  in  Bui.  No.  189,  p.  110.  The  only  question  carried 
to  the  United  States  Supreme  Court  was  as  to  the  employment  of 
Barlow  in  interstate  commerce  at  the  time  of  the  injury.  The  facts 
are  stated,  and  the  decision  of  the  court  that  he  was  not  occupied  with 
interstate  commerce  at  the  time  of  injury,  but  that  the  judgment  must 
be  reversed,  is  set  forth  in  the  brief  opinion  delivered  by  Mr.  Justice 
McReynolds : 

The  accident  occurred  July  27,  1912,  when,  as  member  of  a  switch- 
ing crew,  he  was  assisting  m  placing  three  cars  containing  supply 
coal  for  plaintiff  in  error  on  an  unloading  trestle  within  its  yards  at 
Cortland,  New  York.  These  cars  belonged  to  it,  and  with  their  con- 
tents had  passed  over  its  line  from  Sayre,  Pennsylvania.  After  be- 
ing received  in  the  Cortland  yards — one  July  3  and  two  July  10 — 
they  remained  there  upon  sidings  and  switches  until  removed  to  the 
trestle  on  the  27th. 

We  think  their  interstate  movement  terminated  before  the  cars  left 
the  sidings,  and  that  while  removing  them  the  switching  crew  was 
not  employed  in  interstate  commerce.  The  essential  facts  in  Chicago, 
B.  &  Q.  R.  Co.  V.  Harrington,  241  U.  S.  177,  36.  Sup.  Ct.  517  [BuL 
No.  224,  p.  105],  did  not  materially  differ  from  those  now  presented. 
There  we  sustained  a  recovery  by  an  employee,  holding  he  was  not 
engaged  in  interstate  commerce ;  and  that  decision  is  in  conflict  with 
the  conclusion  of  the  court  of  appeals. 


Employers'  LiAniLiTY — Railroad  Companies — Federal,  Statcti 
Interstate  Commerce — Station  Agent  Securing  Mail  Bags  froic 
Interstate  Train — Lynch  v.  Boston  &  Maine  Railroad^  Supreme 
judicial  Court  of  Massachusetts  {May  ^5,  1917)  ^  116  Northeastern 
Reporter^  page  Jfil, — Julia  Lynch  brought  action  under  the  Massa- 
chusetts Employers'  Liability  Act  for  the  death  of  her  husband, 
Jeremiah  Lynch,  in  the  employ  of  the  railroad  company  named. 
Lynch  was  employed  at  the  station  at  Ncwburyport  during  the  night, 
and  it  was  a  part  of  his  duty,  after  lowering  the  gates  across  & 
street  near  the  station,  to  cross  the  tracks  in  front  of  the  train  and 
get  the  mail  bags  for  that  station.*  The  engineer  saw  Lynch  start 
to  run  across  ahead  of  the  engine  and  pass  out  of  sight  in  front  of 
it ;  his  body  was  later  found  where  it  had  been  dragged  by  the  engine 
before  the  train  stopped  for  the  station.  The  train  was  an  express 
running  from  Portland  to  Boston,  stopping  only  at  Biddeford,  Me., 
and  Portsmouth,  N.  H.,  before  reaching  Newburyport.  The  judg- 
ment was  for  the  company,  on  the  ground  that  the  widow's  right  of 
action,  if  any,  was  under  the  Federal  Liability  Act,  since  the  injury 
occurred  during  employment  in  interstate  commerce.    This  was  also 
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the  view  of  the  supreme  judicial  court.  Judge  Crosby  in  the  opinion 
saying : 

This  train  was  a  passenger  train  and  carried  mail  arid  baggage 
which  it  was  the  duty  of  Lynch  to  take  from  the  train  and  place  m 
the  baggage  room  at  the  station.  It  is  plain  that  the  train  not  only 
was  an  interstate  train  but  was  engaged  in  the  transportation  of 
interstate  passengers  and  property — and  so  was  engaged  in  the  busi- 
ness of  interstate  commerce.  It  can  not  be  doubted  that  the  trans- 
portation of  mail  stands  upon  the  same  footing  as  the  transportation 
of  freight,  baggage,  or  other  commodities.  It  is  common  knowledge 
that  railroad  companies  carry  mail  under  contracts  entered  into 
with  the  Federal  Government  authorized  by  statute  and  that  such 
transportation  is  paid  for  in  accordance  with  the  terms  of  such  con- 
tracts. The  fact  that  the  carriage  is  for  the  Federal  Government 
does  not  stand  different  than  if  the  service  is  rendered  to  an  indi- 
vidual ;  it  is  a  part  of  the  regular  business  of  railroads  from  which 
they  derive  a  substantial  revenue. 


Employers'  Liabilfty — Railroad  Companies — Federal  Statute — 
Limitation — Amendment  op  Action  Begun  at  Common  Law — • 
Hogarty  v.  Philadelphia  (&  Reading  Ry.  Co,^  Supreme  Court  of  Pcnn,^ 
Bylvania  {Oct,  P,  1917) ^  99  Atlantic  Reporter^  page  7^1. — ^William  J. 
Hogarty  lost  his  right  arm  on  February  1, 1910,  while  in  the  employ 
of  the  company  named,  as  conductor  of  a  shifting  crew.  He  was 
thrown  under  a  car  by  striking  a  telegraph  pole  when  he  leaned 
beyond  the  side  of  a  car  to  uncouple  it,  and  alleged  that  the  pole  was 
negligently  placed  too  near  the  track.  His  original  declaration  was 
at  common  law,  stating  no  facts  indicating  that  the  employment 
was  in  interstate  commerce.  The  company  defended  on  the  ground 
that  he  had  accepted  benefits  from  its  relief  society.  It  had  ad- 
mitted, however,  that  the  employment  at  the  time  of  the  injury  was 
in  interstate  commerce,  and  he  called  attention  to  the  fact  that  the 
Federal  Employers'  Liability  Act  does  not  permit  the  defense  of 
release  by  payment  from  relief  funds.  The  company  replied  that  the 
Federal  statute  had  no  application,  since  he  had  sued  at  common 
law.  The  rejoinder  of  the  plaintiff  claimed  the  right  to  amend  by 
pleading  the  statute,  which  the  trial  court  denied.  On  appeal  the 
supreme  court  reversed  the  trial  court's  judgment  for  the  company 
and  ordered  a  new  trial.  This  decision  was  reported  in  245  Pa.  443, 
91  Atl.  854,  and  noted  in  Bulletin  No.  169,  p.  84,  On  the  second  trial 
judgment  was  for  the  employee,  and  the  supreme  court  in  the  present 
decision  reversed  its  previous  decision  as  well  as  the  judgment,  say- 
ing that  in  the  meantime  the  United  States  Supreme  Court  had 
settled  the  question  in  Seaboard  Air  Line  Co.  v.  Renn,  241  U.  S. 
290,  36  Sup.  Ct.  567,  which  was  to  the  effect  that  if  the  amendment 
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introduced  a  new  and  different  cause  of  action,  the  statute  of  limita- 
tions must  be  considered;  so  that,  since  more  than  the  statutcMy 
period  of  two  years  had  elapsed  between  the  injury  and  the  attempt 
to  make  the  amendment,  such  amendment  would  not  be  allowed. 
Judge  Moschzisker,  who  delivered  the  previous  opinion,  dissented 
from  the  present  view.  The  majority  opinion  was  delivered  by  Judge 
Brown,  who,  referring  to  the  admission  by  the  company  that  the 
employment  was  in  interstate  commerce,  said: 

At  the  time  the  admission  was  made,  and  for  nearly  three  years 
before,  all  liability  of  the  defendant  under  the  act  of  Congress  had 
ceased;  for  none  could  have  been  enforced  against  it  except  by  an  ac- 
tion brought  within  two  years  from  the  time  the  injuries  were  sus- 
tained. The  admission  was  not  that  the  plaintiff  had  a  cause  of 
action  under  the  act  of  Congress,  but  merely  that  at  the  time  of  the 
accident,  and  for  two  years  thereafter,  the  defendant  might  have  been 
liable  under  the  act,  which,  however,  was  no  longer  available  to  the 
plaintiff. 


Employers'  Liability — Bailroad  Companies — ^Federal,  Statute — 
Rights  of  Parent  of  Minor — New  York  Central  di  Hudson  River 
li,  Co.  V.  TonseUitOy  Supreme  Court  of  the  United  States  {June  4, 
1917),  S7  Supreme  Court  Reporter^  page  620.— The  Court  of  Errors 
and  Appeals  of  New  Jersey  affirmed  judgment  for  damages  awarded  in 
a  suit  brought  by  Michael  Tonsellito,  an  injured  minor  employee  of  the 
company  named,  for  personal  injuries;  and  in  a  separate  suit  by  his 
father,  James  Tonsellito^  for  loss  of  his  son's  services  and  for 
medical  expenses  incurred.  These  cases  were  reported  in  94  Atl.  904, 
and  noted  in  Bulletin  No.  189,  p.  98.  The  Supreme  Court  affirmed 
the  judgment  in  the  former  case,  but  reversed  it  in  the  latter  for 
reasons  made  plain  in  matter  quoted  from  the  opinion  of  Mr.  Justice 
McReynolds  as  follows: 

The  court  of  errors  and  appeals  rule,  and  it  is  now  maintained, 
that  the  right  of  action  asserted  by  the  father  existed  at  common  law 
and  was  not  taken  away  by  the  Federal  Employers'  Liability  Act, 
But  the  contrary  view,  we  think,  is  clearly  settled  by  our  recent 
opinions  in  New  York  C.  etc.  R.  Co.  v.  Winfield,  37  Sup.  Ct.  546  [see 
p^  260],  and  Erie  R.  Co.  v.  Winfield,  37  Sup.  Ct.  556  [see  p.  265]. 
There  we  held  the  act  "  is  comprehensi vo  and  also  exclusive "  in  re- 
spect of  a  railroad's  liability  for  injuries  suffered  by  its  employees 
while  engaging  in  interstate  commerce.  '^It  establishes  a  rule  or 
regulation  which  is  intended  to  operate  uniformly  in  all  the  States  as 
respects  interetate  commerce,  and  in  that  field  it  is  both  paramount 
and  exclusive."  Congress  having  declared  when,  how  far,  and  to 
whom  carriers  shall  be  liable  on  account  of  accidents  in  the  specified 
class,  such  liability  can  neither  be  extended  nor  abridged  by  common 
or  statutory  laws  of  the  State. 
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EMPiiOYEBs'  Liability — ^Bailsoad  Companies — ^Hottbs  op  Service 
Act — ^Vioi-ATioN — ^Defenses — Baltimore  d&  Ohio  Railroad  Co.  v. 
Wilson,  Supreme  Court  of  the  United  States  {Dec.  18,  1916),  37 
Supreme  Court  Reporter,  page  123. — ^James  B.  Wilson  was  injured 
while  in  flie  employ  of  the  railroad  company  named.  It  was  alleged 
that  he  was  kept  on  duty  for  more  than  16  hours,  and  subsequently, 
apparently  14  hours  later,  was  again  called  on  duty,  and  was  at  that 
time  so  eidiausted  from  the  strain  of  the  previous  work  that  he  waa 
not  able  to  protect  himself,  and  was  injured  as  a  consequence.  The 
jury  which  rendered  a  verdict  for  the  plaintiff  was  instructed  that  if 
it  found  that  the  violation  of  the  Hours  of  Service  Act  proximately 
contributed  to  the  injury,  it  should  not  consider  contributory  negli- 
gence on  the  part  of  the  plaintiff  in  determining  the  amount  of  the 
damages.  After  stating  the  above  facts,  Mr.  Justice  Holmes,  who 
delivered  the  opinion  affirming  the  judgment  of  an  appellate  court 
of  Illinois  in  favor  of  the  plaintiff,  spoke  as  follows: 

The  first  step  in  the  railroad's  real  defense  was  that  the  plaintiff 
was  not  kept  on  duty  more  than  16  hours, — a  proposition  that 
there  was  substantial  evidence  to  maintain.  But  that  having  been 
overthrown  by  the  verdict,  it  contends  that  the  injury  must  happen 
during  the  violation  of  law,  or  at  least  that  the  Hours  of  Service  Law 
fixes  the  limit  of  possible  connection  between  the  overwork  and  the 
injury  at  10  hours  by  the  provision  that  an  employee,  after  being 
continuously  on  duty  for  16  hours,  shall  have  at  least  10  consecu- 
tive hours  off.  It  also  objects  that  the  plaintiff,  if  feeling  incom- 
petent to  work,  should  have  notified  the  defendant.  But  no  reason 
can  be  given  for  limiting  liability  to  injuries  happening  while  the 
violation  of  lav  is  going  on,  and  as  to  the  10  hours,  the  statute  fixes 
only  a  minimum,  and  a  minimum  for  rest  after  work  no  longer  than 
allowed.  It  has  nothing  to  do  with  the  question  of  the  varying  rest 
needed  after  work  extended  beyond  the  lawful  time.  In  this  case 
there  was  evidence  that  whether  technically  on  duty  or  not,  the  plain- 
tiff had  been  greatly  overtaxed  before  the  final  strain  of  more  than 
16  hours,  and  that,  as  a  phvsical  fact,  it  was  far  from  impossible 
that  the  fatigue  should  have  oeen  a  cause  proximately  contributing  to 
all  that  happened.  If  so,  then  by  the  Employers'  Liability  Act, 
sees.  3  and  4,  questions  of  negligence  and  assumption  of  risk  dis- 
appear. 

Employers'  Liability — Railroad  Companies — Safety  Appli- 
ances— Couplers — Protection  of  Employees  not  Coupling  and 
TTn  coupling — Louisville  <6  Nashville  R.  Co,  v.  Lay  ton.  Supreme 
Court  of  the  United  States  {Apr.  30,  1917),  37  Supreme  Court  Re- 
porter,  page  456. — O.  Y.  Layton  sued  the  railroad  company  named 
for  damages  for  personal  injuries,  and  judgment  in  his  favor  was 
affirmed  by  the  Supreme  Court  of  Georgia.  The  action  was  brought 
under  the  Georgia  Employers'  Liability  Act,  which  provides  that 
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the  employee  shall  not  be  held  to  be  guilty  of  contributory  negli- 
gence, nor  to  have  assumed  the  risk,  where  violation  of  any  statute 
enacted  for  his  safety  contributed  to  the  injury — ^the  reference  being,  it 
was  assumed,  to  the  Federal  Safety  Appliance  Act.  The  employee 
was  admittedly  in  the  performance  of  his  duty  when  injured.  He 
was  a  switchman,  and  was  on  top  of  one  of  two  standing  cars,  when 
an  engine  and  car  were  backed  against  five  other  standing  cars  near 
by  to  couple  on  to  them.  Through  defect  of  the  coupling  apparatus, 
the  connection  was  not  made,  but  the  five  cars  were  set  in  motion 
against  the  car  on  which  he  was,  throwing  him  to  the  track,  where  his 
right  arm  was  crushed  by  the  cars.  The  question  disputed  was 
whether  the  provisions  of  the  Safety  Appliance  Act  relating  to 
couplers  is  intended  for  the  benefit  of  all  who  may  be  injured  through 
failure  to  conform  to  its  regulations,  or  only  of  those  *whom  such 
failure  compels  to  go  between  the  cars.  The  Supreme  Court  adopted 
the  former  view,  sustaining  the  position  taken  by  the  court  below, 
saying  that  w^hile  the  immediate  occasion  of  the  enactment  of  the 
laws  was  the  protection  of  the  class  of  employees  who  were  required 
by  their  duties  to  go  between  the  cars,  their  benefits  were  by  no  means 
confined  to  such  persons. 


E:mployers'  Liability — Railroad  Companies — Safety  Appli- 
ances— Presumption  of  Negligence — Father's  Eight  to  Dam- 
ages FOR  Death  of  Minor  Son — Minneapolis  cfe  St,  Louis  R.  Co.  v. 
Gotschall^  Supreme  Court  of  the  United  States  {May  21^  1^^^)^  37 
Supreme  Court  Reporter^  pc^Qe  598. — Merlin  E,  Gotschall,  20  years 
of  age,  was  head  brakeman  on  a  freight  train  transporting  mer- 
chandise in  interstate  commerce.  lie  was  near  the  rear  end  of  the 
train,  proceeding  over  the  tops  of  the  cars  toward  the  engine,  wlien 
the  train  became  separated  because  of  the  opening  of  a  coupler  on 
one  of  the  cars,  the  emergency  brakes  automatically  became  set,  and 
the  sudden  jerk  caused  thereby  threw  him  off  the  train  and  under  the 
wheels,  killing  him.  Nora  Gotschall  brought  suit  as  administratrix 
against  the  railroad  company,  and  the  Supreme  Court  of  Minnesota 
affirmed  a  judgment  in  her  favor.  Whether  the  mere  fact  of  the 
faihire  of  the  coupler  to  hold  was  sufficient  to  enable  a  jury  to  infer 
negligence  was  in  dispute,  as  was  also  the  necessity  of  evidence  of 
pecuniary  loss  on  the  part  of  the  father,  in  whose  interest  the  action 
was  brought.  The  judgment  was  affirmed,  Mr.  Chief  Justice  White 
delivering  the  opinion,  and  saying: 

The  jury,  under  an  instruction  of  the  court,  was  permitted  to  infer 
negligence  on  the  part  of  the  company  from  the  fact  that  the  coupler 
failed  to  perform  its  function,  there  being  no  other  proof  of  negli- 
gence.    It  is  insisted  this  was  error,  since,  as  there  was  no  other 
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eTidence  of  negligence  on  the  part  of  the  company,  the  instruction 
of  the  court  was  erroneous  as,  from  whatever  point  of  view  looked 
at,  it  was  but  an  application  of  the  principle  designated  as  res  ipsa 
loquitur.  We  think  the  contention  is  without  merit  because,  conced- 
ing in  the  fullest  measure  the  correctness  of  the  ruling  announced  in 
the  cases  relied  upon  to  the  effect  that  negligence  may  not  be  inferred 
from  the  mere  happening  of  an  accident  except  under  the  most  ex- 
ceptional circuinstances,  we  are  of  Qpinion  such  principle  is  here  not 
controlling  in  view  of  the  positive  duty  imposed  by  the  statute  upon 
the  railroad  to  furnish  safe  appliances  ^^r  the  coupling  of  cars, 
[Cases  cited.]  *  .« 

Again  it  is  insisted  that  error  was  commiyjcd  'in  submitting  the 
case  to  the  jury  because  there  was  no  evidenC3\ef  pecuniary  loss 
resulting  to  Grotschall's  father,  on  whose  behalf  the.sui^  was  brought. 
But  this  disregards  the  undisputed  fact  that  the  ^ecea3ed  was  a 
minor,  and  as,  under  the  Minnesota  law,  the  father  w^^  .entitled 
to  the  earnings  of  his  son  during  minority,  the  question  is  one  not 
of  right  to  recover,  but  only  of  the  amount  of  damages  which  it  was 
proper  to  award. 


EifPLOTERs'  Liability — ^Eailkoad  Companies — State  and  Federal 
Statutes — Jutiisdiction  of  Federal  Supreme  Court — Missouri  Pa^ 
cific  Railway  Co.  v.  Taher^  Supreme  Court  of  the  United  States  {May 
£1,  1917) ,  S7  Supreme  Court  Reporter^  page  6S2. — Charles  L.  Small 
was  killed  while  employed  as  a  switchman  by  the  railway  company 
named,  and  Margaret  L.  Taber,  the  guardian  of  his  minor  children, 
brought  suit  in  their  behalf  to  recover  damages.  Action  was  brought 
under  the  statutes  of  the  State  of  Missouri,  and  no  objection  was 
made  to  this  by  the  company  in  its  answer  or  at  the  trial.  The  com- 
pany appealed  from  a  judgment  in  the  plaintiff's  favor,  but  the  State 
supreme  court  refused  to  consider  the  contention  that,  since  Small 
was  engaged  in  interstate  commerce,  the  Federal  act  should  have  been 
relied  upon,  and  affirmed  the  judgment  of  the  court  below.  The 
Supreme  Court  of  the  United  Stated  also  held  that  it  was  too  late  to 
raise  the  question.  Mr.  Justice  McReynolds,  in  delivering  the  opinion, 
stated  that  "Unless  some  right,  privilege,  or  immunity  under  the 
Federal  act  was  duly  and  especially  claimed,  we  have  no  jurisdic- 
tion," and  concluded  as  follows : 

The  original  action  was  based  upon  a  State  statute ;  the  answer  did 
not  set  up  or  rely  upon  the  Federal  act ;  the  trial  court's  attention  was 
not  called  thereto,  and  although  urged  to  hold  liability  dependent 
upon  it,  the  supreme  court  declined  to  pass  upon  that  point  because 
not  presented  to  the  trial  court.  This  ruling  seems  in  entire  accord 
with  both  State  statutes  and  established  practice.    [Cases  cited.] 

The  case  was  therefore  dismissed  for  want  of  jurisdiction,  leaving 
the  judgment  of  the  State  courts  undisturbed. 
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Employers'  Liability — Safe  Placb  to  Work — ^Inspection  of 
Piling — iSouth  v.  Seattle^  Part  Angeles  <&  Western  Ry.  Co.^  Supreme 
Court  of  Washington  {Nov.  SO,  1917)  ^  168  Pacific  Reporter^  page 
896. — Benjamin  R.  South  was  fireman  on  a  locomotive  of  the 
company  named,  when,  on  January  28,  1916,  it  was  precipitated 
into  the  bay  at  Port  Angeles  ;hy  the  giving  way  of  a  trestle. 
He  brought  suit  for  damci,g€S,  and  a  verdict  in  his  favor  for 
$16,000  was  rendered  by-.i*jtiry  in  the  superior  court  of  King 
County,  which  sum  3P\f«i3^.*:  reduced  by  the  court  to  $10,000.  The 
company  contended- *thatr  no  negligence  on  its  part  was. shown. 
The  trestle  was  tuiltjfdr  the  passage  of  trains  hauling  logs  to  a  mill, 
and  was  construQijdd  in  May  or  June,  1914.  It  was  claimed  by  the 
company  that  "^ince  such  piling  should  last  for  three  years  there 
was  no.dts^y/to  inspect  before  the  expiration  of  that  time ;  also  that 
the  trestfe-had  been  repaired  in  fulfillment  of  any  duty  owed  by  it, 
ab<jut  ^December  1,  1915.  A  man  of  experience  testified,  on  the  other 
hand',  that  while  the  life  of  piling  varied  in  different  waters,  it  was 
net  safe  to  rely  on  its  being  in  good  condition  for  more  than  a  year. 
The  repairing  referred  to  was  upon  the  side  next  the  bay,  where 
one  or  two  piles  were  replaced  and  fender  piles  built  to  prevent  dam- 
age from  floating  logs.  There  was  testimony  that  on  the  other  side, 
next  the  shore  and  the  log  dump — the  side  where  the  engine  went 
off — the  piling  was  soft  and  spongy  under  the  water  from  the  action 
of  teredos  and  submarine  growths ;  and  that  several  weeks  before  the 
accident  a  pile  was  seen  to  be  loose,  and  to  be  separated  about  2  feet 
from  the  cap  which  should  rest  on  its  top,  and  that  some  days  before 
the  accident  it  disappeared  entirely;  it  was  at  this  point  that  the 
break  occurred  and  the  engine  went  down.  The  court  affirmed  the 
judgment,  holding  that  the  duty  of  inspection  and  attention  to  the 
weakness  of  the  trestle  was  cast  upon  the  company  by  the  conditions 
shown. 


E:vrpx/)YERs'  Liability — Safety  Provisions — ^I^tabtltty  of  Elec- 
tric Company  to  Employee  of  Patron — Clayton  v.  Enterprise 
ElectHc  Co.,  Supreme  Court  of  Oregon  {Dee.  5,  1916),  161  Pacific 
Reporter,  page  ill. — W.  S.  Clayton  was  killed  by  electric  shock 
while  turning  a  switch,  and  his  widow  sued  the  company  named  for 
damages,  and  prevailed.  He  was  in  the  employ  of  Carl  Roe,  the 
owner  of  a  pumping  plant  used  for  purposes  of  irrigation,  power 
being  derived  from  the  transmission  wires  of  the  electric  company. 
It  was  asserted  that  the  company  failed  to  properly  insulate  its 
switches  and  other  apparatus,  and  that  it  was  therefore  liable  under 
the  provisions  of  the  employers'  liabilit}^  law  of  the  State.  On  the 
other  side  it  was  claimed  that  the  statute  applies  only  to  the  relation 
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of  employer  and  employee,  and  that  the  judgment  of  the  court  below 
for  the  plaintiff  was  not  warranted  for  this  among  other  reasons. 
Judge  Bean,  who  delivered  the  opinion  of  the  supreme  court,  decid- 
ing the  points  raised  in  a  manner  which  sustained  the  decision  below, 
said  on  the  question  stated : 

From  the  language  of  the  statute,  which  makes  three  special  refer- 
ences to  the  safety  of  the  general  public,  or  the  public,  it  seems  there 
can  be  no  doubt  but  that  the  provisions  of  the  law  are  intended  to 
safeguard  members  of  the  public  from  injurv  by  coming  in  contact 
with  wires  or  appliances  owned  and  controlled  by  an  electric  com- 
pany and  used  in  the  transmission  and  application  of  electricity  of 
a  dangerous  voltage.  The  title  of  the  act  plainly  shows  the  purpose, 
more  fully  set  forth  in  the  body  of  the  act,  to  protect  all  persons 
working  around  high  voltage  wires,  without  remrd  to  whether  they 
are  employees  of  the  electric  company  or  not.  The  enactment  is  for 
the  protection  of  life  and  limb,  and  should  be  given  a  fair  and  liberal 
construction  in  the  interest  of  public  safety  and  protection  of  human 
life. 


Employers'  Liability  —  Workmen's  Compensation  Act  —  Ef- 
fect— Application  to  Workman  on  Ship  on  Navigable  Waters — 
SJiaitghne88y  v.  Northland  Steamship  Co.^  Supreme  Court  of  Wash- 
ington  {Jan,  £4^  1017)^  162  Pacific  Reporter^  page  54^.— George 
Shaughnessy  recovered  a  judgment  for  $3,500  as  damages  in  a  com- 
mon-law action  in  the  superior  court  of  King  County  for  injuries 
suffered  by  him  in  the  employ  of  the  company  named  upon  the  steam- 
ship Aiki^  which  he  was  assisting  in  unloading  at  a  wharf  located  in 
the  navigable  waters  of  Puget  Soimd.  He  was  obliged  to  descend  into 
the  hold  for  his  work  by  a  ladder,  which  was  perpendicular  and  set 
back  under  the  edge  of  a  hatch  a  few  inches  so  as  not  to  interfere 
with  the  movement  of  the  cargo  sling  when  it  was  raised  and  lowered 
through  this  hatch.  Above  tKe  hatch  coaming  was  a  rope  supported 
by  stanchions  so  as  to  form  a  railing.  When  he  bore  his  weight 
upon  the  rope  in  order  to  get  a  footing  upon  the  ladder  one  of  the 
stanchions  gave  way,  and  he  was  precipitated  into  the  hold  20  feet 
below,  suffering  the  injuries  complained  of.  The  supreme  court  first 
held  that  there  was  no  reason  for  disturbing  the  findings  of  the  jury, 
which,  in  rendering  a  verdict  for  the  plaintiff,  necessarily  found  that 
the  company  was  negligent  in  allowing  the  rope,  of  which  an  em- 
ployee might  be  expected  to  take  hold  in  climbing  to  his  work,  to  be 
insecure,  and  also  that  the  employee  was  not  guilty  of  contributory 
negligence  in  relying  upon  its  support. 

The  important  question,  it  is  said,  is  whether  the  workmen's  com- 
pensation act  has  withdrawn  such  cases  from  the  consideration  of 
the  courts  in  a  common-law  suit,  as  was  contended  by  the  defendant 
company.    It  is  pointed  out  that  the  act  is  compulsory,  neither  em- 
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ployer  nor  employee  having  any  option  in  the  matter  where  the  oc- 
cupation comes  within  the  scope  of  the  act.  This,  says  Judge  Par- 
ker, who  wrote  the  opinion,  '^  points  to  a  legislative  intent  to  make 
the  act  applicable  only  to  those  relations  of  employer  and  employee 
which  are  in  the  legislative  control  of  the  State  untrammeled  by  the 
laws  of  the  United  States  and  the  jurisdiction  of  the  courts  of  the 
United  States."  It  would  follow,  in  the  view  of  the  court,  that  con- 
tribution is  not  required  to  the  fund  by  the  company,  so  far  as  the 
maritime  service  of  its  employees  is  concerned,  and,  though  the  ship 
was  in  the  harbor,  it  was  in  a  position  which  would  subject  the  mat- 
ter to  the  admiralty  jurisdiction  if  the  employee  saw  fit  to  pursue 
that  remedy.  The  opinion  cites  the  case.  State  ex  rel.  Jarvis  v. 
Daggett,  87  Wash.  253,  151  Pac.  648  (Bui.  No.  189,  p.  250),  in  which 
it  was  held  that  such  maritime  service  was  not  within  the  act,  and 
an  attempt  to  compel  the  compensation  commission  to  collect  a  con- 
tribution from  the  employer  and  for  the  fund,  in  order  that  the 
claim  might  be  paid  from  the  fund,  was  unsuccessfully  prosecuted. 
The  decisions  in  other  States  are  for  the  most  part  differentiated  be- 
cause the  laws  are  elective,  and  it  is  held  that  the  compensation  act 
docs  not  apply  to  such  cases  under  the  Washington  statute.  The 
judgment  for  the  employee  was  therefore  afiirmed. 


Employers'  Liability — Workmen's  Compensation  Act — ^Effect 
OF  Rejection — Presumption  of  Negligence — Mitchell  v.  Phillips 
Minhig  Co.^  Supreme  Court  of  Iowa  {Nov,  16,  1917),  165  North- 
weetem  Reporter,  page  108. — This  was  an  action  for  damages  for  the 
death  of  a  miner  employed  by  the  company  named,  who  received 
fatal  injuries  from  the  fall  of  slate  from  the  roof  of  the  mine.  The 
Iowa  workmen's  compensation  law  provides: 

In  actions  by  an  employee  against  an  employer  for  personal  injury 
sustained,  arising  out  of  and  in  the  couree  of  tlie  employment^  where 
the  employer  has  elected  to  reject  the  provisions  of  this  act,  it  shall 
be  presumed  that  the  injury  to  the  employee  was  the  direct  result  and 
growing  out  of  the  negligence  of  the  employer;  and  that  such  negli- 
gence was  the  proximate  cause  of  the  injury;  and  in  such  cases  the 
burden  of  proof  shall  rest  upon  the  employer  to  rebut  the  presump- 
tion of  negligence. 

The  plaintiff  in  this  case  did  not  at  first  introduce  evidence  of  the 
negligence  of  the  company,  but  relied  upon  the  presumption  created 
by  the  paragraph  of  the  law  quoted  above.  The  company  then  intro- 
duced evidence  which  it  claimed  was  sufficient  to  overthrow  the 
presumption  and  disprove  its  negligence.  Further  evidence  was 
then  in  turn  given  by  both  parties.  Without  presenting  any  ques- 
tion to  the  jury,  the  court  directed  a  verdict  for  the  company, 
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and  the  plaintiff  appealed.  Judge  Preston  delivered  the  opinion  of 
the  court,  which  held  that  the  evidence  should  have  been  submitted  to 
the  jury  for  determination  of  certain  questions  of  fact  and  re- 
manded it  to  the  trial  court  for  that  purpose.  The  subject  of  pre- 
sumption is  first  discussed  in  a  more  general  way,  after  which  the 
court  says: 

The  act,  and  particularly  the  section  now  in  question,  should  be 
construed  so  as  to  carry  out  the  purposes  and  objects  of  the  act.  This 
l>eing  so,  there  is  little  room  for  doubt  that  the  legislature  intended 
that  the  evidence  of  the  injurv  should  be  considered  as  evidence  of 
negligence,  and  to  prove  the  tact  of  negligence  by  operation  of  the 
presumption.  The  presumption  is  rebuttable,  and  the  defendant 
may  show  by  evidence  that  it  was  not  guilty  of  negligence,  and  that 
the  negligence  was  not  the  proximate  cause  of  the  injury.  We  shall 
see  later  that  it  is  a  question  for  the  jury  to  say  whether  the  presump- 
tion has  been  overcome.  Ordinarily  this  will  be  so,  but  there  may  be 
exceptional  cases. 

We  are  of  opinion  that  under  the  record  made  the  case  should 
have  been  submitted  to  the  jury  for  its  determination  as  to  whether 
the  statutory  presumption  of  negligence  had  been  overcome,  and 
that  the  case  should  oe  reversed  on  this  ground.  We  think,  too, 
there  are  some  circumstances  in  the  record  which  it  would  have 
been  proper  for  the  jury  to  consider  in  aid  of  the  presumption,  and, 
see  later  that  it  is  a  question  for  the  jury  to  say  whether  the  presump- 
tion there  was  sufficient  evidence  to  take  the  case  to  the  jury. 

The  opinion  then  reviews  the  evidence,  and  holds  that,  even  disre- 
garding the  statutory  presumption,  there  was  evidence  tending  to 
show  negligence,  sufficient  to  take  the  case  to  the  jury. 


Employers'  LiABiLixr — ^Workmen's  Compensation  Act — Inter- 
state Commerce — Seaman  on  Towboat  Handling  Interstate 
Barge — Morrison  v.  Commercial  Towboat  Co.^  Supreme  Judicial 
Court  of  Massachusetts  {May  26^  -^W),  116  NortTieastem  Reporter^ 
page  499. — Francis  B.  Morrison  brought  action  for  personal  inju- 
ries, against  the  company  named,  under  the  provisions  of  the  Work- 
men's Compensation  Act  of  Massachusetts  which  apply  to  cases  in 
which  the  employer  is  not  a  subscriber  imder  the  act,  and  \vhich 
abix)gate  common-law  defenses.  The  act  exempts  seamen,  etc.,  on 
vessels  engaged  in  interstate  or  foreign  commerce.  The  employee 
was,  at  the  time  of  injury,  mate  of  a  towboat  which  operated  in  Bos- 
ton Harbor.  This  boat  was  to  tow  a  barge  which  also  belonged  to 
the  company  from  its  wharf  to  the  flats  in  the  harbor,  after  which 
the  barge,  loaded  with  coal,  would  be  taken  to  Norfolk,  Va.,  by  an 
ocean-going  tug.  Preliminary  to  this  the  towboat  went  under  the 
bow  of  the  barge  to  deliver  a  bundle  of  fish  for  consumption  on  the 
trip,  and  while  there  an  engine  on  the  barge  was  started  without 
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warning,  and  the  employee  was  injured  by  the  steam  and  boiling 
water.  The  court  held  that  since  the  compensation  act  and  amend- 
ments except  interstate  commerce  and  seamen  from  their  operation, 
no  action  could  be  brought  thereunder  in  the  present  instance,  and 
ordered  judgment  for  the  company.  The  following  are  extracts  from 
the  opinion  delivered  by  Judge  De  Courcey: 

Interstate  commerce  in  a  legal  sense  embraces  not  only  the  trans- 
portation of  freight  from  one  State  to  another  but  every  link  in  that 
transportation,  whether  or  not  some  of  the  links  are  entirely  within 
one  State. 

At  the  time  of  the  plaintiff's  accident  the  tug  Hersey  had  run 
under  the  bow  of  the  barge  Helen^  preparatory  to  towing  it  down  to 
the  flats.  The  captain  or  the  Uelen  was  on  the  wharf  for  the  pur- 
pose of  casting  off  the  hawser;  and  the  donkey-engine,  which  was 
used  in  heaving  in  the  hawser,  was  started.  At  the  time  the  purpose 
of  the  movements  of  the  plaintiff  and  of  the  tug  was  to  reach  and 
move  an  interstate  vessel. 


Employers'  LiABiLrrY — Workmen's  Compensation  Act — ^Minors 
Legally  PERMrrrED  to  Work — Dangerous  Employment — Wester^ 
lund  v.  Kettle  River  Co.^  Supreme  Court  of  Minnesota  {May  J8, 
19J7)j  162  Northwestern  Reporter^  page  680, — Hilding  Westerlund, 
a  minor,  brought  action  by  his  guardian  to  recover  for  personal  in- 
juries alleged  to  have  been  due  to  the  negligence  of  his  employer,  the 
company  named.  The  company  operated  stone  quarries,  and  the 
plaintiff  was  at  work  for  it,  at  the  age  of  14  years  and  4  months, 
when  he  was  injured.  He  was  assisting  in  the  work  of  loading  waste 
material  and  dumping  it  outside  the  plant.  He  attempted  to  stop  a 
car  which  was  being  shunted  and  whose  brakes  were  out  of  order,  by 
placing  a  block  in  front  of  the  moving  wheels,  and  was  run  over  by 
it.  This  method  was  alleged  to  be  in  accordance  with  the  custom  in 
handling  cars.  He  was  not  engaged  in  operating  machinery  of  any 
kind,  but  was  in  close  proximity  to  it  much  of  the  time  when  at  his 
work.  The  compensation  statute  includes  in  its  definition  of  the 
term  "  employee  "  "  minors  who  are  legally  permitted  to  work  under 
the  laws  of  the  State."  The  laws  forbid  employment  of  boys  under 
16  in  operating  or  assisting  to  operate  dangerous  machinery  and  in 
other  specified  work,  and  the  provision  concludes  with  a  prohibition 
of  their  employment  in  "  any  other  employment  dangerous  to  their 
lives  or  limbs  or  their  health  or  morals."  It  was  argued  on  behalf 
of  the  company  that  this,  under  the  rule  of  ejusdem  generis, 
refers  only  to  employments  similar  to  those  enumerated.  The  lower 
court  had  held  the  complaint  sufficient,  over  the  objection  that  the 
matter  was  covered  by  the  compensation  law,  and  dismissed  a  de- 
murrer to  the  complaint ;  and  this  order  was  on  this  appeal  affirmed, 
the  court  holding  that  the  boy  was  employed  in  an  occupation  dan- 
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gerous  within  the  meaning  of  the  provision  quoted,  and  was  there- 
fore not  legally  employed  nor  an  "  employee  ^  under  the  compensa- 
tion act. 


EmpijOtebs'  Ltabilttt  Insurance — ^Liability,  Begakdless  of  Sat- 
isfaction OF  Judgment — ^Direct  Recovery — Constitutionality  op 
Statute — Lorando  v.  Gethro  et  al.^  Supreme  Judicial  Court  of 
Massachusetts  {Sept,  J3j  1917)  ^  117  Northeastern  Reporter^  T^9^ 
185, — ^Albert  Lorando  had  recovered  a  judgment  against  Joseph  C. 
Gethro  for  personal  injuries.  While  the  report  of  the  case  does  not 
disclose  whether  or  not  Lorando  was  an  employee  of  Gethro,  the 
principles  involved  would  cover,  in  their  most  usual  application,  in- 
stances of  injuries  to  employees.  The  present  suit  was  brought  in 
equity  against  Gethro  and  the  insurance  company  carrying  his  liabil- 
ity risk,  under  chapter  464  of  the  acts  of  1914,  which  provides  that, 
upon  the  occurrence  of  loss  on  account  of  a  casualty  covered  by  such 
contract  of  insurance,  the  liability  of  the  insurance  company  shall 
become  absolute,  and  the  payment  of  the  loss  shall  not  depend  upon 
the  satisfaction  of  the  judgment  by  the  assured;  and  that  the  judg- 
ment creditor  shall  be  entitled  to  bring  suit  in  equity  to  have  the 
insurance  money  provided  in  the  contract  of  insurance  applied  to 
the  satisfaction  of  the  judgment.  The  insurance  company  demurred 
to  the  bill  on  the  ground  that  the  statute  was  unconstitutional,  and 
in  the  trial  court  an  order  was  entered  overruling  the  demurrer. 
This  order  was  affirmed  by  the  supreme  judicial  court,  the  validity 
of  the  law  thus  being  upheld.  Judge  Kugg  delivered  tlie  opinion, 
and  called  attention  to  the  reason  for  the  existence  of  the  law  in  the 
protection  offered  to  the  injured  person  in  case  of  the  bankruptcy  or 
financial  irresponsibility  of  the  assured.  He  resolved  difficulties  in 
ascertaining  the  meaning  of  the  law  by  an  authoritative  interpreta- 
tion of  certain  expressions.  The  question  of  constitutionality  was 
then  taken  up,  and  the  following  quotation  shows  the  grounds  taken 
bv  the  court: 

The  statute  is  reasonable  in  its  purpose  and  effect.  Its  obvious 
design  is  to  afford  to  the  assured  of  modest  resources  the  direct  bene- 
fit of  his  insurance.  It  well  might  be  a  practical  impossibility  for 
an  assured  who  has  complied  with  every  other  term  of  his  contract 
and  has  paid  all  premiums  demanded  by  the  insurer,  first  to  pay  the 
loss  and  damage  for  which  he  was  liable  and  against  which  he  was 
insured.  The  man  without  capital  or  credit  might  be  powerless  to 
meet  his  obligation  and  put  himself  in  position  to  recover  against 
the  insurer.  The  man  of  slender  resources  or  doing  a  considerable 
business  on  small  capital  might  be  forced  into  bankruptcy,  and  get 
little  or  no  benefit  from  the  insurance  for  which  he  had  paid.    The 

Eersons  injured  by  accidents,  for  which  such  classes  of  assured  might 
e  liable,  woidd  w  in  effect  remediless  as  to  practical  results  for  the 
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damages  sustained  by  them.  It  well  might  be  thought  by  the  legis- 
lature a  sound  public  policy  that  casualty  insurance  should  become  an 
effective  instrumentality  for  both  the  assured  and  the  injured,  and 
not  be  a  snare  to  the  assured  and  a  barren  hope  to  the  injured.  If 
the  legislature  believed  this,  it  reasonably  might  decide  to  frame 
the  terms  of  policies  of  casualty  insurance  and  S)  provide  ineans  for 
their  enforcement  to  the  end  that  these  results  mignt  be  avoided,  and 
to  declare  that  policies  lacking  these  requisites  should  not  be  written, 
or  if  written  should  be  ineffective  as  to  these  terms. 

The  instant  statute  is  a  declaration  of  public  policy  by  the  general 
court  respecting  one  aspect  of  casualty  insurance.  It  is  a  declara- 
tion as  to  a  subject  within  its  general  power  of  regulation.  It  gov- 
erns contracts  made  after  it  took  effect.  It  is  not  retroactive.  Its 
terms  are  reasonable  and  violate  no  right  secured  by  the  Constitu- 
tion. It  is  well  within  the  principle  of  numerous  decisions  where 
statutes  more  or  less  interfering  with  the  freedom  of  contract  have 
been  upheld.     [Cases  cited.] 


Employers'  LiABiLrrY  Insurance — Provisions  of  Policies — Sub- 
rogation OF  Injured  Employee  to  Employer's  Rights — Verdttcci 
v.  Casualty  Co,  of  America^  Supreme  Court  of  Ohio  {May  16^  1917)^ 
117  Northeastern  Reporter^  page  235. — ^Antonio  Verducci  was  in- 
jured while  in  the  employ  of  the  firm  of  Ensminger  Bros.  He  sued 
them,  and  recovered  a  judgment  in  the  sum  of  $10,000  and  costs.  In 
the  present  suit  he  brought  action  against  the  company  named,  which 
had  executed  a  policy  of  liability  insurance  in  favor  of  the  em- 
ployers, and  had  conducted  the  defense  in  the  prior  suit.  It  was 
alleged  that  no  part  of  the  judgment  had  been  paid,  and  that  the 
employers  were  insolvent.  The  answer  admitted  the  execution  of 
the  policy,  but  stated  that  the  policy  provided  that  it  could  be  en- 
forced only  by  the  insured  firm,  and  then  only  on  condition  that  a 
judgment  rendered  against  it  had  been  satisfied.  On  the  authority 
of  State  ex  rel.  Turner  v.  Employers'  Liability  Assurance  Corpora- 
tion (see  p.  293),  the  court  held  that  these  stipulations,  inconsistent 
with  the  statute,  were  void.  A  judgment  had  been  rendered  in  favor 
of  the  defendant  insurance  company  in  the  court  of  appeals  of  Cayu- 
hoga  County,  but  this  was  reversed,  and  judgment  entered  for  the 
employee,  on  the  facts  contained  in  an  agreed  statements 


Employment  Offices — Prohibition  of  Receipt  of  Fees  from 
Workmen — Constitutionality  of  Statute — Adams  v.  Tanner  et 
a?..  Supreme  Court  of  the  United  States  {June  11^  1917) ,  37  Supreme 
Court  Reporter^  page  662. — ^The  people  of  the  State  of  Washington 
enacted  in  1914  Initiative  Measure  No.  8,  popularly  known  as  the 
Employment  Agency  Law.    On  December  3  of  that  year  the  gov- 
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ernor  issued  liis  proclamation  announcing  that  the  majority  had 
been  in  favor  of  its  passage,  and  declaring  it  a  law  effective  from 
that  date.  In  brief,  the  act  forbids  the  taking  of  fees  from  workmen 
for  securing  employment  for  them. 

Even  before  the  oflScial  proclamation  of  the  passage  of  the  law  pro- 
ceedings Tvere  instituted,  on  November  25,  to  secure  an  injunction 
preventing  its  enforcement,  on  the  ground  that  it  was  invalid  as  in 
conflict  witb  the  provision  of  the  fourteenth  amendment  to  the  Fed- 
eral Constitution  protecting  property  rights.  The  injunction  was 
denied  and  the  bill  dismissed  by  a  Federal  district  court,  whereupon 
the  case  ^was  taken  to  the  Supreme  Court  of  the  United  States  on  the 
constitutional  question.  This  court,  divided  5  to  4,  reversed  the 
decision  beloiv,  and  declared  the  law  unconstitutional. 

The  majority  opinion  was  delivered  by  Mr.  Justice  McReynolds, 
who  stated  the  facts  as  to  the  proceedings  in  the  lower  court.  With 
reference  to  the  decisions  of  the  State  supreme  court  construing  the 
law  rendered  in  the  meantime,  and  to  the  question  whether  the 
law,  if  valid,  would  practically  prohibit  the  business  of  the  com- 
plainants, he  said: 

In  Huntworth  v.  Tanner,  87  Wash.  670,  152  Pac.  523  [Bui.  No. 
189,  p.  123],  the  supreme  court  held  school  teachers  were  not  "  work- 
ers" within  the  quoted  measure  and  that  it  did  not  apply  to  one 
conducting  an  agency  patronized  only  by  such  teachers  and  their  em- 
ployers. And  in  State  v.  Rossman,  161  Pac.  349,  the  same  court 
declared  it  did  not  in  fact  prohibit  employment  agencies  since  they 
might  charge  fees  against  persons  wishing  to  hire  laborers;  that  it 
was  a  valid  exercise  of  State  power;  that  a  stenographer  and  book- 
keeper is  a  "  worker  " ;  and  that  one  who  charged  him  a  fee  for  fur- 
nishing information  leading  to  employment  violated  the  law. 

The  bill  alleges  "  that  the  employment  business  consists  in  securing 
places  for  persons  desiring  to  work,"  and  unless  permitted  to  collect 
fees  from  those  asking  assistance  to  such  end,  the  business  conducted 
by  appellants  can  not  succeed  and  must  be  abandoned.  We  think 
this  conclusion  is  obviously  true.  As  paid  agents  their  duty  is  to 
find  places  for  their  principals.  To  act  in  behalf  of  those  seeking 
workers  is  another  and  different  service,  although,  of  course,  the  same 
individual  may  be  engaged  in  both.  Appellants'  occupation  as  agent 
for  workers  can  not  exist  unless  the  latter  pay  for  what  they  receive. 
To  say  it  is  not  prohibited  because  fees  may  be  collected  for  some- 
t  hing  done  in  behalf  of  other  principals  is  not  good  reasoning.  The 
statute  is  one  of  prohibition,  not  regulation.  "You  take  my  house 
\vhen  you  do  take  the  prop  that  doth  sustain  my  house;  you  take  my 
life  when  you  do  take  the  means  whereby  I  live." 

Decisions  of  the  court  recognizing  that  employment  agencies  are 
.::iibject  to  regulation  and  control  are  cited  at  this  point,  but  Justice 
McReynolds  failed  to  find  a  reason  for  their  absolute  suppression, 
nince  "  there  is  nothing  inherently  immoral  or  dangerous  to  public 
welfare  in  acting  as  a  paid  representative  of  another  to  find  a  position 
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in  which  he  can  earn  an  honest  living.  On  the  contrary,  such  service 
is  useful,  commendable,  and  in  great  demand."  He  quoted  with  ap- 
proval the  opinion  in  the  California  case  of  In  re  Dickey,  144  Cal. 
234  [Bui.  No.  57,  p.  693],  which  characterizes  the  business  as  "not 
only  innocent  and  innocuous,  but  highly  beneficial."  The  extent  of 
the  business  of  the  plaintiffs,  who  furnished  positions  for  90,000 
pei*sons  in  one  year,  and  received  applications  from  at  least  200,000 
laborers,  is  referred  to.    Continuing,  Justice  McReynolds  said : 

A  suggestion  on  behalf  of  the  State  that  while  a  pursuit  of  this 
kind  ^'  may  be  beneficial  to  some  particular  individuals  or  in  specific 
cases,  economically  it  is  certainly,  nonusef  ul,  if  not  vicious,  because 
it  compels  the  needy  and  unfortunate  to  pay  for  that  which  they  are 
entitled  to  without  fee  or  price,  that  is,  the  right  to  work,"  while 

i)ossibly  indicative  of  the  purpose  held  by  those  who  originated  the 
egislation,  in  reason  gives  it  no  support. 

Because  abuses  may,  and  probably  do,  grow  up  in  connection  with 
this  business,  is  adequate  reason  for  hedging  it  about  by  proper  regu- 
lations. But  this  is  not  enough  to  justify  destruction  of  one^s  riglit 
to  follow  a  distinctly  useful  calling  in  an  upright  way.  Certainly 
there  is  no  profession,  possibly  no  business,  which  does  not  offer 
peculiar  opportunties  for  reprehensible  practices ;  and  as  to  every  one 
of  them,  no  doubt,  some  can  be  found  quite  ready  earnestly  to  main- 
tain that  its  suppression  would  be  in  the  public  interest..  Skillfully 
directed  agitation  might  also  brinio:  about  apparent  condemnation 
of  any  one  of  them  by  the  public  Happily  for  all,  the  fundamental 
guaranties  of  the  Constitution  can  not  be  freely  submerged  if  and 
whenever  some  ostensible  justification  is  advanced  and  the  police 
power  invoked.      ^     ^  • 

The  general  principles  by  which  the  validity  of  the  challenged 
measure  must  be  determined  have  been  expressed  many  times  in  our 
former  opinions.    It  will  suffice  to  quote  from  a  few. 

Only  a  portion  of  one  of  the  quotations  made  at  this  point  in  the 
opinion  is  here  reproduced : 

The  legislature,  being  familiar  with  local  conditions,  is,  primarily, 
the  judge  of  the  necessity  of  such  enactments.  The  mere  fact  that  a 
court  may  differ  with  the  legislature  in  its  views  of  public  policy,  or 
that  judges  may  hold  views  inconsistent  with  the  propriety  of  the 
legislation  in  question,  affords  no  ground  for  judicial  interference, 
unless  the  act  in  question  is  unmistakably  and  palpably  in  excess  of 
legislative  power.    *     *    * 

If  there  existed  a  condition  of  affairs  concerning  which  the  legis- 
lature of  the  State,  exercising  its  conceded  right  to  enact  laws  for  the 
protection  of  the  health,  safety,  or  welfare  of  the  people,  might  pass 
the  law,  it  must  be  sustained ;  if  such  action  was  arbitrary  interfer- 
ence with  the  right  to  contract  or  carry  on  business,  and  having  no 
just  relation  to  the  protection  of  the  public  within  the  scope  of  legis- 
lative power,  the  act  must  fail.  McLean  v.  Arkansas,  211  U.  S.  539, 
547,  548,  29  Sup.  Ct.  206  [Bui.  No.  81,  p.  419]. 

The  opinion  concludes  as  follows: 

We  are  of  opinion  that  Initiative  Measure  No.  8,  as  construed  by 
the  Supreme  Court  of  Washington,  is  arbitrary  and  oppressive,  anii 
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that  it  unduly  restricts  the  liberty  of  appellants,  guaranteed  by  the 
fourteenth  amendment,  to  engage  in  a  useful  business.  It  may  not 
therefore  be  enforced  against  them. 

Mr.  Justice  McKenna  dissented  on  the  ground  that  "  the  law  in 
question  is  a  valid  exercise  of  the  police  power  of  the  State  directed 
against  a  demonstrated  evil."  A  dissenting  opinion  of  considerable 
length  was  prepared  by  Mr.  Justice  Brandeis,  Mr.  Justice  Holmes 
and  Mr.  Justice  Clarke  concurring.  Mr.  Justice  Brandeis  referred  to 
the  frequently  expressed  doctrine  that "  The  action  of  the  legislature 
is  final  unless  the  measure  adopted  appears  clearly  to  be  arbitrary  or 
unreasonable  or  to  have  no  substantial  relation  to  the  objects  to  be 
attained,"  and  added  that  these  facts  and  conditions  can  not  ^^be 
determined  by  assumptions  or  by  a  priori  reasoning.  The  judgment 
should  be  based  upon  the  consideration  of  relevant  facts,  actual  or 
possible — ex  facto  jus  oritur  "  (the  law  arises  from  the  fact) . 

In  carrying  out  this  method  of  inquiry  into  the  facts,  the  evils,  the 
remedies,  the  conditions  in  the  State  of  Washington,  and  the  funda- 
mental problems  were  discussed  in  order,  with  numerous  citations 
from  Government  reports  and  from  studies  of  the  questions  of  un- 
employment and  the  procurement  of  employment.  The  sources  cited 
included  Bulletins  Nos.  68,  119, 192,  and  211  of  the  Bureau  of  Labor 
Statistics;  the  report  and  testimony  submitted  to  Congress  by 
the  United  States  Commission  on  Industrial  Relations;  reports  of 
the  Washington  State  Bureau  of  Labor;  the  American  Labor  Legis- 
lation Review,  etc.  Thus  the  economic  grounds  for  the  act  were 
brought  under  review  and  the  actual  facts  and  conditions  involved 
considered.  The  concluding  division  of  the  opinion,  under  the  head 
"The  Fundamental  Problem,"  is  quoted  in  full,  exclusive  of  foot- 
notes giving  citations  and  quotations  from  the  authorities  for  the 
statements  made : 

The  problem  which  confronted  the  pex)ple  of  Washington  was 
far  more  comprehensive  and  fundamental  than  that  of  protecting 
workers  applymg  to  the  private  agencies.  It  was  the  chronic  prob- 
lem of  unemployment — perhaps  the  gravest  and  most  difficult  prob- 
lem of  modem  industry — ^the  problem  which,  owing  to  business 
depression,  was  the  most  acute  in  America  during  the  years  1913  to 
1915.  In  the  State  of  Washington  the  suffering  from  unemployment 
was  accentuated  by  the  lack  of  staple  industries  operating  continu- 
ously throughout  the  year  and  by  unusual  fluctuations  in  the  demand 
for  labor,  with  consequent  reduction  of  wages  and  increase  of  social 
unrest.  Students  of  the  larger  problem  of  unemployment  appear  to 
agree  that  establishment  of  an  adequate  system  of  employment  offices 
or  labor  exchanges  is  an  indispensable  first  step  toward  its  solution. 
There  is  reason  to  believe  that  the  people  of  Washington  not  only  con- 
sidered the  collection  by  the  private  employment  offices  of  fees  from 
employees  a  social  injustice,  but  that  they  considered  the  elimination 
of  the  practice  a  necessary  preliminary  to  the  establishment  of  a 
constructive  policy  for  dealing  with  the  subject  of  unemployment 
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It  is  facts  and  considerations  like  these  which  have  led  the  people 
of  Washington  to  prohibit  the  collection  by  employment  agencies  of 
fees  from  applicants  for  work.  And  weight  should  be  given  to  the 
fact  that  the  statute  has  been  held  constitutional  by  the  Supreme 
Court  of  Washington  and  by  the  Federal  district  court  (three  judges 
sitting) — courts  presumably  familiar  with  the  local  conditions  and 
needs. 

In  so  far  as  protection  of  the  applicant  is  a  roecific  purpose  of  the 
statute,  a  precedent  was  furnished  oy  the  act  oi  Congress,  December 
21, 1898  (30  Stat.  765),  which  provides,  among  other  things: 

"If  any  person  shall  demand  or  receive,  either  directly  or  indi- 
rectly, from  any  seaman  or  other  person  seeking  employment  as 
seaman,  or  from  any  person  on  his  behalf,  any  remuneration  what- 
ever for  providing  him  with  employment,  he  shall  for  every  such 
offense  be  liable  to  a  penalty  of  not  more  than  one  hundred  dollars." 
"In  so  far  as  the  statute  may  be  regarded  as  a  step  in  the  eflFort  to 
overcome  industrial  maladjustment  and  unemployment  by  shifting 
to  the  employer  the  payment  of  fees,  if  any,  the  action  taken  may  be 
likened  to  that  embodied  in  the  Washington  workmen's  compensation 
law  (sustained  in  Mountain  Timber  Co.  v,  Washington,  243  U.  S. 
219,  37  Sup.  Ct.  260  [Bui.  No.  224,  p.  252]),  whereby  the  financial 
burden  of  industrial  accidents  is  required  to  be  borne  by  the  em- 
ployers. 

As  was  said  in  Holden  v.  Hardy,  169  U.  S.  366,  387,  18  Sup.  Ct. 
SSo  [Bui.  No.  17,  p.  625]  : 

In  view  of  the  fact  that  from  the  day  Magna  Charta  was  signed 
to  the  present  moment  amendments  to  the  structure  of  the  law 
have  been  made  with  increasing  frequency,  it  is  impossible  to 
suppose  that  they  will  not  continue  and  the  law  be  forced  to  adapt 
itself  to  new  conditions  of  society,  and  particularly  to  the  new  rela- 
tions between  employers  and  employees  as  they  arise." 

In  my  opinion,  the  judgment  of  the  district  court  should  be  af- 
firmed, 

FACTORr  Eegulations — Fire  Escapes — Criminal  Eesponsibility 
OF  Tenant — People  v.  Shevitz  et  al.^  Supreme  Court  of  New  Tork^ 
Appellate  Division^  First  Department  {Apr.  13^  -^^^7),  16 i  New 
York  Supplement^  page  603, — Hj^man  Shevitz  was  convicted  of 
having  unlawfully  conducted  a  factory  in  a  building  which  did  not 
conform  to  the  requirements  of  section  79b  of  the  Labor  Law  of 
New  York  State  in  respect  to  fire  escapes  and  exits.  The  respondent 
argued  on  the  appeal  that,  as  the  exits  complained  of  were  outside 
the  workplace  occupied  by  him,  it  could  not  be  said  that  there  was  a 
failure  to  observe  the  provisions  of  the  section  "  within  his  holding." 
The  court,  however,  pointed  out  that  the  section  provides  in  its  first 
sentence,  "  No  factory  shall  be  conducted  in  any  building  heretofore 
erected  unless  such  building  shall  conform  to  the  following  require- 
ments." The  conviction  was  affirmed,  Judge  Scott  in  the  opinion  say- 
ing further: 
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The  evidence  showed  that  the  loft  occupied  by  defendant  had  access 
to  no  means  of  exit  such  as  are  required  oy  the  statute;  consequently 
no  point  within  the  loft  occupied  by  defendant  and  used  by  him  as  a 
factory  is  or  can  be  within  100  or  150  feet  "  from  the  entrance  to  one 
such  means  of  exit."  It  follows  that  the  factory  is  unlawfully  con- 
ducted in  this  loft,  and  the  defect  is  within  the  defendant's  hold- 
ing. This  makes  him  -responsible  and  punishable  for  a  violation  of 
section  79b,  and  under  section  1276  of  the  Penal  law  his  offense  is  a 
misdemeanor. 

It  may  be,  as  urged  in  defendant's  behalf,  that  the  defects  in  the 
building  were  not  such  as  he  was  called  upon  or  authorized  to 
remedy ;  but,  even  so,  it  does  not  serve  to  excuse  him.  He  need  not 
have  established  his  factory  in  a  building  which  did  not  comply 
with  the  law;  but,  having  done  so,  he  can  not  escape  the  consequences. 


HoTJKS  OF  Labor  of  Women — Constitdtionality  of  Statute — • 
Exemption  of  Railroad  Restaurants — State  v.  Le  Barron^  Su- 
preme Court  of  Wyoming  (Jan.  18 y  1917) ,  162  Pacific  Reporter ^  page 
265. — William  I.  Le  Barron  was  charged  with  having  employed  a 
woman  in  his  restaurant  for  more  than  10  hours  in  one  day.  The 
statute  prohibits  the  employment  of  women  in  certain  establish- 
ments, including  restaurants,  for  more  than  10  hours,  but  excepts 
railroad  restaurants.  The  contention  of  the  respondent  was  that 
this  was  an  improper  classification,  which  made  the  statute  void  as 
in  contravention  of  the  fourteenth  amendment  to  the  Federal  Con- 
stitution, and  similar  provisions  of  the  State  constitution.  It  was 
held  that  the  statute  was  unconstitutional,  in  so  far  as  it  applied  to 
restaurants,  for  the  reason  given,  and  the  case  was  returned  to  the 
district  court  from  which  it  had  been  certified  for  the  answering  of 
questions  relating  to  this  subject.  Judge  Beard  delivered  the  opin- 
ion, from  which  the  following  extracts  are  taken: 

As  to  classifications  which  are  permitted  and  which  do  not  violate 
constitutional  provisions,  it  is  the  uniform  rule  that  the  reason  for 
the  classification  must  inhere  in  the  subject-matter,  and  must  be  nat- 
ural and  substantial,  and  must  be  one  suggested  by  necessity,  by  such 
diff^erence  in  the  situation  and  circumstances  of  the  subjects  as  to 
suggest  the  necessity  or  propriety  of  different  legislation  with  re- 
spect to  them. 

Keeping  in  mind  the  purpose  of  the  act  under  consideration — the 
protection  of  the  health  of  females  employed  in  restaurants  by  a 
regulation  of  the  hours  of  their  employment— there  is  nothing  appear- 
ing either  upon  the  face  of  the  act,  the  pleadings,  or  in  our  own  obser- 
vation (if  we  may  take  that  into  consideration)  rendering  restaurants 
operated  by  railroad  companies  any  more  healthful  to  females  there- 
in employed  than  in  those  conducted  by  private  individuals  or  other 
companies  or  corporations.  It  is  a  matter  of  common  and  general 
knowledge  that  most  of  the  female  employees  in  restaurants  are 
waitresses,  and  the  kind  and  character  of  the  labor  performed  in 
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each  is  the  same.  A  waitress  in  a  restaurant  operated  by  a  railroad 
company  is  entitled  to  the  same  consideration  m  law  and  the  same 
safeguards  to  her  health  as  one  emplo3'^ed  in  a  restaurant  conducted 
by  a  department  store  or  a  private  individual. 

At  this  point  the  opinion  quotes  from  other  opinions,  and  points 
out  that  the  fact  that  railroad  restaurants  are  a  convenience  for  the 
traveling  public  and  for  railroad  employees  has  no  bearing  on  the 
classification,  which  in  order  to  be  valid  must  be  based  on  a  differ- 
ence in  the  healthfulness  of  the  employment  In  the  concluding 
portion  Judge  Beard  says  further: 

We  are  of  the  opinion  that  the  statute  in  question  arbitrarily  and 
without  any  substantial  basis  therefor  discriminates  between  those 
engaged  in  the  same  class  of  business;  that  it  deprives  restaurant 
keepers,  other  than  railroad  companies,  of  the  equal  protection  of  the 
law  and  imposes  upon  them  and  their  employees  burdens  not  imposed 
upon  railroad  companies  engaged  in  the  same  class  of  business  and  in 
substantially  the  same  situation ;  that  it  is  class  legislation  and  does 
not  operate  uniformly  upon  all  of  the  same  class,  and  in  so  far  as 
it  applies  to  the  hours  of  labor  in  restaurants — that  being  the  only 
question  before  us — it  is  unconstitutional  and  void.^ 


Hours  of  Service — Railroads — Computation  of  Twenty-foir 
Hour  Period — United  States  v.  Missouri  Pacific  Ry.  Co.^  United 
States  Circuit  Court  of  Appeals^  Eighth  Circuit  {June  15y  1917) ,  f?44 
Federal  Reporter ^  page  38. — This  action  was  brought  to  recover  pen- 
alties for  violations  of  the  Hours  of  Service  Act.  The  railway  com- 
pany objected  to  several  counts  of  the  complaint  on  the  ground  that 
the  prosecution  had  adopted  an  erroneous  method  of  computing  the 
24-hour  period.  The  dispute  was  illustrated  by  the  facts  in  the 
third  count.  The  employee  Coughlin's  regular  hours  were  from 
7  a.  m.  to  4  p.  m.,  so  that  he  was  emploj^ed  the  nine  hours  which  the 
law  fixes  as  the  limit.  On  September  6,  1914,  he  remained  on  duty 
from  7  a.  m.  until  1.30  p.  m.,  when  he  was  definitely  excused  from 
duty  until  3  p.  m.,  at  which  hour  he  again  went  on  duty  and  worked 
until  5.10  p.  m.  The  next  day  he  worked  the  regular  hours.  B}' 
starting  to  compute  the  24-hour  period  at  3  p.  m.  on  the  former  day, 
the  prosecuting  officers  calculated  that  the  operator  exceeded  the  legal 
maximum  by  1  hour  and  10  minutes.  The  company  contended 
that  the  computation  should  be  made  from  7  a.  m.,  the  time  when  in 
regular  course  the  man  entered  upon  his  work.  Judge  Garland,  who 
delivered  the  opinion  of  the  majority,  ruled  that  the  method  adopted 
by  the  railroad  company  was  the  proper  one,  saying  in  part: 

In  the  Congressional  Eecord  for  March  3,  1907,  vol.  41,  p.  4543, 
it  appears  that  while  Senator  Patterson  was  speakinc  on  this  same 
statute  he  asked  Senator  Flint,  who  was  acting  as  spokesman  for  the 

^An  atnendment  of  1917  extends  the  law  to  females  employed  in  restaurants  ef  all 
classes,  Uius  avoiding  the  fault  of  classification  pointed  out  in  this  case. 
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conference  committee  having  the  bill  in  charge,  the  following  ques- 
tions ;  "  Is  the  twenty-four  hour  period  to  be  fixed  arbitrarily  by  the 
company?  Is  the  twenty-four  hour  period  a  calendar  day?  is  the 
twenty-four  hour  period  to  commence  with  each  individual  workman 
as  he  enters  upon  the  duties  of  his  twenty- four  hours  of  labor  ? " 
Senator  Flint  answered  the  questions  as  follows:  "The  last  state- 
ment of  the  Senator  is  the  correct  statement."  We  are  of  the  opinion 
that  the  trial  judge  did  not  err  in  his  ruling  upon  this  question. 


Hours  of  Scrvice — ^Railroads — Night  and  Day  Offices — Illinois 
Central  R.  Co,  v.  United  States^  United  States  Circuit  Court  of  Ap- 
pealsj  Eighth  Circuit  {Mar.  H^  1917)^  ^U  Federal  Reporter^  page 
G67, — The  company  named  was  convicted  of  violations  of  the  Hours 
of  Service  Act  by  employing  operators  conveying  train  orders,  in  an 
office  continuously  operated,  for  more  than  9  hours  out  of  the  24. 
The  defense  was  that  the  employees  were  not  in  an  office  operated 
night  and  day,  and  as  they  worked  only  12  hours,  there  was  no  ex- 
cess. The  cases  related  to  three  stations  in  Iowa,  but  the  facts  were 
similar  in  each  case.  The  agent  and  operator  worked  at  the  station 
from  7  a.  m.  to  7  p.  m.,  when  another  operator  took  the  train  regis- 
ter and  order  book  and  carried  them  to  a  tower  a  few  hundred  feet 
away,  where  he  was  engaged  in  dispatching  from  7  p.  m.  to  7  a.  m., 
then  returning  the  books  to  the  depot.  The  court  held  that  the 
two  locations  constituted  but  one  office,  and  that  the  act  had  been 
violated,  affirming  the  judgment  of  the  court  below. 


Hours  of  Service — Railroads — Release  between  Runs  of  Round 
Trip — Minneapolis  <&  St.  Louis  R.  Co.  v.  United  States,  United  States 
Circuit  Court  of  Appeals,  Eighth  Circuit  {July  21, 1917) ,  ^i5  Fed- 
eral Reporter,  page  60. — The  railroad  company  named  was  con- 
victed in  a  district  court  on  several  counts  for  violation  of  the  Hours 
of  Service  Act.  The  facts  in  all  the  cases  were  similar,  and  in- 
volved the  employment  of  crews  of  freight  trains  on  round  trips, 
the  time  elapsing  between  the  start  and  finish  of  these  trips  being 
from  17  to  18  hours.  At  the  other  end  of  the  line  the  crews  were 
absolutely  released  for  from  2  to  2^  hours,  and  if  this  time  were 
deducted,  the  total  would  be  less  than  the  16  hours  of  service  per- 
mitted. The  facilities  for  rest  during  the  period  of  release  were 
not  good.  The  company  having  waived  a  jury  trial,  the  judge  of 
the  trial  court  found  that  the  service  was  continuous;  and  his  judg- 
ment of  conviction  was  affirmed,  one  of  the  three  judges  dissenting. 
The  following  is  from  the  majority  opinion  delivered  by  Judge  Car- 
land: 

That  an  employee  is  absolutely  relieved  from  service  is  not  of  con- 
troUing  importance,  if  the  time  is  so  short  or  the  opporturiitifes  for 
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rest  are  so  meager  that  for  all  practical  purposes  an  employee  does 
not  h^ve  the  opportunity  for  rest  which  the  law  requires. 

We  are  of  the  opinion  that  the  periods  of  release  were  periods  of 
waiting  which  gave  no  proper  opportunity  for  rest.  The  service  was 
what  is  termed  a  "  turn-around  "  service.    If  the  train  crew  can  be 

?jiven  an  absolute  dismissal  for  the  time  which  elapses  at  any  particu- 
ar  terminal  before  the  return  trip  is  made,  with  only  the  oppor- 
tunity for  rest  which  is  shown  by  tne  evidence  in  this  case,  and  such 
time  is  held  to  break  the  consecutive  hours  of  service,  then  the  pur- 
pose of  the  law  will  be  largely  defeated,  and  the  employees  per- 
mitted to  remain  on  duty  for  a  longer  period  than  is  lawful. 


Hours  of  Service — Railroads — Reports  of  Overtime — ^Honest 
MrsTAKE — United  States  v.  Northern  Pacific  Railway  Co.^  Supreme 
Court  of  the  United  States  {Dec,  4y  1916)^  S7  Supreme  Court  Re- 
porter^ page  22. — Five  employees  of  the  company  named  were  called 
at  8.10  o'clock  p.  m.,  October  29,  1911,  to  take  charge  of  a  wrecking 
train.  Before  they  reported  it  was  ascertained  that  the  train  would 
not  be  needed,  but  they  were  notified  that  they  should  report  at  10.35, 
During  the  interval  they  rendered  no  service  except  to  keep  alive  the 
fire  in  the  engine.  They  then  started  on  a  freight  run,  which  was 
delayed  by  hot  boxes  so  that  they  did  not  arrive  at  the  destination 
until  1.15  p.  m.  the  next  day.  If  the  time  were  reckoned  from  8.10  it 
would  make  17  hours  and  5  minutes  on  duty.  The  railroad  company, 
in  making  its  next  report  as  required  by  section  20  of  the  act  to  regu- 
late commerce,  believing  that  the  time  should  be  reckoned  from  10.35, 
omitted  the  names  of  these  men  from  among  those  who  had  exceeded 
the  limit  of  16  hours.  In  another  suit  judgment  had  been  rendered 
for  the  Government  for  the  forfeitures  for  excessive  services  by  these 
men,  thus  determining  that  the  employees  were  on  duty  from  8.10. 
The  Government  then  sued  for  a  penalty  of  $500  as  for  an  omission 
to  report  thC;  facts  for  5  days,  although  as  a  matter  of  fact  thej'  were 
not  reported  for  289  days  after  omission  in  the  report  of  November 
30,  1911.  In  aflSrming  the  judgment  of  the  circuit  court  of  appeals 
in  favor  of  the  company,  the  Supreme  Court  assumed  that  the  names 
wore  omitted  because  it  was  in  good  faith  believed  that  the  hours  of 
service  should  be  computed  from  10.35.  It  was  held  that  it  was  not 
the  intent  of  the  law  in  such  a  case  to  exact  the  penalty,  Mr.  Justice 
Clarke  delivering  the  opinion  and  saying  in  part : 

The  statute  is  a  penal  one  and  should  be  applied  only  to  cases 
coming  plainly  within  its  terms.  While  the  reports  filed  must  be 
truthful  reports,  yet,  since  they  must  be  made  under  oath,  the  pen- 
alties for  perjury  would  seem  to  be  the  direct  and  sufficient  sanction 
relied  upon  by  the  law-making  power  to  secure  their  correctness. 

There  ^re,  to  be  sure,  many  statutes  which  punish  violations  of 
their  r^q(uirements  regardless  of  the  intent  of  the  persons  violating 
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them ;  but  innocent  mistakes,  made  in  reporting  facts,  where  the  cir- 
cumstances are  such  that  candid-minded  men  may  well  differ  in  their 
conclusions  with  respect  to  them,  should  not  be  punished  by  exacting 
penalties,  except  where  the  express  letter  of  the  statute  so  requires; 
and  we  conclude  that  the  section  under  discussion  contains  no  such 
requirement. 

The  fact  that  the  Government  sues  for  only  one-fifty-seventh  part 
of  the  forfeitures  which  had  accrued  under  the  construction  of  the 
rule  and  statute  contended  for  by  it  should  make  us  slow  to  attribute 
to  Congress  a  purpose  to  enact  what  is  thus  admitted  to  be  a  punish- 
ment greatly  disproportionate  to  the  offense. 

It  being  very  clear  that  it  is  not  the  purpose  of  the  law  under 
discussion  to  punish  honest  mistakes,  made  in  a  genuinely  doubtful 
case,  the  decision  of  the  circuit  court  of  appeals  is  affirmed. 


Hours  of  Service — Eailroads — Best  Periods — Pennsylvania  R. 
Co,  v-  United  States^  United  States  Circuit  Court  of  Appeals^  2'hird 
Circuit  {Dec.  19^  1917)^  246  Federal  Reporter,  page  881,— The  com- 
pany named  was  convicted  in  a  district  court  of  violation  of  the 
Hours  of  Service  Act.  The  employees  alleged  to  have  been  em- 
ployed for  more  than  16  hours  out  of  24  were  engineers  and  firemen 
on  extra  engines  used  to  push  freight  trains  over  the  mountain 
grades  of  the  company's  line.  After  pushing  one  train  a  certain 
distance  from  the  starting  point,  an  engine  awaited  the  arrival  of  a 
train  going  in  the  opposite  direction,  which  it  assisted  in  the  same 
manner.  Hostlers  took  charge  of  the  engines  in  the  interim,  and 
the  crews  were  allowed  to  take  the  time  for  rest,  the  company  fur- 
nishing resthouses  at  some  places,  and  lodging  houses  being  avail- 
able at  others.  The  men  were  subject  to  call  al  any  time  and  were 
paid  for  the  entire  time.  In  one  instance  cited  by  the  court  as  typi- 
cal there  were  two  rest  periods  of  50  minutes  each,  spent  in  a  rest- 
house,  and  the  period  of  duty  exclusive  of  these  periods  was  15  hours 
and  10  minutes.  In  other  cases  there  was  no  resthouse,  but  the  men 
went  to  lodgings  near  by  and  were  off  duty  for  two  hours.  The 
court  found  that  the  nature  of  the  work  and  the  circumstances  were 
exceptional,  and  held  that  the  rest  periods  should  be  deducted  in 
computing  the  working  time.  The  judgment  below  was  therefore 
reversed.  Judge  Buffington,  who  delivered  the  opinion,  also  refers 
to  the  importance  of  transportation  during  the  War,  and  intimates 
that  some  consideration  should  be  given  to  the  unusual  conditions, 
•n  cases  where  there  is  no  actual  overstrain  of  the  employees.  He 
j^lso  makes  a  suggestion  that  in  view  of  the  large  number  of  prosecu- 
tions of  railroads  in  "borderline"  cases,  the  authorization  of  an  ad- 
min.istrative  officer  representing  the  Interstate  Commerce  Commis- 
sion, to  consult  with  the  railroad  officials  and  use  his  discretion  in 
advising  them  as  to  the  boundaries  of  permissible  prjjtpiticp^^  would 
much  simplify  the  problems  presented  in  the  enforcement  of  the  law. 
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Hours  of  Service — ^Railroads — Switch  Tenders — Chicago  dh  Al- 
ton R»  Co.  V.  United  States^  United  States  Circuit  Court  of  Appeals^ 
Seventh  Circuit  (July  12^  ^917)^  £44  Federal  Reporter,  page  945. — 
The  United  States  brought  action  against  the  railroad  company 
named  for  violation  of  the  Hours  of  Service  Act  by  the  employment 
of  switch  tenders  in  its  Bloomington-Normal  yard,  which  is  TJ  miles 
long,  for  12  hours  per  day.  The  company  contended  that  the  16-hour 
limit  instead  of  that  of  9  hours  applied  to  these  employees.  Judg- 
ment for  the  Government  was,  however,  affirmed  in  an  opinion  de- 
livered  per  curiam,  which  was  for  the  most  part  as  follows : 

The  train  dispatchers  and  operators  who  direct  the  movement  of 
the  trains  elsewhere  on  the  road  outside  of  the  yard  limit  have  no 
function  within  it.  Therein  the  yardmaster  has  the  general  direction 
of  all  train  movements,  his  orders  being  communicated  to  and  exe- 
cuted by  his  subordinates,  the  switch  tenders,  who  are  stationed  at 
various  switch  shanties  within  the  yard,  each  switch  tender  having 
special  charge  of  certain  switches  in  the  immediate  vicinity  of  his 
particular  shanty,  and  the  service  being  continuous  night  and  day. 
The  orders  for  the  movement  of  the  trains  are  transmitted  by  the 
yardmaster  from  his  central  office  by  telephone  to  the  various  switch 
shanties,  where  the  switch  tenders,  at  phones  therein,  receive  them, 
and  execute  them  by  transmitting  them  verbally  or  by  signal  to  the 
engine  or  train  crews,  and  by  manipulating  the  switches,  so  that 
trains  may  take  their  proper  tracks  without  coming  in  contact  with 
each  other  or  with  the  various  switch  engines  and  cars  being  switched 
and  moved  thereabout.  Defendant  had  a  rule  requiring  trains  pass- 
ing through  the  yard  to  reduce  speed  and  proceed  only  after  the  way 
is  seen  or  known  to  be  clear.  This  use  of  the  telephones  by  the 
switch  tenders  in  connection  with  the  movement  of  the  trains  was 
not  occasional  or  exceptional,  but  was  part  of  their  general  and  usual 
duties;  each  train  movement  so  communicated  to  the  crews,  or  par- 
ticipated in  by  the  switch  tender,  being  preceded  by  his  reception  of 
a  telephoned  order  directing  it. 

Our  decision  of  August  6,  1915,  in  Chicago,  Rock  Island  &  Pacific 
Ry.  Co.  V.  United  States,  reported  in  226  Fed.  27  [Bui.  No.  189,  p. 
155] ,  and  followed  by  us  in  Chicago  &  Northwestern  Ry.  Co.  v.  United 
States,  226  Fed.  30,  is  against  the  proposition,  advanced  for  plain- 
tiff in  error,  that  the  16-hour  limit,  and  not  the  9-hour  limit,  applies; 
and  upon  the  authoritv  of  those  cases  the  judgment  of  the  district 
court  must  be  and  is  affirmed. 


Hours  op  Service — Railroads — Telegraph  Operator  Occasion- 
ally Transmitting  Orders  for  Interstate  Trains — Denver  c&  Inter^ 
urban  By.  Co.  v.  United  States,  United  States  Circuit  Court  of  Ap- 
peals, Eighth  Circuit  (Oct.  11,  1916),  236  Federal  Reporter,  page 
685. — Prosecution  was  commenced  against  the  company  named  for 
alleged  violation  of  the  Hours  of  Service  Act  by  the  employment 
of  its  telegraph  operator  at  GlobeviUe,  Colo.,  in  a  day  and  night  office, 
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for  more  than  9  hours,  he  having  been  employed  from  3  o'clock  p.  m., 
July  4,  1914,  to  1.07  a.  m.,  July  5.  The  company  contended  that 
it  and  the  operator  were  not  engaged  in  interstate  commerce,  at 
any  rate,  not  on  the  day  mentioned.  The  company  hauled  interstate 
freight  over  a  part  of  its  line,  but  such  trains  did  not  pass  Globe- 
ville.  The  operator  was  controlled  by  the  chief  train  dispatcher  of 
the  Colorado  &  Southern  Kailway.  Some  of  the  trains  of  the  Den- 
ver &  Interurban  Co.  ran  over  the  interstate  highway  of  the  Colorado 
A  Southern  road,  and  occasional  orders  were  transmitted  through 
the  Globeville  operator  relating  to  the  meeting  and  passing  of  the 
Denver  &  Interurban  trains  and  the  interstate  trains  of  the  Colorado 
Si  Southern  Railway.  The  judgment  of  the  court  below,  for  the 
Government,  was  affirmed,  the  court  holding  that  the  facts  brought 
the  matter  within  the  Hours  of  Service  Act.  Judge  Trieber  deliv- 
ered the  opinion,  in  the  course  of  which  he  said : 

The  fact  that  on  that  particular  day  this  operator  at  Globeville 
had  received  no  orders  relating  to  interstate  trains  is  wholly  im- 
material. 

Tliere  was  a  joint  traffic  arrangement  over  this  line  and  that  of  the 
Colorado  &  Southern  Railway  Co.,  over  certain  parts  of  an  interstate 
highway,  and  all  trains  using  that  highway  were  under  the  control 
of  one  person,  the  train  dispatcher  of  the  Colorado  &  Southern,  ad- 
mittedly an  interstate  railway,  from  whom  this  operator  received 
his  orders,  which  he  was  bound  to  transmit.  The  courts  have  been 
very  liberal  in  construing  who  are  employees  of  a  railroad  engaged 
in  interstate  transportation.  [Cases  cited.]  And  in  our  opinion 
the  defendant  and  its  operator  were  clearly  engaged  in  interstate 
commerce. 


HouKS  OF  Service — Railroads — Unavoidable  Delay — Atchison^ 
Topeka  <&  Santa  Fe  Ry.  Co.  v.  United  States^  Supreme  Court  of  the 
United  Stages  {June  4,  ^917),  37  Supreme  Court  Reporter^  P^iQo 
635. — ^The  company  named  was  convicted  of  a  violation  of  the  Hours 
of  Service  Act  in  permitting  the  employment  of  a  train  crew  for 
more  than  the  statutory  limit  on  a  run  from  Parker  to  Los  Angeles, 
Cal.  A  delay  of  over  six  hours  was  caused  at  one  point  by  the  break- 
ing of  an  axle,  which  was  shown  to  have  been  an  unavoidable  acci- 
dent ;  but  it  appeared  that  the  crew  might  have  been  relieved  at  San 
Bernardino,  which  was  a  division  terminal,  though  not  the  terminal 
of  the  train  crew.  It  was  held  that  the  company  could  not  be  ex- 
cused for  not  making,  at  that  point,  a  change  of  crews,  which  would 
have  prevented  the  overtime  work.  Tlie  following  brief  extracts  are 
from  the  opinion  delivered  by  Mr.  Justice  Day : 

The  requirement  of  continued  service  after  the  train  reached  San 
Bernardino  was  not  occasioned  by  the  unforeseen  accident,  Ijut  was 
tlie  direct  consequence  of  the  failure  of  the  coifipany  t<^' relieve  the 
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employees  by  the  substitution  of  a  fresh  crew,  as  the  record  shows 
could,  readily  have  been  done. 

If  the  construction  contended  for  by  the  company  be  adopted,  it 
would  follow  that  the  employees  might  be  kept  in  service  for  indofi- 
nite  periods,  until  the  termination  or  end  of  the  run  should  be 
reached,  which  it  is  not  difficult  to  suppose  might  require  many  hours 
of  service  beyond  the  limitations  prescribed  in  the  body  of  the  act. 
This  construction  would  defeat  the  purpose  of  the  act  by  permitting 
the  employees  to  endanger  themselves  and  the  public  by  the  con- 
tinued service  of  tired  and  exhausted  men.  We  reach  the  conclusion 
that  in  keepilig  the  crew  in  service  beyond  San  Bernardino  the  com- 
pany was  guilty  of  a  violation  of  the  statute. 


Insurance — Sunstroke  as  Accident — Higgins  v.  Midland  Cas- 
ualty Co,^  Supreme  Court  of  Illinois  (Dec.  19, 1918) ,  118  Northeast- 
ern Reporter,  page  11. — Clarence  E.  Higgins  was  a  traffic  policeman 
in  the  city  of  Eockford,  111.  On  June  4,  1913,  a  very  warm  day,  he 
had  been  standing  at  the  intersection  of  Main  and  State  streets  for 
some  time,  when,  at  4.30  p.  m.,  he  suffered  a  sunstroke  and  was  com- 
pelled to  go  home.  As  a  result  of  this  stroke  he  suffered  a  complete 
physical  and  mental  breakdown.  The  company  named  had  issued 
to  him,  about  a  year  earlier,  a  policy  of  insurance,  indemnifying  him 
*' against  bodily  injury  (herein  called  such  injury),  sustained  solely 
through  accidental  means."  A  clause  entitled  "  Special  Indemnities, 
Section  D,"  was  included  in  the  policy,  and  read  as  follows: 

''  Blood  poisoning,  sunstroke,  freezing,  hydrophobia,  asphyxia- 
tion, unprovoked  assaults,  and  choking  by  swallowing,  as  the  result 
of  such  injury,  shall  be  deemed  to  be  included  in  said  term  'such 
injury.'" 

Grace  Higgins,  as  his  conservator,  brought  suit  on  the  policy,  and 
an  appellate  court  affirmed  a  judgment  for  the  company,  sustaining 
a  contention  of  the  company  that  as  the  injury  was  received  while 
the  insured  was  doing  just  what  he  intended  to  do  and  in  the  way  that 
he  intended,  it  could  not  be  classed  as  accidental.  The  case  is  said 
to  be  the  first  coming  before  this  supreme  court  raising  the  ques- 
tion whether  sunstroke  might  be  the  result  of  "  accidental  means." 
Under  the  circumstances  involved  in  this  case  it  was  held  to  be  such 
within  the  terms  of  the  policy,  and  the  judgment  was  reversed, 
Judge  Carter,  for  the  court,  examining  numerous  decisions  and 
saying: 

Did  Higgins,  in  this  case,  have  any  reason  to  assume  that  the 
natural  and  probable  consequence  of  his  acts  along  the  line  of  his 
duties  in  controlling  the  traffic  at  the  street  intersection  would  be  a 
sunstroke?  Plainly  not.  The  briefs  show  that  the  place  where  this 
sunstroke  occurred  is  a  busy  street  intersection,  and  we  have  a  right 
to  assii'ltie.ftom  the  evidence  that  many  other  people  were  passing 
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back  and  forth  in  the  line  of  their  regular  duties  across  this  street 
intersection  on  that  day,  and  that  no  other  people  so  passing  back  and 
forth  were  stricken  because  of  the  heat.  It  would  seem  to  require  no 
argument,  therefore,  to  conclude  that  from  Higgins'  duties  at  the  in- 
tersection in  question,  although  they  were  intentional  and  voluntary, 
a  sunstroke  would  not  be  considered  the  natural  and  probable  conse- 
quence of  his  course  of  action. 


Interference  with  Occupation — Public  Interest — Municipaii 
FuEii  Yards — Jones  v.  City  of  Portland^  Supreme  Court  of  the 
United  States  {Dec.  10^  1917)^  88  Supreme  Court  Reporter ^  page 
112. — The  legislature  of  the  State  of  Maine  passed  in  1903  a  law, 
incorporated  in  the  Revised  Statutes  of  1903  as  section  87  of  chapter 
4,  and  reading  as  follows : 

Any  city  or  town  may  establish  and  maintain,  within  its  limits,  a 
permanent  wood,  coal,  and  fuel  yard,  for  the  purpose  of  selling,  at 
cost,  wood,  coal,  and  fuel  to  its  inhabitants.  The  term  "  at  cost,"  as 
used  herein,  shall  be  construed  as  meaning li^ithout  financial  profit. 

The  authorities  of  the  city  of  Portland,  in  February,  1913,  duly 
passed  a  vote  to  establish  such  a  yard,  the  vote  following  the 
language  of  the  statute  in  all  respects.  It  was  provided  that  the 
money  necessary  for  the  purpose  should  be  raised  by  taxation,  and 
$1,000  was  appropriated.  Citizens  and  taxpayers  of  the  city  then 
brought  suit  to  enjoin  the  establishment  of  the  yard.  The  supreme 
court  having  decided  in  favor  of  the  city,  sustaining  a  demurrer  to 
the  bill,  the  case  was  carried  to  the  Federal  Supreme  Court  on  the 
ground  that  the  statute  violated  the  fourteenth  amendment  to  the 
Constitution ;  'it  was  contended  that  the  establishment  of  municipal 
fuel  yards  is  not  a  public  purpose,  and  that  therefore  taxation  to 
maintain  one  would  be  a  taking  of  property  without  due  process  of 
law.  Mr.  Justice  Clarke  delivered  the  opinion  of  the  Supreme  Court, 
and,  after  stating  the  facts  of  the  case,  said : 

The  decision  of  the  case  turns  upon  the  answer  to  the  question 
whether  the  taxation  is  for  a  public  purpose.  It  is  well  settled  that 
moneys  for  other  than  public  purposes  can  not  be  raised  by  taxation, 
and  that  exertion  of  the  taxing  power  for  merely  private  purposes  is 
beyond  the  authority  of  the  State.  Citizens'  Savings  &  Loan  Associa- 
tion V,  Topeka,  20  Wall.  655. 

The  act  in  question  has  the  sanction  of  the  legislative  branch  of 
the  State  Government,  the  body  primarily  invested  with  authority  to 
determine  what  laws  are  required  in  the  public  interest.  That  the 
purpose  is  a  public  one  has  been  determined  upon  full  consideration 
by  the  Supreme  Judicial  Court  of  the  State  upon  the  authority  of  a 
previous  decision  of  that  court.  Laughlin  v.  City  of  Portland,  111 
Me.  486,  90  Atl.  318. 

The  attitude  of  this  court  toward  State  legislation  purporting  to 
be  passed  in  the  public  interest,  and  so  declared  to  be  by  the  decision 
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of  the  court  of  last  resort  of  the  State  in  passing  the  act,  has  often 
been  declared.  In  Union  Lime  Co.  v,  Qiicago  &  N.  W.  Ey.  Co.,  233 
U.  S.  211,  34  Sup.  Ct  522,  this  court  declared  that  a  decision  of  the 
highest  court  of  the  State  declaring  a  use  to  be  public  in  its  nature 
would  be  accepted  unless  clearly  not  well  founded.    [Cases  cited.] 

In  the  case  of  Laughlin  v.  City  of  Portland,  supra,  the  matter  was 
fully  considered  by  the  Supreme  Judicial  Court  of  that  State. 
After  reviewing  the  cases  which  establish  the  general  authority  of 
municipalities  m  the  interest  of  the  public  health,  convenience,  and 
welfare  to  make  provisions  for  supplying  the  inliabitants  of  such 
community  with  water,  light,  and  heat  by  means  adequate  for  that 
purpose,  the  court  came  to  consider  the  distinction  sought  to  be 
made  between  the  cases  which  sustain  the  authority  of  the  State  to 
authorize  municipal  action  for  the  purposes  stated,  and  the  one  under 
consideration,  because  of  the  fact  that  in  the  instances  in  which 
municipal  authority  had  been  sustained  the  use  of  the  public  streets 
and  highways  for  mains,  poles,  and  wires  in  the  distribution  of 
water,  light,  and  heat  had  been  required  under  public  authority, 
whereas  in  supplying  fuel  to  consumei's,  under  the  terms  of  the  law 
in  question,  no  such  permission  was  essential,  the  court  saying : 

"  Let  us  look  at  the  ^estion  from  a  practical  and  concrete  stand- 
pomt.  Can  it  make  any  real  and  vital  difference  and  convert  a  public 
into  a  private  use  if,  instead  of  burning  the  fuel  at  the  power  station  to 
produce  the  electricity,  or  at  the  central  heating  plant  to  produce  the 
rieat  and  then  conducting  it  in  the  one  case  by  wires  and  m  the  other 
by  pipes  to  the  user's  home,  the  coal  itself  is  hauled  over  the  same 
hignway  to  the  same  point  of  distribution?  We  fail  to  see  it.  It  is 
only  a  different  and  simpler  mode  of  distribution  and,  if  the  legisla- 
ture has  the  power  to  authorize  municipalities  to  furnish  heat  to  its 
inhabitants  '  it  can  do  this  by  any  appropriate  means  which  it  may 
think  expedient.'  The  vital  and  essential  element  is  the  character 
of  the  service  rendered  and  not  the  means  by  which  it  is  rendered. 
It  seems  illogical  to  hold  that  a  municipality  may  relieve  its  citizens 
from  the  rigor  of  cold  if  it  can  reach  them  by  pipes  or  wires  placed 
under  or  above  the  highways  but  not  if  it  can  reach  them  by  teams 
traveling  along  the  identically  same  highway.  It  will  be  something 
of  a  task  to  convince  the  ordinarily  intelligent  citizen  that  an  act  of 
the  legislature  authorizing  tlie  former  is  constitutional,  but  one 
authorizing  the  latter  is  unconstitutional  beyond  all  rational  doubt. 
For  we  must  remember  that  we  are  considering  the  existence  of  the 
power  in  the  legislature  which  is  the  only  question  before  the  court, 
and  not  the  wisdom  of  its  exercise  which  is  for  the  legislature  alone." 

Bearing  in  mind  that  it  is  not  the  function  of  this  court  under  the 
authority  of  the  fourteenth  amendment  to  supervise  the  legislation 
of  the  States  in  the  exercise  of  the  police  power  beyond  protectins: 
against  exertions  of  such  authority  in  the  enactment  and  enforcement 
of  laws  of  an  arbitrary  character,  having  no  reasonable  relation  to  the 
execution  of  lawful  purposes,  we  are  unable  to  say  that  the  statute 
now  under  consideration  violates  rights  of  the  taxpayer  by  taking 
his  property  for  uses  which  are  private. 

The  authority  to  furnish  light  and  water  by  means  of  municipally 
owned  plants  has  long  been  sanctioned  as  the  accomplishment  of  a 
publid'piurj^Ose  justifying  taxation  with  a  view  to  maJdng  provision 
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for  their  establishment  and  operation.  The  right  of  a  municipality 
to  promote  the  health,  comfort,  and  convenience  of  its  inhabitants 
by  the  establishment  of  a  plant  for  the  distribution  of  natural  gas 
for  heating  purposes  was  sustained,  and  we  think  properly  so,  in 
State  of  Ohio  v.  Toledo,  48  Ohio  St.  112,  26  N.  E.  1061.  We  see  no 
reason  why  the  State  may  not,  if  it  sees  fit  to  do  so,  authorize  a 
municipality  to  furnish  heat  by  such  means  as  are  necessary  and  such 
sj'stems  as  are  proper  for  its  distribution.  Heat  is  as  indispensable 
to  the  health  and  comfort  of  the  people  as  is  light  or  water.  In  any 
event  we  are  not  prepared  to  say  that  when  a  State  usithorizes  a 
municipality  to  tax  with  a  view  to  providing  heat  at  cost  to  the  in- 
habitants of  the  city,  and  that  purpose  is  declared  by  the  highest 
court  of  the  State  to  be  a  public  one,  that  the  property  of  a  citizen 
who  is  taxed  to  effect  such  purpose  is  taken  in  violation  of  rights 
secured  by  the  Constitution  of  the  United  States.  As  this  view  de- 
cides the  questions  open  to  consideration,  it  follows  that  the  judg- 
ment of  the  Supreme  Judicial  Court  of  Maine  must  be  affirmed. 


Labor  OROANizATioNff — ^BoYCX)Tr — Advertising  Theater  as  Un- 
fair— Conspiracy — ^Injunction — Empire  Theater  Co.  v.  Cloke 
et  aZ.,  Supreme  Court  of  Montana  {Jan.  ^5,  1917)^  163  Pacific  Re- 
porter^ page  107. — ^The  theater  company  named  sought  an  injunction 
against  the  Musicians'  Mutual  Union  and  the  Silver  Bow  Trades 
Council,  their  members,  and  certain  named  persons,  to  prevent  picket- 
ing the  theater  and  publishing  it  as  unfair  to  organized  labor,  and 
carrying  on  a  boycott  against  the  theater.  The  dispute  between  the 
unions  and  the  company  was  brought  about  by  the  refusal  of  the 
company  to  comply  with  a  demand  of  the  musicians'  union  that  five 
of  its  members  be  employed,  at  a  stated  rate,  at  every  exhibition  of 
moving  pictures.  The  district  court  of  Silver  Bow  County  dismissed 
the  petition,  relying  upon  previous  decisions  of  the  supreme  court 
of  the  State,  which  are  discussed  in  the  following  portion  of  the 
opinion  delivered  by  Judge  Sanner,  affirming  the  judgment  of  the 
court  below: 

The  denial  of  any  relief  was  expressly  based  upon  the  prior  de- 
cisions of  this  court  in  Lindsay  &  Co.  v.  Montana  Federation  of 
Labor,  etc.,  37  Mont.  264,  96  Pac.  127  fBul.  No.  78,  p.  604],  and  Iver- 
son  V.  Dilno,  44  Mont.  270, 119  Pac.  719  [Bui.  No.  99,  p.  730],  and  the 
plaintiff,  contending  that  the  second  part  of  the  Lindsay  opinion  is 
obiter,  insists  that  so  much  of  both  decisions  as  are  really  effective,  as 
well  as  the  later  case  of  Peek  v.  Northern  Pacific  Ry.  Co.,  51  Mont. 
295,  152  Pac.  421  [Bui.  No.  189,  p.  294],  command,  upon  the  facts 
found,  a  result  exactly  opposite. 

The  court  refused  to  accept  this  view,  however,  saying : 

The  portion  of  the  Lindsay  opinion  asserted  to  be  obiter  holds 
that  injunction  does  not  lie  to  restrain  the  publication  of  a  circular 
denouncing  an  enterprise  as  unfair  to  organized  labor,  whetJaber  such 
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publication  emanate  from  one  or  from  many  persons,  a  conclusion 
wliicti  is  assailed  as  altogether  wrong.  Considering  how  that  case 
was  presented,  we  can  not  regard  the  part  referred  to  as  obiter. 

As  to  the  matter  of  constitutional  liberty  of  speech  and  publica- 
tion, and  the  operation  of  the  boycott.  Judge  Sanner  said: 

Counsel  urge,  however,  that  the  conclusion  is  unsound  because  the 
constitutional  provision  postulated  as  the  basis  of  it  (State  Const, 
art.  3,  sec.  10)  is  addressed  to  the  legislature  and  not  to  the  courts, 
because  it  in  some  way  interferes  with  the  power  of  courts  of  equity 
in  cases  of  nuisance,  and  because  it  is  contrary  to  the  stand  repeatedly 
taken  by  the  Supreme  and  other  courts  of  the  United  States.  The 
answer  is  not  difficult.  This  court  founded  its  decision  upon  the 
language  of  the  provision  above  cited,  which  not  only  forbids  the 
passage  of  any  law  impairing  the  freedom  of  speech,  as  does  the 
National  Constitution,  but  which  also  proclaims,  as  the  National  Con- 
stitution does  not,  that  "every  person  shall  be  free  to  speak,  write 
or  publish  whatever  he  will  on  any  subject,  being  responsible  for  all 
abuse  of  that  liberty."  We  thought,  as  we  still  think,  that  this  second 
clause  of  our  provision  conveys  the  idea  of  liberty,  unchecked  as  to 
what  may  be  published,  by  anything  save  penalty,  and  is  therefore 
so  material  a  departure  from  the  meaning  given  to  the  national  pro- 
vision that  the  Federal  cases  have  little,  if  any,  significance ;  and  we 
were,  as  we  still  are,  unable  to  conceive  how  any  one  can  possess  the 
right  to  publish  what  he  pleases,  subject  only  to  penalty  for  abuse, 
and  at  the  same  time  be  prevented  by  any  court  from  doing  so.  It 
is  to  be  remembered,  however,  that  this  court  was  dealing  in  the 
Lindsay  case  with  the  right  to  publish  at  lar^e,  not  with  the  pro- 
priety of  enjoining  acts  which,  tliough  they  be  m  aid  of  the  right  to 
publish,  are  brought,  or  sought  to  be  brought,  within  the  category 
of  nuisances.  That  subject  was  considered  somewhat  in  the  Dilno 
case  and  will  be  referred  to  later  in  this  opinion. 

So  premising,  we  come  to  the  result  common  in  both  the  Lindsay 
and  the  Dilno  cases,  which  is  to  declare  that  labor  unions  are  not 
unlawful  in  this  State;  that  such  unions  may  publish  and  pursue  a 
peaceful  boycott  against  any  person  or  enterprise  deemed  by  them 
to  be  unfriendly,  and  that  a  combination  of  such  unions  or  their 
members  for  such  purposes  can  not  be  viewed  as  a  conspiracy. 

Every  person  has  the  right,  singly  and  in  combination  with  others, 
to  deal  or  refuse  to  deal  with  whom  he  chooses;  to  reach  his  decision 
in  that,  as  in  all  other  matters,  upon  or  without  good  reason:  to 
regard  as  unfriendly  all  those  who,  with  or  without  justification, 
refuse  to  cooperate  or  sympathize.  These  rights  do  not  depend  upon 
the  character,  numbers,  or  influence  of  those  who  seek  to  exercise 
them ;  nor  upon  the  occasion  for  their  exercise ;  nor  upon  the  conse- 
quences which  may  follow  from  their  legitimate  use.  They  have 
been  recognized  by  this  court  as  existing  in  an  incorporated  rail- 
way benefit  society  (Peek  v.  Northern  Pac.  Ry.  Co.,  supra),  and  it 
may  be  said  in  passing  that  they  likewise  belong  to  merchants'  asso- 
ciations, to  consumers  interested  in  the  cost  of  living,  and,  in  some 
measure,  to  all  otlicr  persons  or  groups  of  persons  by  whom  a  boycott 
may  be  conceived  and  practiced.    The  defendants  had  tliese  rights, 
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and,  having  them,  could  lawfully  announce  their  intention  to  assert 
them.  The  plaintiff,  on  the  other  hand,  has  no  vested  right  in  the 
patronage  or  the  defendants,  or  of  any  one  else  who  may  choQse  to 
withhold  it;  and,  no  more  than  the  plaintiff,  have  the  persons  who 
may  choose  to  patronize  it  any  vested  right  to  such  patronage.  Such 
persons  may  take  such  patronage  on  the  terms  imposed,  or  not,  as 
they  see  fit,  just  as  the  defendants  and  their  friends  may,  if  tliey  see 
fit,  choose  to  regard  a  rejection  of  these  terms  as  a  rejection  of  their 
patronage.  In  short,  the  "  threat "  conveyed  was  to  do  what  the 
defendants  lawfully  could  do — a  mere  warning  of  their  intention 
which  they  could  lawfully  give.  A  combination  to  do  a  lawful  thing 
by  lawful  means  is  no  conspiracy.  Counsel  for  plaintiff  point  to 
the  occasion  for  this  boycott,  and  eloquently  denounce  the  effrontery 
of  labor  unions  in  dictating  to  those  who  are  not  held  to  them  by  any 
ties  as  offensive  and  as  dangerous  to  our  most  precious  heritage, 
personal  liberty.  Offensive  such  dictation  must  certainly  be,  but  not 
more  offensive  rfor  more  dangerous,  we  think,  than  when  the  like 
is  put  forward  by  agencies  of  quite  a  different  character.  Attempted 
dictation,  more  or  less  disguised,  is  ever  present;  but  it  is  not,  in  con- 
templation of  the  law,  an  invasion  of  liberty  so  long  as  it  amounts  to 
nothing  more  than  a  demand  which  one  party  has  a  legal  right  to 
make,  upon  the  alternative  of  its  displeasure,  and  the  other  the  legal 
right  to  refuse,  braving  that  displeasure.  We  see  nothing  in  the 
Peek  case  to  interfere  with  the  conclusions  announced  in  the  Lindsay 
and  Dilno  cases,  but  much  to  confirm  them,  and  we  are  satisfied  that 
these  cases  correctly  apply  the  law  to  present-day  conditions.  It 
follows  that  the  judgment  must  be  upheld  so  far  as  the  boycott  and 
its  publication  at  large  are  concerned. 

As  to  the  complaint  that  the  picketing,  etc.,  constituted  a  nuisance, 
it  was  held  that  the  evidence  did  not  bear  out  this  contention,  as  there 
was  no  proof  of  intimidation  or  violence.  The  judgment  of  the  court 
below,  dismissing  the  petition  for  an  injunction,  was  affirmed. 


Labor  Organizations — Boycott — Advertising  Theater  as  Un- 
fair— Injunction — Steffes  v.  Motion  Picture  Machine  Operators^ 
Union  et  al.y  Supreme  Court  of  Minnesota  (Feb.  23^  1917)^161  North- 
western  Reporter^  pdge  521^. — ^Albert  Steffes,  who  carries  on  a  motion 
picture  theater  in  Minneapolis,  petitionee'  for  an  injunction  against 
the  union  named  to  restrain  interference  with  his  business,  consisting 
in  part  of  the  hiring  of  a  man  to  carry  back  and  forth  in  front  of 
the  theater  a  banner  with  the  words,  "  This  theater  is  unfair  to  or- 
ganized labor."  The  dispute  between  him  and  the  union  was  brought 
about  by  his  employment  of  a  machine  operator  who  was  not  a  union 
man.  As  the  decision  in  the  district  court  of  Hennepin  County  had 
denied  the  injunction,  Judge  Hallam,  who  delivered  the  opinion  for 
the  supreme  court,  remarked  that  the  truth  of  facts  which  were  in 
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dispute  must  be  taken  to  be  favorable  to  the  defendants,  and  that 
certain  acts  charged  to  them,  which  were  distinctly  unlawful,  would 
be  held  not  proven.  In  expressing  the  court's  decision  that  the  order 
denying  the  injunction  should  be  affirmed,  he  said  further: 

The  term  "  unfair  "  as  used  by  organized  labor  has  come  to  have  a 
meaning  well  understood.  It  means  that  the  person  so  designated  is 
unfriendly  to  organized  labor  or  that  he  refuses  to  recognize  its  rulers 
and  regulations.  It  charges  no  moral  shortcoming  and  no  want  of 
business  capacity  or  integrity.  As  applied  to  a  theater  it  signifies 
nothing  as  to  the  merits  of  its  performances.  As  a  rule  one  man  has 
no  right  to  interfere  in  the  business  affairs  of  another,  but  if  his 
act  in  so  doing  is  in  pursuit  of  a  just  purpose  to  further  his  own  in- 
terests he  may  be  justified  in  so  doing,  and  so  long  as  he  does  not  act 
maliciously  and  does  not  unreasonably  or  unnecessarily  interfere 
with  the  rights  of  his  neighbor  he  can  not  be  charged  with  actionable 
wrong.  Grant  v,  St.  Paul  Building  Trades  Council,  161  N.  W.  520. 
[See  p.  131.] 

In  Gray  v.  Building  Trades  Council,  91  Minn.  171,  97  N.  W.  663 
[Bui.  No.  53,  p.  955],  it  was  said  that  whether  a  publication  that  an 
employer  of  labor  is  "  unfair  "  is  or  is  not  unlawful  depends  on  the 
circumstances  of  each  case,  that  a  notification  to  customers  that  plain- 
tiffs are  "unfair"  may  portend  a  threat  or  intimidation,  in  which 
case  it  will  constitute  a  boycott  and  is  unlawful,  but  that  a  mere  noti- 
fication of  that  sort  without  more  is  not  a  threat,  is  not  unlawful, 
and  that  the  trial  court  was  in  error  in  that  case  in  enjoining  such 
conduct. 

The  decision  in  the  Gray  case  is  controlling  and  in  accordance 
with  it  we  hold  that  the  court  did  not  err  in  refusing  to  enjoin  the  use 
of  the  banner  used  in  this  case  unless  its  use  upon  the  public  street 
was  unlawful.  If  the  banner  itself  is  lawful  we  are  unable  to  see 
how  the  mere  display  of  it  by  a  pedestrian  upon  a  public  street  is 
unlawful.  It  is  plain  that  one  displaying  it  may  easily  fall  into  un- 
lawful practices.  If  it  be  accompanied  by  acts  that  constitute  ob- 
struction of  the  street  or  of  access  to  plaintiff's  place  of  business,  or 
if  accompanied  bj'^  any  words  or  acts  which  constitute  intimidation 
or  threats,  the  whole  transaction  is  unlawful  and  should  be  enjoined. 
There  are  claims  of  this  kind  in  plaintiff's  complaint  and  affi- 
davits, but  they  are  all  denied.  The  affidavits  on  the  part  of  defend- 
ants negative  any  acts  of  this  character.  They  are  to  the  effect  that 
the  banner  was  aisplayed  on  the  street  and  not  on  the  sidewalk,  that 
there  has  been  no  interference  with  patrons  of  the  theater.  The  trial 
court  has  a  large  measure  of  discretion  in  the  matter  of  granting 
injunctions  pendente  lite.  On  this  showing  we  are  not  disposed  to 
override  the  order  of  the  trial  court  in  refusing  a  temporary  injunc- 
tion. This  is  in  harmony  with  the  few  decisions  we  find  that  bear 
upon  this  subject.    [Cases  cited.] 

If,  on  a  full  hearing  on  the  trial  on  evidence  produced  by  the  par- 
ties, the  court  shall  find  that  the  charges  in  the  complaint  are  true, 
proper  relief  can  then  be  given,  but  we  are  of  the  opinion  that  in 
denying  an  injunction  on  the  pleadings  and  affidavits  submitted 
there  was  no  abuse  of  discretion. 
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Labob  Organizations — ^Boycott — Advertising  Theater  as  Un- 
fair—iNjuNcmoN — Evidence — Martin  et  dL.  v.  Francke  et  al.^  Su- 
preme  Judicial  Court  of  Massachusetts  (May  S6j  1917)  ^116  Northeast- 
ern Reporter^  page  JfiU, — ^Martin  and  Wellbrook,  members  of  the 
Knights  of  Labor,  and  moving  picture  operators,  and  Gammpn  and 
Harldns,  proprietors  of  the  theater  in  which  the  operators  were  em- 
ployed, sued  for  an  injunction  against  Wm.  C.  Francke  and  others, 
who,  with  the  exception  of  two  men  involved  in  the  display  of  banners, 
were  members  and  officers  of  a  local  organization  of  operators  affiliated 
with  the  American  Federation  of  Labor.  It  appeared  that  the  defend- 
ants attempted  to  secm'e  the  discharge  of  Martin  and  Wellbrook,  and, 
when  they  were  unsuccessful  in  this,  published  by  means  of  banners 
statements  that  the  theater  was  unfair  to  the  organization.  Further 
findings  of  the  master  to  whom  the  case  was  referred  for  the  taking 
of  evidence  and  determination  of  facts,  also  the  procedure  in  the 
case  and  the  decision  in  regard  to  disputed  points,  are  shown  in  the 
opinion  delivered  by  Judge  Crosby,  from  which  the  following  is 
taken : 

The  master  finds : 

That "  the  purpose  of  the  respondents  in  carrying  these  banners  was 
to  cause,  if  possible,  members  of  the  American  Federation  of  Labor 
and  the  public  to  refrain  from  purchasing  tickets  of  admission  to 
the  Apollo  Theater;"  that  it  "was  the  intention  of  the  respondents 
in  doing  the  acts  hereinbefore  described  to  compel  the  discharge  of 
the  complainants  Martin  and  Wellbrook  by  the  other  two  complain- 
ants, or  to  cause  the  complainants  Martin  and  Wellbrook  to  join  the 
American  Federation  of  Labor,  but  they  were  unsuccessful." 

It  was  admitted  at  the  hearing  before  the  master  that  there  had 
been  no  diminution  in  the  attendance  at  the  theater  due  to  the  acts 
of  the  respondents  or  any  of  them. 

A  final  decree  has  been  entered  in  the  superior  court  enjoining  the 
defendants  from  interfering  with  rights  of  the  plaintiffs  respec- 
tively; the  only  questions  presented  by  the  appeal  arise  from  three 
exceptions  to  the  master's  report 

The  first  exception  related  to  language  claimed  to  have  been  used  by 
the  complainants,  characterized  as  profane,  obscene,  and  vile;  but  the 
substance  of  the  same  was  not  stated,  so  as  to  enable  the  master  to  de- 
termine as  to  its  nature.  The  second  exception  was  as  to  a  finding 
that  the  word  "unfair"  had  practically  the  same  meaning  as  the 
word  "  scab,"  among  labor  men,  which  the  court  held  to  be  a  question 
to  be  decided  on  the  evidence;  while  the  third  point  was  as  to  a  charge 
of  perjury  made  against  one  of  the  plaintiffs,  this  exception  being 
overruled  on  the  ground  that  the  master  was  in  the  best  position  to 
pass  upon  the  credibility  of  the  witnesses.  All  exceptions  being  over- 
ruleds  the  decree  was  affirmed. 
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Labor  Organizations  —  Boycott  — Conspiracy  —  Interference 
wiTK  Business — Injunction — Harvey  v.  CTiapman  et  al.^  Supreme 
JudieM  Court  of  Massachusetts  {Mar,  5, 1917)^115  Northeastern  Re- 
portev^  page  304. — James  W.  M.  Harvey  brought  suit  for  an  injunc- 
tion aBd  damages  against  Walter  Chapman  and  others,  alleging  an 
unlawful  conspiracy  to  interfere  with  his  business  as  a  retail  grocer. 
A  master  having  taken  the  testimony  and  made  findings  of  fact,  the 
case  was  reported  to  the  court  for  decision.  The  master  found  that 
there  had  been  no  real  trade  dispute  between  the  Lynn  Grocery  and 
Provision  Clerks'  Association,  of  which  the  defendants  were  officers, 
and  the  plaintiff,  but  that  the  entire  trouble  arose  out  of  the  failure  of 
his  clerks  to  pay  their  dues  as  members  of  the  association.  On  July 
9,  1915,  the  association  called  a  strike  on  the  store,  but  none  of  the 
tliree  clerks  left.  The  store  was  picketed,  and  the  labor  unions  of 
the  city  were  notified  that  it  was  unfair.  It  was  found  that  the 
purpose  of  all  the  acts,  which  were  ratified  by  the  association  as  a 
whole,  was  to  force  the  plaintiff  to  discharge  the  clerks  or  compel 
them  to  pay  the  necessary  amount  and  be  reinstated.  The  court 
granted  the  injunction  and  also  damages  in  the  small  amount  allowed 
by  the  master,  Judge  De  Courcey  stating  the  findings  of  fact  and 
saymg: 

It  needs  no  discussion  to  show  that  such  intentional  and  harmful 
interference  with  the  plaintiff's  business  renders  the  defendants  liable, 
unless  there  appears  a  legal  justification  for  their  conduct.  No  such 
justification  is  disclosed.  There  was  no  real  trade  dispute  between 
the  parties.  As  there  was,  in  fact,  no  strike  at  the  plaintiff's  store 
at  any  time  since  July  9,  1915,  it  is  unnecessary  to  consider  what  the 
defendants  properly  might  do  under  a  legal  strike.  [Cases  cited.] 
The  validity  and  effect  of  the  alleged  agreement  between  the  parties 
is  likewise  immaterial,  because  of  the  finding  that  if  ever  in  force 
it  had  been  terminated  by  mutual  consent.  [Cases  cited.]  The 
Peaceful  Persuasion  Act  need  not.be  considered,  as  it  does  not  pur- 
port to  justify  attempts  to  persuade,  which  are  a  part  of  an  unlawful 
or  actionable  conspiracy.  The  boycotting  of  the  plaintiff's  business 
by  the  defendants  was  based  upon  the  false  statement  that  his  em- 
ployees wore  out  on  a  strike,  and  it  was  ctnTied  on  for  the  purpose 
of  compelling  the  plaintiff,  with  whom  th  y  had  no  trade  dispute, 
to  discharge  his  employees  or  to  coerce  tliem  to  pay  the  sums  of 
money  demanded  of  them  by  the  association.  Plainly  it  was  unlaw- 
ful.    [Cases  cited.] 

The  plaintiff  argues  that  the  damages  awarded  by  the  master  are 
inadequate.  But  we  can  not  revise  that  finding  in  the  absence  of  the 
evidence.  In  view  of  the  persistent  unlawful  acts  of  the  defendants 
even  while  the  case  was  on  trial,  and  their  intention  to  continue  the 
same  unless  restrained  by  the  court,  the  plaintiff  is  entitled  to  have 
them  enjoined  from  proclaiming  the  existence  of  a  strike  of  the 
plaintiff's  employees,  and  from  interfering  with  his  business  by  keep- 
ing pickets  and  displaying  banners  about  his  store  for  the  purpose 
of  preventing  the  public  from  trading  with  him.  He  is  also  to  re- 
cover from  the  defendants  the  sum  of  $100. 
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Labor  Obganizations — ^Boycott — ^Interference  with  Business— 
Bossert  et  oL.  v.  Dhuy  et  al.,  Court  of  Appeals  of  New  York  (Oct  9, 
1917)^  117  Northeastern  Reporter^  page  682. — ^Louis  Bossert  and 
John  Bossert,  copartners  as  Louis  Bossert  &  Son,  brought  action 
against  Frederick  Dhuy  and  others,  for  an  injunction. against  inter- 
ference with  the  plaintiffs'  business  by  means  of  boycotting.  The 
plaintiffs  were  manufacturers  of  doors,  sash,  blinds,  trim,  and  other 
kinds  of  woodwork,  and  maintained  an  open  shop,  hiring  union  and 
nonunion  men  indiscriminately.  The  defendants  were  officers  and 
agents  of  the  United  Brotherhood  of  Carpenters  and  Joiners  of 
America.  They  decided  to  take  nonunion  manufacturers  of  build- 
ing supplies  of  this  nature  one  at  a  time,  and,  by  a  boycott,  compel 
them  to  unionize  their  factories.  In  pursuance  of  this  plan  they 
urged  builders  not  to  purchase  and  use  the  materials  of  the  plain-* 
tiffs,  and  called  strikes  on  jobs  where  such  materials  were  used.  The 
supreme  court  in  special  term  granted  an  injunction  against  these 
practices,  and  its  decision  was  affirmed  by  the  appellate  division, 
151  N.  Y.  Supp.  877  (see  Bui.  No.  189,  p.  337).  Both  parties  ap- 
pealed from  the  judgment,  and  in  the  present  decision  by  the  court 
of  app>eals  the  judgment  is  reversed,  thus  leaving  the  representa- 
tives of  the  union  free  to  continue  the  methods  complained  of.  Judge 
Chase  delivered  the  opinion,  and  quoted  from  the  opinion  in  Na- 
tional Protective  Association  v.  Gumming,  170  N.  Y.  815,  63  N.  E, 
369  (Bui.  No.  42,  p.  1118),  as  to  the  general  principles  governing  the 
right  to  strike.    Continuing,  he  said : 

It  is  unnecessary  in  the  case  now  under  consideration  to  hold  that 
in  all  cases  and  under  all  circumstances  whatever  a  man  may  do 
alone  he  may  do  in  combination  with  others,  but  it  was  clearly  estab- 
lished in  the  National  Protective  Association  case  that  workingmen 
may  organize  for  purposes  deemed  beneficial  to  themselves,  and  in 
that  organized  capacity  may  detv^rmine  that  their  members  shall  not 
work  with  nonmembers  or  upon  specified  work  or  kinds  of  wort 

It  was  not  illegal,  therefore,  for  the  defendants  to  refuse  to  allow 
members  of  the  brotherhood  to  work  in  the  plaintiffs'  mill  with  non- 
union men.  The  same  reasoning  results  in  holding  that  the  brother- 
hood may,  by  voluntary  act,  refuse  to  allow  its  members  to  work  in 
tho  erection  of  materials  furnished  by  a  nonunion  shop.  Such  action 
has  relation  to  work  to  be  performed  by  its  members  and  directly 
affects  them.  The  voluntary  adoption  of  a  rule  not  to  work  upon  non- 
union-made material  and  ite  enforcement  differs  only  in  degree  from 
such  voluntary  rule  and  its  enforcement  in  a  particular  case.  Such 
a  determination  also  differs  entirely  from  a  general  boycott  of  a 
particular  dealer  or  manufacturer  with  a  malicious  intent  and  pur- 
pose to  destroy  the  good  will  or  business  of  such  dealer  or  manufac- 
turer. An  act  when  done  maliciously  and  for  an  illegal  purpose 
may  be  restrained,  and  held  to  be  within  the  bounds  of  reasonable 
business  competition  when  done  in  good  faith  and  for  a  legal  pur- 
pose.   (See  Ruling  Case  Law,  vol.  16,  pp.  431,  432,  and  433.) 

^919»— 18— Bull.  246 ^ 
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It  appears  by  findings  that  are  uncontrovertibly  established  by 
reason  of  the  unanimous  aflSrmance  of  the  special  term  by  the  appel- 
late division  that  it  was  not  the  intent  and  purpose  of  the  defendants 
in  this  case  to  injure  the  good  will  or  business  of  the  plaintiflFs  as 
individuals  or  of  nonunion  manufacturers  generally.  In  refusing 
to  work  on  nonunion  made  material,  they  were  conserving  their 
interests  as  individuals  and  as  members  of  the  brotherhood,  and  in 
so  doing  necessarily  interfered  to  some  extent  with  nonunion  manu- 
facturers. Such  interference  necessarily  resulted  to  some  extent 
also  in  the  National  Protective  Association  case,  and  such  fact 
did  not  prevent  the  court  sustaining  the  action  of  the  defendants 
therein. 

At  this  point  many  of  the  findings  of  fact  by  the  court  below  are 
quoted  in  support  of  the  proposition  that  the  motive  of  the  union 
was  the  furtherance  of  its  own  ends  rather  than  the  destruction  of 
the  plaintiff's  business.    Judge  Chase  then  went  on  as  follows: 

The  trial  court  also  found : 

"  That  said  brotherhood  has  adopted  and  sought  to  enforce,  and  in 
many  instances  has  enforced,  rules  which  forbid  and  prevent  its 
members  from  working  for  any  employer  who  employs  any  so-called 
nonunion  carpenters  and  fronr  working  on  or  in  connection  with 
any  building  where  materials  are  used  which  are  purchased  from 
any  employer  who  employs  any  nonunion  carpenters." 

In  considering  this  finding  of  the  court  we  must  keep  in  mind  the 
fact  that  the  action  of  the  brotherhood  did  not  interfere  with  any 
contract  between  employer  and  employee.  Its  action  was  open  and 
clearly  defined,  and  its  enforcement  was  not  designed  to  and  did 
not  include  any  force,  fraud,  threat,  or  defamation.  Its  action  was 
voluntary  and  concerned  labor  competition  in  which  the  association 
and  its  members  are  vitally  interested. 

An  association  of  individuals  may  determine  that  its  members  shall 
not  work  for  specified  employers  of  labor.  The  question  ever  is  as 
to  its  purpose  in  reaching  sucn  determination.  If  the  determination 
is  reachea  in  good  faith  for  the  purpose  of  bettering  the  condition 
of  its  members  and  not  through  malice  or  otherwise  to  injure  an 
employer,  the  fact  that  such  action  may  result  in  incidental  injury  to 
the  employer  does  not  constitute  a  justification  for  issuing  an  in- 
junction against  enforcing  such  action. 

Eeference  was  then  made  to  the  decision  of  the  United  States 
Supreme  Court  in  the  case  of  Paine  Lumber  Co.  v,  Neal  (see  p.  176) 
as  supporting  the  position  taken.    Continuing,  the  court  said : 

Upon  all  of  the  findings  before  us  the  statement  in  the  finding 
that  there  was  a  "combination  to  organize  all  the  nonunion  mills 
of  Brooklyn"  simply  means  that  the  brotherhood  determined  to 
carry  out  the  provisions  of  its  constitution  relating  to  nonunion- 
made  material  by  insisting  upon  its  enforcement  and  by  imposing  the 
penalties  provided  thereby  in  case  of  failure  of  any  of  its  members 
to  comply  therewith.  The  further  statement  as  to  the  "  orders  of  the 
business  agents"  simply  means  that  the  representatives  of  the 
brotherhood  called  the  attention  ol  the  union  carpenters  employed 
on  buildings  where  nonunion  material  was  being  erected  to  the  con- 
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sequences  to  them  as  members  of  the  brotherhood  in  case  they  con- 
tinned  such  employment. 

It  is  now  unanimously  found  that  the  defendants  did  not  have  a 
primary  intent  to  injure  the  plaintiffs. 

The  conclusions  of  law  of  the  court  below  are  quoted,  after  which 
the  opinion  continues  as  follows : 

By  reading  the  opinion  of  the  court  at  the  special  term,  adopted 
at  the  appellate  division,  with  the  findings  and  conclusions  of  law,  it 
appears  that  it  was  the  intention  of  the  court  to  hold  that  the  facts 
found  would  not  justify  a  judgment  in  favor  of  the  plaintiffs  except 
so  far  as  the  defendants  discriminated  against  the  plaintiff's  mill  and 
refused  to  handle  the  plaintiffs'  material  while  at  the  same  time  con- 
tinuing to  handle  material  from  other  nonunion  mills. 

We  do  not  think  that  the  conclusion  of  the  court  is  sustained  by 
the  findings  of  fact  in  the  case. 

The  second  paragraph  [of  the  judgment  entered]  adjudges  that  the 
defendants  shall  not  direct,  require,  or  compel  any  person,  by  by-law, 
rule,  or  regulation  or  any  act  thereunder,  to  cease  working  for  an- 
other because  they  use  material  purchased  from  nonunion  shops. 
And  the  third  paragraph  thereof  enjoins  the  defendants  from  in- 
ducing any  workmen  in  their  trades  to  quit  work  on  any  building 
because  nonunion  carpenters  are  there  employed  to  install  material 
which  comes  from  nonunion  shops.  All  of  the  acts  enjoined  are 
under  the  findings  of  fact  in  this  case  lawful  acts  done  for  lawful 
purposes. 

We  think  that  the  rules  laid  down  by  this  court  in  the  National 
Protective  Association  case  require  a  reversal  of  the  jud^ent  in 
favor  of  tiie  plaintiff  upon  the  nndings  before  us.  When  it  is  deter- 
mined that  a  labor  organization  can  control  the  body  of  its  members 
for  the  purpose  of  securing  to  them  higher  wages,  shorter  hours  of 
labor,  and  better  relations  with  their  employers,  and  as  a  part  of 
such  control  may  refuse  to  allow  its  members  to  work  under  condi- 
tions unfavorable  to  it,  or  with  workingmen  not  in  accord  with  the 
sentiments  of  the  labor  union,  the  right  to  refuse  to  allow  them  to 
install  nonunion-made  material  follows  as  a  matter  of  course,  sub- 
ject to  there  being  no  malice,  fraud,  violence,  coercion,  intimidation, 
or  defamation  in  carrying  out  their  resolutions  and  orders. 


Labor  Orgakizations — Conspiracy — ^Injunction — ^Restraint  of 
Trade — Oeorge  J-  Grant  Construction  Co.  v.  8t,  Paul  Building 
Trades  Council  et  al.^  Supreme  Court  of  Minnesota  {Feb.  W,  1917), 
Jffl  Northwestern  Reporter,  page  520, — ^This  case  related  to  a  trade 
dispute  between  the  plaintiff  company,  engaged  in  business  as  a 
builder  and  contractor  in  St.  Paul,  and  the  council,  composed  of 
delegates  from  local  unions  in  the  building  trades.  The  company 
petitioned  for  an  injunction,  which  was  denied  by  the  district  court 
of  Ramsey  County,  and  this  position  was  approved  by  the  supreme 
court.  The  supreme  court  called  attention  to  the  allegations  in  the 
complaint,  as  to  a  conspiracy  to  injure  the  company's  business  and 
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the  means  taken  and  threatened  to  be  used  to  accomplish  that  pur- 
pose. Smee  the  decision  in  the  lower  court  was  for  the  union,  it  is 
pointed  out  that  the  facts  put  in  dispute  by  the  complaint  and 
answer  must  be  supposed  to  have  been  found  favorable  to  that 
organization.    Judge  Hallam,  who  delivered  the  opinion,  then  said : 

On  the  argument  in  this  court,  counsel  for  the  plaintiff  admitted 
that  no  single  act  done  was  claimed  to  be  unlawful;  his  claim  was 
that  the  entire  set  of  acts,  taken  together  and  in  connection  with 
the  purpose  with  which  they  were  done,  were  unlawful  on  the  theory 
that  they  constituted  what  he  termed  "  organized  economic  oppres- 
sion." The  restraining  power  of  courts  of  equity  has  usually  oeen 
invoked  to  enjoin  some  tangible  or  specific  acts.  Badger  Brass  Mfg. 
Co.  i;.  Daly,  137  Wis.  601,  119  N.  W.  328.  It  is  not  easy  to  frame 
an  injunction  to  restrain  "organized  economic  oppression."  It  is 
not  easy  to  forbid  a  course  of  conduct  based  upon  acts,  lawful  when 
taken  alone,  on  the  theory  that  they  are  unlawful  when  taken  as 
a  whole.  Some  courts  have  held  that  an  act  lawful  if  done  by  one 
person  may  be  unlawful  if  cooperated  in  by  many,  but  we  are  not 
aware  that  it  has  ever  been  held  that  many  lawful  acts  done  by  the 
same  person  or  body  of  persons  can  constitute  an  unlawful  whole. 

Coming  to  the  established  facts  we  find  the  situation  little  more 
or  less  than  this:  A  labor  dispute  exists  between  plaintiff  and  the 
defendant  unions  and  their  members.  Defendants  are  not  employees 
of  plaintiff,  The  dispute  has  arisen  mainly  from  the  fact  that 
plaintiff  runs  what  is  termed  an  "  open  shop,"  that  is,  it  employs  non- 
union men  and  it  is  claimed  plaintiff  has  at  some  times  dealt  un- 
fairly with  union  men  and  has  in  some  cases  refused  them  employ- 
ment. It  would  seem  to  be  a  bona  fide  dispute  on  both  sides.  With 
the  merits  of  it  we  are  not  further  concerned. 

The  unions  of  building  trades  and  their  members  have  agreed 
among  themselves  that  until  these  controversies  are  adjusted  they 
will  not  work  for  plaintiff  or  for  any  subcontractor  on  any  contract 
plaintiff  may  have  on  hand.  We  think  the  lawfulness  ot  this  con- 
duct is  the  one  question  before  the  court 

It  is  not  easy  to  define  the  point  beyond  which  labor  in  combina- 
tion can  not  go.  It  is,  perhaps,  not  best  that  we  try  to  do  so.  We 
will  do  well  to  confine  ourselves  to  the  facts  of  this  case  and  deter- 
mine only  the  rights  of  the  parties  arising  from  those  facts.  The 
determination  of  the  questions  here  involved  is  not  difficult.  Plain- 
tiff may  employ  whom  it  pleases.  It  may  maintain  an  open  shop  if 
it  pleases.  It  should  not  be  coerced  into  doing  otherwise.  Defend- 
ants have  the  right  to  work  for  whom  they  please.  It  is  best  that 
we  give  to  both  employer  and  employee  a  broad  field  of  action.  As 
said  b}^  Judge  Cooley  •  .  .      . 

"  It  is  a  part  of  every  man's  civil  rights  that  he  be  left  at  liberty 
to  refuse  business  relations  with  any  person  whomsoever,  whether  the 
refusal  rests  upon  reason  or  is  the  result  of  whim,  caprice,  prejudice 
or  malice.  With  his  reasons  neither  the  public  nor  third  persons  have 
any  legal  concern."    Cooley  on  Torts  (2d  ed.)  328. 

Defendants  may,  if  no  contract  is  involved,  refuse  to  work  in  an 
"open  shop."  They  may  agree  among  themselves  not  to  do  so. 
[Cases  cited.] 
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May  they,  because  planitiff  employs  nonunion  labor  in  construc- 
tion of  a  building,  agree  not  to  ^ork  for  a  subcontractor  of  part  of 
the  work  who  does  employ  only  union  men?  It  seems  to  us  this  ques« 
tion  was  answered  yes  by  this  court  in  Gray  v.  Building_Trades  Coun- 
cil, 91  Minn.  171,  97  N.  W.  663  [Bui.  No.  53,  p.  9551.  There,  as  here, 
the  controversy  arose  out  of  the  effort  of  the  defendant  unions  to 
compel  the  plaintiffs  to  employ  only  union  labor.  It  was  held  that 
the  defendants  had  acted  within  their  rights  and  that  they  might 
for  the  purpose  of  strengthening  their  unions  either  singly  or  col- 
lectively reiuse  to  work  in  places  or  on  buildings  on  which  nonunion 
labor  was  employed.    We  adhere  to  this  decision. 

In  denying  a  petition  for  reargument.  Judge  Hallam  took  up  the 
question  of  restraint  of  trade,  not  considered  in  the  previous  opinion* 
As  reported  on  page  1055  of  161  N.  W.,  he  said  as  to* this: 

In  disposing  of  this  appeal  the  court  did  not  mention  the  conten- 
tion that  the  acts  of  defendants  were  contrary  to  sections  8595  and 
8973  of  the  General  Statutes  of  1913.  ^  Section  8595  makes  unlawful 
any  conspiracy  to  commit  an  act  injurious  to  trade  or  commerce,  and 
section  8973  forbids  any  combination  in  restraint  of  trade. 

We  do  not  say  that  the  acts  of  members  of  labor  unions  may  not  be 
such  as  to  violate  either  or  both  of  these  statutes,  but  we  are  of  the 
opinion  that  the  acts  which  the  original  opinion  considers  as  estab- 
lished do  not  violate  either.    [Cases  cited.] 

It  seems  clear  that  neither  of  these  statutes  was  intended  to  pro- 
hibit combinations  to  strike  for  the  purpose  of  increasing  or  main- 
taining wages.  It  is  expressly  provided  that  the  conspiracy  statute 
does  not  Section  8596.  No  decision  has  ever  construed  a  statute 
like  our  antitrust  statute  as  containing  any  such  inhibition. 

We  are  of  the  further  opinion  that  it  was  not  the  intent  of  either 
of  the  statutes  mentioned  to  prohibit  members  of  labor  unions  who 
have  a  bona  fide  dispute  with  a  building  contractor  from  cooperating 
to  withhold  their  services  from  such  contractor  or  his  subcontractors 
until  the  dispute  is  settled.    [Cases  cited.] 

We  may  further  add  that  in  the  original  decision  we  had  no  inten- 
tion of  holding  that  the  legislature  may  not  prohibit  one  or  many 
acts  which,  in  the  absence  of  statute,  would  be  lawful,  as  held  in 
Aikens  v.  Wisconsin,  195  U.  S.  194, 25  Sup.  Ct.  3  [Bui.  No.  57,  p.  678], 
and  Swift  &  Co.  v.  United  States  196  U.  S.  375,  25  Sup.  Ct.  276,  nor 
even  that  an  act,  ordinarily  lawiul  if  taken  alone,  may  not  become 
unlawful  when  it  is  part  and  parcel  of  an  unlawful  plot  which  is 
*^  an  act  in  itself,"  the  usually  lawful  act  in  such  case  being  likened  by 
Justice  Holmes  to  "  voluntary  muscular  contraction,"  which  "  derives 
all  its  character  from  the  consequences  which  will  follow  it  under 
the  circumstances  in  which  it  was  done."   Aikens  v.  Wisconsin,  supra. 


Labor  Organizations — Conspiracy — ^Murder — Evidence — People 
V.  Schmidt^  District  Court  of  Appeals^  Second  District^  Calif omia 
(June  14,  1^17)  J  166  Pacific  Reporter^  page  656. — ^M.  A.  Schmidt 
was  charged  with  the  murder  of  Charles  Hagerty  in  the  Los  Angeles 
Times  Building  on  October  1,  1910,  at  which  time  21  persons  were 
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killed  by  an  explosion  and  the  fire  which  succeeded  it.  He  escaped 
apprehension  and  trial  until  lStl5,  when  he  was  convicted,  sen- 
tenced to  imprisonment  for  life  in  the  State  penitentiary  of  Cali- 
fornia, and  his  motion  for  a  new  trial  denied.  The  decision  in  the 
present  appeal  was*  an  affirmance  of  the  judgment  and  order  of  the 
court  below.  Judge  James  deliyered  the  opinion,  and  first  detailed 
at  some  length  the  facts  of  the  crime  as  the  testimony  for  the  prose- 
cution tended  to  prove  them.  It  was  shown  that  J.  J.  McNamara 
T\  as  secretary  and  treasurer  of  the  International  Association  of  Bridge 
and  Structural  Iron  Workers,  which  in  1905  declared  a  general  strike 
against  the  American  Bridge  Co.,'one  of  the  objects  being  to  union- 
ize that  company's  plant.  McNamara,  apparently  without  authority 
from  the  union,  set  on  foot  the  destruction  of  bridges  and  other 
work  where  nonunion  labor  was  employed.  Trouble  having  arisen 
in  California,  he  sent  his  brother,  J.  B.  McNamara,  to  that  State 
in  response  to  a  request  from  an  officer  of  an  ironworkers'  union 
for  assistance.  The  McNamaras  had  devised  an  infernal  machine, 
using  alarm  clocks  and  dynamite  in  the  construction.  The  Los 
Angeles  Times  and  the  Merchants'*  Association  of  Los  Angeles  were 
advocates  of  the  op^i-shop  plan.  Schmidt  became  an  assistant  to 
McNamara  in  advertising  for  a  launch  and  purchasing  dynamite, 
as  appeared  from  testimony  offered.  In  addition  to  the  Times 
explosion,  infernal  machines  exploded  or  were  found  near  the  resi- 
dences of  the  president  of  the  Times  Co.  and  of  the  secretary  of  the 
Merchants'  Association,  showing  by  their  construction  and  the  make 
of  the  dynamite  that  they  were  the  work  of  the  same  parties. 

The  court  then  states  that  the  evidence  is  ample  to  prove  the  con- 
nection of  the  defendant  with  the  crime.  One  contention  was  that  the 
defendant's  constitutional  rights  had  been  violated  because  an  ex 
post  facto  law  had  been  applied,  the  law  in  question  taking  away 
the  ground  of  bias  or  prejudice  of  grand  jurors  ss  a  foimdation  for 
a  motion  to  set  aside  the  indictment.  This  was  disposed  of  as  not 
a  right  material  to  the  defense,  but  as  relating  to  procedure  merely. 
Other  technical  matters  unsuccessfully  urged  as  grounds  for  a  new 
trial  related  to  the  proceedings  before  the  grand  jury  and  the  selec- 
tion of  the  trial  jury. 

The  concluding  portion  of  the  opinion,  relating  to  the  conspiracy 
and  the  evidence  introduced  in  proof  of  the  crime,  is,  with  some 
omissions,  as  follows: 

It  is  a  fundamental  rule  long  settled  by  decisions  that  in  proving 
a  conspiracy  it  is  not  necessary  that  proof  be  made  that  the  parties 
met  and  actually  agreed  to  undertake  the  performance  of  the  un- 
lawful act,  and  that  a  conspiracy  may  be  shown  by  proof  of  facts 
and  circumstances  sufficient  to  satisfy  the  jury  of  the  existence  of 
the  conspiracy,  leaving  the  weight  and  sufficiency  of  the  evidence  to 
the  triers  of  the  questions  of  fact.     [Cases  cited.]     It  is  not  denied 
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that,  after  a  conspiracy  has  been  established  and  it  has  been  estab- 
lished that  a  person  is  connected  therewith  as  a  conspirator,  the 
latter  may  be  prosecuted  as  for  complicity  in  any  unlawful  act 
thereafter  committed  by  any  of  the  conspirators  which  is  within  the 
scope  of  the  general  design  or  plan.  "Where  several  parties  con- 
spire or  combine  together  to  commit  any  unlawful  act,  each  is  crim- 
inally responsible  for  the  acts  of  his  associates  or  confederates 
committed  in  furtherance  of  any  prosecution  of  the  common  design 
for  which  they  combine.  ♦  ♦  *  Eadi  is  responsible  for  every- 
thing done  by  his  confederates,  which  follows  mcidentally  in  the 
execution  of  the  common  design  as  one  of  its  probable  and  natural 
consequences,  even  though  it  was  not  intended  as  a  part"  of  the 
common  design  for  which  they  combined.    [Cases  cited.] 

For  the  reasons  we  have  stated,  validity  can  not  be  granted  to  any 
one  of  the  exceptions  taken  because  of  the  introduction  of  declara- 
tions of  any  of  the  conspirators  made  after  any  particular  [one]  of 
the  explosions  had  been  caused,  as  being  declarations  inadmissible 
because  made  subsequent  to  the  completion  or  accomplishment  of  the 
object  of  the  conspiracy.  The  conspiracy  was  still  alive  and  in  effect, 
and  the  ultimate  resulte  had  not  been  attained,  when  J.  B.  McNamara 
came  to  the  State  of  California  for  the  purpose  of  assisting  in  the 
work.  We  have  before  sketched  briefly  the  salient  features  of  the 
testimony  showing  that  Schmidt,  upon  McNamara'i  arrival  in  San 
Francisco,  took  an  active  part  in  securing  dynamite  for  McNamara 's 
use.  All  of  the  appellant's  acts  in  that  connection  were  performed 
as  secretly  as  possible,  under  assumed  names,  and  with  every  indica- 
tion of  appellant's  complete  and  active  cooperation  and  sympathy 
with  the  work  of  destruction  theretofore  done,  then  being  planned, 
and  which  was  thereafter  executed.  Schmidt,  the  appellant,  imme- 
diately before  the  Times  explosion,  had  been  in  the  city  of  Los 
Angeles  aiding  in  the  attempt  to  close  the  open  shops.  That  he  knew 
for  what  purpose  the  dynamite  was  to  be  used  is  mdicated  when  he 
said  to  a  witness  who  testified  in  the  case,  in  the  summer  of  1910, 
that : 

"They  (in  Los  Angeles)  won't  give  a  union  man  no  chance  down 
there  at  all.  It  is  a  regular  Otis  town  they  are  running.  There  is 
something  going  to  happen  to  him  pretty  soon." 

And  immediately  after  the  Times  explosion  Schmidt  was  not  to  be 
found  and  was  not  found  until  a  long  time  thereafter,  when  he  was 
discovered  living  at  the  house  of  Emma  Goldman  in  New  York,  a 
portion  of  the  time,  under  an  assumed  name.  The  length  of  this 
opinion  would  be  extended  to  a  ^eater  limit  than  is  warranted,  were 
we  to  attempt  to  discuss  in  detail  the  testimony  as  it  is  shown  in  the 
8,000  pages  of  the  reporter's  transcript.  While  there  may  be  portions 
of  the  testimony  received  which  in  a  detached  way  could  properly 
have  been  excluded,  the  weight  of  the  evidence  was  so  overwhelming 
in  its  proof  of  the  conspiracy  and  its  objects  as  to  enforce  the  conclu- 
sion that  the  defendant  in  the  right  secured  to  him  under  the  Consti- 
tution did  not  suffer  substantial  prejudice. 

Rather  unusual  stress  is  laid  in  support  of  the  claim  for  error  in 
allowing  one  particular  bit  of  evidence  to  come  in.  Several  months 
after  the  explosion  which  occurred  at  the  Times  building,  a  suit  case 
was  found  in  the  checking  room  at  a  ferry  station  in  San  Francisco. 
The  suit  case  was  identified  by  a  Mrs.  Ingersoll  as  being  one  which 
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Bhe  had  seen  in  the  possession  of  J.  B.  McNamara  before  the  1st  of 
October.  The  suit  case  carried  a  check  label,  and  upon  being  opened 
was  found  to  contain  an  alarm  clock,  a  coil  of  black  fuse,  some  blast- 
ing caps,  a  brass  plate,  some  brass  bars  with  screws,  and  copies  of 
San  Francisco  newspapers  dated  October  1.  The  newspapers  con- 
tained accoimts  of  the  destruction  of  the  Times  building.  These 
articles  were  all  exhibited  to  the  jury.  We  think  the  evidence  was 
competent.  The  clock  and  brass  pieces  were  of  a  similar  kind  to  those 
used  by  the  McNamaras  in  the  manufactufe  of  their  infernal  ma- 
chines. As  proof  of  the  fact  that  an  explosion  had  been  produced  as 
"bargained  for,"  J.  J.  McNamara,  the  secretary-treasurer  of  the 
association,  has  always  required  his  men  to  produce  newspaper  ac- 
counts showing  that  they  had  performed  their  work  successfully. 
In  a  circumstantial  way,  these  articles  were  all  evidence  tending  to 
show  the  execution  of  the  work  of  the  conspirators  and  to  show  J.  B. 
McNamara's  connection  therewith,  and  incidentally  the  connection 
of  Schmidt  with  the  same  enterprise. 

We  are  satisfied  that  the  defendant  received  a  fair  trial  and  that 
his  conviction  should  be  sustained. 


Labor  Organizations — Conspiracy — Secondary  Boycott — Com- 
PEUiiNO  Use  of  Union  Label. — Justin  Seuherty  Inc,^  v.  Reiff  et  al.^ 
Supreme  Court  of  New  York^  Trial  Term^  Onondaga  County  {Jan- 
uary^  1917)^  164  New  York  Supplement^  page  6£S. — ^The  company 
named  sued  Charles  F.  Reiff  and  others — all  the  defendants  being 
either  individuals  or  voluntary  unincorporated  associations — for 
an  injunction  and  for  damages.  An  injunction  was  granted  against 
certain  of  the  defendants,  and  a  referee  appointed  to  ascertain  the 
amount  of  damages,  while  as  to  other  defendants  the  complaint  was 
dismissed.  The  complaint  alleged  that  the  defendants  combined  to 
compel  the  use  of  the  union  label  upon  cigars  manufactured  by  the 
company,  and  to  effect  this  design  by  unlawful  means.  Judge 
Andrews,  in  the  opinion  delivered  by  him,  said  for  the  most  part : 

If  the  object  to  be  attained  was  innocent,  and  if  the  means  used 
were  also  innocent,  there  was  no  conspiracy.  The  plaintiff  has  no 
remedy,  however  greatly  it  may  be  damaged.  To  say  that  because  of 
fear  of  such  damages  it  was  forced  to  do  this  or  that,  or  that  the  acts 
that  caused  the  damages  were  done  so  it  might  be  forced  to  adopt  a 
certain  course,  does  not  alter  this  rule.  At  civil  law,  with  few  excep- 
tions, malice  does  not  make  an  act,  otherwise  innocent,  done  to  ac- 
complish a  result  otherwise  legal,  illegal,  even  when  two  or  more  join 
in  the  act. 

I  must  find  that  certain  of  the  defendants  desired  the  plaintiff 
to  use  the  union  label  and  did  certain  things  to  effect  that  design. 
They  may  have  had  other  purposes  in  mind.  This  purpose,  also, 
was  behind  their  acts.  But  was  the  design  itself  illegal  ?  The  union 
label  is  owned  and  controlled  by  the  Cigarmakers'  International 
Union.  About  10,000  factories  in  the  United  States,  employing  about 
one-third  of  all  the  cigarmakers  and  producing  annually  something 


TEXT  AND  SUMMAEIES  OF  DECISIONS.  137 

like  30,000,000  boxes  of  cigars,  have  entered  into  an  agreement  to 
use  this  label.    The  label  it^lf  certifies: 

"  That  the  cigars  contained  in  this  box  have  been  made  by  a  first- 
class  workman,  a  member  of  the  Cigarmakers'  International  Union." 

The  rules  for  the  use  of  the  label  are  then  summarized,  and  the 
opinion  continues: 

The  contention  of  the  plaintiff  is  that  the  observance  of  these  rules 
by  10,000  manufacturers  through  agreement  with  the  International 
Union  constitutes  an  unlawful  combination  in  restraint  of  trade. 
Consequently  the  scheme  to  compel  the  plaintiff  to  join  in  its  use  is 
a  conspiracy  within  the  definitions  which  I  have  given.  I  can  not 
find  any  sufficient  basis  for  such  claim.  The  authority  to  adopt  such 
a  label  is  given  to  the  unions  by  statute.  The  very  purpose  of  this 
authorized  use  is  to  enable  purchasers  to  determine  whether  or  not 
goods  exposed  for  sale  are  made  by  union  labor. 

The  means  used  to  effectuate  their  purposes  were  then  discussed 
briefly,  and  strikes  and  picketing  were  said  to  be  not  in  themselves 
unlawful.    Continuing,  the  court  said : 

Efforts  were  made  to  prevent  customers  of  the  plaintiff  from  sell- 
ing its  products.  This  was'  done  by  picketing  in  one  instance,  hj 
the  distribution  of  cards  calling  such  customers  unfair,  by  disci- 
plining union  men  who  dealt  with  them,  or  who  were  employed  by 
them,  and  sold  the  plaintiff's  goods  for  them,  and  by  threatening  those 
customers  with  loss  of  trade.  It  is  said  these  acts  violated  both  the 
State  and  the  United  States  statutes. 

A  distinction  must  be  drawn  here.  The  statute  of  New  York  ex- 
pressly states  that  the  union  may  adopt  a  device  "  for  the  purpose  of 
designating  the  products  of  the  laoor  of  the  members  thereof.*^ 
Labor  law,  sec.  15.  I  have  no  doubt  that  the  union  owning  the  label, 
or  any  one  else,  may  recommend  the  pi^chase  of  goods  on  which  it 
is  placed,  in  preference  to  others. 

The  trouble  arises  if  a  further  step  is  taken,  and  dealers  are  threat- 
ened with  loss  or  injury  in  case  they  sell. either  unlabeled  goods  gen- 
eraUy  or  such  goods  made  by  a  certain  manufacturer.  That  may  be 
an  injury  to  commerce — an  effort  to  create  a  monopoly. 

It  IS  true  that  it  may  be  difficult  to  state  the  distinction  between 
a  primary  and  a  secondary  boycott.  I  use  the  word  "  boycott "  with- 
out any  implication  that  it  is  in  itself  and  under  all  circumstances 
illegal.  It  may  be  said  that,  if  one  may  persuade  customers  not  to  pat- 
ronize a  certain  dealer  between  whom  and  the  union  a  quarrel  exists, 
so  one  may  persuade  customers  not  to  patronize  one  who  deals  with 
ihe  first,  and  if  this  is  lawful  the  dealer  himself  may  be  told  that 
such  a  course  is  to  be  adopted.  It  may  be  said  that  the  statutes 
referred  to  simply  codify  the  common  law  and  do  not  make  wrongful 
vi'hat  was  not  wrongful  before  their  adoption. 

But  often,  when  it  is  sought  to  draw  a  line  between  what  is  per- 
missible and  what  is  forbidden,  it  is  difficult  to  say  logically  why  a 
certain  act  should  be  placed  on  the  one  side  or  the  other.  The  courts 
must  be  governed  in  their  action  by  common  sense  and  considerations 
of  public  policy.  An  act  may,  when  committed  in  concert  with 
others  under  certain  circumstances,  cause  such  injury  to  the  public. 
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and  may  be  so  useless  or  so  unfair  that  these  conditions  will  be 
decisive. 

Such  an  act  is  a  secondary  boycott.  It  must  be  held  to  be  an  un- 
lawful interference  with  trade  and  commerce.  Those  who  agree  to 
bring  it  about  are  engaged  in  a  conspiracy.  One  injured  by  it  may 
come  to  a  court  of  equity  for  relief. 

Who  then  engaged  in  the  conspiracy  here  complained  of?  As 
against  many  of  the  defendants  there  is  not  the  slightest  proof.  As 
to  them  the  complaint  must  be  dismissed.  But  Cigarmakers'  Union 
No.  6,  the  Central  Trades  and  Labor  Assembly,  Division  580  of  the 
Street  Car  Men,  Machinists'  Union  No.  381,  Charles  F.  Reiff,  Samuel 
Grouse,  Charles  A.  Yates,  William  Zeigler,  Dennis  and  Joseph 
Charles  are  involved.  The  mere  fact  that  certain  local  unions  are 
members  of  the  Trades  and  Labor  Assembly — ^that  they  sent  delegates 
to  that  body — does  not  make  them  parties  to  the  conspiracy,  if  they 
took  no  affirmative  action  in  the  matter. 

As  against  the  defendants  mentioned,  therefore,  the  plaintiff  is 
entitled  to  an  interlocutory  judgment  continuing  the  injunction  so 
far  as  is  above  indicated,  and  appointing  a  referee  to  determine  what 
damages,  if  any,  the  plaintiff  has  suffered  by  reason  of  the  so-called 
secondary  boycott. 


Labor  Organizations — Contract  to  Employ  Only  Members  of  a 
Certain  Union — Inducing  Breach — Tracey  et  al,  v.  Osborne  et  a7,, 
Supreme  Judicial  Court  of  MassacTmsetts  {Jan.  26^  1917)^  IH  North- 
eastern  Reporter,  page  959. — The  plaintiffs,  members  of  the  United 
Shoe  Workers  of  America,  sued  in  equity  to  restrain  the  defendants, 
former  members  of  the  same  union,  but  now  members  and  repre- 
sentatives of  the  Lasters'  Protective  Union  of  Lynn,  to  restrain  the 
defendants  from  causing  employers  to  break  agreements  to  employ 
members  of  the  United  Shoe  Workers,  and  particularly  from  call- 
ing a  strike  for  that  purpose.  Judge  Rugg  delivered  the  opinion, 
which  first  states  the  facts  involved,  and  which  is  for  the  most  part 
as  follows: 

The  case  was  sent  to  a  master,  whose  findings  so  far  as  now  mate- 
rial are  that,  for  several  years  prior  to  1915,  there  existed  in  the  city 
of  Lynn  several  local  branches  of  the  United  Shoe  Workers.  Corn- 
posed  of  three  delegates  from  each  of  these  branches  was  a  sub- 
organization  known  as  Joint  Council  No.  1,  designed  to  secure  con- 
centration of  authority  and  efficiency  of  administration.  It  was 
authorized  by  the  constitution  of  the  union  "to  make  a^eements 
with  manufacturers  when  prices  and  conditions  are  satisiactory  to 
said  joint  council.  Said  agreement  [sic]  to  be  of  a  uniform  nature 
and  to  be  issued  by  the  general  executive  board."  In  the  early  part 
of  1915,  at  the  initiative  of  one  Enwright,  the  publisher  of  a  news- 
paper in  Lynn,  there  was  a  movement  for  the  purpose  of  formulating 
some  a^eement  between  manufacturers  ana  workmen  to  promote 
industrial  peace.  As  a  result  an  agreement  popularly  known  as  the 
"Peace  Pact^  was  framed.    These  agreements,  identical  in  form, 
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each  to  be  signed  by  a  representative  of  the  Joint  Council  No.  1  of 
the  United  Shoe  Workers,  and  by  some  manufacturer  who  chose  to 
adopt  it,  were  to  continue  in  force  one  year  with  stipulation  for 
further  extension  and  provided  for  the  adjustment  of  any  differences 
that  might  arise  between  liie  contracting  parties  and  that  there 
should  be  no  strikes  or  lockouts  or  cessation  of  work  pending  a  deci- 
sion as  to  differences,  and  that  all  work  of  the  employer  in  certain 
designated  rooms  and  departments  should  be  done  by  members  of 
the  United  Shoe  Workers,  and  that,  so  long  as  there  was  a  sufficient 
number  of  these  to  do  the  work,  no  other  help  be  employed.  Other 
clauses  regulated  different  aspects  of  the  relations  between  the  em- 
ployer and  the  members  of  the  plaintiff  union. 

The  master  found  that  the  agreements  were  prepared  and  executed 
in  the  manner  and  by  the  agencies  provided  by  the  constitution  of 
the  United  Shoe  Workers. 

The  contract  in  its  general  outlines  is  similar  to  that  held  legal 
m  Hoban  v.  Dempsey,  217  Mass.  166,  104  N.  E.  717  [Bui.  No.  1 G9, 

fi.  303].  In  this  aspect  the  case  at  bar  is  governed  by  that  decision, 
t  is  putting  in  the  form  of  an  agreement  a  stipulation  that  one 
named  labor  union  shall  have,  so  long  as  it  is  able  to  do  it,  all  the 
work  of  a  particular  employer,  a  demand  held  to  be  within  the  limits 
of  allowable  competition  in  Pickett  v.  Walsh,  192  Mass.  672,  584, 
78  N.  E.  753  [Bui.  No.  70,  p.  747].  The  contract  does  not  appeur 
to  have  been  made  for  the  purpose  of  injuring  the  defendants,  who 
then  were  members  of  the  plaintiff  union,  or  for  any  purpose  other 
than  the  mutual  advantage  of  the  contracting  parties.  It  was  entered 
into  freely  and  not  under  compulsion  or  coercion.  It  was  not  en- 
tered into  with  a  purpose  to  harm  anybody.  This  does  not  infringe 
upon  the  principles  established  in  Berry  v.  Donovan,  188  Mass.  353, 
74  N.  E.  603  [Bui.  No.  60^  p.  702],  and  Shinsky  v.  Tracey,  114  N.  E. 
95^7  [see  p.  142],  for  decisive  facts  there  present  are  not  found  in  the 
case  at  bar. 

The  finding  that  the  defendants  have  sought  to  exert  pressure  upon 
some  of  the  employers  to  break  their  contracts  of  employment  with 
members  of  the  plaintiff  union  is  direct  and  unequivocal  and  is  sup- 
ported by  ample  facts  set  forth  in  the  report.  Such  conduct  was  a 
clear  invasion  of  rights  of  the  plaintiff  for  which  the  law  will,  pro- 
vide a  remedy.     [Cases  cited.] 

The  rights  secured  to  the  plaintiffs  under  their  contracts  are  such 
as  are  protected  in  the  ordinary  case  by  injunction.  This  principle 
often  has  been  applied  to  labor  cases  and  is  pertinent  to  the  facts 
here  disclosed.     [Cases  cited.] 

Since  the  contracts  between  the  manufacturers  and  the  United 
Shoe  Workers  were  found  valid  and  lawful,  the  decree  granting  an 
injunction  against  interference  with  those  contracts  was  affirmed. 


Lator  Organizations — ^Expulsion  of  Member — Appeal  to 
Court — Fales  v.  Musicians^  Protective  Union,  Local  198^  Ame?^ican 
Ffderation  of  Musicians^  et  al,,  Supreme  Court  of  Rhode  Island 
{Feb.  i4,  1917),  99  Atlantic  Reporter,  page  ,5«^.— Warren  R.  Falea 
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brought  suit  in  equity  against  the  federation  named,  praying  that 
its  orders  fining  and  expelling  him  be  declared  void,  and  for  an  in- 
junction. Fales  was  director  of  the  American  Band.  A  traveling 
band  committee  has  authority,  under  the  laws  of  the  federation,  to 
try  members  for  violation  of  certain  by-laws.  Fales  was  charged 
with  having  violated,  during  the  summer  season  of  1917,  section  D 
of  Article  V  of  the  traveling  band  laws  of  the  federation,  by  pay- 
ing to  the  members  of  his  band  less  than  the  price  stipulated  in  that 
section,  and  of  conspiring  with  the  members  of  the  band  to  violate 
section  L  of  Article  V,  relating  to  the  providing  of  sleeping  accom- 
modations. 

Mr.  Fales  was  notified  that  his  trial  before  the  traveling  band  com- 
mittee would  begin  on  Friday,  March  21,  1913.  He  appeared,  and 
requested  to  be  represented  by  counsel,  to  be  confronted  with  the 
witnesses  against  him,  and  to  have  opportunity  to  cross-examine 
them.  He  was  informed  that  the  laws  of  the  federation  did  not 
allow  counsel  in  such  cases,  for  either  respondents  or  the  commit- 
tee; this  phase  of  the  matter  does  not  appear  to  have  been  pressed 
except  as  it  bears  on  the  general  question  of  a  proper  trial.  After 
a  part  of  Fales's  testimony  had  been  taken,  he  stated  that  he  was 
obliged  to  leave,  and  did  so,  the*  trial  being  continued,  and  steno- 
graphic notes  of  the  testimony  taken  and  an  abstract  furnished  him. 
On  Saturday  morning  he  furnished  a  medical  certificate  that  his 
wife  was  very  sick  and  his  presence  was  required  at  home.  The 
trial  was  continued  on  that  day  and  Sunday,  without  notification  to 
him  that  it  would  be  conducted  on  Sunday. 

On  Monday  he  requested  that  it  be  postponed  until  after  the  close 
of  a  superior  court  trial  in  which  he  was  defendant  and  which 
opened  on  that  day.  This  request  was  refused,  and  the  trial  went 
on  without  his  presence.  On  Wednesday  the  judge  of  the  superior 
court  suspended  that  trial  for  the  day,  but  Fales  did  not  appear 
before  the  committee,  and  the  committee's  hearings  were  concluded 
on  that  day.  He  did  not  take  an  appeal  to  the  federation.  There 
was  testimony  to  show  that  after  his  expulsion  members  of  the 
union  would  not  work  with  him  and  that  he  lost  opportunities  to 
conduct  the  American  Band,  as  it  took  some  engagements  with 
another  leader.  The  court  held  that  he  had  not  been  granted  a  fair 
trial,  and  that  the  findings  of  the  band  committee  were  void.  It 
therefore  affirmed  the  decree  of  the  superior  court  granting  to  Fales 
the  relief  prayed  for.  Judge  Johnson  delivered  the  opinion,  from 
which  the  following  is  quoted : 

As  is  implied  in  the  authorities,  where  the  proceeding  is  not  pur- 
suant to  the  rules  and  laws  of  the  society,  or  tne  proceeding  was  not 
in  good  faith,  or  where  there  is  anything  in  the  proceeding  in  viola- 
tion of  the  laws  of  the  land,  so  as  to  render  the  proceeding  void,  the 
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exhaustion  of  the  remedy  by  appeal  within  the  society  is  not 
necessary. 

We  do  not  think  that  the  notice  to  appear  before  the  committee  on 
Wednesday,  March  26,  when  the  court  took  a  recess  to  enable  the 
judge  to  attend  a  funeral  afforded  an  opportunity  to  Mr.  Fales  which 
cured  whatever  of  illegality  there  had  been  in  the  proceedings  up 
to  that  time.  His  request  for  a  continuance  till  the  end  of  the  trial 
had  been  ignored.  The  committee  had  continued  with  the  hearing 
Avhen  his  case  in  court  was  on  trial,  on  the  assumption,  not  borne 
out  by  the  evidence,  that  it  was  not  on  trial  on  Monday,  and  with 
f uD  knowledge  that  it  was  on  trial  on  Tuesday.  It  had  proceeded 
with  its  trial  on  Sunday  without  notice  to  him.  It  could  not  seize 
upon  an  occasion  when  an  unexpected  happening  caused  a  break  in 
the  continuity  of  the  trial  in  court  to  summon  the  complainant  to 
appear  before  the  committee  and  conclude  his  testimony,  and  thereby 
validate  the  violations  of  the  complainant's  right  involved  in  the 
previous  proceedings.  The  opportunity  to  appear  before  the  com- 
mittee on  Wednesday  to  complete  his  testimony  was  not  sufficient  to 
cure  his  lack  of  opportunity  to  be  confronted  with  and  to  cross- 
examine  the  witnesses  on  the  days  when  the  trial  before  the  com- 
mittee proceeded  in  his  absence  on  Sunday,  Monday,  and  Tuesday. 

The  presiding  justice  correctly  abstained  from  any  finding  upon 
the  merits  of  the  case  on  trial  before  the  traveling  band  committee, 
and  based  his  decision  only  on  the  procedure  of  the  committee  in  the 
trial. 

In  our  opinion  the  presiding  justice  did  not  err  in  holding  that 
the  findings  of  the  traveling  band  committee  on  the  trial  before  it 
were  void,  and  that  therefore  the  complainant  was  exempted  from 
exhausting  his  remedy  within  the  federation  by  appeal. 


LiABOR  Organizations — Expui^ion  of  Member — Conspiracy — Lia- 
BiLiTr  OP  Company  Procuring  Expulsion — St.  Louis  Southwestern 
Ry.  Co,  of  Texds  v.  Thompson  et  dl.^  Court  of  Appeals  of  Texas 
{Feb.  ££,  1917)^  192  Southwestern  Reporter^  page  1095.— The  suit  of 
W.  Z.  Thompson  against  the  railroad  company  named,  the  Grand 
International  Brotherhood  of  Locomotive  Engineers,  and  certain 
individual  defendants,  to  recover  damages  for  wrongfully  and  mali- 
ciously causing  him  to  be  expelled  from  the  brotherhood  came  to 
the  court  of  civil  appeals  on  this  occasion  on  the  third  appeal.  Pre- 
vious decisions  were  reported  in  108  S.  W.  453,  and  113  S.  W.  144, 
and  noted  in  Bui.  No.  78,  p.  608,  and  Bui.  No.  80,  p.  176.  The 
charges  made  against  Thompson  at  the  time  of  his  expulsion  were 
that  he  advised  a  widow  to  sue  a  railroad  company  for  the  death 
of  her  husband,  and  that  he  testified  in  another  case  against  a  rail- 
road company,  to  the  detriment  of  the  brotherhood.  The  most 
important  questions  of  law  were  determined  in  the  previous  deci- 
sions. The  judgment  appealed  from  at  this  time  was  rendered  after 
a  verdict  in  which  the  jury  made  certain  findings  and  assessed  actual 


142  DECISIONS  OF  COURTS  AFFECTING  LABOR. 

damages  amounting  to  $500  against  the  railroad  company  and 
exemplary  damages  in  the  sum  of  $250  against  the  brotherhood, 
$1,250  against  the  railroad  company,  and  $50  against  each  of  the 
three  individual  defendants  who  were  still  living. 

It  was  decided  that  the  action  of  the  brotherhood  in  expelling 
Thompson  for  the  reasons  assigned  was  wrongful  and  not  in  good 
faith,  so  that  it  was  liable,  and  could  be  sued  even  though  it  was 
a  voluntary  organization  and  the  individuals  composing  it  were 
not  made  parties;  also  that  the  question  of  excessiveness  of  dam- 
ages raised  by  the  railroad  company  was  foreclosed  by  a  previous 
decision  that  a  still  larger  verdict  was  not  too  great. 


Labor  Organizations — ^Exfulsion  of  Member — ^Intbrfbrekce 
WITH  Employment — Boycott — ^Damages — Shinsky  v.  Traoey  et  aLy 
Supreme  Judicial  Court  of  Massachusetts  (Jan.  26^  1917)^  IH  North- 
eastern Reporter^  page  SJ7.— ^This  was  an  action  by  David  Shinsky 
against  Michael  Tracey  and  others  for  an  injunction  and  for  the 
damages  resulting  to  him  from  his  expulsion  frqm  the  United  Shoe 
Workers  and  the  subsequent  loss  of  his  employment  and  inability  to 
secure  other  work  at  his  trade.  A  master  had  made  a  report  assess* 
ing  the  amount  of  damages,  but  the  superior  court  of  Essex  County 
dismissed  the  bill.  This  decision  was  reversed  and  a  decree  ordered 
in  accordance  with  the  master's  report.  Judge  Braley  delivered 
the  opinion  of  the  court,  as  follows: 

By  becoming  a  member  of  the  voluntary  association  known  as  "  the 
United  Shoe  Workers  of  America  "  the  plaintiff  engaged  to  be  bound 
by  its  rules  and, subjected  himself  to  its  discipline.  [Cases  cited.] 
And  the  trial  for  alleged  infraction  of  his  obligations  having  been 
conducted  as  the  master  finds  in  accordance  with  the  constitution, 
his  expulsion  is  not  reviewable  and  the  bill  as  amended  can  not  be 
maintained  under  the  first  prayer,  that  the  defendants  be  enjoined 
'•  from  excluding  him  from  access  to  their  meetings  and  from  mem- 
bership." But  upon  severance  his  interest  in  the  funds  and  property 
of  the  association  ended,  nor  was  he  bound  by  the  purposes,  or 
amenable  to  the  penal  code  of  the  body  with  which  he  had  been 
iiftiliated,  and  in  so  far  as  the  defendants  were  concerned  his  right  to 
dispose  of  his  own  labor  according  to  his  own  will  had  not  been 
abi'ogated  or  restricted.    [Cases  cited.] 

Tlie  first  paragraph  of  the  amended  bill  alleges  and  the  answer 
admits,  that  when  expelled  he  had  been  employed  at  lasting  shoes  in  a 
local  factory  for  nearly  eight  years;  and  the  master  reports  that  his 
woi'k  being  satisfactory,  he  would  have  been  retained  except  for  the 
concerted  action  and  conduct  of  the  defendants.  The  dominant  pur- 
pose and  controlling  motive  in  procuring  his  discharge  shortly  after 
expulsion,  as  well  as  his  discharge  when  he  subsequently  obtained 
employment  with  another  shoe  company  which  knew  that  he  was  no 
longer  a  member  of  the  United  Shoe  Workers,  is  found  to  have  been, 
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^  to  punish  him  and  hold  him  up  as  an  example  before  their  member- 
ship, and  the  letters  which  they  caused  to  be  sent  were  "  to  induce 
the  plaintiff's  employer  in  each  instance  to  discharge "  him.  The 
justiiScation  pleaded  m  the  sixth  paragraph  of  the  answer  is,  that  the 
plaintiff  "  had  been  a  party  to  an  agreement  a  copy  of  which  is  hereto 
annexed,  and  that  the  employers  mentionecb  by  him  in  his  bill  of 
complaint  were  also  parties  to  said  agreement;  that  the  plaintiff 
violated  his  agreement  and  that  if  any  action  was  taken  by  his 
employer  or  any  other  person  which  resulted  tin  injury  to  him, 
•  *  *  said  action  was  the  direct  result  of  his  own  unlawful  acts 
in  violating  and  repudiating  his  agreement." 

It  is  unnecessary  to  pass  on  the  validity  of  the  agreement  which  is  an 
instrument  under  seal,  or  to^  decide  whether  the  manufacturers  or 
the  members  of  the  association  could  have  compelled  specific  per- 
formance, for  in  the  light  of  the  findings  quoted  this  defense  vanishes. 

It  is  true  that  the  fifth,  and  in  this  connection  the  important, 
article  of  this  agreement  or  "  Peace  Pact "  entered  into  by  the  asso- 
ciation when  the  {)laintiff  was  a  member  and  certain  shoe  manufac- 
turers including  his  employers  provides,  that  "  *  *  *  so  long  as 
these  local  unions  are  in  a  position  to  furnish  help  to  do  the  work  no 
other  help  may  be  employed.''  The  defendants  nevertheless  were  not 
seeking  its  protection  for  the  economic  purpose  of  furnishing  work 
for  their  own  members,  where  if  this  were  not  done  there  would  not 
be  enough  work  to  keep  them  employed,  which  was  the  motive  un- 
derlying the  strike  decided  to  be  lawful  in  Minasian  v.  Osborne,  210 
Mass.  250,  96  N.  E.  1036  [Bui.  No.  99,  p.  727].  Nor  were  they  actu- 
ated by  a  desire  to  conserve  and  promote  the  welfare  of  the  plaintiff 
and  his  employers  through  the  offer  of  friendly  advice.  But  to  pre- 
serve and  to  compel  discipline  in  their  own  ranks  they  intended  to 
proscribe  the  plaintiff,  who  had  become  a  member  of  a  rival  organi- 
zation and  business  competitor  of  the  association.  It  may  be  added, 
that  at  the  date  of  the  agreement  the  plaintiff  had  been  employed 
for  many  years  under  a  contract  at  will  which  does  not  appear  to 
have  been  dependent  upon  a  condition  that  he  should  be  and  remain 
a  member  ox  any  organization.  The  plaintiff's  expulsion  did  not 
automatically  terminate  this  employment,  and  his  continuance  at  his 
work  until  retired  solely  through  their  efforts  did  not  as  between 
themselves  constitute  a  oreach  of  the  peace  pact  or  agreement  for 
which  he  would  be  liable  to  the  defendants  in  damages.  [Cases 
cited.] 

The  report  while  stating  that  the  plaintiff  has  lost  the  benefit  of 
his  contracts  of  employment  goes  further.  It  is  specifically  found 
"that  by  reason  of  the  control  which  the  defendants  and  their 
organization  exercise  over  the  shoe  industry  of  the  city  of  Lynn  it 
will  be  impossible  for  the  plaintiff  to  obtain  work  with  at  least 
ninety  per  cent  of  the  shoe  manufacturers  of  Lynn  in  which  the 
labor  is  controlled  by  the  United  Shoe  Workers  of  America  and  fur- 
ther as  a  marked  man  it  is  highly  improbable  that  he  could  obtain 
and  keep  employment  in  the  remaining  ten  per  cent  of  the  shoe 
factories  of  Lyun." 

The  plaintiff  manifestly  is  a  sufferer  from  the  consequences  of  an 
intentional  and  a  successnil  boycott.  If  he  had  ceased  to  work  at  his 
railing  and  had  engaged  in  trade  the  attempt  to  deprive  him  of  his 
customers  and  to  destroy  his  business  by  the  methods  described 
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would  have  been  under  the  master's  findings  an  actionable  wrong. 
Burnham  v.  Dowd,  217  Mass.  351, 104  N.  E.  841  [Bui.  No.  169,  p.  270]. 
The  right  to  acquire  property  by  labor  is  coequal  with  the  right 
to  acauire  property  by  contract,  and,  having  the  same  right  to  seU 
his  laDor  as  he  would  nave  had  to  sell  his  merchandise  to  the  highest 
bidder,  it  is  no  less  an  Actionable  wrong  where  the  right  to  his  handi- 
work as  a  means  of  subsistence  has  been  malevolently  taken  away 
or  impaired  under  industrial  conditions  which  the  defendants  knew 
would  so  operate  as  to  make  his  further  employment  in  the  com- 
munity where  he  resides  extremely  precarious  if  not  practically 
impossible.  [Cases  cited.]  While  it  is  apparent  upon  the  record 
that  the  plaintiff  can  not  be  effectively  aided  by  injunctive  relief  he 
is  entitled  to  damages.  [Cases  cited.]  The  decree  dismissing  the 
bill  is  reversed  and  a  decree  is  to  be  entered  for  the  amount  assessed 
by  the  master. 


Labor  Organizations — Expulsion  of  Member — Powers  of  Offi- 
cers— Pratt  V.  Amalgamated  Association  of  Street  and  Electric 
Railway  Em,ployees  of  America  et  aZ.,  Supreme  Court  of  Utah  {Oct. 
4, 1917) ,  167  Pacific  Reporter^  page  550.— Clarence  O.  Pratt  brought 
action  against  the  association  named  for  mandamus  to  bring  about 
his  reinstatement  as  a  member.  Pratt  had  been  for  several  years  a 
member  of  the  local  division  at  Detroit,  and  had  been  a  member  of 
the  general  executive  board  of  the  association.  In  September,  1911, 
desiring  to  become  a  member  of  the  division  at  Philadelphia,  he 
secured  a  withdrawal  card,  and,  on  presenting  the  same  to  the  Phila- 
delphia division,  the  by-laws  were  suspended  and  he  was  admitted 
and  elected  business  agent.  The  executive  board,  acting  upon  a 
protest  filed  with  it,  but  without  a  hearing,  ruled  that  the  by-laws 
were  improperly  suspended,  and  Pratt  withdrew  from  his  position 
as  business  agent  He  attempted  to  appeal  to  the  biennial  general 
convention  of  the  association,  but  the  appeal  was  not  considered. 
His  petition  for  a  writ  of  mandamus  was  dismissed  by  the  district 
court  of  Salt  Lake  County,  and  the  supreme  court  affirmed  this  de- 
cision. Judge  Frick  delivered  the  opinion,  and  quoted  the  opinion 
of  the  court  below  as  summarizing  the  immense  bulk  of  evidence, 
largely  irrelevant,  found  upon  the  record.  Following  this  he  said 
in  part : 

While  plaintiff  insists  that  his  rights  have  been  trampled  upon 
and  ignored  by  reason  that  he  was  not  permitted  to  present  his  ap- 
peal to  the  convention  held  at  Salt  Lake  City,  Utah,  as  before  stated, 
yet  what  he  asked  the  trial  court  to  do,  and  what  he  demands  at 
our  hands,  is,  that  the  defendants  be  required  to  reinstate  him  as  a 
member  in  good  standing  of  Local  Division  No.  477  as  well  as  a  mem- 
ber in  good  standing  of  the  association  at  large. 

Courts  mav  not  interfere  with  the  acts  and  proceedings  of  the  offi- 
cers of  beneficial  societies  or  associations  to  that  extent  What  the 
courts  are  authorized  to  do,  and  what  they  wiU  do,  in  that  regard  is 
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to  compel  the  officers  of  such  associations,  and  the  associations  them- 
selves, to  condemn  no  member  and  not  to  forfeit  his  property  or 
his  property  rights  without  a  hearing  or  an  opportunity  to  be  heard 
in  his  defense  according  to  the  laws  and  rules  of  the  association,  and 
if  there  are  no  such  rules  the  court  will  imply  or  create  such.  When 
such  an  opportunity  is  given,  however,  ana  the  complaining  mem- 
ber has  been  tried  and  condemned,  or  has  been  declared  ineligible  in 
accordance  with  the  laws  and  rules  of  the  order  or  association,  and 
the  acts  of  the  officers  of  the  association  in  that  behalf  are  free  from 
fraud  or  duress,  coiirts  may  not  interfere. 


Labor  Organizations — Interference  with  Contract  of  Employ- 
ment— ^Unionizing  Employees  Who  Have  Agreed  Not  to  Join 
Union — Injunction — Eitchman  Coal  <&  Coke  Co.  v.  Mitchell  et  al^ 
Supreme  Court  of  the  United  States  {Dec.  10,  ^917)^  38  Supreme 
Court  Reporter,  page  66. — This  suit  was  brought  in  1907  to  restrain 
the  defendants  from  interfering  with  the  company's  employees  in 
an  attempt  to  organize  the  mine  by  inducing  them  to  join  the  United 
Mine  Workers  of  America.  Decisions  of  the  lower  Federal  courts 
arising  therefrom  are  reported  202  Fed.  612  (see  Bui.  No.  152,  p. 
137),  and  214  Fed.  685  (Bui.  No.  169,  p.  315).  In  Bulletin  No.  152 
the  facts  leading  up  to  the  suit  are  given  quite  fully,  and  they  are 
reviewed  in  the  opinion  of  the  Supreme  Court.  It  appeared  that 
certain  defendants  named  in  the  bill  had  not  been  served  with  proc- 
ess, being  no  longer  officers  of  the  United  Mine  Workers,  and  the 
court  held  that  they  were  eliminated  as  factors  in  the  case.  The 
remainder  were  at  the  time  of  the  bringing  of  the  suit  officers  and 
leaders  of  the  union.  The  Hitchman  mine  was  operated  "  nonunion  " 
from  the  time  it  was  opened  in  1902  until  April,  1903,  when  it  be- 
came unionized.  Strikes  occurred  between  that  time  and  1906,  re- 
sulting from  disputes  having  no  relation  to  the  affairs  of  the  operator 
or  employees  of  this  particular  mine  or  section.  A  strike  was  called 
April  15,  1906,  as  a  consequence  of  the  failure  of  the  officers  of  the 
union  to  sanction  the  making  of  an  agreement  by  the  miners  them- 
selves with  the  company,  after  the  expiration  of  the  term  for  which 
a  previous  wage  scale  had  been  effective.  On*  the  request  of  the 
miners  in  June  to  be  allowed  to  go  back  to  work,  it  was  agreed  that 
t  hey  should  do  so  on  a  nonunion  basis,  and  at  that  time  and  there- 
:»fter  each  man  hired  agreed  that  he  would  not  join  the  union  as 
long  as  he  continued  in  the  company's  employ,  while  the  company 
:•.  greed  that  it  would  pay  the  same  wages  as  the  union  mines,  but 
%vould  run  the  mine  nonunion.  In  January,  1907,  the  international 
convention  of  the  United  Mine  Workers  favored  a  policy  of  sup- 
I^orting  strikes  in  the  Panhandle  district  of  West  Virginia  (in  which 
the  Hitchman  mine  was  located)  and  certain  other  unorganized  sec- 
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tions,  on  the  ground  that  the  continuance  of  production  by  the  unor- 
ganized sections,  while  strikes  were  in  force  in  other  fields,  interfered 
with  the  securing  of  desired  concessions  in  the  latter.  Soon  after- 
wards a  meeting  of  the  subdistrict  which  included  the  mine  voted  to 
take  steps  toward  organization,  and  Thomas  Hughes  took  up  the 
work  as  organizer.  He  began  to  get  secret  agreements  from  some 
of  the  men  to  join  the  union  when  a  sufficient  number  should  be 
secured,  with  the  purpose  of  calling  a  strike  when  that  was  ac- 
complished. The  fact  that  the  miners  had  agreed  not  to  join  the 
union  during  their  employment  was  known  to  the  organizer.  His 
work  was  interrupted  by  a  decree  of  the  United  States  District  CJourt 
for  the  Northern  District  of  West  Virginia  before  it  was  so  far  com- 
pleted as  to  be  ready  for  the  calling  out  of  the  men.  Later  the 
United  States  circuit  court  of  appeals,  fourth  circuit,  reversed  this 
decree,  and  it  is  the  opinion  of  these  two  courts  which  are  cited 
above.  In  the  present  opinion  the  Supreme  Court,  Mr.  Justice  Pit- 
ney delivering  the  opinion,  and  Mr.  Justice  Brandeis,  Mr.  Justice 
Holmes,  and  Mr.  Justice  Clarke  dissenting,  reversed  the  decree  of 
the  circuit  court  of  appeals  and  aflirmed  that  of  the  district  court., 
holding  that^the  interference  by  the  defendants  was  illegal,  and  such 
as  might  be  reached  by  injunction.  From  the  majority  opinion  the 
following  is  quoted : 

The  question  whether  Hughes  had  "  power  or  authority  ^  to  shut 
down  the  Hitchman  mine  is  beside  the  mark.  We  are  not  here 
concerned  with  any  question  of  ultra  vires,  but  with  an  actual  threat 
of  closing  down  plamtiff's  mine,  made  by  Hughes  while  acting  as 
agent  of  an  organized  body  of  men  who  indubitably  were  united 
in  a  purpose  to  close  it  unless  plaintiff  would  conform  to  their 
wishes  with  respect  to  its  management,  and  who  lacked  the  power 
to  carry  out  that  purpose  only  because  they  had  not  as  yet  persuaded 
a  sufficient  number  of  the  Hitchman  miners  to  join  with  them,  and 
hence  employed  Hughes  as  an  "organizer''  and  sent  him  to  the 
mine  with  the  very  object  of  securing  the  support  of  the  necessary 
number  of  miners.  They  succeeded  with  respect  to  one  of  the  mines 
threatened  (the  Richland),  and  preparations  of  like  character  were 
in  progress  at  the  Hitchman  and  the  Glendale  at  the  time  the  re- 
straining order  was^made  in  this  cause. 

In  short,  at  the  time  the  bill  was  filed,  defendants,  although  having 
full  notice  of  the  terms  of  employment  existing  between  plaintiff 
and  its  miners,  were  engaged  in  an  earnest  effort  to  subvert  those 
relations  without  plaintiff's  consent,  and  to  alienate  a  sufficient 
number  of  the  men  to  shut  down  the  mine,  to  the  end  that  the 
fear  of  losses  through  stoppage  of  operations  might  coerce  plaintiff 
into  "  recognizing  the  union  ^  at  the  cost  of  its  own  independence. 
The  methods  resorted  to  by  their  "organizer"  were  such  as  have 
been  described.    The  legal  consequences  remain  for  discussion. 

The  facts  we  have  recited  are  either  admitted  or  else  proved  by 
clear  and  undisputed  evidence  and  indubitable  inferences  therefrom. 
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What  are  the  legal  consequences  of  the  facts  that  have  been 
detailed? 

That  the  plaintiff  was  acting  within  its  lawful  rights  in  employ- 
ing its  men  only  upon  terms  of  continuing  nonmembership  in  the 
United  Mine  Workers  of  America  is  not  open  to  question.  Plaintiff's 
repeated  costly  experiences  of  strikes  and  other  interferences  while 
attempting  to  "  run  union  "  were  a  sufficient  explanation  of  its  resolve 
to  run  "nonunion,"  if  any  were  needed.  But  neither  explanation 
nor  justification  is  needed.  Whatever  may  be  the  advantages  of 
"collective  bargaining,"  it  is  not  bargaining  at  all,  in  any  just  sense, 
unless  it  is  voluntary  on  both  sides.  The  same  liberty  which  enables 
men  to  form  unions,  and  through  the  union  to  enter  into  agreements 
with  employers  willing  to  agree,  entitles  other  men  to  remain  inde- 
pendent of  the  union  and  other  employers  to  agree  with  them  to 
employ  no  man  who  owes  any  allegiance  or  obligation  to  the  union. 
In  the  latter  case,  as  in  the  former,  the  parties  are  entitled  to  be 
protected  by  the  law  in  the  enjoyment  of  the  benefits  of  any  lawful 
agreement  they  may  make.  This  court  repeatedly  has  held  that  the 
employer  is  as  free  to  make  nonmembership  in  a  union  a  condition 
of  employment,  as  the  working  man  is  free  to  join  the  union,  and 
that  this  is  a  part  of  the  constitutional  rights  of  personal  liberty 
and  private  property,  not  to  be  taken  away  even  by  legislation, 
unless  through  some  proper  exercise  of  the  paramount  police  power. 
Adair  v.  United  States,  208  U.  S.  161,  174,  28  Sup.  Ct.  277  [Bui. 
No.  75,  p.  634] ;  Coppage  v.  Kansas,  236  U.  S.  1,  14,  35  Sup.  Ct.  240 
[Bui.  No.  169,  p.  147].  In  the  present  case,  needless  to  say,  there  is 
no  act  of  legislation  to  which  defendants  may  resort  for  justification. 

That  the  employment  was  "at  will,"  and  terminable  by  either 
party  at  any  time,  is  of  no  consequence.  Truax  v,  Eaich,  239  U.  S. 
33,  38,  36  Sup.  Ct.  7,  9  [Bui.  No.  189,  p.  53]. 

In  short,  plaintiff  was  and  is  entitled  to  the  good  will  of  its 
employees,  precisely  as  a  merchant  is  entitled  to  the  good  will  of 
his  customers  although  they  are  under  no  obligation  to  continue  to 
deal  with  him.  The  value  of  the  relation  lies  in  the  reasonable 
probability  that  by  properly  treating  his  employees,  and  paying 
them  fair  wages,  and  avoiding  reasonable  grounds  of  complaint,  it 
will  be  able  to  retain  them  in  its  employ,  and  to  fill  vacancies 
occurring  from  time  to  time  by  the  employment  of  other  men  on 
the  same  terms.  The  pecuniary  value  of  such  reasonable  probabili- 
ties is  incalculably  great,  and  is  recognized  by  the  law  in  a  variety 
of  relations.    [Cases  cited.] 

The  right  of  action  for  persuading  an  employee  to  leave  his  em- 
ployer is  universally  recognized — ^nowhere  more  clearly  than  in  West 
Virginia — and  H  rests  upon  fundamental  principles  ox  general  appli- 
cation, not  upon  the  English  statute  of  laborers.    [Cases  cited.] 

We  return  to  the  matters  set  up  by  way  of  justification  or  excuse 
for  defendants'  interference  with  the  situation  existing  at  plaintiff's 

mine. 

The  case  involves  no  question  of  the  rights  of  employees.  Defend- 
ants have  no  agency  for  plaintiff's  employees,  nor  do  they  assert  any 
disagreement  or  grievance  in  their  behalf.  In  fact,  there  is  none; 
but,  if  there  were,  defendants  could  not,  without  agency,  set  up  any 
rights  that  employees  might  have.    The  right  of  the  latter  to  strike 
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would  not  give  to  defendants  the  right  to  instigate  a  strike.  The 
difference  is  fundamental. 

It  is  suggested  as  a  ground  of  criticism  that  plaintiff  endeavored  to 
secure  a  closed  nonunion  mine  through  individual  agreements  with 
its  employees,  as  if  this  furnished  some  sort  of  excuse  for  the  employ- 
ment of  coercive  measures  to  secure  a  closed  union  shop  through  a  col- 
lective agreement  with  the  union.  It  is  a  sufficient  answer,  in  law,  to 
repeat  that  plaintiff  had  a  legal  and  tx>nstitutional  right  to  exclude 
union  men  rrom  its  employ.  But  it  may  be  worth  while  to  say,  in 
addition:  First,  that  there  was  no  middle  ground  open  to  plaintiff; 
no  option  to  have  an  "  open  shop  "  employing  union  men  and  non- 
union men  indifferently;  it  was  the  imion  that  insisted  upon  closed- 
shop  agreements,  requiring  even  carpenters  employed  about  a  mine 
to  be  members  of  the  union,  and  makmg  the  employment  of  any  non- 
union man  a  ground  for  a  strike;  and  secondly,  plaintiff  was  in  the 
reasonable  exercise  of  its  rights  in  excluding  all  union  men  from  its 
employ,  having  learned,  from  a  previous  experience,  that  unless  this 
were  done  union  organizers  might  gain  access  to  its  mine  in  the  guise 
of  laborers. 

Defendants  set  up,  by  way  of  justification  or  excuse,  the  right  of 
workingmen  to  form  unions,  and  to  enlarge  their  membership  by  in- 
viting other  workingmen  to  join.  The  right  is  freely  conceded,  pro- 
vided the  objects  or  the  union  be  proper  and  legitimate,  which  we 
assume  to  be  true,  in  a  general  sense,  with  respect  to  the  union  here  in 
question.  Gompers  v.  Bucks  Stove  &  Range  Co.,  221  U.  -S.  418,  439, 
81  Sup.  Ct.  492  [Bui.  No.  96,  p.  323].  The  cardinal  error  of  defend- 
ants' position  lies  in  the  assumption  that  the  right  is  so  absolute  that 
it  may  be  exercised  under  any  circumstances  and  without  any  qualifi- 
cation; whereas  in  truth,  like  other  rights  that  exist  in  civilized 
society,  it  must  always  be  exercised  with  reasonable  regard  for  the 
conflicting  rights  of  others. 

Now,  assuming  defendants  were  exercising,  through  Hughes,  the 
right  to  invite  men  to  join  their  union,  still  they  had  plain  notice 
that  plaintiff's  mine  was  run  "nonunion,"  that  none  of  the  men 
had  a  right  to  remain  at  work  there  after  joining  the  union,  and 
that  the  observance  of  this  a^eeraent  was  oi  great  importance  and 
value  both  to  plaintiff  and  to  its  men  who  had  voluntarily  made  the 
agreement  and  desired  to  continue  working  under  it.  Yet  defend- 
ants, far  from  exercising  any  care  to  refrain  from  unnecessarily  in- 
juring plaintiff,  deliberately  and  advisedly  selected  that  method  of 
enlarging  their  membership  which  would  inflict  the  greatest  injury 
upon  plaintiff  and  its  loyal  employees.  Every  Hitchman  miner  who 
joined  Hughes's  "  secret  order  '^  and  permitted  his  name  to  be  entered 
upon  Hughes's  list  was  guilty  of  a  breach  of  his  contract  of  employ- 
ment and  enacted  a  lie  whenever  thereafter  he  entered  plaintiff's 
mine  to  work.  Hughes  not  only  connived  at  this,  but  must  be  deemed 
to  have  caused  and  procured  it,  for  it  was  the  main  feature  of  de- 
fendants' plan,  the  sine  qua  non  of  their  program. 

True,  it  is  suggested  that  under  the  existing  contract  an  employee 
was  not  called  upon  to  leave  plaintiff's  employ  until  he  actually 
joined  the  union  and  that  the  evidence  shows  only  an  attempt  by 
Hughes  to  induce  the  men  to  agree  to  join,  but  no  attempt  to  induce 
them  to  violate  their  contract  by  failing  to  withdraw  from  plain- 
tiff's employment  after  actually  joining.     But  in  a  court  of  equity, 
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which  looks  to  the  substance  and  essence  of  things  and  disregards 
matters  of  form  and  technical  nicety,  it  is  sufficient  to  say  that  to 
induce  men  to  agree  to  join  is  but  a  mode  of  inducing  them  to 
join,  and  that  when  defendants  "had  60  men  who  had  signed  up 
or  agreed  to  join  -the  organization  at  Hitchman.''  and  were  "  going 
to  shut  the  mine  down  as  soon  as  they  got  a  lew  more  men,''  the 
^  were  for  practical  purposes,  and  therefore  in  the  sight  of 
equity,  already  members  of  the  union,  and  it  needed  no  formal 
ritual  or  taking  of  an  oath  to  constitute  them  such;  their  uniting 
with  the  union  in  the  plan  to  subvert  the  system  of  employment  at 
the  Hitchman  mine,  to  which  thev  had  voluntarily  agreed  and  upon 
which  their  employer  and  their  fellow  employees  were  relying,  was 
sufficient. 

But  the  facts  render  it  plain  that  what  the  defendants  were  en- 
deavoring to  do  at  the  Hitcnman  mine  and  neighboring  mines  can  not 
be  treated  as  a  bona  fide  effort  to  enlarge  the  memoership  of  the 
union.  There  is  no  evidence  to  show,  nor  can  it  be  inferred,  that 
defendants  intended  or  desired  to  have  the  men  at  these  mines  join 
the  union,  unless  they  could  organize  the  mines.  Without  this,  the 
new  memoers  would  be  added  to  the  number  of  men  competing  for 
jobs  in  the  organized  districts,  while  nonunion  men  would  take  their 
places  in  the  Panhandle  mines.  Except  as  a  means  to  the  end  of 
compelling  the  owners  of  these  mines  to  change  their  method  of 
operation,  the  defendants  were  not  seeking  to  enlarge  the  union  mem- 
bership. 

In  any  aspect  of  the  matter,  it  can  not  be  said  that  defendants  were 
pursuing  their  object  by  lawful  means.  The  question  of  their  in- 
tentions— of  their  bona  fides — can  not  be  ignored.  It  enters  into 
the  question  of  malice.  As  Bowen,  L.  J.,  justly  said,  in  the  Mogul 
Steamship  Case,  23  Q.  B.  Div.  613 : 

"Intentionally  to  do  that  which  is  calculated  in  the  ordinary 
course  of  events  to  damage,  and  which  does,  in  fact,  damage  another 
in  that  other  person's  property  or  trade,  is  actionable  if  done  without 
just  cause  or  excuse." 

And  the  intentional  infliction  of  such  damage  upon  another,  with- 
out justification  or  excuse,  is  malicious  in  law.  [Cases  cited.]  Of 
course,  in  a  court  of  equity,  when  passing  upon  the  right  of  injunc- 
tion, damage  threatened,  irremediable  by  action  at  law,  is  equivalent 
to  damage  done.  And  we  can  not  deem  the  proffered  excuse  to  be  a 
"just  cause  or  excuse,"  where  it  is  based,  as  in  this  case,  upon  an 
assertion  of  conflicting  rights  that  are  sought  to  be  attained  by  unfair 
methods,  and  for  the  very  purpose  of  interfering  with  plaintiff's 
rights  of  which  defendants  have  full  notice. 

Another  fundamental  error  in  defendants'  position  consists  in  the 
assumption  that  all  measures  that  may  be  resorted  to  are  lawful  if 
they  are  "  peaceable  " — that  is,  if  they  stop  short  of  physical  violence, 
or  coercion  through  fear  of  it.  In  our  opinion,  any  violation  of 
plaintiff's  legal  rights  contrived  by  defendants  for  the  purpose  of 
inflicting  damage,  or  having  that  as  its  necessary  effect,  is  as  plainly 
inln'bited  by  the  law  as  if  it  involved  a  breach  of  the  peace.  A  com- 
bination to  procure  concerted  breaches  of  contract  by  plaintiff's 
employees  constitutes  such  a  violation.     [Cases  cited.] 

It  was  one  thing  for  plaintiff  to  find,  from  time  to  time,  compara- 
tively small  numfers  of  men  to  take  vacant  places  in  a  going  mine, 
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another  and  a  much  more  difficult  thing  to  find  a  complete  gang  of  new 
men  to  start  up  a  mine  shut  down  by  a  strike,  when  there  might  be  a 
reasonable  apprehension  of  violence  at  the  hands  of  the  strikers  and 
their  sympathizers.  The  disordered  condition  of  a  mining  town  in 
time  of  strike  is  matter  of  common  knowledge.  It  was  this  kind  of 
intimidation,  as  well  as  that  resulting  from  the  large  organized  mem- 
bership of  the  union;  that  defendants  sought  to  exert  upon  plaintiff, 
and  it  renders  pertinent  what  was  said  by  this  court  in  the  Gompers 
Case  [supra],  immediately  following  the  recognition  of  the  right  to 
form  labor  unions: 

"  But  the  very  fact  that  it  is  lawful  to  form  these  bodies,  with 
multitudes  of  members,  means  that  they  have  thereby  acquired  a 
vast  power,  in  the  presence  of  which  the  individual  may  be  helpless. 
This  power,  when  unlawfully  used  against  one,  can  not  be  met,  except 
by  his  purchasing  peace  at  the  cost  of  submitting  to  terms  which 
involve  the  sacrince  of  rights  protected  by  the  Constitution;  or  by 
standing  on  such  rights,  and  appealing  to  the  preventive  powers  of  a 
court  of  equity.  When  such  appeal  is  made,  it  is  the  duty  of  govern- 
ment to  protect  the  one  against  the  many,  as  well  as  the  many  against 
the  one." 

Defendants'  acts  can  not  be  justified  by  any  analogy  to  competition 
in  trade.  They  are  not  competitors  of  plaintiff;  and  if  they  were 
their  conduct  exceeds  the  bounds  of  fair  trade.  Certainly,  if  a  com- 
peting trader  should  endeavor  to  draw  custom  from  his  rival,  not 
by  offering  better  or  cheaper  goods,  employing  more  competent  sales- 
men, or  displaying  more  attractive  advertisements,  but  by  persuading 
the  rival's  clerks  to  desert  him  under  circumstances  rendering  it 
difficult  or  embarrassing  for  him  to  fill  their  placess,  any  court  of 
equity  would  grant  an  injunction  to  restrain  this  as  unfair  com- 
petition. 

XTpon  all  the  facts,  we  are  constrained  to  hold  that  the  purpose 
entertained  by  defendants  to  bring  about  a  strike  at  plaintiff's  mine 
in  order  to  compel  plaintiff,  through  fear  of  financial  loss,  to  consent 
to  the  unionization  of  the  mine  as  the  lesser  evil,  was  an  unlawful 
puipose,  and  that  the  methods  resorted  to  by  Hughes — the  inducing 
of  emplovees  to  unite  with  the  union  in  an  effort  to  subvert  the 
system  of  employment  at  the  mine  by  concerted  breaches  of  the  con- 
tracts of  employment  known  to  be  in  force  there,  not  to  mention 
misrepresentation,  deceptive  statements,  and  threats  of  pecuniary 
loss  communicated  by  Hughes  to  the  men — were  unlawful  and  mali- 
cious methods,  and  not  to  be  justified  as  a  fair  exercise  of  the  right 
to  increase  the  membership  of  the  union. 

That  the  damage  resulting  from  a  strike  would  be  irremediable 
at  law  is  too  plain  for  discussion. 

As  against  the  answering  defendants,  plaintiff's  right  to  an  injunc- 
tion is  clear;  as  to  the  others  named  as  defendants,  but  not  served 
with  process,  the  decree  is  erroneous,  as  already  stated. 

Respecting  the  sweep  of  the  injunction,  we  differ  somewhat  from 
the  result  reached  by  the  district  court. 

So  far  as  it  restrains:  (1)  Interfering  or  attempting  to  interfere 

with  plaintiff's  employees  for  the  purpose  of  unionizmg  plaintiff's 

n)ine  without  its  consent,  by  representing  or  causing  to  be  represented 

to  any  of  plaintiff's  employees,  or  to  any  person  who  might  become 

.  an  employee  of  plaintiff,  that  such  person  will  suffer  or  is  likely  to 
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suffer  some  loss  or  trouble  in  continuing  in  or  in  entering  the  em- 
ployment of  plaintiff,  by  reason  of  plaintiff  not  recognizing  the  union, 
or  because  plaintiff  runs  a  nonunion  mine;  (2)  interfering  or  attempt- 
ing to  interfere  with  plaintiff's  employees  for  the  purpose  of  union- 
izing the  mine  without  plaintiff's  consent,  and  in  aid  of  such  purpose 
knowingly  and  willfully  bringing  about  the  breaking  by  plaintiff  s 
employees  of  contracts  of  service  known  at  the  time  to  exist  with 
plaintiff's  present  and  future  employees;   (3)  knowingly  and  will- 
fully enticing  plaintiff's  employees,  present  or  future,  to  leave  plain- 
tiff's service  on  the  ground  that  plaintiff  does  not  recognize  the 
United  Mine  Workers  of  America  or  runs  a  nonunion  mine,  etc;  (4) 
interfering  or  attempting  to  interfere  with  plaintiff's  employees  so 
as  knowingly  and  willfully  to  bring  about  the  breaking  by  plaintiff's 
employees,  present  and  future,  of  their  contracts  of  service,  known 
to  the  defendants  to  exist,  and  especially  from  knowingly  and  will- 
fully enticing  such  employees,  present  or  future,  to  leave  plaintiff's 
service  without  plaintiff's  consent;   (5)   trespassing  on  or  entering 
upon  the  grounds  and  premises  of  plaintiff  or  its  mine  for  the  pur- 
pose of  interfering  therewith  or  hindering  or  obstructing  its  business, 
or  with  the  purpose  of  compelling  or  inducing,  by  threats,  intimida- 
tion, violent  or  abusive  language,  or  persuasion,  any  of  plaintiff's 
employees  to  refuse  or  fail  to  perform  their  duties  as  such;  and  (6) 
compelling  or  inducing  or  attempting  to  compel  or  induce,  by  threats, 
intimidation,  or  abusive  or  violent  language,  any  of  plaintiff's  em- 
ployees to  leave  its  service  or  fail  or  refuse  to  perform  their  duties 
as  stich  employees,  or  compelling  or  attempting  to  compel  by  like 
means  any  person  desiring  to  seek  employment  in  plaintiff's  mine 
and  works  from  so  accepting  employment  therein — the  decree  is  fully 
supported  by  the  proofs.    But  it  goes  further,  and  awards  an  injunc- 
tion against  picketing  and  against  acts  of  physical  violence,  and  we 
find  no  evidence  that  either  of  these  forms  of  interference  was  threat- 
ened.   The  decree  should  be  modified  by^  eliminating  picketing  and 
physical  violence  from  the  sweep  of  the  injunction,  but  without  preju- 
dice to  plaintiff's  right  to  obtain  an  injunction  hereafter  against 
these  forms  of  interference  if  proof  shall  be  produced,  either  in  pro- 
ceedings supplemental  to  this  action  or  in  an  independent  action,  that 
such  an  injunction  is  needed. 

The  decree  of  the  Circuit  Court  of  Appeals  is  reversed,  and  the 
decree  of  the  district  court  is  modified  as  above  stated^  and  as  so 
modified  it  is  aflSrmed,  and  the  cause  is  remanded  to  the  district  court 
for  further  proceedings  in  conformity  with  this  opinion. 

The  dissenting  opinion  was  written  by  Mr.  Justice  Brandeis,  and 
disagreed  with  the  reasoning  of  the  majority,  among  other  things, 
in  holding  that  the  miners  did  not  violate  their  contract  until  they 
actually  joined  the  union.    On  this  point  it  is  said : 

There  was  no  attempt  to  induce  employees  to  violate  their  con- 
tracts. 

The  contract  created  an  employment  at  will,  and  the  employee  was 
free  to  leave  at  any  time.  The  contract  did  not  bind  the  employee 
not  to  join  the  union;  and  he  was  free  to  join  it  at  any  time.  The 
contract  merely  bound  him  to  withdraw  from  plaintiff's  employ, 
if  he  joined  the  union.    There  is  evidence  of  an  attempt  to  induce 
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plaintiff's  employees  to  agree  to  join  the  union;  but  none  whatever 
of  any  attempt  to  induce  them  to  violate  their  contract.  Until  an 
employee  actually  joined  the  union  he  was  not,  under  the  contract, 
called  upon  to  leave  plaintiff's  employ.  There  consequently  would 
be  no  breach  of  contract  until  the  employee  both  joined  the  union 
and  failed  to  withdraw  from  plaintiff's  employ.  There  was  no  evi- 
dence that  any  employee  was  persuaded  to  do  that  or  that  such  a 
course  was  contemplated.  What  perhaps  was  intended  was  to  secure 
agreements  or  assurances  from  individual  employees  that  they  would 
join  the  union  when  a  large  number  of  them  should  have  consented  to 
do  so;  with  the  purpose,  when  such  time  arrived,  to  have  them  join 
the  union  together  and  strike — ^unless  plaintiff  consented  to  unionize 
the  mine.  Such  a  course  would  have  been  clearly  permissible  under 
the  contract. 

Labor  Organizations — ^Interference  with  Contract  of  Employ- 
ment— ^Unionizing  Employees  Who  Have  Agreed  Not  to  Join 
Union — Injunction — Jurisdiction — Eagle  Glaas  <&  Mfg.  Co,  v. 
Rowe^  Supreme  Court  of  the  United  States  {Dec,  10,  1917) ,  S8  Su- 
preme Court  Reporter,  page  80. — This  is  a  case  of  suit  for  injunction 
by  the  company  named,  and  is  the  same  case  decided  in  the  cir- 
cuit court  of  appeals,  fourth  circuit,  under  the  title  Eagle  Glass 
&  Mfg.  Co.  V.  Hill,  reported  219  Fed.  719,  and  reviewed  in  BuL 
No.  189,  page  334.  The  controversy  was  between  the  company  and 
officers  of  the  American  Flint  Glass  Workers'  Union.  The  bill 
prayed  for  an  injunction,  as  in  the  Hitchman  case  (see  p.  145), 
against  interference  with  employees  under  contract  not  to  join  the 
union  during  their  emplojonent  by  the  company.  As  in  that  case 
also,  a  decree  of  the  district  court  granting  a  temporary  injunction 
had  been  reversed  by  the  circuit  court  of  appeals,  whereupon  the 
company  procured  a  writ  of  certiorari,  bringing  the  case  to  the 
Supreme  Court.  Proceedings  subsequent  to  the  decision  of  the 
circuit  court  were  reviewed,  and  the  technical  questions  relating  to 
jurisdiction  over  the  case,  which  was  brought  in  the  Federal  courts 
on  the  ground  of  diversity  of  citizenship,  were  decided  so  as  to 
support  the  jurisdiction  of  the  courts.  Coming  to  the  merits  of  the 
case,  the  points  were  decided  largely  on  the  authority  of  the  Hitch- 
man  case.  The  same  three  justices  dissented  as  in  that  case.  In 
concluding  the  opinion  delivered  by  him  for  the  majority,  Mr. 
Justice  Pitney  said : 

The  present  case,  according  to  the  averments  of  the  bill  and 
amended  bill,  differs  from  the  Hitchman  case  principally  in  this: 
That  it  appeared  that  Gillooly,  as  organizer,  had  used  money  and 
had  threatened  to  use  dynamite  to  reinforce  his  other  efforts  to 
coerce  plaintiff  into  agreeing  to  the  unionization  of  its  works.  The 
system  of  employmwit  at  the  Eagle  Glass  Co.  factory  was  precisely 
the  same  as  that  at  the  Hitchman  mine.  The  written  contract  of  em- 
ployment inaugurated  at  the  Eagle  Glass  Works  more  than  a  month 
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prior  to  the  filing  of  the  bill  in  this  ease  followed  precisely  the  form 
established  at  the  Hitchman  mine  shortly  after  the  filing  of  the  bill 
in  that  case.  And  the  activities  of  Giilooly  among  the  plaintiff's 
employees,  and  the  motive  and  purpose  behind  those  activities,  as 
alleged  in  the  bill,  show  the  same  elements  of  illegality  to  which  we 
have  called  attention  in  our  opinion  in  the  Hitchman  case.  Plaintiff 
is  entitled  to  an  opportunity,  on  final  hearing,  to  prove  these  allega- 
tions as  against  those  defendants  who  are  within  the  jurisdiction  of 
the  court,  and  to  connect  them  with  the  activities  of  Gillooly. 

The  decree  of  the  Circuit  Court  of  Appeals,  so  far  as  it  directed  that 
the  temporary  injunction  be  dissolved,  will  be  affirmed,  but  so  far  as 
it  directed  a  dismissal  of  the  bill  it  must  be  reversed,  and  the  cause 
will  be  remanded  to  the  district  court  for  further  proceedings  in 
conformity  to  this  opinion. 


Labor  Organizations — Picketing — Injunction — St.  Germain  et 
ux,  v.  Bakery  <&  Confectionery  Workers^  Union^  No.  P,  of  Seattle^ 
et  aL,  Supreme  Court  of  Washington  (July  17^  1917)^  166  Pacifio 
Reporter^  page  666. — N.  H.  St.  Germain  and  wife  brought  action 
against  the  labor  union  named  and  certain  individuals  for  an  injimc- 
tion.  The  superior  court.  King  County,  issued  a  decree  forbidding 
certain  enumerated  practices  on  the  part  of  the  pickets,  including 
the  laying  of  hands  upon  any  person  in  the  effort  to  prevent  his 
patronizing  the  bakeries  and  restaurants  of  the  plaintiffs  and  the 
use  of  certain  statements  and  the  words  "  scab"  and  "scabs"  with 
reference  to  such  customer.  The  permissible  actions  on  the  part  of 
the  defendants  were  then  set  forth  in  the  decree,  including  the  main- 
tenance of  two  pickets  before  each  establishment,  the  place  upon  the 
sidewalks  where  they  might  walk  being  defined  in  such  a  manner 
that  they  should  not  actually  block  the  entrance,  and  authorization 
being  given  for  the  use  of  badges  or  scarfs,  also  of  small  cards,  with 
the  words  "  St.  Germain's  Bakeries  and  Restaurants  Unfair  to  Or- 
ganized Labor."  The  cards,  however,  were  not  to  be  placed  or  thrown 
inside  the  stores.  The  plaintiffs  objected  to  the  part  of  the  decree 
which  allowed  these  practices  and  appealed.  It  appeared  that  the 
plaintiffs  had  been  engaged  in  the  bakery  and  dairy-lunch  business 
in  Seattle  for  16  years,  having  two  establishments,  and  had  employed 
union  labor.  A  member  of  the  cooks'  union  in  their  employ,  how- 
ever, became  in  arrears  as  to  his  dues,  and  the  dispute  arose  from 
the  failure  of  the  employers,  at  the  request  of  the  union,  to  either 
collect  the  amount  of  the  arrearage  or  discharge  the  cook.  A  strike 
was  called,  and  the  picketing  began,  the  pickets  remaining  on  duty 
from  11.30  a.  m.  until  the  close  of  business  in  the  evening  in  numbers 
as  large  upon  one  occasion  as  between  40  and  50,  jostling  the  cus- 
tomers, and  at  times,  at  one  of  the  stores,  which  was  on  a  crowded 
street,  making  it  impossible  for  anyone  to  enter  or  leave  the  store. 
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It  was  shown  that  the  gross  receipts  had  fallen  from  $4,000  per  month 
to  $1,000.  Judge  Mount  delivered  the  opinion  of  the  court,  which 
lield,  one  judge  dissenting,  that  the  injunction  should  have  forbidden 
the  issuance  of  an  injunction  as  prayed  for,  with  nominal  damages, 
showing  merely  a  diminution  of  gross  business,  but  nothing  definite 
as  to  profits,  was  not  sufficient  to  sustain  an  award  for  substantial 
damages.  The  case  was  therefore  remanded  to  the  lower  court  for 
the  issuance  of  an  injunction  as  prayed  for,  with  nominal  damages. 
The  following  is  quoted  from  the  opinion,  showing  the  court's  views 
with  regard  to  picketing: 

In  the  case  at  bar  the  facts,  as  shown  by  the  record^  are  clear  to  the 
effect  that  the  grievance  of  the  respondents  was  that  St.  Germain's 
bakeries  and  stores  were  unfair  to  organized  labor.  The  respondents, 
for  that  reason,  maintained  pickets  on  the  sidewalk  in  front  of  the 
appellants'  places  of  business.  The  only  object  of  maintaining  these 
pickets  was  to  intimidate  these  appellants  and  their  patrons.  There 
could  have  been  no  other  object,  because  the  union  laborers  had  been 
called  out.  They  were  not  working  there,  and,  in  order  to  require 
these  appellants  to  employ  union  labor,  the  respondents  sought  to, 
and  did,  intimidate  the  public  from  entering  the  stores  and  dealing 
with  the  appellants.  Whether  these  facts  were  alleged  in  a  complaint 
which  was  imdenied,  or  were  proven  upon  a  trial,  makes  no  differ- 
ence. Whether  the  picketing  was  peaceable  or  otherwise,  under  the 
facts  in  this  case,  is  entirely  immaterial,  because  the  sole  object  of 
the  respondents  was  to  intimidate,  not  only  the  public,  but  also  .these 
appellants,  and  force  them  to  enter  into  a  contract  which  they  were 
unwilling  to  enter  into.    The  books  are  full  of  cases  to  the  effect  that : 

"  The  right  to  carry  on  a  lawful  business  without  obstruction  is  a 
property  right,  and  its  protection  is  a  proper  object  for  the  granting 
of  an  injunction." 

The  idea  upon  which  picketing  by  any  means  can  not  be  sustained 
is  that  it  intimidates  the  public  from  entering  into  the  place,  and 
doing  business  with  a  person  before  whose  store  or  place  of  business 
a  line  of  guards  is  stationed.  Where  a  line  of  guards,  consisting  of 
one  or  more,  is  stationed  in  front  of  a  place  of  business,  everyone 
knows  that  such  guard  is  there  for  the  purpose  of  intimidating  and 
preventing  the  public  from  dealing  with  the  person  whose  place  of 
Dusiness'is  picketed.  That  this  is  contrary  to  the  spirit  of  our  insti- 
tutions, and  the  right  to  conduct  a  lawful  business  in  a  lawful  way, 
without  molestation  of  other  persons,  needs  no  argument  to  sustain  it. 
The  cases  are  numerous  to  that  effect. 


Labor  Organizations — Picketing  —  Injunction  —  Interference 
WITH  Nonunion  Shop — Beitkamper  v.  Hojfmanetal.^  Supreme  Court 
of  New  York^  Special  Term  for  Trials^  Kings  County  (April  P,  1927) , 
164  New  Y ork  Supplement ^  /^aj'e  555.— Theodore  Heitkamper  brought 
suit  for  an  injunction  against  Moritz  Hoffman,  individually  and  as 
treasurer  of  the  Journeyman  Bakers'  Union  and  others,  to  restrain 
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them  from  acts  detrimental  to  his  business.  After  Heitkamper  had 
refused  to  miionize  his  shop  as  requested  by  representatives  of  the 
union,  various  methods  were  adopted  to  persuade  customers  not  to 
patronize  him,  including  persistent  marching  up  and  down  the  street 
in  front  of  the  shop  three  times  a  week,  advising  people  to  buy  their 
bread  elsewhere,  etc.  A  falling  off  in  his  trade  was  shown.  An 
injunction  was  granted  against  these  acts,  while  the  right  was  recog- 
nized to  circularize  the  friends  of  union  labor  and  employ  other 
legitimate  means  to  give  information  as  to  the  desire  of  the  union 
that  the  plaintiff  should  not  be  patronized.  The  following  is  quoted 
from  the  opinion  delivered  by  Judge  Callaghan : 

The  facts  in  this  case  satisfactorily  establish  a  conspiracy  on  the 
part  of  the  members  of  the  union,  stimulated  by  its  omcers,  to  ruin 
the  plaintiff  financially.  There  is  nothing  particularly  wrong  in  a 
number  of  men  marching  on  the  sidewalk ;  but  a  continuance  of  that 
act,  three  times  a  week  for  a  number  of  months,  the  interviewing 
upon  the  sidewalk  of  intending  customers  of  plaintiff,  the  advising 
of  them  not  to  purchase  bread  from  the  plaintiff,  and  the  gathering 
of  a  large  number  of  men  in  front  of  the  plaintiff's  store,  can  not  be 
regarded  as  anything  but  an  infringement  upon  the  plaintiff's  rights. 

The  union  was  within  its  legal  rights  in  publishing  and  distribut- 
ing the  circular,  soliciting  its  Sfympathizers  and  friends  to  withdraw 
their  patronage,  or  to  refrain  from  patronizing  the  plaintiff.  [Cases 
cited.] 

At  this  point  the  method  of  suing  the  association,  through  its 
treasurer  as  a  representative,  is  shown  to  be  a  proper  one  by  refer- 
ence to  the  statutes  and  the  decided  cases,  though  no  decision  was 
made  as  to  damages.    The  opinion  concludes  as  follows:^ 

No  just  complaint  can  be  made  by  the  plaintiff  against  the  union's 
circularizing  the  neighborhood,  asking  the  friends  of  union  labor 
not  to  patronize  the  plaintiff,  nor  can  the  plaintiff  seek  to  restrain 
the  union,  its  members,  or  agents  from  peaceably  persuading  pro- 
posed patrons  of  the  plaintiff  from  trading  in  his  shop.  The  doing 
of  those  things  will  not  be  restrained.  But  a  judgment  will  be  en- 
tered here  restraining  the  individual  defendants  named  here,  and  the 
defendant  union,  its  oflicers,  members,  agents,  and  employees,  from 
congregating  in  front  of  plaintiff's  shop,  from  marcning  up  and 
down  upon  the  sidewalk  in  front  of  his  shop,  from  blockading  the 
entrance  to  his  store,  and  from  in  any  way  or  manner  preventing 
intending  customers  from  entering  or  departing  from  plaintiff's  shop, 
or  in  any  manner  by  threats,  violence,  intimidation,  or  force,  inter- 
fering with  plaintiff's  employees  or  those  who  may  seek  employment 
from  plaintiff. 

Labor  Organizations — Picketing — Municipal  Ordinance — Ex 
parte  Stout,  Court  of  Criminal  Appeals  of  Texas  (Nov,  ^/,  1917)^ 
198  Southwestern  Reporter,  page  967.— Tom  O.  Stout  was  convicted 
of  violation  of  an  ordinance  of  the  city  of  El  Paso,  Tex.,  and  brought 
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habeas  corpus  proceedings  for  his  release.  The  ordinance  in  question 
forbade  walking  up  and  down  the  sidewalk  in  front  of  any  place  of 
business,  with  signs  carried  for  the  purpose  of  persuading  any  per- 
sons from  entering  such  place  to  transact  business  therein.  Another 
section  of  the  ordinance  specifically  provided  that  it  should  not  be 
construed  as  rendering  it  unlawful  for  members  of  trade-unions  to 
attempt  to  peaceably  induce  others  to  quit  employment  or  refuse  to 
enter  any  particular  employment,  etc.  Stout,  being  a  member  of  the 
local  body  of  the  Cooks,  Waiters,  and  Waitresses'  Union,  had  walked 
on  the  sidewalk  before  a  certain  restaurant,  bearing  "  sandwich " 
fciigns  stating  that  the  establishment  was  unfair  to  organized  labor, 
the  fact  being  that  nonunion  help  was  employed  there.  The  opinion 
of  the  court  was  delivered  by  Judge  Prendergast,  who  first  examined 
the  city  charter  and  found  in  it  authority  to  pass  ordinances  of  the 
kind  in  question,  unless  some  constitutional  or  statutory  provision 
should  be  found  to  prohibit  it.  Many  decisions  are  considered,  and 
the  conclusion  reached  that  the  ordinance  does  not  violate  the  pro- 
visions of  the  Texas  constitution  relating  to  freedom  of  speech  and 
publication,  nor  those  of  the  Federal  fourteenth  amendment.  Fin- 
ally, the  ordinance  is  held  not  to  conflict  with  the  statute  of  the  State 
making  lawful  the  formation  of  labor  unions,  and  confirming  their 
right  to  peaceably  persuade,  etc.,  it  being  shown  that  the  section  of 
ihe  ordinance  itself,  above  referred  to,  is  clearly  intended  to  safe- 
guard the  same  rights.  The  ordinance  was  therefore  held  valid, 
and  the  relator  remanded  to  the  custody  of  the  city  marshal.  From 
the  concluding  portion  of  the  opinion  the  following  is  quoted : 

Such  conduct  as  his  would  naturally  lead  to  disturbances,  and  had 
a  tendency  to  intimidate  and  prevent  all  persons  from  entering  said 
restaurant,  and  would  necessarily  injure  the  proprietor  in  his  busi- 
ness. It  was  the  duty  of  the  city  of  El  Paso  by  such  an  ordinance 
to  protect  him  in  the  conduct  of  his  business. 


Labor  Organizations — Picketing — Municipal  Ordinance — In 
re  Sweitzer^  Criminal  Court  of  Appeals  of  OMahoma  {Feb.  17^ 
1917)^  162  Pacific  Reporter^  page  1134- — Eva  Sweitzer  was  arrested 
and  held  in  custody  by  the  chief  of  police  of  Oklahoma  City  as  a 
result  of  picketing  in  front  of  the  Lyric  Theater.  There  was  a 
trade  dispute  between  this  theater  and  its  former  employees.  No 
charge  was  made  of  violence  or  disturbance'  on  the  part  of  the  re- 
spondent, but  it  was  claimed  that  she  violated  an  ordinance  of  the 
city  which  prohibited  loitering  about  the  streets  and  sidewalks  and 
attempting  to  induce  persons  not  to  patronize  any  place  of  busi- 
aess.  She  sought  in  this  proceeding  for  a  writ  of  habeas  corpus, 
which  was  granted  and  she  was  discharged.     The  court  held  that 
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section  8764,  Revised  Laws  1910,  which  authorizes  labor  agreements 
and  declares  not  criminal  acts  done  in  combination,  if  such  acts 
would  not  be  criminal  if  committed  by  one  person,  governed  the 
matter,  and  said  in  regard  to  it: 

The  very  thing  for  which  the  petitioner  was  arrested  and  con- 
victed is  sanctioned  by  statute ;  and  the  statute  further  declares  that 
it  shall  not  "  be  deemed  criminal." 

We  think  no  other  construction  can  be  placed  upon  this  statute 
than  that  it  stavs  the  hand  of  both  civil  and  criminal  process  from 
interfering  with  the  peaceable  and  legitimate  endeavors  of  labor 
to  further  their  interests,  in  trade  disputes  between  them  and  their 
employers. 

But  counsel  for  respondent  further  insist  that  the  statute  is  not 
applicable  because: 

"The  ordinance  prohibits  picketing  only  incidentally,  and  its  scope 
and  effect  are  mucn  broader.  It  prohibits  as  well  the  merchant  or 
theati'ical  manager  from  filling  sidewalks  and  streets  adjacent  to  his 
place  of  business  with  pedestrians,  who  annoy  passers-by  with  im- 
portunate solicitations." 

But  the  learned  counsel  certainly  know  that  in  law  we  can  not  do 
indirectly  that  which  may-  not  be  done  directly.  If  the  city  com- 
missioners can  not  directly  prohibit  picketing  in  furtherance  of  a 
trade  dispute,  they  certainly  can  not  accomplish  that  end  indirectly, 
or,  as  counsel  puts  it,  "  incidentally." 


Labor  Organizations — Strikes — ^Assault — Evidence — Cranford 
V.  State^  Supreme  Cou/rt  of  Arkansas  {Jtme  25,  1917)^  197  South* 
(jcestem  Reporter^  page  19. — ^R.  C.  Cranford,  having  been  convicted 
in  the  circuit  court  of  Saline  County  on  a  charge  of  assault  upon 
H.  W.  O'Kelly  with  intent  to  kill,  and  sentenced  to  imprisonment  for 
one  year,  appealed  from  the  judgment  on  the  ground  that  evidence 
had  been  admitted  of  his  remarks  prior  to  the  alleged  assault.  Cran- 
ford was  a  striker,  and  O'Kelly  one  of  the  class  known  to  the  strik- 
ers as  "  scabs."  The  words  of  Cranford,  to  the  admission  of  testi- 
mony as  to  which  at  the  trial  he  made  objection,  were  to  the  effe<'t 
that  if  the  scabs  knew  what  he  knew  they  would  be  at  home  with 
their  families.  The  court  had  also  allowed  it  to  be  shown  that  a 
sign  had  been  put  up  at  his  place,  over  which  there  was  a  commonly 
used  passageway,  reading  "  No  scabs  allowed  to  cross  this  way."  It 
was  held  that  these  matters  had  been  properly  admitted,  as  tending 
to  show  the  feeling  of  the  accused  toward  the  class  of  persons  of 
which  the  assaulted  man  was  a  member.  Testimony  as  to  the  action 
of  bloodhounds  in  tracking  Cranford  was  held  also  to  have  been 
legally  admissible,  and  the  evidence  as  a  whole  to  have  been  sufficient 
to  sustain  the  verdict.  The  judgment  and  sentence  of  the  lower  court 
was  therefore  affirmed. 
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LaborOrganizations — Strikes — Conspiract — Injunction — Pick- 
eting— Tri-City  CerUral  Trades  CoimcU  et  al.  v.  American  Steel  Foun- 
dries^  United  States  Circuit  Court  of  Appeals^  Seventh  Circuit  {Jan, 
£4, 1917),  238  Federal  Reporter,  page  728.— Suit  was  brought  by  the 
American  Steel  Foundries  against  the  Tri-City  Trades  Council,  and 
individual  defendants  who  were  either  the  company's  former  em- 
ployees or  members  of  the  Council,  to  secure  an  injunction.  The 
object  was  to  prevent  alleged  threatened  injury  to  the  companyV 
business  and  destruction  of  its  plant  at  Granite  City,  111.,  claimed  to 
be  worth  $1,000,000.  It  was  alleged  that  pickets  had  assaulted  the 
present  employees  and  threatened  them  and  prospective  employees, 
and  the  like.  A  decree  was  entered  in  a  district  court,  which  enjoined 
not  only  violence,  threats,  etc.,  but  all  picketing.  The  district  judge, 
in  rendering  his  opinion,  said : 

This  evidence  clearly  shows  that  this  union,  this -trades  council,  by 
the  testimony  of  its  officers,  entered  upon  the  work  of  preventing 
this  complainant  from  getting  men  to  run  its  factory,  run  its  plant, 
except  upon  the  condition  that  it  pay  a  certain  scale,  the  November 
scale.  That  combination  was  illegal.  *  ?  *  Upon  this  question,  I 
should  say  a  word  about  picketing.  There  is  no  such  thing  as  peace- 
ful picketing.  You  might  as  well  talk  about  peaceful  violence.  You 
may  as  well  think  of  peaceful  war  as  peaceful  picketing. 

On  appeal  to  the  circuit  court  of  appeals  the  decree  was  modified 
and  affirmed.  The  first  point  decided  was  that  the  Federal  courts 
had  jurisdiction,  as  the  .necessary  diversity  of  citizenship  was  shown, 
and  the  amount  of  property  threatened  with  destruction,  though  not 
the  amount  already  destroyed,  was  in  excess  of  $3,000.  Judge  Evans, 
who  delivered  the  opinion,  thien  quoted  authorities,  including  the 
language  of  a  text-writer  and  a  Federal  decision  affirming  the  right 
of  peaceful  picketing,  and  cited  many  other  decisions  of  the  same 
tenor.    Continuing,  he  said : 

But  it  is  contended  that  the  decree  in  these  respects  was  proper 
because: 

{n)  The  restraining  order  does  not  prohibit  picketing  per  se,  but 
restrains  defendants  from  carrying  out  an  unlawful  conspiracy  to 
destroy  plaintiff's  business;  that  in  order  to  prevent  the  defendants 
from  accomplishing  the  unlawful  object  of  the  conspiracy,  it  was 
necessary  for  the  court  to  restrain  the  defendants  fi'om  picketingr 
the  plaintiff's  works,  and  prohibit  them  from  arguing  their  cause 
witli  plaintiff's  employees. 

ih)  Defendants  were  not  plaintiff's  employees,  but  were  mere 
outsiders,  intermeddlers,  who  were  not  truly  representing  the  em- 

{)loyees,  but  were  trouble  makers,  fomenting  strife  and  trouble  where 
ahor  conditions  and  wages  were  entirely  satisfactory  to  the  em- 
ployees. 

iMaintiff's  contention  that  a  court  may  restrain  lawful  acts  of 
striking  employees,  when  committed  to  carry  out  the  purpose  of  an 
unlawral  conspiracy  to  destroy  the  employer's  business,  is  supported 
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by  many  authorities.  If  the  record  disclosed  the  existence  of  an 
unlawful  conspiracy  on  the  part  of  the  defendants  to  injure  or 
destroy  jplaintiflTs  property  the  court  would  be  clearly  justified  in 
restraining  lawful  as  well  as  unlawful  acts  committed  m  further- 
ance of  such  a  conspiracy.  If  the  purpose  of  the  undertaking  com- 
plained of  were  purely  and  simply,  or  even  primarily,  interference 
with  the  plaintiff  in  the  conduct  of  its  business  as  alleged,  no  act, 
however  innocent  in  itself,  directed  to  that  end  can  bo  said  to  have 
a  lawful  purpose  for  its  doing.  Indeed,  it  may  well  be  said  that  any 
act  directed  to  that  end  is  not  a  lawful  act.  If,  on  the  other  hand, 
the  object  of  the  undertaking  is  lawful,  then  the  acts  calculated  to 
effectuate  the  object  do  not  necessarily  become  unlawful  merely  be- 
cause they  interfere  with  the  plaintiff's  conduct  of  its  business. 

The  right  to  strike  to  secure  higher  wages  and  improved  condi- 
tions of  labor  is  too  firmly  established  to  necessitate  further  elucida- 
tion. From  the  record  here  we  can  reach  no  other  conclusion  than 
that  the  obiect  of  this  strike  .was  to  secure  for  plaintiff's  employees 
the  November  wage  scale  of  the  union.  Nothing  appears  in  "the 
record  to  indicate  that  this  was  not  in  good  faith,  or  to  raise  the 
suspicion  that  the  strike  was  a  mere  cloak  to  cover  a  deliberate  pur- 
pose to  interfere  with  the  plaintiff's  conduct  of  its  business,  or  to 
mjure  and  destroy  its  business  and  property.  The  purpose  being 
lawful,  if  unlawful  means  are  used  to  effectuate  it,  such  means  can 
not  be  made  to  reach  back  and  taint  the  purpose  itself  with  unlawful- 
ness, and  thus  render  unlawful  all  the  acts  in  its  furtherance.  In 
the  pursuit  of  a  lawful  purpose  to  secure  a  raise  in  wages,  picketing 
may  be  employed,  as  this  court  has  held,  to  ascertain  whom  the  late 
employer  "has  persuaded  or  attempted  to  persuade  to  accept  em- 
ployment," and  persuasion  may  be  used  to  induce  them  to  reiuse  or 
quit  the  employment. 

Undoubtedly  picketing  and  persuasion  would  interfere  with  plain- 
tiff's conduct  of  its  business,  in  that  it  would  make  it  more  difficult 
for  it  to  retain  pld  employees  and  to  hire  and  keep  new  ones.  Indeed, 
the  very  act  of  striking  often  seriously  interferes  with  that "  free  and 
unrestrained  control  and  operation  of  the  employer's  business  "  which 
the  plaintiff  here  alleges  as  an  object  of  the  conspiracy  charged;  but 
the  lawfulness  or  unlawfulness  of  the  strike  is  not  to  be  tested  by 
such  incidental  effect  of  it.  And  so  it  is  with  persuasion  and  picketing, 
properly  carried  on  in  the  interest  of  a  lawful  strike.  The  laborer 
may  be  strictly  within  his  rights,  although  he  obstructs  "  the  free  and 
unrestrained  control  and  operation  of  the  employer's  business."  The 
right  to  strike  must  carry  with  it  by  implication  the  right  to  interfere 
with  the  employer's  business  to  a  certain  extent.  The  right  to  per- 
suade prospective  employees  by  legitimate  argument  must  of  neces- 
sity interfere  with  the  employer's  business.  Where  labor  is  essential 
to  the  successful  conduct  of  a  business,  any  interference  with  that 
labor  is  an  interference  with  the  employer's  business.  But  whether 
the  interference  with  the  business  is  lawful  or  unlawful  depends  upon 
the  facts  in  each  casQ. 

The  order  in  the  instant  case  fails  to  recognize  this  difference  be- 
tween the  lawful  means  of  interfering  with  another's  business  as  an 
incident  to  the  party's  own  right  and  unlawful  means  adopted  by  the 
same  party.  Methods  may  be  considered  lawful,  even  though  the  em- 
ployer's business  is  interiered  with,  because  such  methods  are  inci- 
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dental  to  the  rigHt  of  the  employee,  which  right  should  be  and  is 
recognized  as  equal  to  the  right  of  the  employer. 

Plaintiff's  further  contention  that  the  defendants  were  not  its 
employees  at  the  time  of  the  strike,  and  therefore  had  no  right  to 
picket  or  persuade  by  argument  those  about  to  enter  plaintiff's  em- 
ployment, is  not  well  taken.  It  is  true  a  striker  is  not  technically  an 
employee.  The  relation  of  employer  and  employee  is  temporarily 
suspended  during  a  strike.    The  situation  has  oeen  described  as : 

"  A  relationship  between  employer  and  employee  that  is  neither  that 
of  a  general  employer  and  employee  nor  that  of  employer  and  em- 
l)lovee  seeking  work  from  them  as  strangers." 

Neither  strike  nor  lockout  fully  terminates  during  the  strike  the 
relationship  between  the  parties.  Among  the  defendants  in  this  case 
tliere  were  some  former  employees.  Many  of  the  plaintiff's  em- 
ployees at  the  time  of  the  strike  were  members  of  the  defendants' 
organization,  the  Tri-City  Central  Trades  Council.  These  facts  dis- 
l)rove  the  charge  that  the  defendants  were  merely  intermeddling  in 
ihe  affairs  of  a  company  in  which  they  had  no  interest.  Under  these 
circumstances  it  can  not  be  said  that  the  labor  organization  was  an 
intermeddler  or  that  its  course  was  contrary  to  the  wishes  of  its  mem- 
bers or  the  wishes  of  the  plaintiff's  employees. 

In  so  far  as  the  decree  restrains  all  picketing  and  all  persuasion 
uud  all  interference  with  the  plaintiff's  free  and  unrestrained  control 
of  its  plant  and  the  operation  of  its  business,  it  transcends  the  limit 
of  proper  restraint,  and  should  be  modified,  so  as  to  eliminate  there- 
from any  restraint  of  defendants  from  doing  lawful  acts  as  indicated 
herein. 

Labor  Organizations  —  Strikes  —  Conspiracy  —  Picketing  — 
Injunction — Alaska  Steamship  Co,  v.  International  LongsJu>re- 
men'^s  Association  of  Puget  Sound  et  al,^  United  States  District 
Court,  Western  District  Washington  {Sept.  5, 1916),  236  Federal  Re- 
porter, page  96^. — ^The  Alaska  Steamship  Co.,  in  petitioning  for  an 
injunction  against  the  association  named  and  others,  alleged  that 
it  was  a  common  carrier  operating  steamships  between  Puget  Soimd 
ports  and  Alaska,  connecting  with  railroads  and  with  other  steam- 
ship lines,  and  subject  to  the  Interstate  Commerce  Act;  that  subse- 
quent to  the  striking  of  longshoremen  employed  by  it  in  Seattle  in 
June,  1916,  belonging  to  a  local  of  the  association,  the  strikers,  by 
means  of  violence  and  threats,  prevented,  or  attempted  to  prevent, 
employees  from  continuing  in  the  company's  service,  passengers 
from  taking  passage  upon  the  company's  steamships,  and  equipment 
from  being  taken  on  board  the  vessels.  Individual  defendants  were 
officers  of  the  local  association  in  Seattle,  which  has  a  membership 
of  between  700  and  800,  and  of  the  Pacific  coast  district  of  the  inter- 
national association.  On  May  1,  1916,  the  district  body  adopted  in 
convention  a  scale  of  wages  and  hours,  and  "  it  was  decided  to  enforce 
a  wage  scale  and  working  rules."  The  demands  were  not  complied 
with,  and  the  employees  of  this  company  in  Seattle,  numbering  about 
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100,  struck  on  June  1.  The  company  then  "  granted  all  the  demands 
that  were  asked,"  and  the  men  returned  to  work  June  10.  They 
struck  again  on  June  22  without  making  any  demand,  and  an  em- 
ployee in  the  office  of  the  secretary  of  the  district  association  told  an 
officer  of  the  company  that  it  must  guarantee  to  give  the  men  all 
the  work  upon  the  smelter,  which  was  one  at  Tacoma  with  which 
the  company  had  nothing  to  do.  The  violent  acts  complained  of 
were  found  to  have  been  committed,  and  the  court,  speaking  through 
Judge  Neterer,  held  that  the  injunction  asked  for  should  be  granted. 
With  reference  to  the  matters  of  conspiracy  and  picketing,  he  said 
in  part: 

A  conspiracy  is  defined  as  a  combination  of  two  or  more  persons 
by  conceited  action  to  do  an  unlawful  thing  or  to  do  a  lawful  thing 
in  an  unlawful  manner.  Acts  of  agents  and  employees  in  further- 
ance of  the  conspiracy  are  the  acts  of  the  principals. 

A  picket  may  be  considered  an  agent  oi  a  labor  organization,  and 
where  a  picket  is  established  it  could  go  no  farther  than  interviews, 
peaceable  persuasion,  and  inducements;  and  slight  violence  or  in- 
timidation will  have  much  weight  with  a  chancellor  in  determin- 
ing the  character  of  a  picket,  or  the  acts  of  men  under  its  direction, 
since  a  pi<;ket,  under  the  most  favorable  consideration,  is  for  the 
purpose  of  interference  between  one  who  wishes  to  employ  and  those 
seeking  employment.  Courts  have  invariably  upheld  the  right  of 
individuals  to  form  labor  organizations  for  the  protection  of  the 
interest  of  the  laboring  classes,  and  such  right  is  recognized  by 
the  unlawful  restraint  and  monopoly  act.  Organized  labor  is  organ- 
ized capital,  consisting  of  brains  and  muscle,  and  has  as  lawful  ,a 
right  to  organize  as  have  the  stockholders  and  officers  of  corpora- 
tions who  associate  and  confer  together  with  relation  to  wages  of 
employees  or  rules  of  employment,  or  to  devise  other  means  for  mak- 
ing their  investments  more  profitable.  Organized  labor  and  organ- 
ized capital  have  equal  lawful  rights  to  associate,  consult,  and  confer 
with  relation  to  wages  and  rules  of  employment.    [Cases  cited.] 

The  defendants  had  the  right,  if  they  so  desired,  to  cease  to  work. 
Whether  they  had  good  cause  or  not  is  not  for  this  court  to  say.  On 
the  other  hand,  the  complainant  had  the  right,  upon  the  defendants 
ceasing  to  work,  to  employ  whom  it  elected,  and  to  be  protected 
against  overt  acts  of  defendants  against  such  employees,  and  to  have 
the  unobstructed  use  and  enjoyment  of  its  property.  The  rights  of 
the  several  parties,  as  stated,  are  reciprocal,  and  are  measured  by  the 
same  rule. 

Judge  Neterer  then  says  that  consideration  must  be  given  to  sec- 
tion 20  qf  chapter  323,  known  as  the  Clayton  Antitrust  Act  (38  Stat. 
L.,  p.  730),  relating  to  injunctions  in  labor  disputes,  and  to  sec- 
tions 3  and  10  of  the  Interstate  Conunerce  Act,  relating  to  the  facili- 
tating of  traffic  and  imposing  penalties  for  omission  or  failure  to  do 
anything  required  by  the  act  or  causing  such  omission  or  failure. 

64919"*— 18— BulL  246^ — 11 
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The  sections  referred  to  are  quoted,  after  which  the  opinion  concludes 
as  follows : 

Sections  3  and  10  supra  [of  the  Interstate  Commerce  Act]  impose 
duties  on  complainant,  with  penalties  attached  for  violation.  The 
testimony  shows  that  tne  complainant  company  is  a  carrier  of  inter- 
state commerce.  It  likewise  carries  United  States  mail  from  the  port 
of  Seattle  to  the  various  ports  ai;id  places  in  the  Territory  of  Alaska, 
at  which  ports  the  commerce  and  mails  are  delivered  to  the  various 
connecting  lines  of  transportation,  and  as  such  carrier  sustains  a 
special  relation  to  the  public.  It  is  clearly  established  that  the  de- 
fendants did  cooperate  and  confederate  together  and  with  others  for 
the  purpose  of  preventing  the  plaintiff  from  carrying  on  its  business 
as  a  carrier  of  interstate  commerce  and  United  States  mail.  It  is 
also  established  that  the  acts  done  went  beyond  the  privilege  extended 
and  license  granted  to  defendants  by  section  20,  supra  [of  the  Clayton 
Act],  and  infringed  upon  the  rights  of  complainant,  and  that  these 
acts  are  attributable  to  defendants. 

AVhile  there  is  no  testimony  that  any  of  these  acts  were  expressly 
authorized,  there  is  no  evidence  that  the  acts  were  disapproved,  or 
members  disciplined  or  expelled.  The  testimony  does  show  that  the 
defendants  did  have  control  of  the  situation,  and  did  not  exercise  their 
influence  or  power  to  correct  the  irregularities  or  disavow  the  acts 
until  the  issuance  of  the  temporary  restraining  order  and  service  upon 
the  defendants,  when  all  overt  acts  ceased,  which,  considered  with 
what  defendants  did  do,  confirms  the  conclusion  that  the  acts  were 
under  the  authority  and  within  the  control  of  defendants.  I  think 
it  is  clearly  shown  that  the  rights  of  the  complainant  as  an  interstate 
commerce  and  United  States  mail  carrier  were  violated,  that  defend- 
ants exceeded  the  privileges  granted  by  the  Antitrust  Act,  and  the 
duty  imposed  upon  plaintiff  by  the  Commerce  Act  was  jeopardized. 

It  is  not  the  purpose  of  this  court  to  undertake  the  policing  of  the 
city  of  Seattle  with  relation  to  the  employees  of  complainant,  but 
the  issue  here  is  limited  to  Piers  2  and  A  and  approaches  thereto. 
Nor  is  it  the  purpose  of  the  court  to  abridge  any  of  the  rights  given 
by  section  20  of  the  Antitrust  Act.  Defendant  officers  and  members 
of  defendant  association  will  be  enjoined  from  unlawfully  causing, 
inducing,  or  in  any  way  forwarding  any  of  the  acts  complained  of  as 
limited  herein,  and  in  accordance  with  the  view  here  expressed. 


Labor  Organizations — Strikes — Injunction — Cohn  cfe  Roth 
Electric  Co,  v*  Bricklayers^  Masons^  &  Plasterers*  Local  Union 
No.  1  et  al.j  Supreme  Court  of  Errors  of  Connecticut  {Aug.  )S,  1917) , 
101  Atlantic  Reporter^  page  669. — The  company  named  sued  for  an 
injunction  to  restrain  the  defendants  from  intimidating  by  strikes, 
threats  of  strikes,  boycotts,  or  otherwise  any  property  owner,  builder, 
or  contractor,  for  the  purpose  of  inducing  the  latter  to  cancel  con- 
tracts with  the  company  or  to  refrain  from  entering  into  contracts 
with  it.  The  company  conducted  an  open  shop,  and  it  appeared  that 
the  union  had  agreed  not  to  work  for  any  general  contractor  or  on 
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any  job  if  any  open-shop  contractor  was  engaged  in  furnishing  labor 
or  materials.  The  complaint  recited  that  in  one  instance  the  union 
men  had  refused  to  work  on  all  of  five  buildings  in  process  of  erec- 
tion by  one  contractor  because  the  electric  company's  nonunion  em- 
ployees were  at  work  on  one  of  the  buildings.  The  court,  however, 
held  that  this  isolated  instance  could  not  be  taken  into  consideration 
in  determining  the  lawfulness  of  the  acts  of  the  union.  The  superior 
court  of  Hartford  County  had  given  judgment  in  favor  of  the  union, 
and  this  is  affirmed  by  the  court  of  errors  and  appeals  in  the  present 
opinion,  which  was  delivered  by  Judge  Wheeler,  and  from  which  the 
following  is  quoted: 

The  agreement  of  the  defendant  unions  and  their  members,  that 
the  members  would  refuse  to  work  with  nonunion  men,  followed  by 
action  by  the  members  ceasing  to  work  with  the  nonunion  men  of 
the  plaintiff,  is  the  only  ground  of  complaint  which  the  facts  found 
support.  Individuals  may  work  for  whom  they  please,  and  quit 
work  when  they  please,  provided  they  do  not  violate  their  contract 
of  employment. 

Combinations  of  individuals  have  similar  rights,  but  the  liability 
to  injury  from  the  concerted  action  of  members  has  placed  upon  their 
freedom  to  quit  work  these  additional  qualifications:  That  their 
action  must  be  taken  for  their  own  interest,  and  not  for  the  primary 
purpose  of  injuring  another  or  others,  and  neither  in  end  sought,  nor 
in  means  adopted  to  secure  that  end,  must  it  be  prohibited  by  law 
nor  in  contravention  of  public  policy.  Connors  v.  Connolly,  86  Conn. 
Ml,  86  Atl.  600  [Bui.  No.  152,  p.  289],  is  an  example  of  an  agree- 
ment which  we  hold  to  be  contrary  to  public  policy.  The  members 
of  a  union,  acting  upon  their  agreement,  may  refuse  to  enter  upon 
employment  with  nonunion  labor,  or  refuse  to  continue  their  em- 
ployment with  nonunion  labor,  provided  their  action  does  not  fall 
within  the  qualifications  of  their  freedom  of  action  already  stated. 
[Cases  cited.] 

The  end  the  defendants  had  in  view  by  their  by-laws  was  the 
strengthening  of  their  imions.  That  was  a  legitimate  end.  There 
is  no  indication  that  the  real  purpose  of  the  defendants  was  injury 
to  the  plaintiff  or  the  nonunion  men  it  employed.  Whatever  injury 
was  done  the  plaintiff  was  a  consequence  of  trade  competition,  and 
an  incident  to  a  course  of  conduct  by  the  defendants,  begun  and 
prosecuted  for  their  own  legitimate  interests.  The  means  adopted 
were  lawful;  no  unlawful  compulsion  in  act  or  word  was  present. 


Labor  Organizations — Strikes — Injunction — Contei^ipt — Pun- 
iSHifENT — Flockhart  v.  Local  No,  40^  International  Molders^  Union 
of  North  America^  et  al.,  Court  of  CJumcery  of  New  Jersey  {Oct.  11, 
J 9 17) ,  lOe  Atlantic  Reporter,  page  668. — On  the  application  of  James 
Flockhart  an  injunction  was  granted  restraining  the  union  named 
and  others  from  unlawful  practices  in  connection  with  a  strike.  In 
the  present  phase  of  the  proceedings  Judge  Lane  had  before  him  fop 
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contempt,  consisting  of  violation  of  the  injunction  order,  one  Steven- 
son, whom  he  describes  as  the  '^  head  and  front  not  only  of  the  strike, 
but  of  the  events  constituting  the  violation  of  the  order."  The  testi- 
mony is  held  to  prove  such  violation  on  the  part  of  Stevension.  One 
Schum  had  already  been  adjudged  guilty  of  contempt,  and  the  ques- 
tion of  the  sentence  to  be  given  these  men  was  taken  up.  As  to 
Stevenson's  activities  Judge  Lane  said  in  part : 

He  assumed  that  he  could  in  some  way  or  another  get  rid  of  being 
punished  for  anything  that  he  did  which  he  thought  was  necessary  to 
be  done  in  order  that  this  strike  should  be  successful,  including  per- 
sistent violence,  violence  which  possibly  did  not  go  to  actual  injury 
to  life  or  limb,  but  insulting  remarks,  attempts  oy  intimidation  to 
prevent  workers  from  exercising  their  inalienable  right  to  work  where 
they  please  and  when  they  please. 

The  conclusion  reached  was  that  the  only  adequate  punishment 
which  would  actually  prevent  recurrence  of  the  offense  was  a  jail  sen- 
tence, and  such  sentence  was  imposed  upon  Stevenson  for  40  days 
and  Schum  for  20  days.  Three  weeks  later  a  plea  for  remission  of 
sentence  was  before  the  same  judge,  and  it  was  granted,  he  saying 
that  in  his  opinion  the  prisoners  and  their  associates  "now  realize 
that  the  law  and  orders  of  the  court  must  be  obeyed,  and  that  the 
length  of  time  that  they  have  been  in  jail  has  been  sufficient  to  con- 
vince them  of  that  fact." 


Labor  Organizations  —  Strikes  —  Injunction  —  Damages — Max 
'Ants  Machine  Co.  v.  International  Association  of  Machinists^  Bridge- 
port Lodge^  No.  30^  et  al.,  Supreme  Court  of  Errors  of  Connectinit 
{Dec,  16^  1917) y  102  Atlantic  Reporter^  page  706. — ^The  company 
named  sued  for  an  injunction  to  restrain  the  labor  union  mentioned, 
its  business  agent,  and  two  other  members  from  picketing  its  plant 
and  from  preventing  persons  froiri  entering  its  employment  or  con- 
tinuing therein  by  threats,  intimidation,  or  otherwise.  Temporary 
and  permanent  injunctions  were  successively  granted,  and  a  jury 
trial  was  had  as  to  the  amount  of  the  damages  which  were  demanded 
by  the  company  in  the  same  action.  The  verdict  was  for  $5,000,  but 
the  union  objected  to  certain  incidents  of  the  trial  and  appealed,  and 
in  the  present  decision  a  new  trial  was  granted.  A  part  of  the  ex- 
j)enses  claimed  by  the  company  was  for  the  maintenance  of  guards 
to  protect  its  property,  and,  since  evidence  was  admitted  and  men- 
tion made  in  the  charge  to  the  jury  of  certain  "rumors,  reports, 
newspaper  statements,  and  other  items"  indicating  an  intention  on 
the  part  of  the  defendants  to  continue  unlawful  practices  after  the 
issuance  of  the  injunction,  it  appeared  that  the  jury  might  have 
considered  that  the  expenses  of  such  guards  after  the  injunction  had 
been  issued,  as  well  as  before,  were  chargeable  to  the  defendants. 
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The  court  shows  that  there  could  be  no  assumption  that  the  injunc- 
tion would  be  violated,  and  that,  though  prudence  might  dictate  the 
continued  employment  of  guards,  it  was  the  duty  of  the  company 
itself"  to  bear  the  expense.  The  defendants  further  complained  of 
the  instruction  that  the  company  was  entitled  to  a  verdict  for  nomi- 
nal damages  in  any  event,  but  this  was  held  correct.  Certain  orders 
j^igned  with  rubber  stamps,  but  authenticated  by  other  means  than 
the  signature,  had  been  admitted  for  the  purpose  of  showing  dam- 
ages, the  conditions  arising  out  of  the  strike  having  made  it  neces- 
s^ary  to  reject  these  orders.  The  admission  of  this  evidence  was, 
over  the  objection  of  the  defendants,  held  to  have  been  proper;  but 
on  account  of  the  error  as  to  the  allowance  of  damages  for  the  main- 
tenance of  guards  during  the  entire  period,  a  new  trial  was  ordered 
as  previously  indicated. 


Labor  Organizations — Strikes — ^Injunction — ^Picketing — Clat- 
TON  Act — Stephens  v.  Ohio  Telephone  Co.^  United  States  District 
CouHj  Northern  District  Ohio  (Feb.  U^  1917)^  2^0  Federal  Reporter^ 
'page  759. — ^A.  C.  Stephens  and  others  brought  suits  against  the  tele- 
phone company  named,  alleging  that  they  were  subscribers  and 
representatives  of  all  the  subscribers  of  the  telephone  company.  It 
was  alleged  that  the  company  was  obligated  by  its  charter  and  its 
contracts  with  its  subscribers  to  give  suitable  service,  but  that  for 
some  time  it  had  failed  to  keep  its  lines  in  reasonable  repair  or  its 
working  force  complete,  and  to  give  reasonable  local  or  long-distanc3 
strvice.  The  bill  asked  that  the  company  be  ordered  to  observe  its 
duties  and  obligations  as  an  interstate  carrier  and  a  public  utility 
under  the  acts  of  Congress  governing  interstate  carriers  and  its  con- 
tracts, and  that  it  be  determined  and  decreed  that  the  rights  of  the 
public  are  paramount  to  the  private  interests  of  the  company,  its 
officers  and  employees,  and  all  other  persons  whomsoever.  Another 
complaint  by  a  telephone  company  in  Michigan  which  depended  on 
the  Ohio  company  for  its  Ohio  connections  was  consolidated  with 
the  one  brought  by  the  subscribers.  A  preliminary  order  was  issued 
finding  that  the  cables  of  the  company  had  during  the  previous  three 
weeks  been  cut  and  destroyed  at  places  mentioned  in  the  complaint, 
and  ordering  that  they  be  repaired  and  thereafter  maintained  in 
good  condition  for  operation.  A  provision  found  in  the  order  was 
as  follows: 

It  is  further  ordered,  adjudged,  and  decreed  that  the  defendant 
company,  its  officers,  agents,  servants,  and  employees,  those  in  concert 
or  participating  with  them,  and  all  persons  whatsoever,  and  par- 
ticularly all  persons  having  notice  of  this  order,  be  and  are  hereby 
enjoined  and  restrained  from  interfering  in  any  waj^,  or  in  any  man- 
ner, with  the  cables  hereinbefore  enumerated,  or  with  the  repair  of 
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said  cables,  or  with  workmen  engaged  in  repairing  said  cables,  or 
with  the  employees  of  defendant  company  when  in  the  company's 
service;  and  all  said  persons  and  parties  are  enjoined  and  restrained 
from  doing  any  acts  or  things  which  may  interfere  in  any  respect 
with  the  performance  of  the  duties  and  obligations  of  the  defendant 
company  as  a  common  carrier. 

The  answer  of  the  telephone  company  was  filed  after  the  entering 
of  the  preliminary  order  and  set  up  that  the  damage  to  the  lines  was 
done  by  strikers  and  their  sympathizers,  who  prevented  the  employ- 
ment of  a  force  to  keep  the  lines  in  order  and  to  operate  the  system 
properly.  Prior  to  this  answer,  however,  Bert  Hoffman,  represent- 
ing Local  245  of  the  International  Brotherhood  of  Electrical  Work- 
ers, petitioned  to  intervene  and  was  allowed  to  do  so.  In  this  peti- 
tion the  union  denied  participation  in  the  damage  to  the  lines  of  the 
company.  It  was  asserted  that  the  strike  was  being  conducted  by 
peaceful  and  lawful  means,  and  that  "  until  said  company  shall  com- 
ply with  said  demands  of  its  employees  this  petitioner  will,  in  every 
peaceable  and  lawful  manner  possible,  interfere  with  the  business  of 
said  telephone  company."  The  temporary  restraining  order  later 
became  a  temporary  mandatory  injunction,  and  afterwards  testimony 
was  taken  as  to  violations  of  it  by  various  parties,  including  Hoffman. 
The  returns  of  the  respondents  raised  the  question  whether  the  in- 
junction was  too  broad  and  indefinite  in  attempting  to  restrain  the 
strikers  from  actions  which  were  claimed  to  be  lawful  under  the  sec- 
tions of  the  Clayton  Act  relating  to  labor  disputes.  Judge  Killits, 
in  delivering  the  opinion,  expressed  his  views  as  to  the  effect  of  that 
act  upon  controversies  involving  public  utilities  and  their  employees. 
He  reached  the  conclusion  that  the  motions  by  the  union  members 
attacking  the  informations  against  them  should  be  denied,  and  the 
proceedings  continued  under  such  informations  as  stating  grounds 
for  holding  the  respondents  guilty  if  the  allegations  made  therein 
should  be  proved.  The  following  quotations  are  made  from  the 
opinion : 

The  second  paragraph  of  section  20  [of  the  Clayton  Act]  we  quote 
in  full  as  the  important  one.  It  has  sometimes  been  called  "  Labor*s 
Bill  of  Rights."  We  may  as  well  call  it  an  "Employer's  Bill  of 
Rights,"  and  also,  when  -there  is  a  labor  controversy  involving  a 
public  utilitv  as  here,  the  "  Public's  Bill  of  Rights."  The  "  rights  ■ ' 
guaranteed  by  it  to  the  employees,  "in  any  case  between  employer 
and  employees,"  are  to  be  set  up  against  and  limited  by  certain 
"  rights "  of  the  employer  therein  written.  He  has  just  as  much 
right,  under  this  section,  that  his  employees  shall  not  exceed  the 
limits  of  their  rights  under  it  as  they  have  to  enjoy  them.  The  rights 
of  the  employer  begin  where  those  of  the  employees  stop.  The  grant- 
ing of  a  "  right "  by  statute  always  involves  an  obligation  upon  the 
favored  one  not  to  exceed  its  limitations.     rParagraph  quoted.] 

It  is  well  to  note,  and  not  to  lose  sight  of,  the  fact  that  the  words 
"  lawfully,"    "  peacefully,"    "  lawful,"    "  peaceful,"    dominate    the 
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thought  of  the  second  paragraph  of  the  section  m  question  ^they 
control  its  meaning,  as  they  control  both  the  court  and  the  parnes  to 
a  labor  controversy.  The  statute  but  enacts  the  position  which 
courts  have  universally  taken;  there  is  nothing  new  in  it,  for  we 
hold  that  no  case  exists  where  a  court  has  attempted  jurisdiction  to 
control  lawful  and  peaceable  action  by  injunction,  although  it  may 
seem  that  sometimes  judgment  may  have  been  faulty  as  to  what  par- 
ticular action  was  "  unlawful "  or  provocative  of  a  disturbed  peace. 
The  challenge  to  the  court  is  to  define  "  peaceful  picketing  "  within 
tlie  limits  of  this  section.  This  does  not  seem  to  be  an  occasion  for 
an  attempt  at  an  academic  formula,  which,  in  any  detail,  would  meet 
all  exigencies  possible  in  labor  controversies,'  if  one  could  be 
drawn  up. 

Each  case  presents  its  own  peculiar  questions.  An  act  may  be 
lawful  and  peaceful,  or  the  opposite,  according  to  its  setting.  It  is 
easier,  and  far  more  practicable,  therefore,  to  deal  in  prohibitions 
than  in  affirmations.  Broad  generalizations,  however,  are. easily 
framed,  because,  if  we  just  keep  in  mind  the  prevalence  in  the  statute 
of  the  qualifjring  idea  of  " peaceful "  and  "lawful "  action,  we  can 
not  be  misled..  The  best  we  have  seen  is  one  lately  appearing  in  a 
newspaper  devoted  to  labor  interests.    It  is: 

"  What  constitutes  peaceful  picketing  m^  be  answered  by  any 
fair-minded  man.  if  this  question  is  asked,  *  Would  this  be  lawful  if 
no  strike  existed? '" 

We  accept  this  as^  a  very  good  test,  and  apply  it  to  the  concrete 
(juestions  of  fact  arising  in  this  case,  as  propounded  in  the  several 
informations,  with  conclusions  certain  to  come  to  every  "  fair-minded 
man.**    Suppose  no  strike  were  in  progress — 

Would  it  De  lawful  for  one  or  more  men  to  use  offensive,  abusive, 
insulting,  or  threatening  language  to  another  or  others — for  one  to 
call  another  a  "  rat,''  a  "  scab,"  a  "  thief^"  an  "  outcast,"  or  by  any 
other  name  commonly  accepted  as  offensive,  or  degrading,  or  calcu- 
lated to  provoke  the  other  to  break  the  peace  in  resentment?  [Other 
questions  formulated,  based  upon  the  evidence  and  information.] 

Because  such  occurrences  are  liable  to  be  the  result  of  passions  in- 
flamed by  such  controversies,  there  is  an  insistent  and  undeniable 
demand  that  all  persons  having  part  in  a  strike,  who  are  trying  to 
exercise  their  rights  under  the  law  to  maintain  a  strike,  should  be 

Eersistent  in  their  efforts  to  keep  the  controversy  within  lawful 
ounds  and  to  guard  that  these  inexcusable  results  do  not  follow ; 
otherwise,  in  the  estimate  of  the  public  generally,  they  will  be  held 
to  some  considerable  measure  of  responsihility. 

The  right  of  free  speech  does  not  give  anyone  the  privilege  to 
force  his  views  upon  others,  to  compel  others  to  listen.  The  right  of 
the  others  to  listen  or  to  decline  to  listen  is  as  sacred  as  that  of  free 
speech.  It  is  clear  that,  if 'one  does  not  desire  speech  of  another,  he 
may  as  surely  have  his  privacy  therefrom  as  the  privacy  of  his  home. 
It  IS  undeniable  that  the  so-called  right  of  peaceful  persuasion  may 
be  lawfully^  exercised  only  upon  those  who  are  willing  to  listen  to 
the  persuasive  arguments. 

It  is  a  safe  and  ^proper  generalization  that  any  action  having  in  it 
the  element  of  intimidation  or  coercion,  or  abuse,  physical  or  verbal, 
or  of  invasion  of  rights  of  privacy,  when  not  performed  under  sanc- 
tions of  law  by  those  lawfully  empowered  to  enforce  the  law,  is  uu- 
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lawful;  every  act,  of  speech,  of  gesture,  or  of  conduct,  which  "any 
fair-ftinded  man"  may  reasonably  judge  to  be  intended  to  convey 
insult,  threat,  or  annoyance  to  another,  or  to  work  assault  or  abuse 
upon  him,  is  unlawful.  Not  a  syllable  of  the  Clayton  Act,  or  of  any 
other  law,  whether  of  legislation  of  Congress  or  of  the  common  law, 
sanctions  any  of  the  incidents  we  have  referred  to.  Th^  are  to  be 
condemned  as  legally  inexcusable — such  must  be  the  verdict  of  "  any 
fair-minded  man  " — ^nothing  can  be  said  in  justification. 

These  propositions  are  so  elemental  that,  but  for  the  confusion 
which  exists  m  many  minds  that  a  labor  controversy  affects  the  com- 
monest rules  of  life,  it  would  seem  a  waste  of  time  to  state  them. 
The  existence  of  a*  strike  does  not  make  that  lawful  which  would 
otherwise  be  unlawful.  These  personal  rights  to  which*  we  have 
alluded  are.  in  each  instance,  precisely  those  which  the  striker  him- 
self would  insist  upon  were  conditions  reversed.  They  are  also  so 
plain,  and  the  answers  to  the  questions  involving  them  so  certain, 
that  one  called  upon  to  enforce  the  law,  if  he  has  but  ordinary  in- 
telligence, will  plainly  fail  to  do  his  duty  when  in  his  presence  a 
fellow  citizen  suffers  an  invasion  of  his  rights  of  this  character. 

The  labor  organization,  party  to  this  case  through  the  representa- 
tion of  Hoffman,  came  here  voluntarily  and  was  admitted  upon  its 
application  and  the  statement  of  its  counsel,  in  the  presence  of  the 
officers  of  the  organization,  that  the  injunction  then  in  force  would 
be  observed  and  respected  until  it  should  be  modified  or  vacated  by 
this  court. .  Indeed,  we  have,  as  we  have  observed,  exactly  the  in-* 
junction  which  the  labor  defendants  in  this  court  agreed  should 
be  issued.  Yet  it  pleads  that  it  intends  to  "  interfere  "  by  all  "  law- 
ful means  "  with  the  business  of  the  defendant  companv.  It  should 
know,  and  act  upon  the  knowledge,  that  the  only  "interference^ 
which  the  law  permits  is  that  incidental  to  a  strict  observance  of  the 
terms  of  section  20  of  the  Clayton  Act.  If  it  goes  beyond  the  privi- 
leges of  action  therein  provided,  it  comes  within  the  court's  restrain- 
ing and  punitive  processes.  Its  only  safe  course,  in  pursuing  its 
"interference''  methods,  is  to  place  mtelligently  and  carefully,  in 
word  and  conduct,  the  same  emphasis  which  Congress  employed  on 
the  expressions  " lawful "  and  "lawfully,"  " peaceful "  ana  "peace- 
fully,'^ as  used  in  the  act. 

The  Ohio  State  Telephone  Co.  is  a  public  utility.  Its  first  duty 
is  to  serve  the  public.  Its  work  meets  a  vital  public  necessity.  The 
right  of  its  striking  employees  to  "  interfere  by  lawful  means  "  with 
its  business  does  not  mean  a  right  to  cripple  performance  by  it  of 
its  duties  to  the  public,  if  it  can  find  people  willing  to  work  for  it. 
If  labor  can  be  had,  the  company  must  employ,  and  the  strikers 
must  permit  it  to  employ  and  use,  labor  to  perform  its  public  duties, 
and  anv  one  willing  to  work  for  it  must  be  allowed  by  everybody 
entire  freedom  to  do  so.  The  public,  having  a  great  need  for  serv- 
ices of  the  character  offered  by  this  jpublic  utility,  has  an  enforceable 
right  to  demand  these  conditions  oi  both  the  company  and  of  those 
associated  in  controversy  with  it.  This  court  is  empowered  to  say 
to  the  company  that  it  must  meet  its  publia  obligations.  Coupled 
with  that  power  of  the  court  is  the  power  and  duty  of  laying  its 

{)rohibitive  and  punishing  hand  upon  anyone  whose  willfully  un- 
awful  conduct  tends  to  render  abortive  the  exercise  of  that  power. 
We  can  no  more  say  to  the  company  that  it  must  yield  to  the  de- 
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mands  of  its  striking  employees  than  we  can  say  to  them  that  they 
must  meet  the  company's  exactions.  The  controversy  must  be  car- 
ried on,  on  both  sides,  without  substantial  detriment  to  the  com- 
pany's public  service. 

We  are  unable  to  agree  with  respondent's  counsel  that  the  order 
is  deficient,  because  it  does  not  conform  to  the  provision  of  section 
19  of  the  Clayton  Act  that  an  injunction  order  should  specify  in 
**  reasonable  detail "  the  things  enjoined.  That  portion  most  vigor- 
ously attacked  as  too  broad  and  indefinite  is  the  provision  restniin- 
iiig  the  doing  of  "any  acts  or  things  which  may  interfere  in  any 
respect  with  the  performance  of  the  duties  and  obligations  of  the 
(h^fendant  company  as  a  common  carrier." 

This  provision  is  as  definite  as  it  is  possible  to  make  it.  It  is  this 
paramount  interest  in  the  public  which  may  not  suffer  interference 
as  the  result  of  the  controversy,  and  it  is  impossible  to  set  out  every 
act  or  line  of  conduct  which  might  work  interference.  Labor  con- 
troversies are  not  unexpected  or  unusual ;  courts  recognize  that  they 
are  possible;  courts  also  notice  that  the  existence  of  one  produces 
some  embarrassment  to  the  employer  affected  in  the  management  of 
his  business.  Whether  that  embarrassment  arises  to  a  state  of 
"interference,"  as  that  term  means  in  cases  of  this  sort,  depends 
upon  how  the  controversy  is  conducted  on  either  or  both  sides.  A 
total  cessation  of  the  employer's  business,  even  of  that  of  a  public 
utility,  might  not  indicate  an  illegal  interference  under  some  cir- 
cumstances. A  strike  lawfully  conducted  is  not  an  illegal  interfer- 
ence, although  it  might  effect  even  a  total  paralysis  of  a  public 
utility's  activities,  resulting  in  great  public  suffering  and  loss.  The 
right  to  abandon  employment,  by  individuals  singly  or  in  associa- 
tion, is  unquestioned,  and  the  law  maintains  the  right  of  such  late 
employees,  commonly  known  as  strikers,  to  "peacefully"  persuade 
others  to  abandon  the  same  emplovment,  or  to  refrain  from  engaging 
in  employment,  and  to  that  end  "peaceful  picketing"  is  permitted 
for  purposes  of  observation  and  information  and  "peaceful  per- 
suasion." But  no  single  act,  to  which  we  have  alluded  above,  c^n 
be  possibly  considered  to  be  a  necessary,  and  hence  an  excusable, 
accompaniment  of  peaceful  picketing.  Such  acts  tend  inevitably  to 
that  "  interference  "  which  the  law  condemns. 

In  this  view,  we  suggest  that  the  bald  statement  in  the  pleading  of 
the  labor  organization  referred  to  that  its  purpose  is  to  "  interfere  " 
by  lawful  means  with  the  business  of  this  public  utility  comes  peril- 
ously near  a  confession  that  an  unlawful  conspiracy  is  in  progress, 
and  the  only  way  that  such  a  conclusion  can  be  avoided  is  a  line  of 
conduct  during  the  further  continuance  of  this  strike  which  will 
-ecure  the  public  against  that  interference  with  the  business  of  this 
public  utility  which  is  the  direct  result  of  the  unlawful  acts  of  the 
character  or  those  to  which  we  have  alluded.  If  \ts  members  will 
confine  their  strike  activities  within  the  limits  of  the  Clayton  Act, 
then  whatever  embarrassment  ensues  to  the  company  will  be  no 
illegal  interference. 

Labor  Organizations — Strikes — Injunction — Picfeting — La bor 
Commissioner  as  Witness — White  Mtn.  Freezer  Co,  v.  Murphy  et  ah\ 
Supreme  Court  of  New  Hampshire   {May  /,  1917)^  101  Atlantio 
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Reporter^  page  867. — Suits  were  brought  by  the  company  named 
and  two  other  companies  engaged  in  manufacturing  to  obtain  in- 
junctions against  Eugene  L.  Murphy  and  others.  The  defendants 
were  officers  and  members  of  Local  No.  257  of  the  International 
Holders'  Union  of  North  America,  Murphy  being  the  business  agent. 
The  union  demanded,  on  October  11,  1916,  that  the  companies  com- 
pel their  molders  not  members  of  the  union  to  join,  and  that  they 
conduct  their  factories  thereafter  as  closed  shops.  This  was  refused, 
and  the  union  members  struck.  The  strike  was  still  in  effect  at  the 
time  of  the  hearing  on  the  cases,  and,  it  was  alleged,  the  stril'  ts 
were  using  means  to  intimidate  the  remaining  employees,  includ- 
ing picketing.  The  cases  were  sent  to  a  master  for  the  finding  of 
facts,  and  questions  as  to  evidence  arose  during  the  proceedings  be- 
fore him.  The  superior  court  of  Hillsborough  County  refused  to 
rule  that  a  strike  organized  to  compel  the  employment  of  union 
men  only  constituted  a  conspiracy  in  law,  and  likewise  refused  to 
hold  that  organized  picketing  was  unlawful.  The  cases  were  trans- 
ferred to  the  supreme  court  for  decisions  on  the  questions  raised  by 
exceptions  to  these  rulings.  Judge  Parsons  was  spokesman  for  the 
court,  and  first  stated  that  the  agent.  Murphy,  though  a  party  to 
the  proceedings,  was  a  competent  witness  and  could  be  compelled 
to  testify,  though  not  to  incriminate  himself.  He  then  discussed  the 
matter  of  the  obligation  of  the  labor  commissioner  to  testify  as  to 
proceedings  before  him  in  an  attempted  conciliation  of  the  contro- 
versy. An  examination  of  the  statute  showed  no  provision  that  such 
proceedings  should  be  given  secrecy  prior  to  the  amendment  adopted 
in  1917,  which  is  as  follows: 

"  Neither  the  proceedings  nor  any  part  thereof  before  the  labor 
commissioner  by  virtue  of  this  section  shall  be  received  in  evidence 
for  any  purpose  in  any  judicial  proceeding  before  any  other  court  or 
tribunal  whatever." 

Mr.  Davie,  the  commissioner,  had  refused  to  answer  whether  at  a 
conference  called  by  him  the  representatives  of  the  companies  had 
requested  of  Murphy  a  statement  in  writing  of  the  demands  of  the 
union.  The  court  held  that  the  commissioner  was,  previous  to  the 
taking  effect  of  the  amendment  noted,  in  the  same  category  as  a  sub- 
ordinate court  and  could  not  claim  the  privilege  of  refusing  to  testify. 

The  court  then  took  up  the  two  rulings  submitted  to  it,  holding  as 
to  the  implication  of  a  conspiracy  in  the  purpose  of  the  strike  that 
the  strikers  were  called  upon  to  give  evidence  as  to  the  lawfulness  of 
their  motive.  With  regard  to  picketing  the  court  agreed  with  the 
lower  court,  holding  that  picketing  in  itself  is  not  necessarily  un- 
lawful, the  matter  of  legality  depending  on  the  actual  occurrences 
which  might  be  shown  on  the  trial. 
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Labor  Organizations — Strikes — Injunction — ^Power  op  Offi- 
cers OF  Union  to  Contract — ^Damages — TF.  A.  Snow  Iron  Works 
{Inc.)  V.  Chadwick  et  dl.^  Supreme  Judicial  Court  of  Massachusetta 
(June  12 J 1917) ,  116  Northeastern  Reporter^  page  801. — The  company 
named  brought  action  in  equity  for  an  injunction  and  damages 
against  Leonard  B.  Chadwick  and  others,  and  a  decree  granting  an 
injunction  but  denying  damages  for  the  most  part,  entered  upon  the 
report  of  a  master  to  whom  the  case  had  been  referred,  was  by  this 
decision  affirmed.  Chadwick  was  the  business  agent  of  an  unincor- 
porated labor  union.  The  eight  other  defendants  were  members  of 
this  union  and  had  been  employed  by  the  company  in  the  installa- 
tion of  wrought-iron  work.  The  manufacturing  or  inside  work  was 
conducted  on  the  open-shop  plan,  the  result  being  that  the  employees 
were  nonunion  men ;  but  the  company  was  on  friendly  terms  with  the 
union,  and  customarily  employed  some  union  men  on  its  outside  work. 
On  a  large  contract  with  one  Crane  the  eight  union  men  formed  part 
of  a  force  of  20.  There  was  no  complaint  about  wages  or  hours. 
While  the  job  was  in  process,  however,  a  vote  was  passed  by  the 
union  instructing  its  secretary  "  to  send  out  new  agreements  to  all  the 
contractors  in  their  line,"  and  another  instructing  the  business  agent 
that  "  no  member  be  allowed  to  work  for  unfair  firms  until  they  had 
been  signed  up  by  the  business  agent."  At  a  conference  between  the 
employer  and  Chadwick  the  former  refused  to  sign  the  agreement, 
which  provided  for  the  employment  of  union  labor  only  on  outside 
work.  The  eight  men  then  struck.  As  to  their  right  to  do  this  the 
court  says: 

If  the  right  of  the  employees  to  cease  work  of  their  own  volition  is 
nnquestioned,  the  object  or  motive  for  which  the  strike  was  precipi- 
tated is  a  question  of  fact. 

The  findings  of  fact  by  the  master  are  then/ examined,  and  Judge 
Braley,  who  prepared  the  opinion,  goes  on  as  follows : 

It  is  now  plain  that  the'  paramount  motive  actuating  all  the  pro- 
ceedings of  the  defendants  and  their  fellow  members  was  by  means 
of  the  strike  to  force  the  plaintiff  to  employ  only  union  men  on  all 
of  its  "  outside  work  "  under  the  penalty,  if  compliance  was  refused, 
that  full  performance  of  the  contract  with  Crane  would  be  seriously 
embarrassed  if  not  rendered  impossible,  while  its  name  would  be 
published  by  the  union  in  the  labor  market,  and  among  architects 
and  contractors  for  its  products,  as  an  employer  of  nonunion  labor, 
making  the  obtainment  of  future  contracts  and  the  necessary  union 
labor  exceedingly  precarious  if  not  practically  impossible.  The 
right  of  the  plaintiff  to  the  benefit  of  its  contract  and  to  remain 
undisturbed  by  the  union  during  performance,  as  well  as  to  hire  and 
retain  such  employees  as  it  might  select,  unhampered  by  the  inter- 
ference of  the  union  acting  as  a  body  through  the  instrumentality 
of  a  strike  or  of  a  secondary  boycott  or  black  list,  is  a  primary  right 
which  has  not  been  abrogated  by  any  of  our  decisions,    [Cases  cited.] 
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The  claim  that  there  had  been  a  contract  with  the  union  to  furnish 
men  as  required,  and  that  damages  might  be  collected  for  loss  of 
profits  on  all  other  contracts  which  the  plaintiffs  might  have  taken 
if  the  amicable  relations  had  continued,  was  disposed  of  by  showing 
that  the  officers  had  had  no  power  to  make  such  a  contract.  The 
court  said  in  part  on  this  subject : 

The  officers  of  the  union  could  not  create  either  by  word  or  conduct 
a  binding  bargain  in  behalf  of  the  members  of  their  imion  to  furnish 
labor  to  be  individually  performed,  unless  they  had  been  authorized 
expressly  or  impliedlv  by  the  members  in  some  form  sufficient  to 
show  mutuality  of  will  and  consent. 

The  "  custom  and  practice  "  of  furnishing  men  when  the  plaintiff 
communicated  its  needs  directs,  or  by  its  foreman,  the  defendant 
Husband,  to  the  responsible  officers  of  the  union,  even  if  known,  to 
the  union,  and  never  formally  disapproved,  did  not  constitute  a 
contract  for  breach  of  which  damages  could  be  recovered  or  specific 
performance  enforced  by  either  party. 

The  court  added  that  while  losses  incurred  in  the  shop  by  reason 
of  the  failure  to  secure  the  additional  contracts  afforded  no  ground 
for  claiming  damages,  damages  might  have  been  awarded  if  sepa- 
rately claimed  for  the  loss  caused  on  the  job  on  which  the  strike 
was  called. 


Labor  Organizations — Strikes — ^Picketing — Violence — ^Injtjno- 
aioN — NUeS'Bement'Pond  Co.  v.  Iron  Molders^  Union^  Local  No, 
68y  et  al.j  United  States  District  Court^  Southern  District  Ohio  {Oct. 
5, 1917) ,  2i6  Federal  Reporter^  page  861. — About  115  members  of  the 
union  named,  at  work  for  the  Niles  Tool  Co.,  at  Hamilton,  Ohio, 
struck  on  May  24,  1917.  The  company  was  at  work  on  contracts 
amounting  to  about  $3,000,000,  given  priority  under  the  National 
Defense  Act,  for  heayy  machinery  urgently  needed  by  the  United 
States  Government,  which  it  was  impracticable  for  the  company  to 
have  manufactured  elsewhere.  The  company  named  as  plaintiff 
in  this  suit  stood  in  the  relation  to  the  tool  company  of  a  holding 
company,  and  it  also  secured  the  contracts  and  in  turn  contracted 
with  the  tool  company  to  produce  the  required  machinery.  The 
prayer  of  the  company  for  an  injunction  was  granted  by  Judge 
Sater,  who  stated  his  findings  of  fact  and  commented  upon  the 
situation  at  length.  The  findings  showed  much  violence  on  the  part 
of  the  strikers  and  their  sympathizers  and  incidentally  little  effort 
to  prevent  such  action  on  the  part  of  the  public  authorities.  It  is 
stated  that  the  strikers  returned  to  work  on  July  23  for  about 
four  days,  but  again  left,  claiming  that  bad  faith  was  exer- 
cised by  the  company  in  the  attempt  to  arrange  the  final  terms 
of  settlement.  It  was  claimed  by  the  defendants  that  because  of  this 
and  because  the  arrangement  between  the  two  companies  was  a 
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violation  of  antitrust  laws  the  company  did  not  come  into  court 
with  "clean  hands"  and  was  therefore  not  entitled  to  its  relief. 
This  contention  was  not  upheld  by  Judge  Sater,  who,  after  setting 
forth  the  right  of  workmen  to  strike  and  to  picket  peaceably  and 
to  converse  with  prospective  employees  who  are  willing  to  engage 
in  conversation,  added  that  this  gave  no  right  of  compulsion  or  of 
interference  with  those  unwilling  to  talk,  and  that  threats,  abuse, 
and  intimidation  had  no  place  in  the  conduct  of  such  a  strike  as 
the  courts  held  lawful.    He  then  said : 

The  record  shows  it  was  necessary  to  escort  workmen  for  their  pro- 
tection with  guards,  and  that  even  then  some  of  them  were  assaulted 
and  beaten  up. 

The  existence  of  such  a  condition  shows  that  there  was  something 
radically  wrong  with  the  conduct  of  the  strike,  with  the  committee 
charged  with  its  management,  and  the  enforcement  of  the  law. 

A  belief  that  labor  can  not  win  a  strike  without  resort  to  unlaw- 
ful means  does  it  injustice.  A  statement  that  such  m^ans  are  neces- 
sary to  succeed  is  a  slander.  It  is  the  reckless  and  lawless  few  (and 
their  like  is  found  in  all  vocations)  that  foment  trouble,  which 
leads  to  wrongdoing  and  often  ultimately  throws  the  weight  of 
public  opinion  against  the  striker.  Labor  is  entitled  to  its  just 
deserts,  tmd  may  lawfully  strike  to  get  them;  but  neither  labor  nor 
any  other  aggregation  of  beings  should  permit  its  cause  to  be  injured 
by  the  misoehavior  of  mischief  makers,  whether  they  be  merely 
sympathizers  or  found  within  its  own  ranks.  It  should  stand  for 
the  reign  of  law. 

Relief  must  be  granted  as  prayed  for  against  all  of  the  defend- 
ants. Its  effect  will  be  to  restrain  them  from  doing  what  any  good 
citizen  will  not  wish  to  do.  The  evidence  of  the  active  participation 
of  many  members  of  Local  No.  68  is  abundant.  There  is  also  evi- 
dence that  members  of  that  union  were  instructed  to  keep  within 
legal  bounds,  but  neither  its  officers  nor  its  strike  committee  en- 
forced the  instructions.  Indeed,  Schalk,  a  member  of  that  com- 
mittee, participated  in  violent  conduct.  Some  of  the  members  of 
I^iocal  No.  283  also  actively  shared  in  the  matters  of  which  complaint 
is  made.  There  is  no  showing  that  any  officer  or  member  of  that  body 
by  word  or  deed  discouraged  the  wrongful  conduct  herem  men- 
tioned. The  efforts  of  the  plaintiff  to  bring  about  a  full  disclosure 
of  the  unhappy  occurrences  connected  with  the  strike  received  no 
Assistance  from  that  union,  which  defended  at  the  hearing.  If  it 
deprecated  the  disorder  that  prevailed,  or  disapproved  of  wrongdoing 
on  the  part  of  its  members,  as  it  ought  to  have  done,  it  should  have 
cleared  its  skirts  when  the  opportunity  offered. 


Labor  Organizations — Strikes — Prosecution  for  Murder — 
Seijsction  of  Jurors — ZancannelU  v.  People^  Supreme  Court  of 
Colorado  {June  4^  i917)^  165  Pacific  Reporter^  page  612. — ^Lonis 
Zancannelli  was  convicted  of  having  murdered  one  Belcher  in  the 
city  of  Trinidad,  Colo.,  during  the  industrial  conflict  between  the 
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coal-mine  owners  and  their  employees,  and  sued  for  a  writ  of  error 
to  secure  a  reversal  of  the  judgment.  The  Attorney  General  filed  a 
confession  of  error,  and  the  opinion  of  the  supreme  court,  delivered 
per  curiam,  states  that  ordinarily  under  such  circumstances  it  would 
enter  judgment  of  reversal  without  comment,  but  that  the  nature 
of  the  case  was  such  that  "  we  think  a  good  purpose  will  be  served  by 
briefly  stating  the  facts  and  commenting  upon  the  same." 

The  deceased  man  was  a  detective  in  the  employ  of  the  mine 
owners.  The  prosecution  introduced  evidence  to  the  effect  that  the 
defendant  had  stated  that  he  killed  him  "  for  the  good  of  the  union," 
but  there  was  also  evidence  that  one  of  two  men  who  were  seen  fleeing 
from  the  place  was  the  guilty  party,  and  that  the  arrest  and  prosecu- 
tion of  the  present  defendant  was  the  result  of  mistaken  identity. 
The  judge  of  the  district  court  of  Las  Animas  County,  in  which  the 
case  was  tried,  was  disqualified  for  interest  and  prejudice,  and  the 
same  objections  were  unsuccessfully  urged  with  regard  to  the  addi- 
tional judge  appointed  by  the  governor  to  try  the  case.  However,  the 
occurrences  at  the  trial  over  which  he  presided,  with  relation  to  the 
impaneling  of  the  jury  and  the  conduct  of  certain  jurors,  were  con- 
sidered as  sufficient  to  invalidate  the  proceedings.  Several  jurors 
were  seated  after  refusal  to  permit  the  defense  to  ask  the  following 
question : 

"  Can  you  start  out  on  the  trial  of  this  case  giving  to  the  defendant 
the  benent  of  the  legal  rule  that  a  defendant  must  be  presumed  to  be 
innocent  until  he  is  proven  to  be  guilty?" 

The  court  lefused  to  permit  the  putting  to  the  jurors  of  many 
other  inquiries  relating  to  their  bias  or  prejudice,  participation  in 
the  troubles  connected  with  the  strike,  etc.  From  the  opinion  the 
following  is  quoted  as  to  the  principles  involved : 

While  a  person  is  not  necessarily  disqualified  to  serve  as  a  juror 
in  a  criminal  case  by  reason  of  a  previously  formed  or  expresscnl 
opinion  with  reference  to  the  guilt  or  innocence  of  the  accuawi  (sec. 
8691  et  seq.,  R.  S.  1908),  it  would  seem  always  important  to  ascertain 
the  state  of  the  proposed  juror's  mind  as  to  the  defendant's  rights 
under  the  law,  for,  without  this,  how  would  it  be  possible  for  the 
court,  within  the  meaning  of  the  law,  to  be  satisfied  that  the  juror 
has  no  other  interest  or  motive  in  the  case  than  to  render  a  true,  fair, 
and  impartial  verdict?  However,  be  that  as  it  may,  the  defendant 
had  a  right  to  propound  questions  to  the  proposed  jurors  to  show  not 
only  that  there  existed  proper  grounds  for  a  challenge  for  cause,  but 
also  to  elicit  facts  to  enable  him  to  decide  whether  or  not  he  would 
make  a  peremptory  challenge. 

There  was  testimony  that  Juror  Burkhardt  had  business  relations 
with  the  coal  companies,  that  he  had  said  that  if  he  was  on  the  jury 
there  would  be  "  a  hung  jury  or  a  hung  Dago,"  that  he  had  offered 
to  make  bets  that  the  defendant  would  be  convicted,  etc.    This  mat- 
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ter  is  gone  into  at  considerable  length,  and  the  opinion  concludes  as 
follows: 

The  errors  above  noted  invalidated  the  proceedings  almost  at  their 
very  beginning.  Moreover,  the  errors  are  so  numerous,  so  obvious, 
and  so  fatal  to  the  validity  of  the  proceedings  that  unless  they  were 
written  into  the  record  as  they  are,  under  the  seal  of  the  trial  court, 
we  could  not  believe  that  such  things  had  occurred  in  the  trial  of  a 
cause  in  a  court  of  record. 


Labor  Organizations — Suspension  op  Member — ^Injunction — 
Holmes  et  (d.  v.  Brovm,  Supreme  Court  of  Georgia  (Feb.  IS^  1917)^ 
91  Southeastern  Reporter^  jxige  408. — A.  Brown  brought  action 
against  Martin  Holmes,  president  of  the  Bricklayers,  Plasterers, 
and  Masons'  Union  of  America,  and  others  for  an  injunction  to 
restrain  them  from  refusing  him  the  rights  and  privileges  of  a 
member  of  the  local  union  of  the  organization  in  the  city  of  Atlanta. 
He  had  been  a  meml  v^r  for  about  14  years.  He  preferred  charges 
against  another  member  which  he  was  not  able  to  sustain,  because, 
as  stated  in  the  court's  opinion,  the  members  who  furnished  the 
information  were  intimidated  by  persons  outside  the  union.  He  in 
turn  was  accused  of  maliciously  preferring  an  unfounded  charge 
against  a  member,  and  was  tried  and  found  guilty  and  fined  $50 
at  a  meeting  at  which  he  was  not  present.  No  notice  was  given  him 
of  the  preferring  of  the  charges  nor  of  the  trial ;  in  fact,  he  did  not 
learn  of  the  matter  until  a  month  later.  He  then  made  complaint, 
and  was  informed  that  he  must  pay  the  fine  to  the  local  union 
before  an  appeal  could  be  taken,  although  the  30-day  limit  for 
appeals  would  be  waived.  He  was  unable  to  pay  the  fine,  and  was 
not  allowed  to  be  heard  before  the  local  union,  nor  to  attend  the 
meetings  or  pay  his  dues,  which  he  tendered.  The  superior  court 
of  Fulton  County  entered  an  interlocutory  judgment  ordering  that 
he  be  given  the  privileges  of  membership  pending  a  trial,  and  this 
judgment  was  affirmed  by  the  supreme  court.  Judge  Evans  delivering 
the  opinion  and  saying,  in  part : 

The  constitution  and  by-laws  of  the  international  union  provide 
that  no  member  shall  be  tried  except  upon  a  written  charge  stating 
the  specific  offense  against  the  accused  member,  and  that  the  trial 
shall  be  had  on  a  stated  day;  if  the  member  refuse  to  be  present, 
he  shall  be  notified  of  the  time  when  the  trial  shall  occur.  Upon 
conviction  and  sentence  the  same  operates  as  a  suspension  of  all 
benefits  and  privileges  until  compliance  with  the  terms  of  the  sen- 
tence, with  a  right  of  appeal  to  the  judiciary  board  on  payment  of 
the  fine.  The  constitution  and  by-laws  further  provide  for  a  bene- 
ficiary and  mortuary  fund  maintained  on  a  mutual  plan,  for  the 
benent  of  members  who  have  been  connected  with  the  union  for  a 
period  longer  than  6  months;  for  a  pension  system  providing  for 
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a  benefit  to  members  who  have  reached  the  age  of  60  years,  and  who 
have  been  in  continuous  good  standing  for  a  period  of  20  years; 
and  for  a  disability  benefit  to  members  of  10  years'  standing. 

The  court  found  as  a  conclusion  of  fact  that  the  evidence  author- 
ized an  inference  that  the  plaintiff  had  been  illegally  tried  and 
sentenced,  and  that  he  had  tendered  all  of  his  dues  in  arrears;  in 
other  words,  his  status  was  that  of  a  lawful  member  of  the  union. 
In  the  court's  order  the  plaintiff  was  required  to  pay  these  dues  to 
the  local  union,  and  upon  compliance  with  this  condition  by  him 
the  union  was  temporarily  enjoined  from  interference  with  his 
rights  as  a  member.  The  order  does  not  finally  adjudicate  the 
plaintiff's  status  as  a  member,  and  should  not  be  construed  as  so 
doing. 

Labor  Organizations — ^Unlawful  Combinations — ^Restraint  op 
Trade — Injunction — Prevention  op  Competition — Paine  Lumber 
Go,  (Ltd.)  et  al.  v.  Neal  et  al.^  Supreme  Court  of  the  United  States 
{J%me  11^  1917) ,  S7  Supreme  Court  Reporter^  page  718. — ^The  com- 
pany named  and  other  corporations  of  States  other  than  New  York 
brought  a  bill  in  equity  against  Elbridge  H.  Neal  and  others,  officers 
and  agents  of  the  United  Brotherhood  of  Carpenters  and  Joiners 
of  America  and  its  New  York  branch;  union  manufacturers  who 
were  members  of  the  Manufacturing  Woodworkers  Association ;  and 
master  carpenters  who  were  members  of  the  Master  Carpenters  Asso- 
ciation. The  bill  was  dismissed  in  a  Federal  district  court,  and  the 
decree  of  dismissal  was  affirmed  by  the  Circuit  Court  of  Appeals  for 
the  Second  Circuit.  (Same  case,  214  Fed.  82,  Bui.  No.  169,  p.  164.) 
The  Supreme  Court  took  the  same  view,  four  justices  dissenting. 
Mr.  Justice  Holmes  delivered  the  prevailing  opinion,  as  follows: 

The  bill  alleges  a  conspiracy  of  the  members  of  the  brotherhood 
and  the  New  York  branch  to  prevent  the  exercise  of  the  trade  of  car- 
penters by  anyone  not  a  member  of  the  brotherhood,  and  to  prev^it 
the  plaintiffs  and  all  other  employers  of  carpenters  not  such  mem- 
bers from  engaging  in  interstate  commerce  and  selling  their  goods 
outside  of  the  State  where  the  goods  are  manufactured,  and  it  sets 
out  the  usual  devices  of  labor  unions  as  exercised  to  that  end.  In 
1909  the  master  carpenters,  coerced  by  the  practical  necessities  of 
the  case,  made  an  agreement  with  the  New  York  branch,  accepting 
a  previously  established  joint  arbitration  plan  to  avoid  strikes  and 
lockouts'  This  agreement  provides  that "  there  shall  be  no  restriction 
against  the  use  of  any  manufactured  material  except  nonunion  or 
prison-made;"  the  arbitration  plan  is  confined  to  shops  that  use 
union  labor,  and  the  employers  agree  to  employ  union  labor  only. 
The  unions  will  not  erect  material  made  by  nonunion  mechanics. 
Another  agreement  between  the  manufacturing  Woodworkers'  As- 
sociation, the  brotherhood,  and  the  New  York  branch,  also  adopts 
the  plan  of  arbitration ;  the  labor  unions  agree  that  "  none  of  their 
members  will  erect  or  install  nonunion  or  prison-made  material," 
and  the  woodworkers  undertake  that  members  of  the  brotherhood 
shall  "be  employed  exclusively  in  the  mills  of  the  Manufacturing 
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Woodworkers'  Association."  It  is  found  that  most  of  the  journey- 
men carpenters  in  Manhattan  and  part  of  Brooklyn  belong  to  the 
brotherhood,  and  that,  owin§  to  their  refusal  to  work  with  nonunion 
men,  and  to  employers  finding  it  wise  to  employ  union  men,  it  is 
very  generally  impracticable  to  erect  carpenter  work  in  those  places 
except  by  union  laoor.  It  also  is  found  that,  owing  to  the  above  prO' 
visions,  as  to  nonunion  material,  the  sale  of  the  plaintiflF's  goods  in 
those  places  has  been  made  less.  The  workmen  have  adopted  the 
policy  complained  of  without  malice  toward  the  plaintiffs,  as  part 
of  a  plan  to  bring  about "  A  nation-wide  unionization  in  their  trade." 

An  injunction  is  asked  against  the  defendants  (other  than  the 
master  carpenters)  conspiring  to  refuse  to  work  upon  material  made 
l>y  the  plaintiff,  because  not  made  by  union  labor;  or  enforcing  by- 
laws intended  to  prevent  working  with  or  upon  what  is  called  unfair 
material ;  or  inducing  persons  to  refuse  to  work  for  persons  purchas- 
ing such  material,  or  taking  other  enmnerated  steps  to  the  same  gen- 
eral end;  or  conspiring  to  restrain  the  plaintiffs'  interstate  business 
in  order  to  compel  them  to  refuse  to  employ  carpenters  not  members 
of  the  brotherhood.  It  is  prayed  further  that  the  provision  quoted 
above  from  the  master  carpenters'  agreement  and  another  ancillary 
one  be  declared  void  and  the  parties  enjoined  from  carrying  them 
out.  No  other  or  alternative  relief  is  prayed.  The  ground  on  which 
the  injimction  was  refused  by  the  district  court  was  that,  although 
it  appeared  that  the  agreements  above  mentioned  were  parts  of  a 
comprehensive  plan  to  restrain  commerce  among  the  States,  the  con- 
spiracy was  not  directed  specially  against  the  plaintiffs  and  had 
caused'  them  no  special  damage,  different  from  that  inflicted  on  the 
public  at  large.  The  circuit  court  of  appeals,  reserving  its  opinion 
as  to  whether  any  agreement  or  combination  contrary  to  law  was 
made  out,  agreed  with  the  judge  below  on  the  ground  that  no  acts 
directed  against  the  plaintiffs  personally  were  shown. 

In  the  opinion  of  a  majority  of  the  court,  if  the  facts  show  any 
violation  of  the  act  of  July  2,  1890  [Sherman  Antitrust  Act],  a 
private  person  can  not  maintain  a  suit  for  an  injunction  under  sec- 
tion 4  of  the  same  (Minnesota  v.  Northern  Securities  Co.,  194  U.  S, 
48,  70,  71,  24  Sup.  Ct.  598) ;  and  especially  such  an  injunction  as  is 
sought:  even  if  we  should  go  behind  what  seems  to  have  been  the 
view  of  both  courts  below,  that  no  special  damage  was  shown,  and 
reverse  their  conclusion  of  fact.  No  one  would  maintain  that  the 
injunction  should  be  granted  to  parties  not  showing  special  injury 
to  themselves.  Personally,  I  lay  those  questions  on  one  side  because, 
while  the  act  of  October  15, 1914  [Clayton  Act],  establishes  the  right 
r»f  private  parties  to  an  injunction  in  proper  cases,  in  my  opinion  it 
•)lso  establishes  a  policy  inconsistent  with  the  granting  of  one  here. 
I  do  not  go  into  the  reasoning  that  satisfies  me,  because  upon  this 
point  I  am  in  a  minority. 

As  this  court  is  not  the  final  authority  concerning:  the  laws  of  New^ 
York,  we  say  but  a  word  about  them.  We  shall  not  believe  that  the 
ordinary  action  of  a  labor  union  can  be  made  the  ground  of  an  in- 
junction under  those  laws  until  we  are  so  instructed  by  the  New  York 
Court  of  Appeals.  National  Protective  Asso.  v.  Cumming,  170  N.  Y. 
?»15,  63  N.  E.  369  fBul.  No.  42,  p.  1118].  Certainly  the  conduct  com- 
plained of  has  no  tendency  to  produce  a  monopoly  of  manufacture 
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or  building,  since  the  more  successful  it  is  the  more  competitors  aro 
introduced  into  the  trade. 
Decree  aflSrmed. 

Mr.  Justice  Pitney  wrote  a  dissenting  opinion,  in  which  Mr.  Justice 
McKenna  and  Mr.  Justice  Van  Devanter  concurred,  Mr.  Justice  Mc- 
Eeynolds  also  dissenting.  Mr.  Justice  Pitney  disagreed  with  the 
view  of  the  majority  that  a  private  person  can  not  maintain  a  suit 
for  an  injunction  under  the  fourth  section  of  the  Sherman  Act,  say- 
ing that  the  case  cited,  Minnesota  v.  Northern  Securities  Co.,  is  not 
"  an  authority  against  the  right  of  complainants  to  an  injunction  to 
prevent  special  and  irreparable  damage  to  their  property  rights 
through  a  violation  of  the  Sherman  Act,  the  effect  of  that  decision 
being  merely  to  deny  relief  by  injunction  to  individuals  not  directly 
and  specially  injured."  He  held  that  a  right  to  apply  for  such  injunc- 
tion is  given,  not  by.  any  specific  provision  of  the  statute,  but  by  the 
absence  of  any  provision  denying  it  and  by  the  settled  principles  of 
equity.  The  special  injury  necessary,  he  thought,  was  present  in  this 
instance.  His  view  of  the  effect  of  the  provisions  of  the  Clayton  Act 
is  shown  by  the  following  quotation: 

The  suggestion,  in  behalf  of  defendants,  that  section  6  of  the  Clay- 
ton Act  establishes  a  policy  inconsistent  with  relief  by  injunction  in 
such  a  case  j\s  the  present,  by  making  legitimate  any  acts  or  practices 
of  labor  organizations  or  their  members  that  were  unlawful  before, 
is  wholly  inadmissible.  The  section  prohibits  restraining  members 
of  such  organizations  from  "lawfully  carrying  out  the  legitimate 
objects  thereof."  What  these  are  is  indicated  by  the  qualifying 
words :  "  Instituted  for  the  purpose  of  mutual  help,  and  not  having 
capital  stock  or  conducted  for  profit."  But  these  are  protected  only 
when  "  lawfully  carried  out."  The  section  safeguards  tnese  organiza- 
tions while  pursuing  their  legitimate  objects  by  lawful  means,  and 
Erevents  them  from  being  considered,  merely  because  organized,  to 
e  illegal  combinations  or  conspiracies  in  restraint  of  trade.  The 
section,  fairly  construed,  has  no  other  or  further  intent  or  meaning. 
A  reference  to  the  legislative  history  of  the  measure  confirms  this 
view.  (House  Rep.  No.  627,  63d  Cong.,  2d  sess.,  pp.  2, 14-16;  Senate 
Rep.  No.  698,  63d  Cong.,  2d  sess.,  pp.  1,  10,  46.)  Neither  in  the  lan- 
guage of  the  section,  nor  in  the  committee  reports,  is  there  any  indi- 
cation of  a  purpose  to  render  lawful  or  legitimate  anything  that  be- 
fore the  act  was  unlawful,  whether  in  the  objects  of  such  an  organi- 
zation or  its  members  or  in  the  measures  adopted  for  accomplishing 
them. 

It  is  altogether  fallacious,  I  think,  to  say  that  what  is  being  done  by 
the  present  defendants  is  done  only  for  the  purpose  of  strengthening 
the  union.  Conceding  this  purpose  to  be  lawful,  it  does  not  justify 
or  excuse  the  resort  to  unlawful  measures  for  its  accomplishment.  A 
member  of  a  labor  union  may  refuse  to  work  with  nonunion  men,  but 
this  does  not  entitle  him  to  threaten  manufacturers  for  whom  he  is 
not  working,  and  with  whom  he  has  no  concern,  with  loss  of  trade 
and  a  closing  of  the  channels  of  interstate  commerce  against  their 
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products  if  they  do  not  conduct  their  business  in  a  manner  satisfac- 
tory to  him. 

.  And  the  suggestion  that,  before  the  Clayton  Act,  unlawful  practices 
of  this  kind  were  usually  and  notoriously  resorted  to  by  labor  unions, 
and  that  for  this  reason  Congress  must  have  intended  to  describe  them 
«is  "legitimate  objects,"  and  thus  render  lawful  what  before  was  im- 
lawful,  is  a  libel  upon  the  labor  organizations  and  a  serious  impeach- 
ment of  Congress. 

Nor  can  I  find  in  section  20  of  the  Clayton  Act  anything  interfer- 
ing with  the  right  of  complainants  to  an  injunction.  It  refers  only  to 
cases  "  between  an  employer  and  employees,  or  between  employers  and 
employees,  or  between  employees,  or  between  persons  employed  and 
persons  seeking  employment,  involving,  or  growing  out  or,  a  dispute 
concerning  terms  or  conditions  of  employment."  These  words  evi- 
dently relate  to  suits  arising  from  strikes  and  similar  controversies, 
and  the  committee  reports  upon  the  bill  bear  out  this  view  of  the 
scope  of  the  section.  But  this  is  not  such  a  suit.  There  is  no  rela- 
tion of  employer  and  employee,  either  present  or  prospective,  between 
the  parties  in  this  case.  Defendants  who  are  employees  are  in  one 
branch  of  industry  in  New  York  City ;  complainants  are  employers 
of  labor  in  another  branch  of  industry  in  distant  States.  Nor  is 
there  any  dispute  between  them  concerning  terms  or  conditions  of 
employment-  Section  20  prohibits  an  injunction  restraining  any  per- 
son "  Irom  ceasing  to  patronize  or  to  employ  any  party  to  such  dis- 
pute, or  from  recommending,  advising,  or  persuading  others  by 
peaceful  and  lawful  means  so  to  do;  *  *  *  or  from  peaceably 
assembling  in  a  lawful  manner,  and  for  lawful  purposes;  or  from 
doing  any  act  or  thing  which  might  lawfully  be  done  in  the  absence 
of  such  dispute  by  any  party  thereto." 

Clearly,  this  provision  is  limited  to  the  participants  in  a  dispute 
of  the  character  just  indicated.  And,  quite  as  clearly,  only  "  lawful " 
measures  are  sanctioned — ^that  is,  of  course,  measures  that  were  law- 
ful before  the  act.  There  is  no  grant,  in  terms  or  by  necessary  infer- 
ence, of  immunity  in  favor  of  a  boycott  of  traders  in  interstate  com- 
merce, violative  of  the  provisions  of  the  Sherman  Act,  to  which  the 
Clayton  Act  is  supplemental. 


Mechanics'  Liens — Assignment  by  Contractor  of  Amount  Due 
Him — London  Bros,  et  cH,  v.  National  Exchange  Bank  of  Roanoke 
rt  aL,  Supreme  Court  of  Appeals  of  Virginia  {Sept.  20^  1917)^  OS 
Srjutheasfem  Reporter^  page  699. — The  King  Lumber  Co.  constructed 
for  the  city  of  Roanoke  a  municipal  building,  and  before  the  laborers, 
supply  men,  and  subcontractors  had  been  paid  the  company  assigned 
s  15,000  of  the  amount  due  it  from  the  city  to  the  bank  named.  The 
( ity  brought  a  bill  of  interpleader,  praying  for  a  decision  directing 
it  as  to  the  distribution  of  the  balance  of  nearly  $21,000  due  from  it 
under  the  contract.  The  company  having  become  bankrupt,  its 
trustees  were  among  the  claimants  made  parties  defendant.  The 
laborers,  etc.,  made  their  claim  under  "An  act  to  protect  subcontrac- 
tors, supply  men,  and  laborers,"  Code  of  1904,  section  2482a,  pro- 
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viding  that  assignments  of  the  amounts  due  to  contractors  can  not  be 
enforced  until  the  demands  of  such  claimants  have  been  satisfied. 
The  bank  contended  that  this  act  must  be  construed  in  connection, 
with  the  mechanics'  lien  law,  sections  2475-2481,  inclusive,  of  the 
Code,  so  that  the  claimants,  not  being  able  to  perfect  mechanics'  liens 
because  the  owner  of  the  building  was  a  municipal  corporation,  were 
i^.ot  protected  by  the  law  against  assignments.  The  law  and  chan- 
cery court  of  the  city  of  Roanoke  took  a  view  adverse  to  the  laborers 
luid  the  other  claimants  associated  with  them,  and  they  appealed. 
The  supreme  court  of  appeals,  for  w^hich  Ji'(^<re  Prentis  delivered  the 
opinion,  reversed  the  decision  and  held  the  assignment  invalid  until 
the  claims  had  been  met,  saying  on  this  point : 

The  words  of  the  statute  are  written  into  such  assi^ments  as 
elfectually  as  if  the  assignment  in  terms  stated  as  a  condition  prece- 
dent that  it  should  be  void  and  ineffective  until  after  the  payment  in 
full  of  all  debts  due  by  the  assignor  to  subcontractors,  supply  men, 
and  laborers  for  the  construction  of  the  building,  and  in  its  legal 
effect  is  a  direction  to  the  owner  thus  to  distribute  the  fund. 


Mothers'  Pensions — Constitutionality  of  Statute — Taxation — 
Denver  &  R,  G.  R.  Co,  v.  Grand  County^  Supreme  Court  of  Utah 
{Dec.  21,  1917),  170  Pacific  Reporter,  page  7^.— The  railroad  com- 
pany named  brought  suit  against  the  county  to  recover  the  sum  of 
$912.66,  collected  from  it  during  the  year  1914  under  the  mothei-s' 
pension  act  passed  by  the  legislature  of  Utah  in  1913.  This  tax  was 
levied  in  addition  to  a  tax  for  general  county  expenses,  one  for  school 
purposes,  and  one  for  poor  relief.  The  district  court  of  the  county 
held  that  the  county  officers  were  without  authority  to  levy  such  a 
tax,  and  rendered  judgment  for  the  company;  this  judgment,  how- 
ever, is  reversed  by  the  present  decision.  The  law  provides  for  the 
levying  by  the  counties  of  taxes  sufficient  to  provide  funds  for  the 
purpose  contemplated.  It  was  first  contended  that  this  was  not  a 
"  public  purpose  "  for  which  a  tax  may  lawfully  be  assessed,  and 
that  therefore  the  act  provided  for  the  taking  of  private  property 
for  other  than  a  public  purpose.  As  to  this  Judge  Gideon,  who  de- 
livered the  opinion,  said: 

It  will  be  conceded,  we  take  it.  that  the  proper  rearing  and  bring- 
ing up  of  children,  their  education,  their  moral  w^elfare,  can  all  be 
subserved  better  by  giving  to  such  children  the  companionship,  con- 
trol, and  management  of  their  mothers  than  by  any  other  system  de- 
vised by  human  ingenuity.  The  object  of  the  act  is  to  provide  means 
whereby  mothers  who  are  otherwise  unable  may  be  enabled  to  give 
such  attention  and  care  to  their  children  of  tender  years  as  their 
health,  education,  and  comfort  require.  The  act  further  provi<les 
that  no  such,  money  shall  be  appropriated  or  given  unless  the  mother 
is  a  fit  person  morally  and  physically  to  be  intrusted  with  the  rear- 
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ing  of  young  children,  and  that  only  during  the  years  when  the 
children  are  unable  to  determine  right  from  wrong  or  to  earn  a 
livelihood.  The  act  having  for  its  object  the  better  care  for  the 
training,  mental  and  physical,  of  children  who  are  to  become  citizens 
of  the  State,  would  at  least  leave  the  constitutionality  of  such  act 
doubtful,  and  it  is  the  duty  of  courts  in  determining  the  constitu- 
tionahty  of  any  act  to  resolve  every  doubt  in  favor  of  its  constitu- 
tionality. We  are  not  prepared  to  hold  that  the  act^  in  effect,  does 
not  define  and  declare  a  policy  of  the  State,  nor  that  it  is  not  within 
the  ijrovince  of  the  legislature  to  so  define  and  declare  a  State  policy. 
Having  in  mind  the  public  welfare  by  assisting  in  surrounding  chil- 
dren of  tender  years  with  home  associations,  with  the  care  and 
nurture  of  their  natural  protector,  the  mother,  the  legislature,  by 
this  act,  has  determined  that  to  be  a  policy  of  the  State.  Such  being 
the  object  of  the  act,  this  court  would  not  be  justified  in  declaring 
the  act  invalid  and  that  the  funds  so  used  are  not  used  for  a  public 
purpose. 

A  contention  as  to  the  power  of  the  legislature  to  devolve  upon  the 
county  commissioners  the  right  to  levy  the  taxes  necessary  to  carry 
out  the  provisions  of  the  act  was  resolved  in  favor  of  the  act,  and  it 
was  held  constitutional.  The  judgment  of  the  court  below  was  re- 
versed and  the  case  remanded. 


Mothers'  Pensions — Death  of  Husband — Presumption  from 
Absence — Convmonwealth  ex  reL  Trustees  of  Mothers^  Assistance 
Fund  of  PhUadelphda  County  v.  Powell^  Avditor  Oeneral^  Supreme 
Court  of  Pennsylvania  {Feb.  12^  1917)^  100  Atlantic  Reporter,  page 
064, — ^A  mothers'  pension  law  of  Pennsylvania  enacted  in  1913  pro- 
vided for  payments  to  "indigent,  widowed,  or  abandoned  mothers, 
for  partial  support  of  their  children  in  their  own  homes."  This 
was,  however,  changed  in  1915  so  that  such  assistance  was  to  be  given 
'*to  women  who  have  children  under  16  years  of  age  and  whose 
husbands  are  dead  or  permanently  confined  in  institutions  for  the 
insane."  The  present  proceeding  was  one  in  mandamus  to  compel 
the  auditor  general  to  draw  his  warrant  upon  the  State  treasurer 
for  the  payment  of  a  sum  to  the  mother  of  four  children.  Tlie 
father  had  disappeared  in  1906,  and  had  not  been  heard  from  since. 
The  trustees  of  the  fund,  in  view  of  his  unexplained  absence  for 
more  than  seven  years,  found  that  he  was  dead,  and  approved  the 
application  for  relief,  which  action  was  sustained  by  a  lower  court, 
which  granted  a  mandamus.  The  supreme  court  held  that  the  law 
should  not  be  construed  to  warrant  payment  in  this  case  and  reversed 
the  award  of  mandamus  on  the  ground  that  the  act  used  the  word 
*'dead"  in  its  popular  sense,  without  regard  to  legal  presumptions 
not  mentioned  in  the  act. 
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Old-aob  Pensions — Constitutionalitt  of  Proposed  Legisla- 
tion— In  re  Opinion  of  the  Juaticea^  Supreme  Court  of  New  Hamp- 
shire (Feb.  JSj  1917)^  100  Atlantic  Reporter^  pctffe  4^- — New  Hamp- 
fihire,  in  common  with  others  among  the  New  England  States,  has 
a  provision  of  law  which  permits  the  branches  of  the  legislature,  in 
cases  of  importance,  to  ask  the  supreme  court  to  pass  in  advance 
upon  the  constitutionality  of  bills  proposed  for  adoption.  The  con- 
stitution of  the  State  contains  the  following  reservation  out  of  the 
supreme  legislative  power  granted,  being  article  36,  part  1,  of  the 
constitution : 

Economy  being  a  most  essential  virtue  in  all  States,  especially  in 
a  young  one,  no  pension  shall  be  granted  but  in  consideration  of 
actual  services;  and  such  pensions  ought  to  be  granted  with  great 
caution  by  the  legislature,  and  never  for  more  than  one  year  at  a 
time. 

The  house  of  representatives  adopted  a  resolution  calling  for  an 
opinion  on  the  following  questions : 

1.  Can  the  legislature  authorize  the  granting  of  old-age  pensions, 
for  one  year  at  a  time,  to  l3e  paid  either  (a)  by  the  State  or  (6)  by 
any  political  subdivision  thereof? 

2.  Do  the  restrictions  in  the  article  as  to  "  actual  services  "  and  as 
to  "  one  year  at  a  time  "  apply  to  political  subdivisions  of  the  State 
as  well  as  to  the  State  itself? 

3.  Can  the  legislature,  at  one  session  thereof,  authorize  the  grant- 
ing of  a  pension  for  a  year,  and  by  a  separate  act  authorize  the 
granting  of  a  like  pension  for  another  year  f 

The  questions  propounded  were  answered  in  the  negative  on  ac- 
count of  the  provisions  of  the  constitution,  probably  somewhat 
unusual,  above  quoted.    The  opinion  is  in  part  as  follows : 

Pensions  are  not  to  be  granted  except  in  consideration  of  actual 
services  and  never  for  more  than  one  year  at  a  time.  A  pension  ordi- 
narily suggests  the  idea  of  a  bounty  or  reward  for  service  rendered, 
but  the  term  might  include  a  grant  which  was  a  mere  gratuity. 
This  latter  is  expressly  excluded.  Pensions  are  not  to  be  granted 
except  in  return  for  services  which  are  fairlv  describable  as  actual, 
not  constructive,  or  imaginary.  *  *  *  jf  "old-age  pensions'' 
means  pensions  the  right  to  which  depends  upon  age  alone,  our 
answer  is  in  the  negative. 

As  the  legislature  may  grant  a  pension  for  only  one  year  at  a  time, 
legislation  in  the  same  year,  whether  in  one  bill  or  several,  granting 
in  the  whole  pensions  to  the  same  persons  for  more  than  one  year,  is 
beyond  legislative  power,  and  wholly  void.  We  answer  the  third 
question  also  in  the  negative. 

The  nondelegable  character  of  the  lawmaking  power  vested  in  the 
legislature  is  subject  to  the  exception  that  limited  powers  of  local 
legislation  may  be  conferred  upon  minor  subdivisions  of  the  State. 
But  "  in  the  nature  of  things,  such  legislation  must  be  not  inconsistent 
with  the  laws  of  the  State."     (State  v.  Noyes,  30  N.  H.  279,  293.) 
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The  local  legislation  of  towns  and  cities  is  equally  subject  to  a  reser- 
vation made  before  any  legislative  power  was  granted.  Obviously 
the  legislature  can  not  delegate  a  power  it  does  not  possess.  Because 
there  is  no  exception  of  the  power  of  local  legislation  from  the  gen- 
eral reservation  limiting  the  pension-granting  power  of  the  State,  the 
second  inquiry  is  answered  in  the  affirmative. 


Pensions  for  Employees — ^Deductions  from  Salaries  of  County 
Employees — HelliweU  et  al.  v.  Sweitzer^  Supreme  Court  of  Illinois 
[Apr.  19^  1917) ,  115  North-eastern  Reporter^  page  810, — The  Legisla- 
ture of  Illinois  in  1915  enacted  a  law  providing  for  a  pension  fund 
for  employees  of  counties  having  a  population  of  150,000  or  more. 
Cook  County  is  such  a  county,  and  Sidney  L.  HelliweU  and  others, 
who  were  appointees  of  the  county  treasurer,  sheriff,  and  other 
county  officials,  brought  a  suit  against  the  county  clerk  to  prevent 
him  from  deducting  from  their  salaries,  in  accordance  with  the  act, 
the  sum  of  $2  per  month  each  for  such  pension  fund.  In  the 
superior  court  of  Cook  County  a  decree  was  entered  overruling  the 
demurrer  of  the  county  clerk  to  the  bill,  and  declaring  the  act  void 
as  to  all  officers  and  employees  provided  for  in  it.  The  supreme  court, 
however,  made  a  distinction  as  to  the  power  of  the  legislature  in 
respect  to  such  employees  as  the  petitioners,  over  whose  salaries  the 
county  board  has  authority  by  virtue  of  a  constitutional  provision, 
and  those  over  which  the  legislature  itself  has  power.  It  therefore 
ordered  the  decree  modified,  but  held  that  the  lower  court  had  prop- 
erly upheld  the  contention  of  the  petitioners  as  far  as  their  own  cases 
were  concerned.  The  following  extracts  are  taken  from  the  opinion 
delivered  by  Judge  Duncan : 

It  is  clear  that  the  "officers  and  employees"  referred  to  in  this 
statute  do  not  include  public  county  officers,  who  are  elected  to  their 
offices  by  the  voters  of  the  county. 

It  is  equally  clear  from  the  said  provisions  of  the  statute  that  the 
words  "officers  and  employees"  in  the  act  are  broad  enough  to  in- 
clude all  that  large  class  of  officers  and  employees  to  which  appellees 
belong — ^i.  e.,  all  the  officers  and  employees  employed  in  the  various 
public  offices  of  the  county,  and  designated  in  section  9  of  article  10 
of  the  constitution  as  "  deputies  and  assistants,"  whose  number  shall 
i  0  determined  by  rules  of  the  circuit  court  and  whose  compensation 
j-luill  be  determined  by  the  county  board. 

This  act  is  very  similar  in  all  its  provisions  to  the  Civil  Serv- 
ice Pension  Fund  Act  of  1911  (Laws  1911,  p.  158)  that  was  sus- 
tained by  this  court  in  Hughes  v,  Traeger,  264  111.  612,  106  N.  E. 
431  [Bui.  No.  169,  p.  56].  It  was  in  that  case  held  that  the  effect 
of  the  law  was  to  reduce  the  salaries  of  the  officers  and  employees 
coming  within  the  provisions  of  the  act  $2  per  month,  or  $24  per 
year.  The  same  holding  must  necessarily  be  made  in  this  case,  as 
every  reason  and  argument  for  the  holding  in  that  case  will  be 
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found  applicable  to  this  case.  The  rule  of  law  universally  obtains 
that  the  legislature  has  complete  and  absolute  power,  not  only 
over  public  officers  and  officials,  but  also  over  the  compensation  at- 
tached to  the  office  and  the  manner  and  character  of  its  duties,  and 
their  performance,  in  the  absence  of  a  constitutional  provision  lim- 
iting that  power  or  placing  it  elsewhere.  [Cases  cited.]  The  legis- 
lature^  however,  has  no  sucn  power  or  right  over  the  class  of  officers 
to  which  appellees  belong.  Said  section  9  of  article  10  of  the  con- 
stitution has  expressly  lodged  the  power  and  authority  in  the  county 
board  of  Cook  County  to  determine  the  salaries  of  appellees  and  all 
other  deputies  and  assistants  appointed  under  said  section  of  the 
constitution,  and  the  legislature  has  no  power  or  right  to  fix  the 
salaries  of  such  deputies  and  assistants  or  to  raise  or  lower  their 
salaries.  The  act  in  question,  therefore,  can  have  no  binding  effect 
as  to  appellees,  and  as  to  all  that  class  of  deputies  and  assistants 
provided  for  by  said  section  of  the  constitution,  and  whose  salaries 
the  legislature  has  no  power  to  determine,  it  is  void. 

The  presumption  must  be  indulged  that  the  legislature  only  in- 
tended the  act  to  apply  to  those  officers  and  emplojrees  whom  tlie 
legislature  had  the  right  or  power  to  control  and  provide  for  in  such 
a  bill,  and  we  are  not  warranted,  therefore,  in  holding  that  it  w^ould 
not  have  passed  the  act  had  it  known  that  the  act  could  not  apply 
to  the  class  of  officers  to  which  appellees  belong.  Appellees,  however, 
have  a  right  to  have  appellant  perpetually  enjoined  from  deduct- 
ing and  retaining  $2  per  month,  or  any  other  sum,  from  their  salaries 
and  the  salaries  of  any  of  the  other  officers  and  employees  in  the 
class  to  which  appellees  belong;  but  the  act  should  not  be  held  abso- 
lutely void  as  to  all  officers  and  employees  of  Cook  County,  as  was 
done  by  the  decree  of  the' court  in  said  cause. 

For  the  reasons  aforesaid,  the  appellees  were  entitled  to  equitable 
relief,  as  was  apparent  from  the  allegations  of  their  bill.  The  court, 
therefore,  properly  overruled  the  demurrer  to  the  bill.  Appellees 
were  not  entitled,  however,  to  have  the  act  declared  entirely  void 
as  to  all  such  officers  and  employees  provided  for  therein. 


Pensions  for  Employees — Removal  from  Pension  List  Because 
OF  Allowance  of  Compensation — Dickey  v.  Jackson  et  aL,  Supreme 
Court  of  Iowa  {Dec.  11  ^  1917)^  16o  Northwestern  Reporter,  page 
S87. — George  W.  Dickey  was  a  member  of  the  police  force  of  the 
city  of  Des  Moines,  and  a  contributor  to  the  policemen's  pension 
fund,  for  which  1  per  cent  of  his  wages  was  regularly  deducted.  On 
October  9,  1914,  in  pursuance  of  orders,  he  engaged  in  certain 
physical  tests,  in  the  course  of  which  he  fell  and  received  disabling 
injuries.  He  was  placed  upon  the  pension  roll  at  the  rate  of  $41.25 
per  month,  which  was  one-half  his  salary.  This  sum  was  paid  until 
July  7,  1916,  when  the  trustees  of  the  pension  fund  removed  him 
from  the  pension  roll  and  refused  further  payments.  The  reason 
for  this  action  was  that  an  award  had  been  made  to  Dickey  under  the 
workmen's  compensation  act  of  $10  per  week  for  52  weeks  until 
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October  23,  1915 ;  $8  per  week  from  that  date  until  March  28,  1916 ; 
and  $5  per  week  until  the  entire  period  of  compensation  should  reach 
300  weeks.  The  district  court  of  Polk  County,  on  trial  of  the  suit 
of  Dickey  against  the  trustees  and  the  city  treasurer,  annulled  the 
order  taking  him  from  the  roll,  and  directed  the  treasurer  to  make 
payment  of  the  monthly  pension.  This  judgment  was  afBrmed  by 
the  supreme  court  after  a  review  of  the  provisions  of  the  pension 
act,  which  is  compulsory  on  all  cities  having  an  organized  police 
department,  and  of  the  compensation  law,  and  the  conclusion  was 
reached  that  the  distinction  between  the  forms  of  benefit  was  such 
as  to  make  the  rulings  against  the  right  to  double  pensions  inap- 
plicable. 

Attention  was  also  called  to  the  amendment  of  the  compensation 
law,  effective  July  4,  1917,  by  which  officers  and  employees  of  cities 
who  are  eligible  to  pensions  are  excluded  from  the  operation  of  the 
act,  thus  indicating  the  right  of  the  claimant  to  both  benefits  under 
the  law  as  it  existed  when  his  rights  arose,  but  also  preventing  a  con- 
tinuance of  such  a  situation  in  cases  occurring  in  the  future. 


Peonage — ^Hoij)ing  to  Work  bt  Threats  and  Putting  in  Fear. — 
Bemal  v.  United  StateSy  United  States  Circuit  Court  of  Appeals^ 
Fifth  Circuit  {Apr.  6,  1917),  HI  Federal  Reporter,  page  339.-^ 
Aurelia  B.  Bemal  was  convicted  on  a  charge  of  peonage  and  sen- 
tenced to  imprisonment  for  two  and  one-half  years.  It  was  alleged 
that  when  Rosenda  Nava,  a  Mexican  alien,  was  at  work  as  a  domestic 
servant  at  Laredo,  Tex.,  for  $4  per  week,  the  respondent  represented 
to  her  that  she  was  the  proprietor  of  a  small  hotel  at  San  Antonio,  and 
engaged  her  to  work  as  a  chambermaid  at  $6  per  week.  The  re- 
spondent paid  her  railroad  fare  and  took  the  woman  to  a  house  of 
prostitution  operated  by  her.  The  witness  refused  to  practice  prosti- 
tution and  was  set  to  work  at  menial  domestic  tasks,  without  pay  and 
with  very  little  to  eat,  and  told  that  she  could  not  leave  the  house 
until  she  paid  back  the  amount  of  the  fare,  and  that,  if  she  tried  to 
leave  the  immigration  oflScers  would  be  notified  and  would  imprison 
her.  The  employee  did  not  have  any  money  and  did  not  know  her 
way  around  town  and  remained  in  fear  of  the  respondent.  Finally 
^he  succeeded  in  sending  a  note  to  a  cousin,  and  the  latter  sent  a 
policeman  who  removed  her  from  the  house  and  eventually  restored 
her  to  her  family.  Her  testimony  as  to  these  facts  were  corroborated 
by  two  girls  at  the  house,  and  in  part  by  the  respondent  herself.  The 
jury  which  considered  the  case  reported,  after  deliberating  from 
Saturday  until  Monday,  that  they  stood  8  to  4.  The  judge  charged 
them  as  to  their  duty  to  agree,  and  they  finally  brought  in  a  verdict 
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of  guilty.    The  court,  one  of  the  three  judges  dissenting,  affirmed  the 
judgment,  Judge  Foster  saying  in  the  opinion  delivered  by  him : 

The  law  takes  no  account  of  the  amount  of  the  debt  or  the  means  of 
coercion.  It  is  sufficient  to  constitute  the  crime  that  a  person  is  held 
against  his  will  and  made  to  work  to  pay  a  debt.  (Clyatt  v.  U.  S..  197 
U.  S.  207,  25  Sup.  Ct.  429  [Bui.  No.  60,  p.  695].)  The  court  charnre.l 
the  jury  clearly  and  explicitly  on  the  law.  The  credibility  of  the  wit- 
nesses, the  weight  and  sufficiency  of  the  evidence,  and  the  resolving  of 
the  conflicts  in  the  testimony  were  matters  for  the  jury.  If  they  be- 
lieved the  witness  Rosenda  Nava,  her  testimony  was  sufficient  to  sup- 
port  the  indictment.         . 

The  defendant  complains  most  loudly,  however,  because  the  jury' 
was  held  from  Saturday  until  Monday,  and  of  the  supplemental 
charge  of  the  court.  It  is  not  unusual  for  juries  to  be  held  over  Sun- 
day in  criminal  cases ;  but,  in  any  event,  this  was  a  matter  resting  in 
the  sound  discretion  of  the  court,  and  no  abuse  of  discretion  is  shown. 
Neither  was  there  error  committed  in  giving  the  supplemental  charge. 


Railroads — Headlights — Federal  and  State  Laws — Louisville  & 
NasMy'iUe  R.  Co.  v.  State^  Court  of  Appeals  of  Alabama  {June  30^ 
1917)^  76  Southern  Reporter^  page  605. — The  railroad  company 
named  was  convicted  by  the  criminal  court  of  JeflFerson  County  of 
violation  of  the  State  law  enacted  in  1915,  relating  to  locomotive 
headlights.  The  court  of  appeals,  however,  being  itself  of  the  opin- 
ion that  the  law  was  invalid,  certified  to  the  supreme  court  the  ques- 
tion of  its  validity.  The  supreme  court.  Judge  Thomas  delivering 
the  opinion,  agreed  that  the  statute  had  no  application  to  engines 
engaged  in  interstate  commerce,  because,  Congress  having  acted  in 
the  field,  all  State  legislation  on  the  subject  was  of  no  force. 

The  act  of  Congress  of  March  4,  1915,  was  by  its'  terms  to  take 
effect  six  months  after  its  passage.  It  extended  the  provisions  of 
the  act  of  February  17,  1911,  relating  to  locomotive  boilers  and  their 
appurtenances,  "  to  apply  to  and  include  the  entire  locomotive  and 
tender  and  all  parts  and  appurtenances  thereof."  The  inspectors 
were  given  the  same  powers  as  to  these  matters  as  they  had  had  with 
reference  to  boilers.  The  original  act  provided  for  the  proposal  of 
rules  by  the  chief  inspector  to  be  binding  upon  the  carriers  after 
approval  by  the  Interstate  Commerce  Commission.  The  commission 
took  under  consideration,  and  finally  approved  rules  similarly  pro- 
posed under  the  amendment  of  1915,  Nos.  29  and  31,  relating  to 
headlights,  but  these  were  at  first  objected  to  by  the  carriers,  and 
the  approval  was  delayed  until  after  the  commission  of  the  offenses 
under  the  State  law,  for  which  the  company  was  convicted.  It  was 
held,  however,  that  Congress  had  by  the  passage  of  the  act  occupied 
the.  field  from  the  time  of  such  enactment. 
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Kailboads — Sapbtt  Appliances — ^Handholds — Suspension  of  Op- 
eration OP  Statute — Illinois  Central  Railroad  Co.  v.  Williams^ 
Supreme  Court,  of  the  United  States  {Jan.  S,  1917)^  S7  Supreme 
Court  Reporter,  page  128. — George  R.  Williams,  a  switchman  for  the 
company  named,  brought  action  against  it  for  injury,  alleging  as 
negligence  a  violation  of  the  Safety  Appliance  Act.  The  employee 
was  climbing  to  the  top  of  a  box  car  by  means  of  a  ladder  on  its  side 
for  the  purpose  of  setting  the  brake,  when  a  handhold  at  the  top 
of  the  ladder  and  on  the  roof  of  the  car  gave  way,  causing  him  to 
fall  to  the  ground.  Judgment  in  his  favor  in  the  trial  court  was 
affirmed  by  the  Supreme  Court  of  Mississippi,  and  the  company 
again  appealed.  The  second  section  of  the  Safety  Appliance  Act  of 
April  14,  1910,  requires,  among  other  appliances,  secure  handholds 
or  grab  irons  at  the  top  of  ladders.  The  third  section  provides  for 
the  fixing  by  the  Interstate  Commerce  Commission  of  standards  for 
the  appliances  mentioned  in  section  2.  By  an  order  of  March  13, 
1911,  the  commission  set  such  a  standard  and  allowed  an  extension 
of  time  of  five  years  from  July  1,  1911,  for  conformity  to  the  same. 
The  company  contended  that  this  order  suspended  the  operation  of 
section  2  also  until  the  date  named.  This  construction  the  Supreme 
Court  did  not  accept,  and  it  affirmed  the  judgment  below.  Mr. 
Justice  Clarke  delivered  the  opinion,  the  concluding  portion  of  which 
is  as  follows: 

To  change  these  safety  appliances  on  all  the  cars  in  the  country 
from  what  they  were  as  contemplated  by  sec.  2 — ^"  secure,"  but  differ- 
ing "in  number,  dimensions,  location  and  manner  of  application "— 
to  what  they  must  be  when  standardized  to  meet  the  requirements 
provided  for  in  sec.  3,  was  regarded  by  Congress  as  a  work  so  great 
and  expensive  that  it  wisely  committed  to  the  informed  discretion 
of  the  Interstate  Commerce  Commission  the  power  and  duty  of  de- 
tei-mining  the  length  of  time  which  the  carriers  should  be  allowed  in 
which  to  accomplish  it.  To  give  this  discretion  to  the  commission  is 
the  function,  and  the  only  function,  of  the  proviso  of  sec.  3,  and  the 
claim  that,  by  construction,  power  may  be  found  in  it  to  suspend 
sec.  2,  is  too  forced  and  unnatural  to  be  seriously  considered. 


Seamen — Contracts — ^Release — The  Moana,  United  States  Dis^ 
frht  Courts  Nortliem  District  California^  First  Division  {Oct,  30, 
1016),  286  Federal  Reporter,  page  809. — John  Suarez  and  three  others 
libeled  the  British  steamer  Moana  for  their  wages  on  a  return  trip 
from  New  Zealand  to  San  Francisco.  They  were  engaged  by  the 
assistant  engineer  to  take  the  place  of  four  others  who  had  been 
employed  but  at  the  last  moment  failed  to  appear.  They  claimed 
that  they  were  told  by  him  that  the  voyage  upon  which  they  were 
entering  was  to  be  from  San  Francisco  to  New  Zealand  and  return, 
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and  that  otherwise  they  would  not  have  gone  on  board.  They  could 
not  read  English,  nor  speak  it  to  any  extent,  and  on  signing  articles 
for  the  voyage  three  days  later  they  were  again  told,  as  they  testified, 
that  the  articles  were  for  a  round  trip ;  as  a  matter  of  fact  they  were 
for  one  way  only,  and  the  purser  testified  that  this  was  explained 
to  them.  At  New  2iealand  they  were  discharged,  received  their 
wages,  and  signed  releases  accordingly.  They  wished  to  return  on 
the  boat  as  employees,  but  were  not  permitted  to  do  so,  and  returned 
as  third-class  passengers.  They  were  awarded  damages  to  the 
amount  of  their  wages  on  the  return,  Judge  Dooling  saying  in  the 
opinion  written  by  him : 

The  only  testimony  before  the  court  concerning  what  the  engineer's 
assistant  told  them  at  the  time  he  procured  them  to  go  on  board 
shortly  before  the  vessel  sailed  is  the  testimony  of  the  libelants. 
From  this  and  the  attendant  circumstances  the  court  must  find  that 
lil^lants  understood  before  they  went  aboard  the  Moana  that  they 
were  shipping  for  a  voyage  from  San  Francisco  to  New  Zealand  and 
return,  and  under  the  circumstances  the  finding  will  be  that  such  was 
their  contract.  That  being  so,  it  is  not  of  much  materiality  to  deter- 
mine just  what  was  done  on  board  ship  at  the  time  of  signing  the 
articles,  although  I  believe  the  libelants  then  understood  they  were 
signing  articles  for  the  return  trip.  There  was,  however,  little  else 
that  they  could  then  do,  save  to  sign  such  articles  as  were  presented 
to  them.  The  ship  in  San  Francisco  was  short-handed,  ana  the  time 
for  her  departure  was  near.  It  was  necessary  to  have  men,  and  the 
assistant  engineer  was  apparently  authorized  to  secure  them,  and 
did  so.  Under  such  circumstances  his  contract  was  the  contract  of 
the  ship.  That  these  seamen,  speaking  little  English,  signed  off  in 
a  distant  land  before  they  could  get  the  money  then  earned,  does  not 
seem  to  me  to  be  a  matter  of  much  importance.  They  were  pre- 
vented from  returning  as  employees  of  the  ship  because  of  the  oppo- 
sition of  the  Sailors'  Union  in  New.  Zealand,  of  which  they  were  not 
members.  The  master,  perhaps,  did  not  know  just  what  arrange- 
ment the  assistant  engineer  had  made  with  libelants;  but,  as  such 
assistant  was  apparently  authorized  to  employ  the  men,  and  did  so, 
the  ignorance  of  the  master  as  to  the  terms  or  such  employment  can 
not  lessen  the  responsibility  of  the  ship.  Libelants  were  employed 
for  a  round  trip  from  San  Francisco  to  New  Zealand  and  return, 
and  are  entitled  to  the  wages  prayed  for. 


Seamen  —  Wrongful  Discharge  —  Overtime  —  Wages  —  A  lasha 
Steamship  Co.  v.  Gilbert^  United  States  Circuit  Court  of  Appeals, 
Ninth  Circuit  (Oct.  23,  1916),  236  Federal  Reporter ^  page  716.— 
Arthur  J.  Gilbert  proceeded  by  libel  against  the  steamship  Seward 
to  recover  his  wages  for  a  voyage  beginning  and  terminating  at 
Seattle,  his  fare  from  Juneau,  Alaska,  to  Seattle,  his  expenses  at 
Juneau,  and  damages  alleged  at  $500.  He  was  employed  on  board 
the  vessel  as  night  watchman  at  Seattle  September  25,  1915.     No 
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hours  of  service  were  fixed,  but  on  a  previous  trip  he  had  been  on 
duty  from  6  p.  m.  to  6  a.  m.,  and  he  began  to  observe  the  same  hours 
on  this  trip.  On  October  3,  while  preparing,  at  5.45  p.  m.,  to  go  on 
watch,  the  first  mate  asked  him  why  he  was  not  on  watch.  He 
replied  that  it  was  not  6  o'clock. yet,  and  the  mate  told  him  he 
was  supposed  to  be  on  watch  at  5  o'clock.  The  watchman  remarked 
that  that  would  mean  an  hour's  overtime  for  him,  and  before  the 
conversation  ended  the  mate  asked  him  whether  he  would  keep  the 
hours  demanded  without  pay  for  overtime,  and  he  replied  that  he 
would  not.  He  proceeded  with  his  duties,  and  the  next  day  he  was 
put  on  shore  at  Juneau.  Wages  up  to  that  point  were  tendered  and 
refused.  It  was  10  days  before  he  was  able  to  get  passage  for  Seattle. 
The  court  adopted  the  opinion  of  Judge  Neterer,  of  the  district  court, 
which  held  that  the  seaman  was  entitled  to  his  wages,  his  necessary 
expenses  at  Juneau,  and  his  fare  back  to  Seattle.  A  part  of  this 
opinion  is  as  follows: 

The  fact  that  no  definite  hours  were  prescribed  for  him  by  the 
shipping  articles,  or  by  the  agreement  between  the  Puget  Sound 
Shipping  Association  and  the  Sailors'  Union  of  the  Pacific,  and  the 
hours  of  6  to  6  having  been  given  him  on  a  prior  voyage,  and  he  hav- 
ing continued  under  the  same  hours  upon  this  voyage,  and  the  first 
intimation  he  had  that  the  hours  should  be  changed  was  at  the  time 
of  this  conversation,  would  indicate  suggestion  for  extra  time,  as  it 
would  add  an  hour  to  the  time  previously  required  of  him.  There 
is  no  showing  of  disqualification  or  unfitness  for  service,  nor  mu- 
tinous or  rebellious  or  contumacious  conduct.  Under  the  circum- 
stances, the  mate  should  have  dealt  with  the  libelant  in  a  more  in- 
dulgent spirit.  Libelant  should  not  have  used  the  expression  to  his 
superior  officer  which  he  did,  and  yet  there  was  nothing  disrespectful 
in  the  words  used,  or  any  suggestion  of  disrespect  or  insubordination, 
even  though  there  was  a  suggestion  of  liability  for  overtime,  and 
the  mate  would  not,  under  the  circumstances,  have  the  right  to  dis- 
charge him. 

Su?«DAT  Labor — ^"  Factory  " — Pasteurizing  and  Botixing  Milk — 
People  V.  R,  F.  Stevens  Co.  (Inc.) ^  Supreme  Court  of  New  Tork^  Ap- 
pellate Division^  Second  Department  {May  11^  1917)  ^  166  New  York 
^Supplements  page  39. — The  company  named  was  convicted  in  the  court 
of  special  sessions,  city  of  New  York,  of  a  violation  of  the  section  of 
the  labor  law  prohibiting  the  operation  of 'factories  on  Sunday.  The 
question  was  presented  whether  an  establishment  for  pasteurizing 
and  bottling  milk  is  a  factory.  Judge  Blackniar  delivered  the  opin- 
ion, in  which  the  decision  of  the  lower  court  was  reversed,  and  the 
employment  of  a  man  in  pasteurizing  was  held  not  to  constitute  a 
breach  of  the  statute.  The  definition  of  a  factory  in  section  2  of  the 
labor  law,  as  interpreted  in  a  former  decision,  was  first  quoted,  show- 
ing that  to  bring  an  establishment  within  that  definition  "  there  must 
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be  some  manufacturing."  That  the  operations  referred  to  are  not 
manufacturing  was  held  to  be  determined  by  a  previous  decision, 
though  it  related  not  to  the  regulation  of  labor  but  to  taxation. 

One  subsection  of  the  act  contains  an  exception  of  certain  estab- 
lishments, including  milk-bottling  plants.  It  was  argued  that  the 
exception  would  be  useless  and  meaningless  unless  such  establish- 
ments were  factories  under  the  act.  The  court  held,  however,  that 
this  would  not  be  presumed,  since  the  exceptions  were  not  originally 
included,  and  "  that  the  exemptions  were  passed  from  excess  of  cau- 
tion." It  was  also  remarked  that  the  person  upon  whose  employ- 
men|;  the  charge  was  based  in  the  present  case  was  engaged  in  pas- 
teurizing rather  than  bottling. 


Sunday  Labor — Necessitt — ^Moving-Picture  Theater  in  Citt 
Near  Training  Camp — Rosenbaum  v.  StcUe^  Supreme  Court  of 
Arkcmsas  {Dec,  10^  -^^^7),  199  Southwestern  Reporter^  page  388. — 
Louis  Rosenbaum  was  convicted  of  violation  of  a  statute  in  operating 
a  moving-picture  show  in  the  city  of  Argenta,  Ark.,  on  Simday, 
July  29,  1917.  The  statute  of  the  State  forbidding  Sunday  labor  is 
similar  to  the  usual  one,  and  excepts  services  of  "daily  necessity, 
comfort,  or  charity."  It  was  sought  to  make  the  point  that  the  open- 
ing of  moving-picture  houses  in  Argenta  and  Little  Rock  was  a 
necessity  under  the  circumstances  existing,  since  some  thousands  of 
soldiers  in  Camp  Pike  and  Fort  Logan  H.  Roots  near  by,  were  at 
liberty  on  Sundays  only,  and  in  need  of  such  recreation.  Judge 
Wood  delivered  the  opinion,  and  reviewed  at  some  length  the  history 
of  the  institution  of  the  Sabbath,  or  Sunday,  and  the  reasons  for  its 
observance.  The  conclusion  was  that  no  necessity  for  the  labor 
done  was  shown,  and  the  judgment  of  conviction  was  affirmed.  A 
brief  quotation  is  made  from  the  concluding  portion  of  th6  opinion, 
as  follows: 

Excluding  from  our  consideration  the  opinion  evidence,  reason- 
able minds  under  a  correct  interpretation  of  the  statute  could  not 
reach  any  other  conclusion  than  that  the  labor  performed  by  appel- 
lant and  his  employees  was  not  that  of  daily  necessity,  comfort,  or 
charity.  The  qualifying  word  "  dailj  "  is  significant  of  the  kind  of 
necessity.    It  must  be  such  as  is  required  to  meet  a  daily  need. 

In  construing  the  term  "necessity,"  we  have  given  it  a  liberal 
rather  than  a  literal  interpretation,  holding  that  an  absolute  un- 
avoidable physical  necessity  is  not  meant,  but  rather  an  economic 
and  moral  necessity.  It  is  said  in  Shipley  v.  State,  61  Ark.  219,  32 
S.  W.  489,  33S.  W.  107: 

"  If  there  is  a  moral  fitness  or  propriety  for  the  work  done  in  the 
accomplishment  of  a  lawful  object,  under  the  circumstances  of  any 
case,  such  work  may  be  regarded  a  necessity,  in  the  sense  of  the 
statute.'' 
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Judge  Wood  then  refers  to  decisions  upon  facts  very  closely  re- 
sembling those  in  the  present  case,  where  necessity  was  held  not  to 

exist. 


Sunday  Labor — Observance  of  Jewish  Sabbath — Suit  to  Bb- 
fiTTRAiN  Prosecution — Cohen  v.  Wehh^  Court  of  Appeals  of  Ken- 
tucky (Mar.  23^  i917)^  192  Southwestern  Reporter^  page  828. — 
Samuel  Cohen  brought  suit  against  U.  G.  Webb,  police  judge,  to 
obtain  an  injunction  or  a  writ  of  prohibition  to  prevent  the  latter 
from  enforcing  the  Sunday  law  against  the  former.  Cohen,  in  good 
faith,  kept  the  Jewish  Sabbath,  transacting  no  business  from  sun- 
down on  Friday  until  sundown  on  Saturday.  Repeated  prosecutions 
were  instituted  against  him,  and  the  judge  instructed  the  jury  that 
such  observance  did  not  exempt  a  person  from  the  operation  of  the 
Sunday  laws,  as  it  did  not  constitute  the  observance  of  any  other 
calendar  dav  as  the  Sabbath.  On  conviction  fines  were  levied,  each 
less  than  $20,  so  that  no  appeal  could  be  taken  to  a  higher  court,  and 
on  nonpayment  Cohen  was  imprisoned,  and  sought  a  remedy  as 
stated.  The  court  held  that  injunction  or  prohibition  would  not  lie 
under  the  circumstances,  but  also  held  that  the  keeping  of  the  Jewish 
Sabbath  was  sufficient  to  exempt  one  from  keeping  Sunday,  and 
remarked  that  undoubtedly  the  police  judge  would  be  governed  in 
the  future  by  this  opinion  of  the  supreme  court.  Judge  Clay,  who 
delivered  the  opinion,  said  in  part: 

Clearly,  it  was  not  the  purpose  of  the  legislature  to  interfere  with 
the  Jewish  conscience  ana  require  the  members  of  that  sect  to  con- 
tinue to  rest  after  their  day  of  rest  had  ended.  Of  course,  in  speak- 
ing of  Sunday,  the  statute  refers  to  Sunday  according  to  the  Chris- 
tian calendar  and  provides  for  its  observance  as  such.  When  it 
comes  to  provide  for  an  exemption,  the  controlling  feature  is  the 
observance  of  another  Sabbath  than  Sunday  and  not  the  observance 
of  a  mere  statutory  day.  In  other  words,  the  purpose  of  the  statute 
is  to  give  to  each  sect  its  particular  Sabbath  or  day  of  rest.  Any 
other  view  of  the  statute  would  reouire  the  plaintiff  not  only  to 
observe  his  own  Sabbath  for  a  period  of  24  hours,  but  to  observe  a 
period  of  time  not  covered  either  by  his  Sabbath  or  the  Christian 
Sabbath.  We,  therefore,  conclude  that  both  the  police  court  and 
circuit  court  erred  in  holding  that  plaintiff  was  guilty  under  the 
.-tatute,  notwithstanding  the  fact  that  he  regularly  observed  the 
Jewish  Sabbath  from  sundown  Friday  evening  to  sundown  Saturday 
evening. 


Wages  —  Minimum-wage  Law  —  Constitutionality  —  State  v. 
/  I'owe^  Supreme  Court  of  Arkansas  {June  ^,  1917)^  197  Southivest- 
em  Reporter^  page  4. — The  Legislature  of  Arkansas  passed,  in  1915, 
an  act.  No,  191, "  to  regulate  the  hours  of  labor,  safeguard  the  health, 
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and  establish  a  minimum  wage  for  females  in  the  State  of  Arkansas.^ 
In  the  present  case  the  validity  of  that  part  of  the  statute  relating 
to  the  minimum  wage  was  in  controversy,  and  the  circuit  court  of 
Sebastian  County  had  given  judgment  for  the  defendant  Crowe, 
against  whom  proceedings  had  been  instituted  by  the  State,  on  the 
ground  that  the  law  had  not  been,  legally  enacted.  The  supreme 
court,  however,  held  the  law  constitutional,  and  reversed  the  judg- 
ment, remanding  the  case  for  further  proceedings. 

As  to  the  contention  that  the  act  violates  the  fourteenth  amend- 
ment. Judge  Hart  cited  the  Oregon  decision  in  Stettler  v.  O'Hara, 
69  Oreg.  519,  139  Pac.  743  (Bui.  No.  169,  p.  173),  and  referred  to  its 
affirmance  by  the  United  States  Supreme  Court  without  opinion, 
awaiting  which  decision  the  Arkansas  court  had  deferred  the  an- 
nouncement of  its  own.  Decisions  were  cited  and  quoted  affirming 
the  validity  of  laws  limiting  the  hours  of  labor  of  and  otherwise 
aflFecting  women,  as  were  also  decisions  of  the  Supreme  Court  of  the 
United  States  and  of  State  courts  upholding  limitations  to  the  right 
of  free  contract,  enacted  under  the  police  power.  The  concluding 
portion  of  the  opinion  is  for  the  most  part  as  follows : 

It  is  a  matter  of  common  knowledge  of  which  we  take  judicial 
notice  that  conditions  have  arisen  with  reference  to  the  employment 
of  women  which  have  made  it  necessary  for  many  of  the  States  to 
appoint  commissions  to  make  a  detailed  investigation  of  the  subject 
of  women's  work  and  their  wages.  Many  voluntary  societies  have 
made  this  question  the  subject  of  careful  investigation.  Medical 
societies  and  scientists  have  studied  the  subject,  and  have  collected 
carefully  prepared  data  upon  which  the^  have  prepared  written 
opinions.  It  has  been  the  consensus  of  opmion  of  all  these  societies, 
medical  and  other  scientific  experts,  that  inadequate  wkges  tend  to 
impair  the  health  of  women  in  all  cases  and  in  some  cases  to  injuri- 
ously affect  their  morals.  Indeed,  it  is  a  matter  of  common  knowl- 
edge that  if  women  are  paid  inadequate  wages  so  that  they  are  not 
able  to  purchase  sufficient  food  to  properly  nourish  their  bodies,  this 
will  as  certainly  impair  their  health  as  overwork.  It  is  certain  that 
if  their  wages  are  not  sufficient  to  purchase  proper  nourishment  for 
their  bodies  the  deficiency  must  be  supplied  by  some  one  else  or  by 
the  public,  if  they  are  to  keep  their  normal  strength  and  health. 
The  investigations  above  referred  to  show  that  it  has  become  abso- 
lutely necessaiy  for  many  women  to  work  to  sustain  themselves,  and 
that  they  have  no  one  to  assist  them.  The  strength,  intelligence,  and 
^  irtue  of  each  generation  depends  to  a  great  extent  upon  the  mothers. 
Tlierefore  the  health  and  morals  of  the  women  are  a  matter  of  grave 
concern  to  the  public,  and  consequently  to  the  State  itself. 

The  members  of  the  legislature  come  from  every  county  in  the 
State.  The  presumption  is  that  it  passed  the  statute  to  meet  a  con- 
dition which  it  found*  to  exist  and  to  remedy  the  evil  caused  thereby. 

As  said  in  Stettler  v,  O'Hara,  supra,  we  believe  that  every  argii- 
ment  put  forward  to  sustain  the  maximum  hours  law  or  the  restric- 
tion of  places  where  women  work  applies  equally  in  favor  of  the 
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minimum  wage  law  as  also  being  within  the  police  power  of  the 
State  and  as  a  r^ulation  tending  to  guard  the  public  morals  and  the 
public  health.  Of  course,  the  legislature  could  not  fix  an  unreason- 
able or  arbitrary  minimum  wage,  but  it  must  be  fair  and  reasonable. 
It  has  been  said  that  as  to  what  is  fair  and  reasonable  there  is  no 
standard  more  appropriate  than  "the  normal  needs  of  the  average 
employee,  regarded  as  a  human  being  living  in  a  civilized  com- 
munity." 

Wages — ^Minimum- Wage  Law — Constitutionality — Williams  v. 
Evans  et  aZ.,  Supreme  Court  of  Minnesota  {Dec,  21^  1917) ,  165  Norths 
xce^tem  Reporter^  page  '495, — ^E.  TV.  Williams  instituted  a  suit  to  en- 
join Eliza  P.  Evans  and  others,  members  of  the  minimum-wage  com- 
mission of  Minnesota,  from  enforcing  orders  fixing  minimum  wages. 
Another  similar  suit  by  the -A.  M.  Ramer  Co.  was  tried  together  with 
the  Williams  case.  The  act,  passed  in  1913,  establishes  a  minimum- 
wage  commission  and  provides  for  the  determination  by  it  of  mini- 
mum wages  for  women  and  minors.  Employers  in  any  occupation 
are  prohibited  from  employing  any  worker  at  less  than  a  minimum 
wage  determined  and  established  by  the  commission.  This  determi- 
nation is  made  after  investigation  and  public  hearings,  is  effective  30 
days  after  issuance  of  an  order,  and  may  be  applicable  to  the  whole 
State  or  a  portion  thereof ;  but  such  order  may  be-  issued  only  if  the 
commission  finds  that  one-sixth  or  more  of  the  women  and  minors 
employed  in  the  occupation  under  consideration  are  receiving  less 
than  living  wages.  The  members  of  the  commission  duly  issued  cer- 
tain orders  fixing  wages,  and  the  employers  brought  these  actions  to 
restrain  their  enforcement,  on  the  ground  that  the  statute  is  unconsti- 
tutional. The  district  court  of  Ramsey  County  held  the  law  void  and 
issued  a  temporary  injunction.  The  supreme  court  took  the  opposite 
view,  upheld  the  law  and  reversed  the  order  for  an  injunction.  Judge 
Hallam,  speaking  for  the  court,  expressed  the  opinion  that  such 
limitations  on  legislative  power  as  were  contained  in  the  State  consti- 
tution are  not  more  restrictive  than  those  of  the  fourteenth  amend- 
ment to  the  Federal  Constitution,  and  therefore  directed  attention  to 
the  question  whether  the  act  violated  the  provisions  of  this  amend- 
ment.   Continuing,  the  opinion  reads  as  follows : 

Tlie  pertinent  part  of  the  fourteenth  amendment  reads :, 

"  Nor  shall  any  State  deprive  any  person  of  *  *  *  libertv,  or 
property,  without  due  process  of  law ;  nor  deny  to  any  person  within 
it:^  jurisdiction  the  equal  protection  of  the  laws." 

This  guarantees  to  the  citizen  liberty  of  contract  and  liberty  to 
conduct  his  business  affairs  in  his  own  way.  [Cases  cited.]  This 
right  it  is  claimed  has  been  infringed  by  this  statute. 

The  liberty  of  contract  guaranteed  by  this  amendment  is  not  abso- 
lute. It  is  subject  to  the  power  of  the  State  to  legislate  for  certain 
permissible  purposes,    [Examples  given  and  cases  cited.^ 
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The  extent  of  the  police  power,  giving  legislatures  authority  to 
restrict  liberty  of  contract,  and  the  principles  governing  its  exercise 
are  examined,  and  the  opinion  continues: 

Bearing  these  principles  in  mind,  we  must  determine  whether  this 
statute  is  within  the  proper  field  of  legislation. 

There  is  a  notion,  quite  general,  that  women  in  the  trades  are  under- 
paid, that  they  are  not  paid  so  well  as  men  are  paid  for  the  same 
service,  and  that  in  fact  in  many  cases  the  pay'  they  receive  for  work- 
ing during  all  the  working  hours  of  the  day  is  not  enough  to  meet 
the  cost  of  reasonable  living.    Public  investigations  by  publicly  ap- 

gointed  commissions  have  resulted  in  findings  to  the  above  effect, 
tarting  with  such  facts,  there  is  opinion,  more  or  less  widespread, 
that  these  conditions  are  dangerous  to  the  morals  of  the  workers  and 
to  the  health  of  the  workers  and  of  future  generations  as  well. 

It  is  a  strife  for  employer  and  employee  to  secure  proper  economic 
adjustment  of  their  relations,  so  that  each  shall  receive  a  just  share 
of  the  profits  of  their  joint  effort.  In  this  economic  strife,  women  as 
a  class  are  not  on  an  equality  with  men.  Investigating  bodies,  both 
of  men  and  of  women,  taking  all  these  facts  into  account,  have  urged 
legislation  designed  to  assure  to  women  an  adequate  working  wage. 
The  legislatures  of  11  States  have  passed  laws  having  the  same  pur- 
pose as  the  one  here  assailed. 

It  is  not  a  question  of  what  we  may  ourselves  think  of  the  policy 
or  the  justification  of  such  legislation.  The  question  is:  Is  there  any 
reasonable  basis  for  legislative  belief  that  the  conditions  mentioned 
exist,  that  legislation  is  necessary  to  remedy  them,  and  that  laws 
looking  to  that  end  promote  the  health,  peace,  morals,  education,  or 
good  order  of  the  people  and  are  "  greatly  and  immediately  necessary 
to  the  public  welfare^'  ?  If  there  is  reasonable  basis  for  such  le<2:is- 
lative  belief,  then  the  determination  of  the  propriety  of  such  legisla- 
tion is  a  legislative  problem  to  be  solved  by  the  exercise  of  legislative 
judgment  and  discretion.  (Holden  v.  Hardy,  169  U.  S.  366,  398,  18 
Sup.  Ct.  383  [Bui.  No.  17,  p.  625].) 

We  think  sufficient  basis  exists.  It  is  not  necessary  that  we  should 
hold  that  statutes  of  this  kind  applicable  to  men  would  be  valid. 
We  think  it  clear  there  is  such  an  inequality  or  difference  between 
men  and  women  in  the  matter  of  ability  to  secure  a  just  wage  and  in 
the  consequences  of  an  inadequate  wage  that  the  legislature  may  by 
law  compensate  for  the  difference.  That  there  is  such  difference. 
has  been  recognized  as  an  economic  fact  by  the  United  States 
Supreme  Court.  (Muller  v.  Oregon,  208  U.  S.  412,  28  Sup.  Ct.  324 
I  Bui.  No.  75,  p.  631] ;  Miller  v,  Wilson,  236  U.  S.  373,  35  Sup.  Ct. 
;)4'2  fBul.  No.  189,  p.  133].)  Two  cases  have  arisen  in  other  States 
nvolving  the  constitutionality  of  minimum-wage  laws  for  women. 
Tn  both  the  laws  were  sustained.  Stettler  t\  O'Hara,  69  Oreg.  519, 
ir,0  Pac.  743  [Bui.  No.  224,  p.  220];  State  v.  Crowe  (Ark.)  197 
S.  W.  4  [seep.  191]. 

We  sustain  the  principle  of  minimum-wage  legislation  as  applied 
to  women.  By  like  reasoning  the  principle  may  be  sustained  as 
applied  to  minors. 

The  objection  that  the  law  embodies  an  unlawful  delegation  of 

legislative  power  to  the  commission  was  taken  up  and  the  principles 
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governing  the  question  examined  by  a  reference  to  the  decisions, 
concluding  with  an  extract  from  the  opinion  in  an  Ohio  case,  quoted 
in  Field  v.  Clark,  143  U.  S.  649,  G93,  694,  12  Sup.  Ct.  495.  This 
quotation  and  the  court's  further  discussion  are  given  herewith : 

"'The  true  distinction'  *  *  *  is  between  the  delegation  of 
power  to  make  the  law,  which  necessarily  involves  a  discretion  as 
to  what  it  shall  be,  and  conferring  authority  or  discretion  as  to  its 
execution,  to  be  exorcised  under  and  in  pursuance  of  law.  The 
first  can  not  be  done;  to  the  latter  no  valid  objection  can  be  made." 

Respondent  contends  that  this  act  was  not  a  complete  law  when  it 
left  the  le^slature  and  that  there  was  no  complete  law  until  after 
the  commission  made  an  order  and  that  the  power  to  determine 
•*  when  and  where  there  shall  be  any  law,  and  what  it  shall  be,  is  to  be 
exercised  at  the  whim  and  caprice  of  the  commission." 

Let  us  address  ourselves  to  this  question.  As  above  stated,  section 
20  defines  a  living  wage.  Section  12,  in  effect,  enjoins  every  em- 
ployer to  pay  a  living  wage  "  as  defined  in  this  act  and  determined 
m  an  order  of  the  commission." 

We  think  this  must  be  construed  as  establishing  a  living  wage  as 
defined  -in  the  act  as  the  lawful  minimum  wage,  and  as  fixing  a  liv- 
ing wage  as  so  defined  as  the  standard  by  which  the  commission 
must  be  guided  in  determining  a  minimum  wage  for  any  occupa- 
tion. The  determination  of  a  minimum  wage  by  the  commission 
is  accordingly  a  determination  of  a  fact  "upon  which  the  law 
makes    *    *    *    its  own  action  depend." 

We  do  not  overlook  the  fact  that  the  statute  can  not  be  effectively 
executed  nor  its  penalties  enforced  until  the  commissiftn  establishes 
a  minimum  wage,  nor  the  fact  that  the  commission  is  given  a  discre- 
tion as  to  when  to  make  the  investigation  into  any  particular  occu- 
pation which  may  result  in  an  order  fixing  a  minimum  wage  in  that 
occupation.  These  provisions  vest  "  discretion  as  to  its  execution  to 
he  exercised  under  and  in  pursuance  of  the  law,"  and  they  do  not 
prevent  the  act  from  being  a  complete  law  nor  render  it  invalid. 
There  are  abundant  instances  of  the  application  of  this  principle. 
[Illustrations  cited.] 

The  principles  stated  are  now  well  recognized.  The. act  contains 
no  delegation  of  legislative  power. 

Minor  objections  also  were  overthrown,  with  the  result,  stated 
above,  that  the  law  was  affirmed  as  valid. 


Wages — ^Payment  in  Scrip — Constitutionality  of  Statute— 
FiiEEDOM  OF  Contract — Note  GmiN  for  Accrued  Wages — Ex  parte 
Hfillestra^  Supreme  Court  of  California  {Nov.  16, 1916),  161  Pacific 
/Reporter,  page  120. — John  Ballestra  petitioned  for  a  writ  of  habeas 
corpus  for  his  release,  he  having  been  arrested  upon  the  charge  of 
violating  the  California  statute  forbidding  payment  of  wages  in  scrip 
or  any  kind  of  order,  etc.,  unless  redeemable  in  full  and  immediately 
in  lawful  money.    He  questioned  the  constitutionality  of  this  statute, 
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but  it  was  upheld  and  the  prisoner  remanded  to  custody  for  trial. 
Judge  Shaw,  in  delivering  the  opinion  for  the  court,  said: 

The  right  to  make  contracts,  like  other  personal  and  property 
rights,  is  subject  to  reasonable  regulation  designed  and  calculated 
to  promote  the  general  convenience,  prosperity,  and  welfare.  Laws 
having  a  reasonable  tendency  to  accomplish  these  results,  and  not 
imposTng  unreasonable  burdens  upon  individuals,  are  valid.  The 
provisions  of  the  statute  in  question  do  not  transgress  this  rule.  As 
applied  to  ordinary  transactions  between  employers  and  employees, 
of  the  kind  embraced  within  its  terms,  the  statute  is,  in  our  opinion, 
valid  and  constitutional. 

The  affidavit  on  which  Ballestra  is  held  in  custody  charged,  in  the 
language  of  the  statute,  that  on  October  30,  1915,  in  Sonoma  County, 
CaL,  Ballestra  "did  willfully  and  unlawfully  issue  in  payment  of 
and  as  evidence  of  indebtedness  for  wages  due  an  employee,  to  wit: 
Pasquale  Barbaries,"  a  certain  note  set  forth  in  the  affidavit,  for  the 
amount  of  wages  due  Barbaries,  payable  two  years  after  date,  and 
not  on  demand,  no  part  of  which  has  been  paid.  This  clearly  states 
an  offense  embraced  in  the  description  given  in  the  statute. 


Wages — Securitt  for   Payment — Contractors*   Bonds — North- 
western  National  Bank  of  Bellinffham  v.  Guardian  Caaunlty  <&  Guar- 
anty Co.^  Supreme  Court  of  Washington  {Dec.  12^  1916) ,  161  Pacific 
Reporter^  page  1^73. — Brooks  &  Olsen  contracted  with  the  city  of 
Bellingham  for  the  construction  of  a  water  main  and  gave  a  bond. 
with  the  guaranty  company  named  in  the  title  of  the  case  as  suret3% 
conditioned  upon  the  payment  of  claims  for  labor  and  materials.    The 
contractors  made  an  arrangement  with  the  bank  named  to  make  loans 
for  the  carrying  on  of  the  work,  agreeing  to  give  the  bank  as  security 
assignments  of  all  warrants  issued  by  the  city  under  the  contract. 
Such  assignments  were  given  and  filed  with  the  city  comptroller. 
Certain  warrants  were  paid  by  the  city  to  the  bank,  leaving  a  bal- 
ance of  $2,300  and  interest  due  on  the  notes  given  by  the  contractors 
to  the  bank.    After  a  time  the  bank  ceased  to  make  advances  to  the 
contractors  upon  their  notes,  but  cashed  time  checks  and  vouchers 
issued  by  the  contractors  for  labor  and  materials,  taking  the  checks 
and  vouchers  with  a  formal  assignment  upon  them.    The  contract 
did  not,  as  is  often  the  case,'  contain  a  provision  for  the  payment 
of  a  certain  percentage  of  the  estimated  value  of  work  done  to  tlie 
(Hmtractors  and  the  withholding  of  the  balance  to  meet  unpaid 
claims  for  labor  and  materials,  but  did  provide  that  the  city  might 
withhold  any  and  all  payments  until  satisfied  that  wages  and  claims 
for  materials  had  been  met.    Action  was  brought  by  the  bank  to 
recover  from  the  guaranty  company  the  $2,300  due  on  the  notes  and 
several  thousand  dollars,  the  amount  of  time  and  material  checks 
cashed.    The  city  showed  that  after  making  the  payments  to  the 
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bank  under  the  assignments  of  warrants  and  paying  other  claims  for 
labor  and  materials  it  still  had  nearly  $3,400,  which  it  paid  into 
court  for  distribution.  Besides  claims  for  materials  and  those  clearly 
for  labor,  properly  speaking,  the  bank  had  purchased  those  of  two 
subcontractors  and  of  the  bookkeeper  and  stenographer  for  the  con- 
tractors. The  bank  contended  for  the  payment  of  its  $2,300  out  of 
the  money  paid  into  court,  on  the  ground  that  the  contractors  had 
assigned  to  it  all  moneys  to  become  due,  as  security  for  their  notes 
given  it.  The  guaranty  company  asserted  that  the  bank's  claim  to 
the  $2,300  was  inferior  to  that  of  the  laborers  and  material  men. 
The  court  held  that,  since  the  assignments  taken  from  the  contractors 
by  the  bank  were  filed  with  the  city  comptroller  prior  to  any  notice 
that  labor  and  material  claims  had  not  been  or  would  not  be  paid, 
and  since  the  contract  contained  no  provision  for  an  absolute  reserve 
of  any  portion  as  security  for  such  claims,  and  since  nothing  had 
been  withheld  at  that  time  for  that  purpose,  the  bank's  claim  was 
prior. 

As  to  the  claims  of  laborers  and  material  men  assigned  to  the  bank, 
the  guaranty  company  contended  that  the  bank,  having  agreed  with 
the  contractors  to  advance  them  money,  had  a  right  to  pay  such 
claims  under  this  agreement,  but  none  to  purchase  them;  but  the 
court  held  that  the  bank  had  such  a  right  like  any  one  else. 

The  company  next  contended  that  the  laborers  and  material  men 
could  assign  rights  of  action  against  the  contractors,  but  not  their 
rights  to  proceed  against  the  surety  on  the  bond.  The  court  held  that 
the  right  under  the  bond  attached  to  the  other  right  and  passed  by 
the  assignments.  The  claims  of  the  subcontractor  and  the  book- 
keeper were  held  not  lienable,  and  the  bank,  therefore,  not  entitled 
to  recover  for  their  amount.  The  net  result  was  that  the  sum  held 
by  the  court  was  applied,  first,  to  the  $2,300  and  interest,  constituting 
the  balance  on  the  notes,  and  then  to  the  claims  for  labor  and  mate- 
rials held  by  the  bank.  The  bank  was  then  given  judgment  against 
the  guaranty  company  for  the  balance  of  these  claims,  exclusive  of 
those  of  the  subcontractors  and  the  bookkeeper. 


Wages — Semimonthly  Pay  Day — Constitutionality  of  Stat- 
ute— Arizona  Pawer  Co.  v.  State,  Supreme  Court  of  Arizona  {June 
23, 1917) ,  166  Pacific  Reporter,  page  276. — The  company  named  was 
convicted  of  the  offense  of  refusing  to  pay  one  of  its  employees  the 
wages  due  him  at  the  time  of  his  quitting  its  service,  as  provided 
in  sections  705,  706,  Penal  Code,  1913.  There  was  no  dispute  as  to 
the  facts,  but  the  company  questioned  the  validity  of  the  law,  first, 
because,  as  it  claimed,  while  the  penalty  provided  was  a  fine,  impris- 
onmait  for  debt  might  be  a  consequence  of  proceedings  for  its  coUec- 
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tion.  The  court,  speaking  through  Judge  Boss,  held  that  the  corpo- 
ration could  not  sustain  this  objection,  as  is  shown  by  the  following 
extracts  from  the  opinion : 

It  is  not  possible,  in  fact  or  in  law,  to  imprison  appellaret,  either  on 
mesne  or  final  process;  it  can  not,  as  an  individual,  be  arrested  or  com- 
mitted to  jail. 

If  the  fine  is  ever  collected,  it  will  not  be  by  jailing  the  corporation, 
but  by  execution  against  its  property.  The  constitutional  inliibition 
is  against  imprisonment  for  debt;  it  does  not  prohibit  the  use  of 
other  means  to  enforce  the  payment  of  a  just  debt.  The  stigma  of 
imprisonment  is  forbidden,  and  while  the  debtor,  honest  and  dis- 
honest, is  thus  protected  by  the  Constitution,  the  legislature  is  not 
denied  the  power  to  impose  penalties  or  fines  as  a  means  of  inducing 
an  unwilling  and  litigious  employer  to  make  payment  of  wages 
promptly  and  at  short  intervals  when  the  public  welfare  demands  and 
requires  it. 

The  appellant  is  not  in  a  position  to  challenge  the  constitutionality 
of  the  law  on  the  ground  of  its  application  to  individuals ;  that  ques- 
tion can  only  be  raised  by  parties  whose  rights  are  involved  or  affected 
thereby. 

Arguments  that  the  contract  contained  in  the  charter  of  the  corpo- 
ration was  impaired  by  the  law,  and  that  the  classification,  by  which 
corporations  and  not  other  employers  similarly  situated  were  affected, 
was  unreasonable  and  arbitrary,  and  therefore  unconstitutional, 
were  overruled  by  the  court,  which  then  said : 

In  the  case  of  State  v,  Missouri  Pacific  Railroad  Co.,  242  Mo.  3H9, 
147  S.  W.  118  [Bui.  No.  112,  p.  134],  every  conceivable  objection 
was  urged  against  the  constitutionality  of  the  law,  which  is  practi- 
cally the  same  as  ours.  All  of  these  objections  were  taken  up  and 
fully  discussed  by  the  court  and  held  to  be  without  merit.  We  do  not 
deem  it  necessary  to  set  forth  here  the  reasons  given  by  the  court  in 
support  of  its  decision,  but  suffice  it  to  say  that  they  seem  to  us  to  Ije 
in  line  with  the  general  trend  of  the  more  recent  development  and 
expansion  of  the  law  under  what  is  known  as  the  police  power  of  tlio 
State. 

A  further  contention  was  that  the  act  was  void  for  uncertainty 
because  in  case  the  employee  quits  it  is  required  that  the  employer 
shall  make  payment  of  wages  due  "  at  once."  It  was  claimed  that 
this  must  mean  within  a  reasonable  time,  which  would  make  its 
application  uncertain.  The  question  of  the  proper  interpretation  is 
discussed,  and  the  opinion  concludes  as  follows : 

The  statute  does  not,  in  terms,  require  the  employee  to  demand  of 
the  employer  to  pay,  or  require  a  state  of  facts  showing  the  futility 
of  demand,  yet  without  it  no  offense  is  made  out,  for  it  is  possible 
that  the  employee  may  refuse  payment,  or  can  not  be  found,  or  is 
incapacitated.  A  demand  and  reiusal  to  pay  are  essential  elements 
of  the  crime.  So,  under  our  law,  notice  to  the  employer  by  the  em- 
ployee that  he  has  quit,  a  demand  for  the  payment  of  his  wages,  and 
a  refusal  to  pay  are  essential  elements  of  the  offense  defined.    There 
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can  not  be  a  failure  or  refusal  to  pay  until  notice  is  given  by  the 
employee  to  the  employer  that  he  has  quit  and  a  demand  made  for  his 
wages. 

The  admitted  facts  of  the  case  are  that  one  T.  P.  Caughlin,  an 
employee  of  the  appellant,  quit  work  on  the  23d  day  of  September, 
1015,  at  which  time  he  notified  the  appellant  that  he  had  quit.  The 
wages  due  him  at  that  time  was  the  sum  of  $22.07,  the  payment  of 
which  was  then  demanded.  The  appellant  failed  and  refused  to  pay 
the  wages,  and  did  not  pay  them  until  on  or  about  October  5th,  ap- 
pellant s  re^lar  pay  day.  No  excuse  for  failing  to  pay  the  wages 
due  Caughhn  was  offered,  other  than  that  the  law  was  invalid. 

We  think  clearly  the  prosecution  made  out  a  case  under  the  law, 
and  that  the  judgment  of  conviction  should  be  affirmed ;  and  it  is 
accordingly  ordered. 

Wages — Ten-hour  Law — Overtime — Effect  of  Settlement  and 
Kelease— iSwmp^er  v.  St.  Helens  Creosoting  Co,^  Supreme  Court  of 
Oregon  (May  7,  1917)^  164  Pacific  Reporter,  page  708, — James  L. 
Sumpter  brought  action  for  pay  for  overtime  services  from  July  1, 
1913,  to  September  27,  1914,  as  an  assistant  engineer,  his  regular 
wages  being  $2.50  per  10-hour  day.    The  amount  of  overtime  was 
435  hours,  and  the  amount  claimed  to  be  due  was  computed  at  37^ 
cents  per  hour.    The  company's  claim  that  the  10-hour  law,  on  which 
the  action  was  based,  was  unconstitutional  was  overthrown,  that 
question  having  in  the  meantime  been  settled  by  the  decision  in  the 
case  of  State  v.  Bunting,  139  Pac.  731  (Bui.  No.  1G9,  p.  120),  affirmed 
by  the  Supreme  Court  of  the  United  States  in  Bunting  v.  Oregon, 
243  U.  S.  426,  37  Sup.  Ct.  435  (Bui.  No.  224,  p.  160).    The  company 
then  presented  in  evidence  the  monthly  pay  checks,  which  were  so 
arranged  as  to  embody  statements  of  the  account  and  to  make  the 
indorsements  a  satisfaction  of  the  accounts;  also  the  time  checks, 
which  when  signed  constituted  receipts  in  full  for  labor  to  date. 
The  judgment  in  the  circuit  court  of  Columbia  County  had  been  for 
the  employee,  but  this  was  reversed,  the  supreme  court  holding  that 
it  was  competent  for  an  employee,  by  settlement  on  the  basis  of  the 
regular  pay  without  objection,  to  bar  his  rights  for  pay  for  the  over- 
time.    Judge  Benson  delivered  the  opinion,  in  concluding  which  he 
said: 

It  appears  to  us  that  this  state  of  the  pleadings  and  the  evidence 
establishes  beyond  any  question  that  there  was  an  account  stated  and 
a  settlement  which  constitutes  a  bar  to  this  action.  Plaintiff  argues 
that  such  a  conclusion  is  calculated  to  render  the  statute  ineffective, 
but  we  can  not  agree  with  this^  contention.  The  law  provides  for  a 
remedy  in  the  shape  of  a  criminal  prosecution,  but  it  nowhere  pro- 
hibits the  laborer  from  waiving  his  civil  remedy  after  the  labor  is 
performed.  It  must  be  conceded  that  there  is  no  power  to  compel 
plaintiff  to  prosecute  this  action  and  neglect  to  do  so  would  be  a 
complete  waiver.    An  accounting  and  settlement  is  another  way  of 
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reaching  the  same  result.  We  conclude  that  the  defendant  was 
entitled  to  a  directed  verdict,  and  a  judgment  will  accordingly  be 
entered  here  in  its  favor. 


Weekly  Day  of  Rest — '^  Factory  " — Machine  Shop  of  Transit 
Company — People  v.  Transit  Development  Co.^  Supreme  Court  of 
New  York^  Appellate  Division^  Second  Department  {May  25,  1917)  j 
165  New  York  Supplement^  page  IH, — The  court  of  special  sessions 
of  the  city  of  New  York  found  the  company  named  guilty  of  the  em- 
ployment of  one  Machiels,  a  machinist,  for  seven  days  without  a  rest 
period  of  24  consecutive  hours,  as  required  by  statute.  The  company 
was  fined  $20,  and  appealed.  The  decision  turned  upon  the  question 
whether  the  place  of  eipployment  was  a  factory  under  section  2  of 
the  labor  law.  Power  houses,  etc.,  other  than  construction  or  repair 
shops,  owned  and  operated  by  public-service  corporations,  are  ex- 
empted. The  company  involved  was  auxiliary  to  a  street  railway 
company.  The  judgment  of  conviction  was  affirmed,  the  establish- 
ment where  the  work  was  performed  being  held  to  be  a  construction 
or  repair  shop.  Judge  Stapleton  concluded  the  opinion  delivered  by 
him  as  follows : 

The  appellant  argues  that  the  fair  and  reasonable  meaning  of  the 
words  "construction  or  repair  shops"  should  be  limited  to  those 
repair  and  construction  shops  w^here  general  construction  and  repair 
work  is  carried  on,  and  should  not  oe  extended  to  include  purely 
maintenance  work  in  a  generating  plant.  It  further  argues  that  the 
phrase  "  other  than  construction  and  repair  shops  "  modifies  "  other 
structures"  and  does  not  refer  back  to  power  houses,  generating 
plants,  barns,  storage  houses,  sheds."  We  are  not  convinced  by 
either  argument. 

From  the  operation  of  the  statute,  the  legislature,  by  definition, 
specifically  exempted  power  houses  and  generating  plants  owned  or 
operated  by  a  public-service  corporation;  out  then,  with  particularity, 
it  excludes  repair  shops  from  the  benefit  of  the  exemption.  No  dis- 
tinction is  expressed  between  a  shop  in  which  emergency  repairs  are 
made  and  a  shop  in  which  general  repairs  are  made.  The  workshop 
in  which  Machiels  was  employed  is  a  repair  shop.  Had  it  been  housed 
in  a  building  separate  and  apart  from  the  power  house,  there  would 
not,  we  thiuK,  be  any  question  that  those  employed  in  it  are  entitled 
to  24  consecutive  hours  of  rest  in  eveir  calendar  week.  Why  should 
the  circumstance  that  it  is  operated  under  the  same  roof  make  a  differ- 
ence ?    We  can  not  reason  why. 


Workmen's  Compensation  —  AccroENT — Fireman  Contracting 
Pneumonia  from  Wetting — Landers  v.  City  of  Muskegon^  Supreme 
Court  of  Michigan  (June  7, 1917) ,  163  Northwestern  Reporter^  page 
4S. — ^Mary  B.  Landers,  widow  of  William  Landers,  instituted  pro- 
ceedings to  secure  compensation  for  the  death  of  her  husband,  who 
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had  been  employed  as  a  fireman  by  the  city  named.  On  the  morning 
of  December  30,  1915,  he  was  engaged  in  assisting  to  put  out  a  fire 
in  the  hold  of  a  steamer  wintering  in  the  port.  The  boat  stood  out 
of  the  water  40  feet,  and  much  water  from  the  hose  rebounded  upon 
the  firemen,  so  that  Landers  became  very  wet.  Twelve  hours  were 
required  to  extinguish  the  fire.  He  was  taken  ill  the  next  morning, 
quit  work  on  January  2,  and  died  of  pneumonia  January  13.  The 
claimant  was  awarded  the  expense  of  medical  and  hospital  treat- 
ment and  medicines,  and  $7.81  per  week  for  300  weeks.  The  award 
was  reversed  by  the  court  on  the  ground  that  the  occurrence  was  not 
'  an  accident  under  the  law,  Judge  Bird  for  the  court  saying  in  part: 

Landers  was  employed  as  a  fireman.  It  was  a  part  of  his  regular 
duties  to  go  to  fires  and  help  extinguish  them.  In  doing  so,  it  was 
not  an  unusual  thing  for  him  to  get  wet.  Not  only  does  the  proof 
show,  but  we  think  it  is  a  matter  of  common  knowledge,  that  firemen 
are  subjected  to  exposure  and  drenching  while  attempting  to  extin- 
guish fires. 

We  must  therefore  conclude  that  pneumonia  was  brought  on,  not 
by  an  unexpected  event,  but  by  an  event  which  was  an  incident  to 
his  regular  employment. 

At  about  11  o'clock  in  the  forenoon,  there  was  a  sudden  rush  of 
water  from  the  upper  deck,  which  fell  onto  and  drenched  the  fire- 
men as  they  w^ere  working  around  the  boat.  This  is  assigned  as  the 
unexpected  event  which  constituted  the  accident.  The  uncontra- 
dicted proof  is  that  they  were  wet  through  two  or  three  hours 
before  this  took  place.  We  think  this  incident  should  be  classed 
among  the  ordinary  ones  attending  the  duties  of  a  fireman,  and  not 
as  an  accident. 

If  it  can  be  said  in  the  present  case  that  the  diplococcus  germ  wad 
dormant  in  the  system  of  the  deceased,  and  that  it  was  aroused  to 
activity  by  his  exposure  at  the  fire,  the  case  must  fail,  because  the 
thing  which  aroused  the  germ  into  activity  was  caused  by  events 
which  were  incident  to  his  regular  employment,  and  not  by  the 
unusual  and  unexpected  event. 


Workmen's  Compensation — Accident — ^Typhoid  Fever  from 
Drinking  Infected  Water — State  ex  rel.  Faribault  Woolen  Mills 
Co,  et  al.  V.  District  Courts  Rice  County^  et  al.^  Supreme  Court  of 
Minnesota  {Oct.  26^  1917)^  164  Northwestern  Reporter^  page  810. — 
An  employee  of  the  company  named  was  awarded  compensation  by 
tlie  district  court,  the  injury  alleged  being  typhoid  fever  said  to  have 
been  contracted  from  drinking  infected  water  furnished  in  the  fac- 
tory for  the  use  of  the  employees.  It  is  stated  that  if  this  constituted 
an  "  accident "  within  the  definition  contained  in  the  law,  the  evi- 
dence was  probably  suflScient  to  sustain  the  findings  of  the  district 
court.  The  law  provides  that  the  word  "  accident "  shall  "  be  con- 
strued to  mean  an  unexpected  or  unforseen  event,  happening  sud- 
denly and  violently,  with  or  without  human  fault  and  producing  at 
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the  time  injury  to  the  physical  structure  of  the  body."  After  re- 
citing this  definition,  the  opinion,  written  by  Judge  Taylor  and 
reversing  the  award,  says: 

The  evidence  shows  that  typhoid  fever  is  a  germ  disease;  that  it 
is  produced  by  taking  typhoid  bacilli  into  the  alimentary  canal ;  that 
no  deleterious  effects  result  until  the  bacilli  taken  into  this  canal 
have  multiplied  enormously ;  and  that  it  requires  more  than  a  week 
after  the  infection  for  the  disease  to  develop  suflSciently  for  its 
symptoms  to  be  discernible.  The  disease  does  not  result  from  an 
event  which  happens  "suddenly  and  violently,"  nor  from  an  event 
which  produces  "injury  to  the  physical  structure  of  the  body"  at 
the  time  it  happens. 


Workmen's  Compensation — Accident  Arising  out  of  Empixjy- 
MENT — Freezing — State  ex  reL  Nelson  v.  District  Courts  Rainsey 
County^  et  al.^  Supreme  Court  of  Minnesota  {Nov.  2^  ^917),  J64 
Northwestern  Reporter^  page  917, — C.  N.  Nelson  was  a  janitor  em- 
ployed by  the  Northwestern  Telephone  Exchange  Co.  On  February 
22,  1916,  he  shoveled  snow  for  about  1\  hours  during  very  cold 
weather,  and  froze  his  big  toe;  the  ultimate  result  of  this  injury 
was  the  amputation  of  his  leg.  The  district  court  denied  the  com- 
pensation claimed  by  Nelson,  holding  that  the  injury  arose  out  of 
his  employment  but  was  not  an  accident.  He  then  carried  the  matter 
to  the  supreme  court  by  writ  of  certiorari,  where  the  decision  was 
reversed  and  he  was  held  entitled  to  compensation.  It  w^as  first 
pointed  out  that  since  the  trial  the  court,  following  the  great  weight 
of  authority  in  other  States,  had  decided,  in  the  case  of  the  State  ex 
reL  Virginia  &  Rainy  Lake  Co.  v.  District  Court,  164  N.  W.  585,  that 
freezing  was  an  accident.  The  inquiry  was  therefore  narrowed  to 
the  question  whether  the  accident  arose  out  of  the  employment.  The 
majority  of  the  few  cases  found  in  other  States  led  to  the  conclusion 
that  such  was  the  fact,  and  the  previous  decisions  in  the  Rau  case 
relating  to  sunstroke  (see  below),  and  in  one  where  the  injury  was 
caused  by  lightning,  pointed  in  the  same  direction. 


Workmen's  Compensation — ^Accident  Arising  out  of  the  Em- 
ployment— Sunstroke — State  ex  rel.  Rau  v.  District  Courts  Ramsey 
County^  Supreme  Court  of  Minnesota  (Nov.  ^,  1917) ,  16^.  Northwest- 
ern Reporter^  p(ige  916. — George  Kau  died  as  a  result  of  sunstroke 
incurred  while  working  as  a  street  laborer  for  the  city  of  St.  Paul, 
and  the  district  court  named  denied  compensation  to  his  widow, 
Lena  Eau.  This  decision  was  reversed,  the  supreme  court  holding 
her  entitled  to  compensation  on  the  facts  found  which,  with  the 
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court's  conclusions,  are  suflBiciently  presented  in  the  following  quota- 
tions from  the  opinions  delivered  by  Judge  Quinn : 

The  conditions  surrounding  decedent  at  the  time  of  his  injury  ex- 
posed him  to  an  unusual  danger,  different  from  that  to  which  the 
masses  engaged  in  like  employment  were  subjected.  It  had  rained 
the  night  before;  the  sand  was  wet;  the  suns  rays  direct,  thereby 
enhancing  liability  to  sunstroke.  Decedent  was  exposed  to  the  direct 
rays  of  the  sun,  in  addition  to  the  humid  atmosphere  emanating 
from  the  wet  street.  . 

That  the  injury  was  sustained  in  the  course  of  the  employment 
is  not  denied ;  that  it  was  an  "  unexpected  and  unforeseen  event "  is 
not  questioned ;  and  we  have  no  difficulty  in  arriving  at  the  conclu- 
sion that  it  was  an  event  "producing  at  the  time  injury  to  the 
physical  structure  of  the  body  happening  suddenly  and  violently." 
It  is  undisputed  that  the  day  was  extremely  hot.  The  men  had  rested 
for  three-quarters  of  an  hour  in  the  shade  and  had  returned  to  their 
labor.  Decedent  was  at  work  near  the  middle  of  the  street,  when,  all 
at  once,  he  was  seen  to  stagger.  He  had  been  overcome;  had  suffered 
a  sunstroke.  This  was  a  violent  injury  produced  by  an  external 
power,  not  natural. 

Where  the  work  and  the  conditions  of  the  place  where  it  is  carried 
on  expose  the  employee  to  the  happening  of  an  event  causing  the  ac- 
cident, there  is  no  longer  a  risk  to  which  all  are  exposed,  and  the  result 
is  an  accident  arising  out  of  the  employment. 


Workmen's  Compensation — Admiralty — Federal  and  State 
JcKiSDiCTiON — Clyde  Steamship  Co.  v.  Walker^  SuprcTne  Court  of 
the  United  States  {May  21^  1917) ,  37  Supreme  Court  Reporter^  pcLge 
545. — ^William  Alfred  Walker  was  injured  on  July  1,  1914,  while  at 
work  as  a  longshoreman  for  the  company  named.  An  award  to  him 
was  affirmed  by  the  court  of  appeals  (215  N.  Y.  529,  109  N.  E.  604 ; 
see  Bui.  No.  189,  p.  249).  This  was  reversed  on  the  same  principle 
as  governed  in  Southern  Pacific  Co.  v.  Jensen,  decided  on  the  same 
date  (see  next  case  below). 

Workmen's  Compensation — ^Admiralty — Federal  and  State 
Jurisdiction — Southern  Pacific  Co.  v.  Jensen^  Supreme  Court  of  the 
Ignited  St^ites  {May  21  ^  -^^^7),  37  Supreme  Court  Reporter^  page 
o20. — Christen  Jensen  was  killed  on  August  25, 1914,  while  employed 
as  a  longshoreman  in  unloading  the  steamship  El  Oriente^  belonging 
to  the  company  named  and  plying  between  the  ports  of  New  York 
and  Galveston.  His  average  weekly  wages  were  found  by  the  work- 
men's compensation  commission  to  be  $19.60,  and  an  award  was  made 
t«i  his  widow  of  $5.87  weekly,  and  to  each  of  his  two  young  children 
of  $1.96  weekly ;  also  $100  for  funeral  expenses.  The  company  ob- 
jected to  the  award  on  the  ground  that  the  Workmen's  Compensation 
Act  did  not  apply,  first,  because  the  employment  was  in  interstate  com- 
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merce,  and  second,  because  such  application  would  be  in  conflct  with 
the  constitutional  jurisdiction  of  Congress  as  to  matters  of  admiralty. 
The  award  was  aflSrmed  by  the  courts  of  New  York  State,  the 
opinion  of  the  court  of  appeals  being  reported  in  215  N.  Y.  514,  109 
N.  E.  600 ;  see  Bui.  No.  189,  p.  221.  However,  the  Supreme  Court 
held  the  ground  of  contention  relating  to  admiralty  to  be  a  valid 
one,  and  reversed  the  judgment,  by  a  divided  court  standing  5  to  4. 
Mr.  Justice  McEeynolds  delivered  the  majority  opinion,  and  after 
stating  the  findings  of  the  commission  and  reviewing  the  proceedings 
below  he  said  in  part : 

In  New  York  C.  K.  Co.  v.  White,  243  U.  S.  188,  37  Sup.  Ct.  247 
[Bui.  No.  224,  p.  232],  we  held  the  [New  York  compensation]  statute 
valid  in  certain  respects ;  and,  considering  what  was  there  said,  only 
two  of  the  grounds  relied  on  for  reversal  now  demand  special  con- 
sideration. First.  Plaintiff  in  error,  being  an  interstate  common 
carrier  by  railroad,  is  responsible  for  injuries  received  by  employees 
while  engaged  therein  unaer  the  Federal  Employers'  Liability  Act  of 
April  22, 1908,  and  no  State  statute  can  impose  any  other  or  different 
liability.  Second.  As  here  applied,  the  workmen's  compensation 
act  conflicts  with  the  general  maritime  law,  which  constitiftes  an  in- 
tegral part  of  the  Federal  law  under  article  3,  section  2,  of  the  Con- 
stitution, and  to  that  extent  is  invalid. 

The  Southern  Pacific  Co.,  a  Kentucky  corporation,  owns  and  op- 
crates  a  railroad  as  a  common  carrier;  also  the  steamship  El  Oriente^ 
plying  between  New  York  and  Galveston,  Tex.  The  claim  is  that 
therefore  rights  and  liabilities  of  the  parties  here  must  be  deter- 
mined in  accordance  with  the  Federal  Employers'  Liability  Act.  But 
we  think  that  act  is  not  applicable  in  the  circumstances. 

The  fundamental  purpose  of  the  compensation  law,  as  declared 
by  the  court  of  appeals,  is  "  the  creation  of  a  State  fund  to  insure  the 
payment  of  a  prescribed  compensation  based  on  earnings  for  dis- 
ability or  death  from  accidental  injuries  sustained  by  employees  en- 
i2;aged  in  certain  enumerated  hazardous  employments,"  among  them 
being  "  longshore  work,  including  the  loading  or  unloading  of  car- 
goes or  parts  of  cargoes  of  grain,  coal,  ore,  freight,  general  merchan- 
dise, lumber  or  other  products  or  materials,  or  moving  or  handling 
the  same,  on  any  dock,  platform  or  place,  or  in  any  warehouse  or 
other  place  of  storage."  Its  general  provisions  are  specified  in  our 
opinion  in  New  York  C.  R.  Co.  v.  White,  supra,  and  need  not  be  re- 
peated. Under  the  construction  adopted  by  the  State  courts  no 
ship  may  load  or  discharge  her  cargo  at  a  dock  therein  without  incur- 
ring a  penalty,  unless  her  owners  comply  with  the  act,  which,  in 
order  to  secure  payment  of  compensation  for  accidents,  generally 
without  regard  to  fault,  and  based  upon  annual  wages,  provides  (sec. 
50)  that — ^"  an  employer  shall  secure  compensation  to  his  employees 
in  one  of  the  following  ways: "  [Act  quoted  as  to  methods  of  security 
required  and  penalties  for  failure  to  comply.] 

Article  3,  section  2,  of  the  Constitution,  extends  the  judicial  power 
of  the  United  States  "  to  all  cases  of  admiralty  and  maritime  juris- 
diction ; "  and  article  1,  section  8,  confers  upon  the  Conjpfress  power 
"  to  make  all  laws  which  shall  be  necessary  and  proper  tor  carrving 
into  execution  the  foregoing  powers,  and  all  other  powers  vested  by 
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this  Constitution  m  the  Government  of  the  United  States,  or  in  any 
department  or  officer  thereof."  Considering  our  former  opinions, 
it  must  now  be  accepted  as  settled  doctrine  that,  in  consequence  or 
these  provisions,  Congress  has  paramount  power  to  fix  and  determine 
the  maritime  law  which  shall  prevail  throughout  the  country, 
[Cases  cited.]  And  further  that,  m  the  absence  of  some  controlling 
i:tatute,  the  general  maritime  law,  as  accepted  by  the  Federal  courts, 
constitutes  part  of  our  national  law,  applicable  to  matters  within  the 
admiralty  and  maritime  jurisdiction.  (The  Lottawanna  (Rodd  v. 
Heartt),'21  Wall.  558  [other  cases  cited].) 

By  section  9,  judiciary  act  of  1789,  the  district  courts  of  the  United 
States  were  given  "  exclusive  original  cognizance  of  all  civil  causes 
of  admiralty  and  maritime  jurisdiction,  *  *  *  saving  to  suitors, 
in  all  cases,  the  right  of  a  common-law  remedy,  where  the  common 
law  is  competent  to  give  it."  And  this  grant  has  been  continued. 
(Judicial  Code,  sees.  24  and  256.) 

The  work  of  a  stevedore,  in  which  the  deceased  was  engaging,  is 
maritime  in  its  nature;  his  employment  was  a  maritime  contract; 
the  injuries  which  he  received  were  likewise  maritime;  and  the  rights 
and  liabilities  of  the  parties  in  connection  therewith  were  matters 
clearly  within  the  admiralty  jurisdiction.     [Cases  cited.] 

If  New  York  can  subject  foreign  ships  coming  into  her  ports  to 
such  obligations  as  those  imposed  by  her  compensation  statute,  other 
States  may  do  likewise.  The  necessary  consequence  would  be  de- 
struction of  the  very  uniformity  in  respect  to  maritime  matters 
which  the  Constitution  was  designed  to  establish;  and  freedom  ot 
navigation  between  the  States  and  with  foreign  countries  would  be 
seriously  hampered  and  impeded.  The  legislature  exceeded  its 
authority  in  attempting  to  extend  the  statute  under  consideration 
to  conditions  like  those  here  disclosed.  So  applied,  it  conflicts  with 
the  Constitution  and  to  that  extent  is  invalid. 

Exclusive  jurisdiction  of  all  civil  cases  of  admiralty  and  maritime 
jurisdiction  is  vested  in  the  Federal  district  courts,  "  saving  to  suitors 
in  all  cases  the  right  of  a  common-law  remedy  where  the  common  law 
is  competent  to  give  it."  The  remedy  which  the  compensation  stat- 
ute attempts  to  give  is  of  a  character  wholly  unknown  to  the  com- 
mon law,  incapable  of  enforcement  by  the  ordinary  processes  of  any 
court,  and  is  not  saved  to  suitors  from  the  grant  of  exclusive  juris- 
diction. [Cases  cited.]  And  finally,  this  remedy  is  not  consistent 
with  the  policy  of  Congress  to  encourage  investments  in  ships,  mani- 
fested in  the  acts  of  1851  and  1884,  which  declare  a  limitation^  upon 
the  liability  of  their  owners. 

The  judgment  of  the  court  below  must  be  reversed  and  the  cause 
remanded  lor  further  proceedings  not  inconsistent  with  this  opinion. 

Mr.  Justice  Holmes  and  Mr.  Justice  Pitney  delivei-ed  dissenting 
opinions,  the  latter  presenting  considerations  additional  to  those 
given  in  the  former  opinion,  while  Mr.  Justice  Brandeis  and  Mr. 
Justice  Clarke  based  their  dissent  upon  the  grounds  expressed  by 
both  the  othera  From  Mr.  Justice  Holmes'  opinion  the  following 
qnotations  are  taken : 

There  is  no  doubt  that  the  saving  to  suitors  of  the  right  of  a  com- 
mon-law remedy  leaves  open  the  common-law  jurisdiction  of  the 
State  courts,  and  leaves  some  power  of  legislation,  at  least,  to  the 
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States.  For  the  latter  I  need  do  no  more  than  refer  to  State  pilotage 
statutes,  and  to  liens  created  by  State  laws  in  aid  of  maritime  con- 
tracts. Nearer  to  the  point,  it  is  decided  that  a  statutory  remedy 
for  causing  death  may  be  enforced  by  the  State  courts,  although  the 
death  was  due  to  a  collision  upon  the  high  seas.     [Cases  cited.] 

Taldng  it  as  established  that  a  State  has  constitutional  power  to 
pass  laws  giving  rights  and  'imposing  liabilities  for  acts  done  upon 
the  high  seas  when  thei^e  were  no  such  rights  or  liabilities  before, 
what  IS  there  to  hinder  its  doing  so  in  the  case  of  a  maritime  tort  i 
Not  the  existence  of  an  inconsistent  law  emanating  from  a  superior 
source — that  is,  from  the  United  States.  There  is  no  such  law.  The 
maritime  law  is  not  a  corpus  juris;  it  is  a  very  limited  bodv  of  cus- 
toms and  ordinances  of  the  sea.  The  nearest  to  anything  of  the  sort 
in  question  was  the  rule  that  a  seaman  was  entitled  to  recover  the  ex- 
penses necessary  for  his  cure  when  the  master's  negligence  caused  his 
hurt.  The  maritime  law  gave  him  no  more.  (The  Osceola^  189  U.  S. 
158,  23  Sup.  Ct.  483.)  One  may  affirm  with  the  sanction  of  that  case 
that  it  is  an  innovation  to  allow  suits  in  the  admiralty  by  seamen  to 
recover  damages  for  personal  injuries  caused  by  the  negligence  of  the 
master  and  to  apply  the  common-law  principles  of  tort. 

Now  however,  common-law  principles  haA^e  been  applied  to  sustain 
a  libel  by  a  stevedore  in  personam  against  the  master  for  personal  in- 

iuries  suffered,  while  unloading  a  ship.    Atlantic  Transport  Co.  v. 
mbrovek,  234  U.  S.  52,  34  Sup.  Ct.  733,  and  the  Osceola  recognizes 
tliat  in  some  cases  at  least  seamen  may  have  similar  relief. 

Such  cases  as  American  S.  B.  Co.  v.  Chase,  16  Wall.  522 ;  The  Hani' 
Uton,  207  U.  S.  398,  28  Sup.  Ct.  133,  and  Atlantic  Transport  Co.  v. 
Imbrovek,  supra,  show  that  it  is  too  late  to  say  that  the  mere  silence 
of  Congress  excludes  the  statute  or  common  law  of  a  State  from  sup- 
plementing the  wholly  uiadequate  maritime  law  of  the  time  of  the 
Constitution,  in  the  regulation  of  personal  rights,  and  I  venture  to 
say  that  it  never  has  been  supposed  to  do  so,  or  had  any  such  effect. 

Mr.  Justice  Pitney  also  confined  his  dissent  to  the  matter  of  ad- 
miralty, and  short  extracts  only  are  given  from  the  somewhat  lengthj'^ 
opinion : 

It  should  be  stated,  at  the  outset,  that  the  case  involves  no  ques- 
tion of  penalties  imposed  by  the  New  York  act  but  affects  solely  the 
responsibility  of  the  employer  to  make  compensation  to  the  widow,  in 
accordance  with  its  provisions,  which  are  outlined  in  New  York  C.  R. 
Co.  V,  White. 

The  argument  is  that,  even  in  the  absence  of  any  act  of  Congress 
prescribing  the  responsibility  of  a  shipowner  to  his  stevedore,  the 
general  maritime  law,  as  accepted  by  the  Federal  courts  when  acting 
in  the  exercise  of  their  admiralty  jurisdiction,  must  be  adopted  as  the 
rule  of  decision  by  State  courts  of  common  law  when  passing  upon 
any  case  that  might  have  been  brought  in  the  admiralty ;  and  that,  j  ust 
as  the  absence  of  an  act  of  Congress  regulating  interstate  commerce  in 
some  cases  is  equivalent  to  a  declaration  by  Congress  that  commerce 
in  that  respect  shall  be  free,  so  nonaction  by  Congress  amounts  to  an 
imperative  limitation  upon  the  power  of  the  States  to  interpose 
where  maritime  matters  are  involved. 
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This  view  is  so  entirely  unsupported  by  precedent,  and  will  have 
such  novel  and  far-reaching  consequences,  that  it  ought  not  to  be 
accepted  without  the  most  thorough  consideration. 

The  grant  of  judicial  power  in  cases  of  admiralty  and  maritime 
jurisdiction  never  has  been  construed  as  excluding  the  jurisdiction  of 
the  courts  of  common  law  over  civil  causes  that  before  the  Constitu- 
tion were  subject  to  the  concurrent  jurisdiction  of  the  courts  of  ad- 
miralty and  the  common-law  courts. 

Nor  is  the  reservation  of  a  common-law  remedy  limited  to  such 
causes  of  action  as  were  known  to  the  common  law  at  the  time  of  the 
passage  of  the  judiciary  act.    It  includes  statutory  changes.* 


Workmen's  Compensation — ^Beneficiaries — ^Wife  Living  Apart 
FROM  Husband — Legal  Obligation  to  Support — Lump  Sum — //.  G» 
Goditz  Co.  V.  Industrial  Board^  Supreme  Court  of  Illinois  {Apr.  19 ^ 
1017),  115  Northeastern  Reporter,  P^g^  ^^5. — ^Henry  Hunley  was 
killed  by  an  accident  in  the  course  of  his  employment  with  the  com- 
pany named.  The  industrial  board  found  that  he  left  surviving  him 
his  lawful  wife,  Florence  Hunley,  and  made  an  award  of  $5.20  a  week 
for  416  weeks,  which  was  afterward  commuted  to  the  lump  sum  of 
§1.J)25.91.  The  employing  company  took  the  matter  to  the  circuit 
court,  which  affirmed  the  award,  but  certified  the  case  to  the  supremo 
court  as  one  proper  to  be  reviewed  by  it.  It  appeared  that  Hunley 
had  married  Florence  Taylor  in  1885,  and  a  son  and  daughter  were 
born;  that  the  mother  and  son  were  living  in  Calgary,  Canada,  at 
the  time  of  Hunley's  death ;  that  for  a  time  between  1893  and  1896  he 
had  lived  with  another  woman.  The  company  contended  that 
Florence  Hunley  was  not  dependent  upon  Hunley  and  could  not  re- 
cover compensation.  Paragraph  (a)  of  section  7  provides  that  com- 
pensation shall  be  payable  for  death  in  a  certain  amount  "  if  the  em- 
plojee  leaves  any  widow,  child,  or  children  whom  he  was  under  legal 
obligation  to  support  at  the  time  of  his  injury."  It  was  held  that 
under  the  circumstances  the  wife  was  included  as  a  beneficiary,  the 
fact  that  the  son  contributed  to  her  support,  and  that  she  was  the 
owner  of  a  home,  not  being  material.  Judge  Carter  for  the  court  said 
in  part: 

There  can  be  no  question,  from  the  evidence,  but  that  (he  husband 
was  under  legal  obligation  to  support  his  wife. 

The  evidence  on  the  hearing  before  the  industrial  board  shows, 
without  contradiction,  that  the  applicant,  Florence  Hunley,  was 
legally  married  to  the  di^ceased  and  had  never  been  divorced.  Hun- 
ley's unfaithfulness  to  his  wife  would  undoubtedly  justify  the  wife 
in  living  separate  and  apart  from  him  theraf ter,  unless  she  condoned 

^  As  a  consequence  of  tbe  decision  in  this  case,  the  sections  of  the  Judicial  code  roferrr 
to  br  Mr.  Justice  McReynolds  were  amended  by  Congi'ess  (Oct.  6,  1917),  so  as  to  save  to 
claimaDtfl  *'  the  rights  and  remedies  under  the  compensation  law  of  any  State  *'  in  cns<*s 
of  admiralty  and  maritime  Jurisdiction,  thus  adopting  by  legislative  action  the  position 
taken  by  the  courts  of  New  xorlc  and  the  minority  of  the  Supreme  Court. 
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the  offense.    There  was  no  evidence  or  attempt  by  counsel  to  prove 
that  she  did  condone  his  unfaithfulness. 

The  duty  to  support  his  wife  is  imposed  by  law  on  the  Imsband. 
This  duty  does  not  depend  on  the  inadequacy  of  the  wife's  iBeans,  but 
on  the  marriage  relation.  13  R.  C.  L.  1188.  Some  of  the  Btfftate6.«£ 
to  workmen's  compensation  in  other  jurisdictions  provide  that  the 
wife  must  be  living  with  the  husband  at  the  time  of  the  injury,  but 
our  act  does  not  so  provide. 

The  award  of  a  lump  sum,  however,  was  overthrown,  since  the 
record  did  not  disclose  evidence  that  it  was  for  the  best  interests  of 
the  parties,  but  contained  simply  a  statement 'by  the  attorneys  for 
Mrs.  Hunley. 


Workmen's  Compensation — Benefits — Loss  of  Eye  Already 
Defective — Purchase  v.  Grand  Rapids  Refrigerator  Co.^  Supreme 
Court  of  Michigan  (Dec.  21^  1916),  160  Northwestern  Reporter^ 
page  39L — Clarence  C.  Purchase  became  a  claimant  for  compensa- 
tion, and  an  award  was  made  against  his  employer,  the  company 
named.  On  March  17,  1915,  Purchase,  then  29  years  of  age,  got 
hot  sand  in  his  right  eye,  and  after  treatment  it  was  deemed  neces- 
sary, on  April  1,  to  remove  the  eye.  During  his  childhood  the 
eye  had  been  severely  injured,  with  the  result  that  thereafter 
it  was  only  capable  of  distinguishing  light  and  perceiving  the 
fact  that  an  object  was  approaching  it.  He  was  able  to  return-  to 
work  and  earn  undiminished  wages  after  a  few  weeks,  and  the 
company  contended  that  an  award  of  the  schedule  rate  for  the  loss 
of  an  eye,  i.  e.,  50  per  cent  of  wages  for  100  weeks,  was  not  war- 
ranted by  the  circumstances.  In  an  opinion  delivered  by  Judge 
Ostrander  the  court  held  that  the  law  did  not  warrant  the  making 
of  any  distinction  because  of  the  previous  impairment  of  the  eye 
where  some  degree  of  usefulness  had  existed.  The  concluding  por- 
tion of  the  opinion  is  as  follows : 

The  legislature  has  not  attempted  a  definition,  or  made  a  declara- 
tion, applicable  to  the  case  at  bar,  except  in  terms  of  the  loss  of  an 
eye.  It  has  not  specified  a  normal  eye,  although  it  may  be  concluded 
that  the  law  refers  to  an  eye  which  performs  in  some  degree  the 
functions  of  a  normal  eye.  A  mere  sightless  organ  might  perhaps 
l)e  considered  no  eye  at  all.  Claimant  has  lost  an  eye,  although  an 
infirm  one.  It  was  not  wholly  useless  as  an  ejre.  On  the  contrary, 
the  testimony  is  that  he  coula  with  it  distinguish  light  and  see  ap- 
proaching objects.  As  a  result  of  the  injury,  there  was  disability, 
and  the  disability  is  *'  deemed  to  continue  for  the  period  specified, 
and  the  compensation  so  paid  for  such  injury  shall  be  as  speci- 
fied.   ♦    ♦    ♦» 

The  conclusion  of  the  board  will  not  be  disturbed. 
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Workmen's    Compensation  —  Benefits  —  Partial    Disability — 
Employee  Earning  More  Than  Before  Injury — Dennis  v.  Caf^ 
feriy  et  d.^  Supreme  Cowrt  of  Kansas  {Mar.  16,  1917) ,  163  Pacific 
Reporter,  page  461. — ^Thomas  E.  Dennis  was  injured  while  employed 
by  W.  H.  Cafferty  and  another,  doing  business  as  the  Kansas  City 
Sand  Co.    His  work  was  to  load  cars  with  sand,  moving  them  with 
a  pinch  bar,  and  on  November  28,  1914,  while  tightening  a  brake  on 
top  of  a  car,  he  received  an  injury  to  his  hand.    He  wore  splints  on 
it  for  eight  weeks,  and  afterwards  a  leather  strap.    The  court  found 
that  his  average  earnings  at  the  time  of  the  injury  were  $13.50  per 
week,  and  that  his  probable  weekly  earnings  would  be  $12  a  week; 
also  that  his  total  disability  lasted  for  42  weeks  and  partial  disability 
for  80  weeks.     He  was  allowed  $6.75  per  week,  or  one-half  his 
earnings,  for  42  weeks,  and  $3  per  week,  the  minimum  compensa- 
tion, for  .80  weeks.     It  was  contended  that  the  finding  that  his 
probable  earnings  would  be  $12  a  week  was  contrary  to  the  evidence. 
He  went  to  work  at  first  on  a  "  boy's  job  "  for  $10.50  per  week  for 
three  months.     Then   he   operated   a   power   punch,  work   which 
favored  the  injured  hand,  for  some  time  up  to  March  11,  1916, 
when  he  was  given  another  job  for  the  same  company  at  $16.50, 
which  he  held  until  about  the  end  of  the  month,  the  work  still  not 
being  of  a  heavy  nature.    He  resigned  to  accept  a  position  as  an 
overseer,  on  the  duties  of  which  he  entered  x\pril  3,  1916,  at  $36  a 
week,  and  was  holding  this  position  at  the  time  of  the  trial,  May  23. 
He  testified  that  this  position  was  temporary,  but  that  he  expected  to 
be  transferred  to  another  place  at  the  same  wages.    There  was  evi- 
dence to  the  effect  that  the  hand  was  not  strong,  and  that  he  would 
not  be  able  to  do  such  work  as  he  was  doing  when  injured.    The  court 
said  that  it  was  impossible  to  justify  the  finding  as  to  the  amount  of 
probable  earnings,  but  took  the  view  that  the  language  of  the  statute 
provides  a  minimum  for  partial  disability,  and  not  for  partial  wage 
loss.    The  line  of  reasoning  followed  is  ai)parent  from  the  follow- 
ing quotation  from  the  opinion  delivered  by  Judge  West: 

In  framing  the  present  act  the  legislature  was  providing  for  pay- 
ment on  account  of  death  or  injury  occurring  in  certain  hazardous 
employments,  with  the  general  view  of  compensation  at  the  ultimate 
txriense  of  the  public  patronizing  the  industry  in  which  the  disaster 
ot'curred.  Certain  boundary  lines  must  needs  be  fixed  to  make  the 
act  practicable.  Instead  of  50  per  cent  any  other  per  cent  could  have 
K»en  designated  in  case  of  total  incapacity.  A  minimum  of  $3  a 
week  was  prescribed,  not  because  it  would  in  each  case  be  in  accord 
witb  precise  justice,  but  because  as  a  general  thin<y  this  was  deemed 
^  fair  lower  rung  for  the  ladder  of  allowances.  While  aiming  at  a 
thing  named  compensation,  no  way  was  found  to  avoid  in  every  in- 
stance certain  inequities,  or  to  provide  in  advance  that  judgments  of 
courts  might  never  turn  out  to  be,  in  the  light  of  subsequent  develop- 
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ments,  slightly  excessive  or  slightly  lacking  in  sufficiency.  Although 
the  method  of  settlement  and  adjustment  should  have  been,  and  was 
doubtless  intended  usually  to  be,  without  resort  to  the  courts,  it  seems 
to  have  been  considered  that  in  any  case  of  partial  incapacity  the 
traffic,  otherwise  the  public,  could  and  should  bear  at  least  $3  a  week. 
While  partially  disabled,  should  a  workman  by  some  happy  revolu- 
tion of  the  wheel  of  fortune,  by  entering  a  profession,  or  oy  obtain- 
ing a  light,  but  lucrative  position,  be  placed  beyond  the  need  of  the 
$3  allowance,  no  means  has  been  provided  for  its  detachment  from 
the  aggregate  of  his  income.  But  this  occasional  plethora  must  be 
of  comparatively  short  duration,  and  no  serious  results  can  foUow^. 


Workmen's  Compensation — Benefits — ^Permanent  Impairment 
OP  Use  of  Foot — Underhill  v.  Central  Hospital  for  the  Insane^  Ap- 
pellate Court  of  iTidiana,  Division  No,  2  {Dec,  ^,  1917)^  117  North- 
eastern  Reporter^  po,ge  870, — Eugene  Kellum  received  an  injury  on 
May  16,  1916,  while  in  the  employ  of  the  Central  Hospital,  and 
claimed  compensation.  His  pay  had  been  $30  per  month,  plus  room, 
board,  and  laundry  estimated  to  be  of  the  value  of  $2.60  per  week. 
The  industrial  board  found  that  he  had  received  a  permanent  im- 
pairment of  the  use  of  his  left  foot  amounting  to  75  per  cent,  and 
awarded  him  $5.50  per  week  (55  per  cent  of  earnings)  for  93^ 
weeks  (75  per  cent  of  the  schedule  period  for  severance  of  foot  at 
the  ankle).  As  the  hospital  had  furnished  board,  room,  and  laundry 
covering  the  larger  part  of  this  amount,  the  balance  was  directed  to 
be  paid  in  a  lump  sum.  The  employee  claimed  benefits  under  section 
29,  relating  to  total  disability,  and  having  a  maximum  limit  of  '5O0 
weeks.  Tlie  court  held,  however,  that  compensation  should  properly 
be  awarded  under  the  general  provisions  of  section  31,  which  gives 
the  board  discretionary  power  to  make  awards  for  permanent  partial 
disability  for  a  period  not  exceeding  200  weeks;  but,  as  the  same 
section  provides  among  its  specific  rates  125  weeks  for  the  severance 
of  a  foot,  and  it  is  said  in  the  opinion  that  "  The  facts  of  this  case  do 
not  disclose  a  severance  of  appellant's  foot  or  any  part  thereof,"  a 
limitation  of  the  possible  award  in  this  instance  to  125  weeks  would 
seem  to  be  implied.  There  was  held  to  be  nothing  to  show  that  the 
award  of  benefits  for  93J  weeks  was  not  a  reasonable  one,  and  it  was 
affirmed. 


Workmen 's  Compensation — Casual  Employment — ^Plastekix g 
Single  Room,  During  Three  or  Four  Days — Aurora  Brewing  Co^ 
V.  Industrial  Board  of  Illinois  et  al.^  Supreme  Court  of  Illinois  {Feh. 
21^  1917) ,  115  Northeastern  Reporter^  page  207. — Gottlieb  Mack  was 
killed  June  10, 1914,  while  in  the  employ  of  the  company  named,  ancj 
while  engaged  in  plastering  a  room  in  a  building  being  erected  as  an 
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addition  to  the  company's  bottle  shop.  His  widow  made  claim  for 
compensation,  and  it  was  granted  by  the  industrial  board.  At  the 
time  of  his  fatal  injury  by  the  slipping  of  a  ladder  he  had  been  at 
work  on  ihe  job  about  three  days,  and  had  practically  completed  it. 
He  was  paid  a  wage  of  $4  per  day,  and  worked  alone,  except  for  a 
helper.  He  had  done  work  for  the  company  in  previous  years,  once 
for  a  month,  and  at  other  times  for  shorter  periods.  The  court  re- 
versed the  award,  holding  that  such  employment  was  casual  and 
that  the  claimant  was  therefore  not  entitled  to  compensation.  The 
following  extracts  are  taken  from  the  opinion  delivered  by  Judge 
Carter: 

It  would  seem  that  the  legislature  intended  the  word  "  casual "  to 
be  used  as  meaning  "occasional,"  "irregular,"  or  "incidental,"  in 
contradistinction  from  stated  or  regular.  Each  case,  however,  must 
be  decided  quite  largely  upon  its  special  facts. 

In  our  juagment  the  legislature  never  intended  an  employee  who 
was  engaged  for  one  job,  lasting  only  three  or  four  days,  to  be 
within  the  terms  of  the  act,  even  though  the  same  employee  had  been 
employed  at  irregular  intervals  during  several  previous  years  to  per- 
form similar  jobs. 

Workmen's  Compensation — Casual  Employment — ^tJsuAL  Cotjbsb 
OP  Business — Farm  Labor — ^Carpenter  Building  House  on 
Raxch. — Miller  cfe  Lux  {Inc.)  v.  Industrial  Accident  Commission, 
District  (Jourt  of  Appeals  of  Calif omia^  First  District  {Dec.  5, 1916)  j 
102  Pacific  Reporter^  pag^  651. — Sidney  Eligh  was  injured  while  in  the 
employ  of  the  qompany  named,  and  was  awarded  compensation  by  the 
industrial  accident  commission.  The  matter  was  taken  to  the  court 
by  a  petition  for  a  writ  of  review.  At  the  time  of  the  injury  Eligh 
had  been  at  work  for  57  days  as  foreman  of  carpenters  building  a 
cottage  on  a  ranch  owned  by  the  company  and  containing  100,000 
acres.  The  company's  charter  allowed  it  to  hold  all  kinds  of  prop- 
erty', to  erect  buildings,  etc.,  and  it  was  in  fact  engaged  in  carrying  on 
ranches,  as  well  as  other  kinds  of  business,  and  constantly  employed 
carpenters  in  constructing  and  repairing  buildings  on  its  property. 
The  court  held  that  the  occupation  was  neither  casual  nor  out  of  the 
ordinary  course  of  the  employer's  business.  It  also  denied  the  de- 
fense set  up  by  the  company  that  it  was,  as  to  this  work,  a  farmer, 
and  included  in  the  exemption  of  farm  labor  from  the  provisions  of 
the  act.  The  writ  of  review  was  dismissed,  and  the  award  allowed 
to  stand. 


Workmen's  Compensation — Constitutionality  of  Statute- 
Due  Process  of  Law — Trial  bt  Jurt — Police  Power — Anderson  v. 
Hawaiian  Dredging  Co,  {Ltd.),  Supreme  Court  of  Hawaii  {Dec.  11, 


212  DECISIONS  OF  COUBTS  AFFECTING  LABOR. 

1917) ,  i?4  Hawaii  Supreme  Court  Reports^  page  97, — One  Anderson 
having  claimed  compensation  from  the  company  named,  a  circuit 
court  of  the  Territory  gave  judgment  for  the  company  on  demurrer, 
on  the  ground  that  the  compensation  statute  was  unconstitutional. 
The  supreme  court,  however,  upheld  the  law,  and  reversed  the  judg- 
ment. As  to  the  matter  of  notice  it  was  said,  in  the  opinion  delivered 
by  Judge  Robertson,  that  the  lower  court  "  fell  into  error  in  tliink- 
ing  that '  there  must  be  a  positive  provision  for  the  giving  of  notice 
*  *  *  in  order  to  constitute  due  process  of  law.' "  The  constitu- 
tional provision  that  trial  by  jury  in  actions  at  common  law  should 
be  preserved  was  not  applicable  to  proceedings  other  than  at  com- 
mon law,  and  in  the  case  of  compensation  proceedings,  where  the 
benefits  are  fixed,  there  is  no  necessity  for  a  jury  to  assess  dam- 
ages. The  case  of  New  York  Central  K.  R.  Co.  v.  White  and  the 
other  decisions  of  the  United  States  Supreme  Court  sustaining  com- 
pensation laws  are  discussed,  likewise  some  of  the  State  decisions; 
and  with  regard  to  the  Ives  decision  in  New  York  it  is  said  that, 
though  decided  as  recently  as  1911,  it  "  has  already  become  obsolete," 
The  counsel  for  the  defendant  contended  that  where  compulsory 
laws  had  been  upheld  it  was  because,  as  in  New  York,  industries  were 
classified  and  the  law  made  applicable  only  to  the  more  hazardous, 
or  because,'  as  in  California,  all  employers  contributed  to  a  State 
fund  from  which  benefits  were  paid.    The  opinion  said  as  to  this : 

The  acts  in  which  classifications  have  been  made  have  not  been 
sustained  because  of  them,  but  in  spite  of  them.  Nor  does  the  legis- 
lative power  depend  on  the  inclusion  of  a  provision  for  a  govern- 
mental compensation  fund  to  which  all  employers  shall  contribute. 
In  our  view  the  theory  of  the  statute  of  this  Territory  that  each  em- 
ployer should  provide  for  the  compensation  of  the  employees  injured 
in  his  own  employ  is  every  whit  as  reasonable  as  that  of  the  Cali- 
fornia act.  Its  natural  tendency  would  bo  to  cause  greater  care  and 
better  management  on  the  part  of  employers  of  labor. 


Workmen's  Compensation — Constitutionalitt  of  Statut] 
Election  of  Employee  to  Sue  or  Recover  Compensation  From 
Employer  Not  Complying  With  Law — Arising  Out  of  and  In 
Course  of  Employment — Fassig  v.  State^  Supreme  Court  of  Ohio 
{Jan.  23^  1917)^  116  Northeastern  Reporter^  page  10^. — Frank  Pond 
was  injured  while  in  the  employ  of  Percy  Fassig,  in  an  establishment 
having  five  or  more  employees.  The  employer  had  not  contributed  to 
tlie  State  insurance  fund,  nor  received  permission  to  become  a  self- 
insurer.  The  employee  made  application  to  the  industrial  commis- 
sion, under  the  provisions  of  section  27,  to  fix  the  amount  of  com- 
pensation, and  it  did  so.  It  then  gave  the  employer  notice  to  pay 
the  amount  within  10  days,  and  when  such  payment  was  not  made. 
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the  State,  through  the  attorney  general,  brought  suit  to  recover  the 
amount  plus  the  statutory  penalty  of  50  per  cent.  The  employer  con- 
tested the  validity  of  section  27,  which  applies  to  employers  not 
complying  with  the  provisions  of  the  law,  and  gives  to  the  employee 
the  right  to  proceed  for  compensation,  as  was  done  in  this  instance, 
as  an  alternative  to  bringing  a  liability  suit  with  the  common-law 
defenses  barred.  The  court  of  common  pleas  rendered  judgment  for 
the  defendant,  holding  this  section  of  the  law  unconstitutional,  but 
the  court  of  appeals  reversed  this,  giving  judgment  for  the  State 
for  the  benefit  of  the  employee;  the  supreme  court  also  held  the 
law  valid  and  affirmed  the  latter  judgment.  Judge  Johnson  de- 
Hvered  the  opinion,  first  quoting  the  constitutional  amendment  per- 
mitting the  enactment  of  a  compulsory  compensation  law,  referring 
to  the  decision  upholding  the  former  elective  law  of  the  State  and 
to  the  progressive  sentiment  leading  to  the  passage  of  the  compulsory 
law.  Section  27  is  quoted  in  full,  its  relations  with  preceding  sec- 
tions discussed,  the  option  given  to  the  employee  to  sue  or  to  apply 
for  a  determination  of  the  amount  of  compensation  pointed  out,  and 
the  procedure  outlined.    Judge  Johnson  then  said : 

The  grant  of  power  to  the  general  assembly  to  pass  a  compulsory 
law  carries  with  it,  as  incident  thereto,  the  power  to  include  all  such 
reasonable  provisions  as  are  necessary  to  make  the  law  effective.  The 
procedure  laid  down  is  in  full  keeping  with  the  provisions  of  section 
35  of  article  ^  of  the  constitution,  and  is  one  to  compel  the  employer 
to  perform  his  part  in  the  general  scheme  of  industrial  protection. 

It  is  claimed  first  that  the  right  of  trial  by  jurv  is  violated. 

It  is  at  once  manifest  that  the  pro^dsions  or  the  section  whose 
validity  is  attacked  are  important  and  essential  steps  in  the  adminis- 
tration of  the  law  itself  and  are  vital  to  the  accomplishment  of  its 
beneficent  purpose.  The  suit  for  the  liquidated  or  stipulated  amount 
is  not  a  suit  as  at  common  law  by  the  employee  for  the  damages  sus- 
tained. The  employee  has  waived  the  right  to  bring  such  a  suit  by 
claiming  compensation.  A  suit  for  damages  is  one  for  the  recovery 
of  an  unliquidated  sum  in  an  action  at  law.  The  suit  by  the  State  for 
the  amount  of  the  compensation  under  section  27  is  not  one  for  negli- 
gence of  any  kind.  It  has  no  regard  for  such  a  thing.  It  is  simply 
based  on  the  fact  of  injury  in  the  course  of  employment.  The  re- 
covery in  the  damage  suit  is  presumed  to  wholly  compensate  the  in- 
jnred'person,  but  when  he  elects  to  accept  compensation  it  is  fixed  in 
:iccordance  with  the  schedule.  The  action  to  recover  it  is  a  statutory 
:irtion,  and  under  the  amendment  the  statute  properly  fixes  the  meas- 
'ire  of  recovery.  The  action  against  the  employer  to  recover  the 
amount  so  ascertained  and  fixed  must  be  brought  in  a  court  of  gen- 
'•lal  jurisdiction,  and  the  defendant  employer  is  entitled  to  a  trial 
by  jury.  He  is  entitled  to  make  the  defense  that  he  is  not  an  em- 
ployer of  five  or  more  employees,  etc.;  that  the  injury  to  the  bene- 
ficiary was  not  received  in  the  course  of  employment,  or  that  it  was 
^villfiilly  self-inflicted ;  or  he  might  show  that  he  had  paid  his  pre- 
mium into  the  insurance  fund.    The  defense  that  he  would  not  be 
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entitled  to  make  in  the  case  simply  goes  to  the  amount  of  compensa- 
tion, for  that  is  fixed  pursuant  to  the  statute.  If  the  issues  stated  are 
found  against  him,  and  he  pays  the  amount  fixed  by  the  board,  he 
has  only  paid  what  other  employers  pay  who  comply  with  the  provi- 
sions 01  the  law,  together  with  the  penalty  which  the  law  imposes  on 
him  for  not  obeying  it.  Inasmuch  as  the  amount  recovered  is  not  de- 
termined by  proof  of  the  actual  damages  sustained,  but  is  such  an 
amount  as  is  fixed  by  the  statute  when  the  administrative  board  has 
ascertained  the  facts  to  which  the  statute  would  apply,  there  is  noth- 
ing for  the  jury  to  pass  upon  on  that  question.  It  is  a  sum  that  is 
liquidated  or  stipulated  by  the  statute. 

There  is  no  denial  of  trial  by  jury  as  to  any  issue  which  the  employer 
is  entitled  to  raise. 

It  is  also  claimed  that  the  section  under  examination  infringes  on 
the  judicial  power  of  the  State  in  that  it  confers  upon  an  administra- 
tive board  judicial  functions. 

From  what  has  been  already  shown  it  will  be  seen  that  the  proceed- 
ings before  the  commission,  and  its  order,  are  merely  administrative, 
and  simply  lay  the  foundation  for  a  suit  in  a  court  of  competent 
jurisdiction  in  which  the  employer  has  due  process  and  all  rights 
reserved. 

At  this  point  authorities  are  cited  bearing  upon  the  point  under  dis- 
cussion.   The  opinion  goes  on  as  follows : 

Much  that  has  been  already  said  applies  with  equal  force  to  the 
remaining  claims  of  plaintiff  in  error  that  the  section  in  question 
denies  to  the  employer  in  question  the  due  process  of  law  and  the 
equal  protection  of  the  law,  in  violation  of  the  provisions  of  the 
State  and  Federal  Constitutions  referred  to. 

An  additional  objection  is  made  against  the  validity  Of  section  27. 
It  is  said  that  the  provision  with  reference  to  an  injury  "  in  the  course 
of  employment "  permits  an  award  to  one  whose  injury  did  not  ariso 
out  of  the  employment.  We  do  not  think  this  contention  is  well  taken. 
The  language  is  found  in  the  constitutional  amendment  as  well  «*is 
in  the  statute.  It  was  plainly  the  intention  of  the  framers  of  the 
amendment,  and  of  the  statute,  to  provide  for  compensation  only  to 
one  whose  injury  was  the  result  of  or  connected  with  the  employment, 
and  would  not  cover  any  case  which  had  its  cause  outside  of  and  dis- 
connected with  the  employment,  although  the  employee  may  at  the 
time  Tiave  been  actually  engaged  in  doing  the  work  of  his  employer  in 
the  usual  way. 

Counsel  for  some  employees  of  employers  who  have  elected  to  make 
compensation  under  the  statute  have  filed  a  brief  in  this  case  in  which 
they  assert  that  section  22  of  the  act  under  consideration,  which  au- 
thorizes employers  under  the  conditions  named  therein  to  directly 
compensate  their  injured  employees,  is  invalid  because  there  is  no 
provision  in  the  act  itself  by  which  an  employee  of  such  an  employer, 
who  makes  application  to  the  board  for  compensation  and  is  refused, 
may  have  any  relief  whatever. 

The  validity  of  section  22  has  been  considered  in  another  case  not 
yet  reported  [see  Turner  case,  p.  284],  and  the  court  is  unanimously 
of  opinion  that  it  is  a  valid  provision. 
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Workmen's  Compensation — Gonstitutionality  op  Statute — In- 
JXTET  Abisinq  Out  of  and  in  Coubse  of  Employment — Agree- 
ment to  Assu3ce  Kisks — Chicago  Rya.  Co.  v.  Industrial  Board  of 
Illinois  et  aZ.,  Supreme  Court  of  Illinois  {Dec.  21^  1916)^  IH  North-' 
eastern  Reporter^  page  634. — James  Balla  was  killed  on  October  17, 
1913,  while  employed  by  the  company  named  as  a  motorman.  He  was 
in  front  of  his  car,  attempting  to  adjust  the  trolley  so  as  to  move  into 
the  bam,  when  the  car  suddenly  started  and  crushed  him  between  it 
and  the  car  ahead.  The  industrial  board  affirmed  an  award  of  an 
arbitration  committee  in  favor  of  his  estate  and  against  the  company, 
and  it  was  again  affirmed  by  the  circuit  court  of  Cook  County,  which, 
however,  certified  that  the  cause  was  one  proper  to  be  reviewed  by 
the  supreme  court  The  latter  in  the  present  decision  again  affirmed 
the  award  in  an  opinion  delivered  by  Judge  Farmer.  On  the  ques- 
tions of  constitutionality,  injury  arising  out  of  and  in  the  course  of 
employment,  and  agreement  to  assume  risks,  the  language  of  the 
opinion  is  as  follows : 

It  is  first  contended  that  the  act  of  1918  is  unconstitutional,  because 
it  interferes  with  the  freedom  of  contract,  and  because  it  is  special 
and  class  legislation,  granting  special  and  exclusive  privileges  and 
immunities  to  certain  individuals,  which  are  denied  to  others.  The 
plantiff  in  error  insists  the  act  of  1913  is  different  from  the  act  of 
1911  (Laws  1911,  p.  314),  which  was  held  constitutional  in  Deibeikis 
v.  Link-Belt  Co.^  261  111.  454,  104  N.  E.  211  [Bui.  No.  169,  p.  216], 
and  not  in  violation  of  the  provisions  of  the  Constitution  it  is  claimed 
the  act  of  1913  violates.  The  differences  between  the  two  acts  relied 
on  are  that  the  1911  act  applied  only  to  employers  engaged  in  espe- 
cially hazardous  or  dangerous  employments  or  occupations,  while 
the  1913  act  provides  "that  any  employer  in  this  State  may  elect 
to  provide  and  pay  compensation"  under  the  act.  Under  the  1911 
act  every  employer  within  the  provisions  of  that  act  was  presumed 
to  have  elected  to  provide  and  pay  compensation  according  to  the 
act,  unless  and  until  he  filed  a  notice  in  writing  to  the  contrary  with 
the  State  bureau  of  labor  statistics.  Under  the  1913  act  the  employer 
^Tig^Lged  in  an  extrahazardous  occupation  is  likewise  conclusively 
presumed  to  be  under  the  act  unless  he  filed  a  written  election  to  the 
contrary,  but  employers  in  other  than  extrahazardous  occupations 
are  not  under  the  provisions  of  the  act  unless  they  file  an  election 
to  provide  and  pay  compensation  under  the  act.  Plaintiff  in  error 
is  engaged  in  an  occupation  which  is  brought  under  the  provisions  of 
the  1913  act,  unless  notice  of  an  election  to  the  contrary  is  filed  in 
writing.  In  the  Deibeikis  case  it  was  held  such  a  provision  in  the 
act  of  1911  did  not  violate  the  constitutional  right  of  freedom  to 
contract-  There  is  no  material  distinction  between  the  two  acts  with 
rejjard  to  employers  engaged  in  hazardous  occupations.  We  have 
held  the  former  act  was  not  subject  to  the  objection  here  made,  and 
it  must  follow,  for  the  reasons  given  in  the  Deibeikis  case,  that  the 
1013  act  is  not  subject  to  such  objections.  There  is  no  merit  in  the 
contention  of  plaintiff  in  error  that  the  act  is  invalid,  because  it  is 
special  and  dass  legislation,  and  grants  special  and  exclusive  privi- 
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leges  and  immunities  to  some  individuals,  which  are  denied  others, 
or  that  it  is  invalid  because  it  deprives  plaintiff  in  error  of  the  right 
of  trial  by  jurv.  The  Deibeikis  case  substantially  answers  every 
constitutional  oDJection  raised  in  this  case  by  plaintiff  in  error. 

The  facts  appear  to  show  that  if  deceased  had  observed  the  rules 
of  plaintiff  in  error,  with  which  he  was  familiar,  the  accident  might 
not  have  occurred.  If  the  deceased  had  obeyed  the  rules  of  the  plain- 
tiff in  error  company,  he  would  have  left  his  car  in  such  condition 
Ml  at  it  would  not  have  started  when  he  adjusted  the  trolley,  and  plain- 
tiff in  error  contends  that  the  injury  which  cau^d  his  death  was  not 
an  accidental  one  sustained  by  deceased,  arising  out  of  and  in  the 
course  of  his  employment.  What  he  was  doing  arose  out  of  and  was 
being  done  by  him  in  the  course  of  his  employment.  The  fact  that 
he  acted  negligently  in  doing  it  did  not  take  him  out  of  the  employ- 
ment of  plaintiff  in  error,  nor  the  act  which  resulted  in  the  injury 
out  of  the  course  of  his  employment. 

The  deceased  was  employed  August  25,  1913.  In  his  application 
for  employment  he  agreed  to  assume  all  risks  of  accidents  resulting 
from  his  own  negligence,  and  agreed^  if  he  entered  the  employment 
of  plaintiff  in  error,  to  assume  all  risks  of  accidents  happenmg  as 
the  result  of  his  own  negligence  while  in  such  employment,  and  to 
acquit  plaintiff  in  error  of  all  liability  for  any  personal  injury  suf- 
fered by  him  while  in  such  employ.  Plaintiff  in  error  contends  that 
this  amounted  to  a  contract  between  it  and  deceased  that  they  were 
not  to  be  subject  to  the  Workmen's  Compensation  Act,  and  that  no 
recovery  can  be  had  under  that  act.  The  Workmen's  Compensation 
Act  is  the  declared  public  policy  of  the  State  upon  the  subject  em- 
braced in  the  statute,  and  provides  a  method  by  wnich  employers  may 
exempt  themselves  from  providing  and  paying  compensation  under 
the  act  to  employees  for  accidental  injuries  sustained  and  arising  out 
of  and  in  the  course  of  the  employment.  It  is  contrary  to  the  policy 
of  the  act  to  allow  an  employer,  while  choosing  to  come  under  the 
provisions  of  the  statute  by  not  filing  an  election  in  writing  to  the 
contrary,  to  relieve  itself  from  liability  under  the  act  by  private 
agreement  or  contract  with  the  employee. 


Workmen's  Compensation — CoNSTiTUTiONALirr  of  Statute — 
Judicial  Powers — Solvuca  v.  Ryan  c6  Reilly  Co,^  Court  of  Appeals 
of  Maryland  {June  28^  1917)^  101  Atlantic  Reporter,  page  710. — 
Antoni  Solvuca  brought  suit  against  the  company  named  for  damages 
for  injuries  sustained  as  its  employee.  The  company  pleaded  that 
it  had  conformed  with  the  provisions  of  the  workmen's  compensa- 
tion act,  having  secured  permission  to  carry  its  risk  as  a  self -insurer. 
The  plaintiff  demurred  to  this  plea,  claiming  that  it  was  insufficient 
because  the  compensation  act  was  unconstitutional.  The  Baltimore 
Court  of  Common  Pleas  upheld  the  law  as  valid,  and  rendered  judg- 
ment for  the  defendant  company.  The  court  of  appeals  affirmed 
this  judgment,  Judge  Thomas  delivering  the  opinion.  He  first 
examined  the  provisions  of  the  act,  and  stated  that  the  court  had 
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often  held  that  "  the  law  of  the  land  "  in  the  State  constitution,  and 
"  due  process  of  law  *'  in  the  Constitution  of  the  United  States,  mean 
the  same  thing.  The  contention  as  to  violation  of  that  provision  in 
the  State  constitution  was  therefore  held  to  be  settled  by  the  recent  de- 
cisions of  the  Supreme  Court  of  the  United  States,  and  quotation  was 
freely  made  from  the  opinion  in  New  York  Central  R.  Co.  v. 
White,  243  U.  S.  188,  37  Sup.  .Ct.  247  (Bui.  No.  224,  p.  232).  The 
case  of  Am.  Coal  Co.  v.  Allegany  Co.,  128  Md.  564,  98  Atl.  143  (Bui. 
No.  224,  p.  208),  holding  valid  a  law  creating  a  miners'  relief  fund, 
was  also  quoted  as  sustaining  the  present  law  against  many  of  the 
grounds  urged  against  it.  The  constitutional  provision  for  jury 
trials  was  held  to  be  satisfied  by  the  provision  for  such  trial  on  appeal 
if  requested  by  the  parties. 

The'  final  objection  answered  was  that  the  act  violated  the  section 
of  the  State  constitution  which  vested  all  judicial  powers  in  certain 
courts  named  therein.  Authorities  were  quoted  as  to  what  constitute 
judicial  powers,  and  an  excerpt  made  from  the  decision  of  the  Wis- 
consin Supreme  Court  sustaining  the  act  of  that  State  against  the 
same  objection  (Borgnis  v.  Falk,  147  Wis.  327,  133  N.  W.  209  [Bui. 
No.  96,  p.  799]).  In  concluding  its  discussion  of  this  matter  the 
court  said : 

The  workmen's  compensation  law,  which  was  passed  in  the  exercise 
of  the  police  power  of  this  State,  creates  a  commission  known  as  the 
State  industrial  accident  commission  to  administer  the  provisions  of 
the  act.  In  the  discharge  of  its  duties  and  the  exertion  of  its  powers 
it  13  required  to  exercise  judgment  and  discretion,  and  to  apply 
the  law  to  the  facts  in  each  particular  case,  but  it  is  clear  that  the 
legislature  never  intended  to  constitute  the  commission  a  court,  or  to 
confer  upon  it  the  judicial  power  of  the  State  within  the  meaning  of 
the  constitutional  provisions  referred  to. 


Workmen's  Compensation — Constitutionality  of  Statute — 
WrLLTUL  Injury — Disfigurement  in  Addition  to  Disability — 
Adams  v.  Iten  Biscuit  Co.^  Supreme  Court  of  Oklahoma  (Jan.  P, 
1017)^  162  Pacif^c  Reporter^  page  938.— B,  L.  Adams  brought 
action  for  damages  for  personal  injuries  against  the  company 
named,  his  employer,  and  the  company  demurred  to  the  complaint 
on  the  ground  that  the  injuries  were  covered  by  the  workmen's  com- 
pensation act.  The  demurrer  being  sustained,  the  employee  carried 
Hie  case  to  the  supreme  court,  claiming  that  the  compensation  act 
was  unconstitutional,  and  that  even  if  constitutional  it  did  not  fully 
cover  his  injuries.  The  act  was,  however,  declared  valid,  and  the 
judgment  sustaining  the  demurrer  was  affirmed.  Judge  Hardy  de- 
livered the  opinion,  first  outlining  the  provisions  of  the  act,  which 
is  compulsory.    A  somewhat  novel  contention  raised  was  that  the  act 
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is  so  revolutionary  in  character  as  to  amount  to  an  amendment  to 
the  State  constitution,  which  could  not  be  put  in  force  by  mere  legis- 
lative enactment.  The  court  admitted  the  importance  of  the  law, 
but  after  reviewing  the  history  of  such  legislation  in  this  and  other 
countries  and  the  findings  of  commissions  as  to  the  evils  and  inade- 
quacy of  the  liability  system,  concludes  that  the  law  is  within  the 
police  power  of  the  State  and  the  authority  of  the  legislative  body. 
With  a  thorough  examination  of  the  decisions,  the  other  usual  objec- 
tions to  constitutionality  are  disposed  of,  including  failure  of  the 
title  of  the  act  to  cover  its  subject  matter  and  conflict  with  the  pro- 
vision^  of  the  Federal  and  State  constitutions  in  respect  to  trial  by 
jury,  due  process,  and  equal  protection  of  the  law.  As  to  depriva- 
tion of  all  remedy  for  willful  injuries  by  the  employer,  Judge  Hardy 
says  in  part : 

The  act  does  not  undertake  to  regulate  willful  injuries  of  the 
character  mentioned,  but  leaves  the  injured  employee  to  his  remedy 
as  it  existed  when  the  act  was  passed. 

Considering  the  various  provisions  of  the  act  together,  there  does 
not  seem  to  be  any  ambiguity  as  to  its  meaning.  It  embraces  all  kinds 
of  accidental  injuries  not  resulting  in  death,  whether  occurring  frona 
the  negligence  of  the  employer  or  not,  arising  out  of  and  in  the 
course  of  employment,  but  does  not  include  willful  or  intentional 
'  injuries  inflicted  by  the  employer,  nor  injuries  resulting  from  an 
intent  upon  the  part  of  the  employee  to  injure  himself  or  another  or 
for  a  wulful  failure  to  use  a  guard  or  other  protection  against  acci- 
dent required  by  statute  or  furnished  pursuant  to  an  order  of  the 
State  labor  commissioner.  A  willful  or  intentional  injury,  whether 
inflicted  by  the  employer  or  employee,  could  not  be  considered  as 
accidental,  and  therefore  is  not  covered  by  the  act.  The  compensa- 
tion afforded  by  the  act  and  the  procedure  by  which  the  same  is 
determined  was  intended  to  be  exclusive  as  to  all  of  the  injuries 
therein  embraced,  and  the  right  of  action  theretofore  possessed  by 
the  injured  employee  was  abolished,  leaving  to  him  such  right  of 
action  in  the  courts  for  willful  injuries  as  he  may  have  had  prior  to 
its  passage,  and  the  act,  as  thus  construed,  does  not  deprive  plaintiff 
of  the  equal  protection  of  the  laws. 

The  injury  occurred  through  negligence  of  the  company's  fore- 
man in  causing  an  explosion  of  natural  gas  when  Adams  was  at  a 
table  about  12  feet  from  and  directly  in  front  of  the  oven.  His 
hands  and  arms  were  so  badly  burned  as  to  totally  and  permanently 
disable  him  from  work  at  his  trade  as  a  baker,  and  permanent  scars 
were  also  left  on  his  face,  head,  and  entire  body.  It  was  urged  that 
he  should  at  least  have  an  action  for  additional  damages  for  the 
disfigurement,  for  which  no  compensation  is  allowed  by  the  act. 
Taking  up  this  question  and  concluding  the  opinion  Judge  Hardy 
said: 

The  legislative  intent  was  evident  to  award  compensation  for  all 
accidental  injuries  arising  out  of  or  in  the  course  of  employment, 
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and  not  to  divide  up  such  injuries  and  award  compensation  for  a 
portion  thereof  and  leave  to  tne  injured  employee  a  remedy  for  the 
remainder.  All  of  plaintiff's  injuries  were  received  in  the  course  of 
his  employment,  were  accidental,  and  were  the  result  of  the  same 
negligent  act  of  defendant.  The  compensation  provided  was  in- 
tended to  be  exclusive,  and  a  right  of  action  in  the  courts  therefor 
was  abolished. 

Workmen's  Compensation — Dependence — ^Father  and  Mother 
Having  Other  Means — Fenmmore  et  al.  v.  Pittghurg-Scamnwn 
Coal  Co.^  Supreme  Court  of  Kansas  (Apr.  7,  1917)  j  164  Pacific  Re- 
porter^  page  266. — Rue  Fennimore,  19  years  of  age,  was  killed  while 
an  employee  of  the  company  named,  and  his  parents  claimed  com- 
pensation. The  son's  earnings  were  $50  per  month,  of  which  he 
turned  over  perhaps  $35  per  month  to  his  mother,  and  the  finding 
of  the  district  court  was  that  the  father  and  mother  were  dependent 
upon  such  earnings  to  the  extent  of  $25  per  month,  or  five-tenths 
of  his  earnings;  it  awarded  $900  as  compensation.  There  was  evi- 
dence that  the  father  owned  the  dwelling  house,  which  cost  $1,450, 
farm  lands,  from  which  he  received  a  gross  income  of  $400  or  $500 
in  the  year  1915,  and  one-fourth  the  stock  of  the  coal  company, 
which  was  capitalized  at  $30,000;  and  that  he  worked  for  the  com- 
pany at  $125  per  month.  No  household  servants  were  kept,  and  the 
son  had  helped  with  the  family  washings  and  the  like.  The  supreme 
court  held  that  the  finding  of  partial  dependence  was  justified,  notmg 
that  the  language  of  the  law  is  indefinite,  and  that  it  is  very  diffi- 
cult to  set  up  any  rules  or  standards  of  dependency.  Judge  Burch 
said  in  concluding  the  opinion : 

Accepting  the  statute  just  as  it  came  from  the  legislature,  the 
court  is  of  the  opinion  that  the  question  before  the  district  court 
was  not  one  of  how  the  domestic  economies  of  the  Fennimore  family' 
might  have  been  arranged,  or  ought  to  have  been  arranged,  but  how 
they  were  arranged ;  and  if  the  father  and  mother  did  in  fact  depend 
in  part  on  the  son's  earnings,  so  that  they  suffered  injury  by  being 
deprived  of  what  they  had  relied  on,  they  were  entitled  to  recover. 
This  being  true,  the  finding  of  partial  dependency  is  abundantly 
sustained. 


Workmen's  Compensation  —  Dependence  —  Father  Partially 
Dependent,  Receiving  all  of  Son's  Earnings — In  re  Peters^  Ap- 
pellate  Court  of  Indiana^  Division  No,  1  {June  28^  1917) ,  116  North- 
eastern Reporter^  page  848. — ^The  father  of  a  minor  son  accidentally 
killed  in  course  of  his  employment  having  made  claim  for  compensa- 
tion, the  industrial  board  of  Indiana  submitted  to  the  court  the 
questions,  first,  whether  the  father  was  a  dependent,  and  second, 
whether  he  was  entitled  to  full  compensation,  viz,  55  per  cent  of 
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$12.75  (the  son's  wages)  for  300  weeks.  The  son  lived  with  the 
family,  consisting  of  father,  mother,  and  two  younger  brothers.  The 
father  received  a  weekly  wage  of  $15,  and  had  no  property  or  other 
income.  The  son's  wages  went  into  the  family  fund.  The  court  held 
that  the  father  was  a  partial  dependent;  and,  holding  that  no  de- 
duction from  the  amount  of  the  wages  should  be  made  for  the  son's 
support,  it  answered  the  second  question  also  in  the  affirmative,  as 
appears  from  the  following  extract  from  the  opinion  delivered  by 
Judge  Batman: 

As  the  father  was  receiving  all  his  deceased  son's  earnings  at  the 
time  of  his  death,  or  100  per  cent  thereof,  it  follows  that  he  will  be 
entitled  to  receive  100  per  cent  of  what  he  would  have  received  had 
he  been  wholly  dependent.  In  other  words,  there  is  no  difference  in 
the  amount  a  total  dependent  and  a  partial  dependent  is  entitled  to 
receive  under  such  section,  where  such  partial  dependent  receives 
all  the  earnings  of  such  injured  employee. 


Workmen's  Compensation — ^Dependence — Mabriage  Aftot  In- 
jury Which  Results  in  Death — Kuetbach  v.  Industrial  CoTnmiS' 
sion  of  Wisconsin  et  al,^  Supreme  Court  of  Wisconsin  {Dec.  4j  1917)^ 
165  Northwestern  Reporter^  page  302, — Ferdinand  Kuetbach  was  in- 
jured December  18,  1915,  under  conditions  which  made  his  employer 
liable  for  compensation.  At  that  time  he  was  living  with  his  father, 
who  was  dependent  upon  him.  He  died  June  5,  1916,  leaving  a 
widow,  Etta  Kuetbach,  whose  marriage  to  him  had  takers  place  May 
18,  1916.  On  June  21,  1916,  a  child  was  born  to  her,  the  result  'of 
illicit  relations  with  Kuetbach  occurring  before  the  time  of  the 
accident.  The  widow  and  the  child  through  his  guardian  made 
separate  claims  for  compensation,  each  claiming  that  the  other  was 
not  entitled  thereto.  The  industrial  commission  made  an  award  to 
the  father  of  the  deceased  employee,  but  the  district  court  of  Kane 
County  revereed  this  action  and  made  an  allowance  to  the  widow, 
and  her  only.  Under  the  provisions  of  the  act  a  widow  is  conclu- 
sively presumed  to  be  dependent  upon  a  husband  with  whom  she 
was  living  at  the  time  of  his  death,  and  tlie  same  is  provided  with 
reference  to'  a  minor  child,  there  being  no  surviving  dependent  par- 
ent; while  in  all  other  cases  questions  of  dependency  are  to  be  de- 
termined as  of  the  date  of  the  injury.  On  appeal,  the  supreme  court 
reversed  the  district  court's  judgment,  deciding,- as  did  the  commis- 
sion, that  the  father  alone  was  entitled  to  benefits.  In  the  opinion 
by  Judge  Eosenberry  the  ground  is  taken  that  whether  a  person  is  a 
dependent  at  all  is  determined  by  the  status  at  the  time  of  the  acci- 
dent, while  the  conclusive  presumptions  noted  above  relate  only  to 
the  degree  of  dependency  as  total.    The  widow  not  having  been  a 
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lawful  wife  at  the  time  of  the  injury,  and  the  child  not  legitimate  at 
that  time  en  ventre  sa  mere,  no  dependence  whatever  could  be  pre- 
sumed, and  therefore  they  were  held  not  to  be  rightful  claimants. 


Workmen's  Compensation — Dependence — Marriage  After  In- 
jury Which  Results  in  Death — Surviving  Wife — Crockett  v. 
International  Ry.  Co.^  Supreme  Court  of  New  York^  Appellate  Divir 
sion^  Third  Department  \Dec,  28^  1916),  162  New  York  Supplement^ 
page  357, — ^Davie  Mayo  Crockett  was  injured  in  the  employ  of  the 
company  named  on  November  17,  1914,  and  died  as  a  result  on  De- 
cember 17  of  the  same  year.  On  November  23,  1914,  he  was  mar- 
ried, and  after  his  death  his  widow  applied  for  compensation.  The 
State  industrial  commission  certified  to  the  court  the  question 
whether  she  was  entitled  to  an  award  as  the  surviving  wife  in  accord- 
ance with  the  provisions  of  the  law.  The  court  drew  a  distinction 
between  wives  and  dependents,  founded  upon  the  wording  of  the  act, 
and  decided  that  in  such  cases  as  the  present  one  the  "surviving 
wife"  is  entitled  to  the  benefits  of  the  act.  Judge  Cochrane  deliv- 
ered the  opinion,  which  is  in  part  as  follows : 

..The  argument  against  the  question  is  based  on  the  last  sentence 
of  section  16,  which  is :  "All  questions  of  dependency  sliall  be  deter- 
mined as  of  the  time  of  the  accident." 

Undoubtedly  the  term  "dependents"  is  very  frequently  used  in 
the  statute  as  including  wife  and  children.  Instances  to  that  effect 
are  numerous.  Death  benefits  payable  to  wife  and  children,  how- 
ever, in  no  respect  rest  upon  the  question  of  their  dependency.  That 
very  clearly  appears  from  said  section  16.  Death  benefits  under 
that  section  to  all  other  persons  rest  on  the  dependency  of  such  per- 
son or  persons  to  the  deceased  employee.  That  is  true  of  husband, 
parents,  brothers,  sisters,  grandparents,  or  grandchildren  of  the  de- 
ceased. But  a  surviving  wife  and  children  under  18  years  of  age 
are  entitled  to  an  award,  although  they  may  be  wealthy.  The  dis- 
tinction exists  because  of  the  legal  and  moral  responsibility  of  a  hus- 
band and  father  to  support  his  wife  and  chiklren,  irrespective  of 
their  individual  means  of  support.  The  phraseology  of  section  16 
clearly  indicates  this  distinction,  and  when,  therefore,  in  the  closing 
sentence  of  that  section,  it  is  stated,  "All  questions  of  dependency 
shall  be  determined  as  of  the  time  of  the  accident,"  the  term  "  de- 
pendency," as  there  used,  should  be  restricted  in  its  application  to 
the  same  class  of  people  to  whom  the  term  has  previously  been  ap- 
plied throughout  the  same  section.  It  does  not  apply  to  surviving 
wife  and  children,  because  as  to  them  the  question  of  dependency  is 
immaterial. 


Workmen's  Compensation — ^Dependence — EEGULARrrr  or  Con- 
tributions FOR  Support — Commonwealth  Edison  Co,  v.  Industrial 
Board  of  Illinois  et  al.,  Supreme  Court  of  Illinois  {Feh.  21  ^  1917) , 
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115  Northeastern  Reporter^  page  158, — ^Victor  F.  Nelson  having  been 
killed  by  electric  shock  while  in  the  employ  of  the  company  named 
on  June  23, 1914,  the  administrator  of  his  estate  made  claim  for  com- 
pensation. Nelson  was  unmarried,  and  left  a  father,  a  stepmother, 
an  adult  brother,  and  a  married  sister.  The  industrial  board  con- 
firmed an  award  of  $3,500  as  compensation,  made  by  the  committee 
of  arbitration.  The  company  appealed,  denying  that  the  father  was 
dependent.  The  Illinois  law  authorizes  the  payment  of  compensation 
where  the  deceased  has  contributed  to  the  support  of  any  lineal  heir 
within  four  years  previous  to  the  time  of  his  injury.  It  was  in  evi- 
dence that  the  deceased  in  this  instance  had  contributed  sums  of 
from  $10  to  $20  to  his  father,  whose  wages  were  much  smaller  than 
his  own,  sometimes  as  often  as  every  second  month,  and  more  fre- 
quently and  in  larger  sums  in  case  of  sickness.  On  one  occasion  he 
had  paid  $25  the  first  week  of  an  illness,  and  $35  the  third  week. 
The  court  aflBrmed  the  award,  saying  that  regularity  of  contributions 
was  not  required  to  fulfill  the  conditions,  and  that  "  the  statute  does 
not  require  that  the  surviving  parent  or  lineal  heirs  shall  be  de- 
pendent upon  the  deceased." 


Workivien's  Compensation — Dependence — Sister  as  Member  of 
Family — In  re  Murphy^  Supreme  Judicial  Court  of  Massachusetts 
{Nov.  27^  1917)^  117  Northeastern  Reporter^  page  794, — Jeremiah 
Maloney  was  killed  while  in  the  employ  of  a  subscriber  under  the 
Massachusetts  Workmen's  Compensation  Act.  The  proceedings  for 
compensation  instituted  by  his  minor  daughter  and  his  sister,  Mrs. 
Agnes  M.  Murphy,  were  opposed  by  the  employer's  insurer,  but  an 
award  was  made  to  the  sister  by  the  industrial  accident  board.  It  ap- 
l)eared  that  the  sister  was  a  widow  having  a  son  15  years  of  age  and 
attending  a  high  school,  and  that  she,  her  brother,  and  her  son  lived 
together  in  a  house  which  had  belonged  to  her  mother,  and  for  which 
she  had  paid  no  rent,  though  six  brothers  and  sisters  in  all  held 
undivided  interests  in  it.  The  mother  had  lived  with  them  until  her 
death  in  1912.  Mrs.  Murphy  secured  outside  work  at  washing  and 
the  like,  sufficient  to  earn  some  $3  per  week.  Maloney  contributed  $5 
per  week  to  the  expenses,  but  during  the  previous  winter  had  been 
out  of  work  and  had  fallen  behind,  and  after  working  two  months  was 
still  two  or  three  months  in  arrears  at  the  time  of  his  death.  Mrs. 
Murphy  testified  that  at  the  time  of  the  hearing  she  was  able  to  earn 
about  $2  per  week,  and  could  not  get  along  on  that  amount;  that 
she  did  not  get  along  as  well  since  her  brother's  death;  and  that 
"nothing  was  ever  said  about  board,"  that  is,  as  to  the  payments 
made  by  him  being  regarded  as  for  board.  Maloney  had  also  worked 
about  the  place  ai>d  cultivated  a  vegetable  garden.    The  court  held 
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that  he  was  not  the  head  of  a  family  of  which  the  sister  arid  her 
son  were  members,  and  the  award  to  her  was  reversed  and  a  decree 
entered  in  favor  of  the  insurer. 


Workmen's  CoMt»ENSATioN — ^Dependence — Wife  in  Foreign 
CouNTRT — ^NoncB  AND  Claim — In  re-  Gorski^  Supreme  Judicial 
Court  of  Massachusetts  {June  28^  1917) ,  116  Northeastern  Reporter^ 
page  811. — ^The  administrator  of  the  estate  of  John  Gorski  instituted 
proceedings  to  recover  compensation  for  the  death  of  the  latter 
against*  his  employer,  the  Howes  Brick  Co.,  and  its  insurer.  The 
fatal  injuries  were  received  June  24,  1914.  Gorski  had  come  from 
Poland  the  previous  November,  leaving  his  wife  and  two  daughters. 
A  minor  son  roomed  with  him,  but  such  financial  assistance  as 
passed  between  them  was  given  by  the  son  to  the  father.  The  ad- 
ministrator was  appointed  February  9,  1915,  and  on  March  1  he 
mailed  to  the  industrial  board  a  form  of  notice  to  the  employer  and 
of  claim  for  compensation;  this,  however,  was  not  received  by  the 
board.  It  appeared  that  the  wife  lived  in  the  part  of  Poland  affected 
by  the  War;  but  since  nearly  six  weeks  intervened  between  the  em- 
plpyee's  death  and  the  outbreak  of  war,  and  his  son  was  with  him, 
the  court  held  that  no  sufficient  reason  under  the  statute  was  shown 
for  failure  to  give  notice  and  file  claim  within  a  reasonable  time. 
It  also  held  that  a  claim  not  actually  received  by  the  board  could 
not  be  said  to  have  been  "  filed  "  with  it. 

I^  was  found  that  the  wife  remained  on  a  farm  and  hired  a  man 
to  operate  it  and  that  the  husband  intended  to  have  her  come  over 
later  on.  The  court  held  that  she  was  neither  a  wife  living  with  her 
husband  nor  living  apart  from  him  for  justifiable  cause  or  because 
he  had  deserted  her.  As  the  only  money  sent  to  her  since  the  separa- 
tion had  been  furnished  by  the  son  actual  dependency  was  held  not 
to  be  shown. 


Workmen's  Compensation — Dependence — Wife  in  Foreign 
Country  but  Supported  by  Husband — Kalcic  v.  Newport  Mining 
Co.^  Supreme  Court  of  Michigan  {July  26^  1917) ,  163  Northwestern 
Reporter^  pa^e  P^2.— ^Antonija  Kalcic,  widow,  living  in  Croatia, 
Austria,  instituted  a  proceeding  for  compensation  for  the  death  of 
her  husband,  Ljudevit  or  Louis  Kalcic.  He  was  killed  while  em- 
ployed in  a  mine  of  the  company  named,  in  May,  1914.  Kalcic  came 
to  this  country  in  1907  and  worked  in  the  mines  until  his  death,  with 
the  exception  of  a  time  during  1910,  when  he  visited  his  old  home  in 
Croatia.  Besides  the  widow  a  son  bom  in  1911  survived  him. 
He  regularly  sent  money  to  his  wife,  amounting  in  the  last  year  of 
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his  life  to  $80.  Her  affidavit  stated  that  she  had  no  other  means  of 
support  except  her  earnings  of  20  cents  a  day  for  two  or  three  days 
each  month  and  that  it  had  been  their  intention  that  she  should 
join  her  husband  in  America  when  sufficient  funds  had  been  ac- 
cumulated. A  board  of  arbitration  awarded  her  $1  a  week  for  300 
weeks,  but  the  industrial  accident  board  modified  this  award  to  allow 
for  the  same  period  the  full  amount  for  complete  dependency;  that 
is,  $8.70  per  week,  a  sum  equal  to  one-half  the  earnings  of  the 
deceased.  The  court  affirmed  the  latter  award.  It  held  that  she  was 
not  entitled  to  the  presumption  that  she  was  totally  dependent  as 
living  with  her  husband  at  the  time  of  his  death,  but  that  the  facts 
were  sufficient  to  support  a  finding  of  actual  total  dependency. 


Workmen's  Compensation  —  Duration  of  Payments  —  Subse- 
quent Insanity — In  re  Walsh^  Supreme  Judicial  Court  of  Massa- 
chusetts {June  4j  1917) ,  116  Northeastern  Reporter^  page  4^6. — James 
Walsh  was  injured  on  July  1,  1913,  while  employed  by  the  Wholey 
Boiler  Works  as  a  boiler  maker,  and  as  a  result  his  right  leg  was 
shortened  by  2J  inches.  As  the  work  at  which  he  had  been  employed 
required  him  to  climb  about  and  work  on  stagings,  a  physician  whose 
opinion  was  adopted  by  the  bodrd  took  the  view  that  he  was  inca- 
pacitated for  his  trade,  in  which  his  wages  were  $15  per  week,  but 
could  do  work  as  a  laborer  and  earn  $7.50  per  week.  The  insurance 
company  having  refused  to  pay  compensation  after  his  recovery 
from  the  original  total  disability,  the  board  awarded  hiiii  omt  haitf 
of  his  loss  of  wages,  or  $3.75  per  week,  for  the  balance  of  the  period 
of  300  weeks.  Subsequently  the  employee  became  insane  from  an- 
other cause  than  the  injury,  and  was  incapacitated  from  doing  any 
work.  The  court  held  that  this  did  not  bar  the  continued  payment 
of  compensation,  Judge  Loring  saying  in  part : 

The  insurance  company  has  argued  that  the  subsequent  insanity 
of  the  employee  stands  on  all  fours  with  the  subsequent  death  of  a 
dependent.  It  was  decided  (In  Murphy's  Case,  224  Mass.  592,  113 
N.  E.  283  [Bui.  No.  224,  p.  259])  that  the  subsequent  death  of  a 
dependent  ends  his  right  to  compensation.  But  none  of  the  consid- 
erations upon  which  that  conclusion  was  reached  exist  in  the  case  of 
a  permanent  partial  incapacity  to  work  caused  by  an  injury  within 
the  act  and  a  subsequent  total  disability  coming  from  an  outside 
cause. 


Worki^ien's  Compensation  —  Election  —  Injury  Occurring 
Within  Thirty  Days  from  Beginning  of  Employment — Woodruff 
V.  Producers'*  OU  Co.^  Supreme  Court  of  Arizona  {Nov,  ^6^  1917)  j 
76  Southern  Reporter^  page  803. — James  Woodruff  brought  suit  for 


TEXT  AND  SUMMAMES  OF  DECISIONS.  225 

damages  for  injuries  suffered  by  him  while  employed  by  the  com- 
pany, caused,  as  he  alleged,  by  the  use  of  a  defective  derrick  and  a 
worn  and  defective  swivel,  and  the  placing  of  an  inexperienced  man 
in  charge  of  engine  and  machinery.  The  first  action  brought  by  the 
employee,  based  upon  a  liability  statute  alone,  had  been  dismissed. 
The  present  suit  proceeded  under  the  same  liability  statute  (Civil 
Code,  art.  2315) ;  the  plaintiff  also  pleaded  in  the  alternative  that 
if  the  cause  of  action  should  be  found  to  be  under  act  20  of  1914  (the 
compensation  law,  though  usually  referred  to  as  the  "  Burke-Eoberta 
Employers'  Liability  Act")  that  the  latter  statute  was  unconsti- 
tutional; and,  finally,  he  asked  for  compensation  if  the  ultimate 
decision  should  be  that  the  compensation  law  was  not  only  applicable 
but  valid.  The  pleadings  and  proceedings  were  complicated,  and 
the  supreme  court  rendered  two  opinions,  the  final  one,  on  rehearing, 
reversing  the  first,  which  had  held  the  compensation  act  applicable, 
and  ruling  that  the  plaintiff,  having  no  other  right  of  recovery,  was 
not  in  a  position  to  attack  the  constitutionality  of  the  compensation 
law  because  he  had  no  interest  in  proving  it  invalid,  and  affirming  the 
judgment  of  somewhat  more  than  $300  as  compensation  awarded 
by  a  district  court. 

The  final  decision  derives  its  importance  from  its  construction  of 
two  provisions  relating  to  election.  Paragraph  1  of  section  3  pro- 
vides that  the  act  shall  not  apply  to  any  employer  or  employee  unless 
prior  to  the  injury  they  shall  have  elected  by  agreement,  either 
express  or  implied,  to  be  so  governed.  Paragraph  3  of  the  same 
section  provides  that  contracts  of  hiring  made  subsequent  to  the 
taking  effect  of  the  act  shall  be  presumed  to  have  been  made  subject 
to  the  provisions  of  the  act,  unless  there  be  as  a  part  of  said  contract 
an  express  statement  in  writing,  not  less  than  30  days  prior  to  the 
accident,  that  the  provisions  of  Uie  act  are  not  intended  to  apply.  The 
trial  court  held  the  two  paragraphs  inconsistent  and  gave  effect  to  the 
latter  as  later  in  the  order  of  adoption.  Since  the  employeee  had  not 
notified  the  company  to  the  contrary  30  days  before  the  accident, 
he  was  held  to  be  under  the  act.  The  supreme  court  called  attention 
to  the  duty  of  courts  in  construing  statutes  to  give  effect  to  all  parts 
if  possible  and  to  harmonize  them  so  as  to  give  "  a  sensible  and  intel- 
ligent effect  to  each."  It  therefore  held  that  contracts  of  employ- 
ment which  have  not  been  running  30  days  at  the  time  of  the  accident 
are  not  affected  by  paragraph  3,  but  are  imder  paragraph  1,  and 
the  compensation  law  does  not  govern.  It  stated  that  the  district 
court  had  not  adjudicated  the  rights  of  the  plaintiff  under  the  code 
section  governing  liability  suits,  and  remanded  the  case  to  it  for 
further  action  thereunder. 

64919*'— 1*-Bull.  246- — 16 
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Workmen's  Compensation — ^Election — ^Minors — Gonstitdtionai.- 
ITY  OF  Provision — Yowng  v.  Sterling  Leather  WorkSy  Court  of 
Errors  and  Appeals  of  New  Jersey  {Nov.  19 j  1917)  j  102  Atlantic 
Reporter^  page  S95. — Edward  Young  brought  suit  through  his  next 
friend  to  recover  damages  for  personal  injuries  received,  as  was  al- 
leged, through  the  negligence  of  the  defendant  named,  which  was  a 
corporation  and  his  employer.  The  defense  set  up  was  to  the  effect 
that  the  parties  were  governed  by  the  New  Jersey  workmen's  com- 
pensation act  This  act  provides  that  section  2,  the  compensation 
provisions  of  the  act,  shall  be  applicable  unless  there  is  a  written 
statement  to  the  contrary  in  the  contrsust,  or  notice  has  been  given  in 
writing  by  one  party  to  the  other ;  in  case  of  a  minor  employee  the 
notice  must  be  given  by  or  to  his  parent  or  guardian.  On  behalf  of 
the  plaintiff  it  was  argued  that  this  provision  sought  to  bind  minors 
without  their  election,  and  is  invalid  as  denying  to  them  the  equal 
protection  of  the  laws  and  depriving  them  of  property  rights.  Judg- 
ment in  the  supreme  court  had  been  for  the  company,  and  this  was 
affirmed,  Judge  Kalisch  in  the  opinion  holding  the  provision  valid 
and  saying  in  part : 

An  infant  has  no  vested  right  in  the  disability  which  the  common 
law  has  erected  as  a  barrier  against  his  making  binding  contracts, 
during  his  infancy,  to  the  extent  that  the  legislature  may  not  consti- 
tutionally remove  such  disability  as  to  future  contracts  entered  into 
by  him. 

At  common  law,  an  infant  could  only  legally  bind  himself,  by  a 
contract  which  was  for  his  benefit,  and  obligations  imposed,  by 
statute,  upon  an  infant  were  binding.  But  even  if  this  were  otiier- 
wise,  there  is  no  constitutional  provision  in  the  way  of  the  legislature 
to  deal  with  the  disabilities  of  infancy,  as  it,  in  its  legislative  wisdom 
or  judgment,  may  see  fit. 

The  provision  of  section  2,  that  in  the  case  of  a  minor  the  notice 
shall  be  given  by  or  to  the  parent  or  guardian  of  the  minor  if  the 
provisions  of  that  section  are  not  intended  to  apply,  is  clearly  for 
the  benefit  of  the  minor.  The  legislative  intent  is  to  safeguard  the 
minor's  interest  and  to  protect  him  against  his  immature  act  or 
judgment.  And  this  was  clearly  within  legislative  authority.  It  is, 
in  fact,  declaratory  of  the  common-law  doctrine  relating  to  transac- 
tions with  infants. 

Workmen's  Co3ipensation  —  Election  —  Notice  to  Father  of 
Minor  by  Pay  Envelope — Brost  v.  Whitall  Tatum  Co.^  Court  of 
Errors  and  Appeals  of  New  Jersey  {Nov.  20 ^  1916) ^  99  Atlantic  Re- 
porfe7*,  page  315, — ^Daniel  C.  H.  Brost,  a  minor  19  years  of  age, 
brought  action  by  his  next  friend  against  the  company  named  for 
damages  for  personal  injuries.  The  negligence  charged  was  the 
maintenance,  in  an  unsuitable  condition  in  the  company's  glass- 
blowing  factory,  of  a  board  upon  which  it  was  necessary  for  him  to 
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walk  in  crossing  a  mold  hole  for  the  purpose  of  carrying  materials* 
The  board  was  loose  and  had  a  hole  in  it,  which,  it  was  claimed, 
caused  the  employee  to  slip  and  fall  into  the  mold  hole.  The  com- 
pany defended,  one  ground  set  up  being  that  the  matter  was  gov- 
erned by  the  compensation  act  It  appeared,  however,  that  the  com- 
pany had  printed  on  the  boy's  pay  envelope  a  warning  that  the 
provisions  of  the  compensation  act  were  not  intended  by  the  company 
to  apply  to  him.  The  act  provides  that  in  the  case  of  a  minor,  notice 
of  election  to  avoid  the  act  must  be  given  to  the  parent  or  guardian. 
In  this  case  the  envelope  had  been  given  by  the  boy  to  his  father, 
and  this  was  held  to  be  sufficient  notice  to  the  latter.  The  supreme 
court  had  held  the  plaintiff's  evidence  insufficient  and  granted  a  non- 
suit, but  this  judgment  was  reversed  and  the  case  sent  back  for  a  jury 
trial,  it  being  held  also  that  the  evidence  of  the  company's  negligence 
was  sufficient  for  the  jury's  consideration,  and  that  the  abrogation 
of  the  defense  of  assumption  of  risk  by  the  act  was  valid.  Judge 
Walker  examined  pertinent  decisions  as  to  the  matter  of  notice,  and 
stated  the  conclusion  of  the  court  with  regard  to  it  as  follows : 

In  the  case  at  bar  the  notice  was  actually  conveyed  to  and  received 
by  the  boy's  father.  We  are  of  opinion  that  there  was  due  service 
in  this  case  of  the  notice  that  the  Workmen's  Compensation  Act 
should  not  apply,  and  therefore  the  plaintiff's  suit  was  properly 
brought  at  common  law. . 


Workmin's  Compensation  —  Election — ^Townships — Hazardous 
Employments — Casual  Employment — McLaughlin^  Commissioner 
of  nighwaySy  v.  Industrial  Board  of  lUvnois  et  al,^  Supreme  Court 
of  Illinois  {Dec.  5,  1917)  ^  117  Northeastern  Reporter^  page  819. — 
Abraham  Hiler  was  killed  October  16,  1913,  while  dynamiting 
stumps  in  clearing  out  for  a  new  road  in  the  town  of  Marrowbone, 
Moultrie  County,  111.  Hiler  was  a  common  laborer,  and  not  spe- 
cially employed  for  the  work  of  blasting,  ffis  administratrix  was 
awarded  compensation  by  the  circuit  court  of  the  county,  which  cer- 
tified the  case  as  one  proper  to  be  reviewed  by  the  supreme  court. 
The  latter  court  held  that  townships  are,  by  the  terms  of  the  act, 
conclusively  presumed  to  have  elected  to  be  governed  by  its  pro- 
visions unless  they  have  elected  to  the  contrary,  notwithstanding 
that  no  provisions  are  made  as  to  what  officers  may  make  the  elec- 
tion, nor  as  to  the  method  of  raising  money  to  pay  awards;  also 
that  the  legislature  had  the  power  to  make  the  act  applicable  to 
municipalities.  It  held  that  a  dirt  road  is  not  a  "structure"  under 
the  act,  so  as  to  make  its  building  an  extrahazardous  occupation,  but 
that  the  use  of  dynamite  in  dangerous  quantities  in  blowing  out 
stumps  is  extrahazardous.    The  judgment  of  the  circuit  court  was 
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reversed,  however,  and  compensation  denied,  because  the  court  took 
the  view  that  the  work  of  dynamiting  was  casual,  or  incidental  to 
the  main  purpose  of  road  building.  Judge  Duncan  in  the  opinion 
says  as  to  this: 

The  work  of  dynamiting  the  stumps  was  a  mere  casual  or  inci- 
dental employment  in  connection  with  the  matter  of  grading  and 
repairing  the  road,  and  the  evidence  does  not  show  that  the  road 
district  had  ever  before  used  dvnamite  in  connection  with  road 
grading  at  any  time,  and  the  evidence  clearly  shows  that  that  work 
would  only  continue  for  a  few  hours  at  most    There  was  no  ex- 

Eectancy,  so  far  as  the  evidence  shows,  that  dynamite  would  ever 
e  again  used  by  the  district  in  its  road  work. 

After  a  careiul  consideration  of  the  question  we  have  concluded 
that  the  employment  of  Hiler  in  this  case  in  the  extrahazardous  em- 
ployment was  not  a  regular  or  stable  employment  within  the  mean- 
ing of  the  statute,  but  was  merely  a  casual  employment.  Hiler  was 
therefore  not  an  employee  within  the  meaning  of  the  workmen's 
compensation  act,  and  the  industrial  board  had  no  jurisdiction  of 
the  case. 

Workmen's  Compensation — Employee — ^President  of  Company 
Performing  Manual  Labor — Bowne  v.  S.  W.  Bovme  Co.^  Court  of 
Appeals  of  New  York  {May  8,  1917),  116  Northeastern  Reporter, 
page  364. — S.  W.  Bowne,  the  president  and  principal  stockholder  of 
the  company  named,  suflFered  an  accident  while  at  work  assisting  in 
handling  lumber,  which  resulted  in  the  loss  of  his  left  leg.  His  salary 
of  $70  per  week  was  not  affected  by  the  accident,  and  he  had  received 
dividends  on  his  stock,  during  the  preceding  year,  amounting  to 
$20,000.  The  industrial  commission,  on  his  proceeding  for  compen- 
sation, awarded  the  maximum,  $20  per  week,  for  288  weeks.  ^  The 
company  and  the  insurer  contended  that  he  was  not  an  employee 
under  the  law,  and  this  view  was  taken  by  the  court,  Judge  Pound, 
in  the  opinion  delivered  by  him,  saying  in  part : 

The  question  is  plainly  presented  whether  the  principal  executive 
officer  of  a  corporation  is  an  employee  within  the  definition  of  the 
word  contained  in  the  workmen's  compensation  law. 

The  words  of  the  statute,  construed  in  the  light  of  the  legislative 
purpose,  do  not  justify  the  conclusion  that  the  distinction  between 
the  higher  executive  officers  of  the  corporation  and  its  workmen  was 
obliterated.  [Cases  cited.]  The  short  title  of  the  act,  the  limitation 
thereof  to  employers  employing  workmen,  the  evil  to  be  remedied, 
the  method  of  remedying  the  evil,  the  obvious  incongruity  of  apply- 
ing the  law  to  the  principal  executive  officer  of  a  corporation  as  an 
accident  insurance  at  the  maximum  rate  of  not  to  exceed  $20  a  week 
based  on  loss  of  earning  power,  all  point  conclusively  to  a  distinction 
between  such  an  officer  and  other  employees  which  the  court  should 
not  disregard. 
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Workmen's  Compensation — ^Employee — ^Teamster  Assisting  in 
Extricating  Mired  Team — Casual  EMPLorMENT — State  ex  rel. 
Nienaber  v.  District  Court  of  Ramsey  County  et  al,^  Supreme  Court 
of  Minnesota  {Nov,  SO^  ^917),  165  Northwestern  Reporter^  page 
268. — George  B.  Nienaber  was  a  coal  dealer  in  St.  Paul.  On  June  9, 
1917,  one  of  his  delivery  teams,  in  the  suburbs  of  that  city,  became 
mired,  and  the  driver  requested  the  driver  of  a  street  sprinkler  in  the 
employ  of  the  city,  but  using  his  own  team,  to  assist  him.  The 
sprinkler  teamster  did  so,  hitching  his  team  in  front  of  that  attached 
to  the  coal  wagon,  and  in  urging  his  horses  forward  his  foot  and 
ankle  were  stepped  on  and  crushed.  The  teamster  thereupon  claimed 
compensation  from  Nienaber,  and  an  award  in  the  amount  of  $9  per 
week  during  the  period  of  disability,  not  exceeding  800  weeks,  was 
made  by  the  district  court  named,  and  appeal  was  taken.  Judge 
Brown  delivered  the  opinion,  stating  that  the  majority  of  the  court 
considered  that  the  injured  man  was  at  the  time  of  the  injury  an  em- 
ployee of  the  coal  merchant,  and,  though  casually  employed,  was 
employed  in  the  usual  course  of  the  business,  so  that  compensation 
had  properly  been  awarded. 


Workmen's  Compensation — Employee — Wife  of  Employer — In 
re  HuTnphrey^  Supreme  Judicial  Court  of  Majsswchusetts  (May  26j 
1917) ,  116  Northeastern  Reporter^  page  il2. — The  claim  of  Eliza  S. 
Humphrey  for  compensation  for  an  accidental  injury  was  opposed  by 
the  insurance  carrier  of  her  employer,  a  subscriber  under  the  act, 
who  was  her  husband.  She  was  paid  regular  wages  for  her  services 
as  cashier  and  bookkeeper  in  a  store,  an  arrangement  to  that  effect 
having  been  entered  into  at  a  time  when  her  husband  and  his  brother 
carried  on  the  business  as  partners.  She  was  injured  while  on  the  lot 
occupied  by  the  store  when  on  the  way  to  her  home  near  by.  The 
court,  speaking  through  Judge  Rugg,  held  that  a  wife  can  not  be  her 
husband's  employee,  and  reversed  a  decree  granting  compensation, 
the  opinion  being,  in  part,  as  follows : 

It  is  provided  by  St.  1911,  c.  751,  pt.  5,  sec.  2,  that  "*  Employee* 
shall  include  every  person  in  the  service  of  another  under  any  con- 
tract of  hire,  express  or  implied,  oral  or  written,"  with  exceptions  not 
here  material.  Plainly  a  wife  working  for  her  husband  is  not  within 
the  scope  of  this  definition.  Obviously  one  can  not  be  an  employee 
without  a  contract.  That  is  recognized  by  the  words  of  the  act. 
Employment  presupposes  a  contractual  relation.  A  married  woman 
can  not  make  a  contract  express  or  implied  with  her  husband. 
[Statute  and  decisions  cited.]  A  married  woman  can  not  make  a 
valid  contract  with  a  partnership  of  which  her  husband  is  a  member. 
[Cases  cited.]  Manifestly  a  wife  can  not  be  an  employee  of  her  hus- 
band outside  the  Workmen's  Compensation  Act.  She  can  not  be  an 
employee  of  her  husband  under  the  terms  of  that  act. 
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Workmen's  Compensation  —  Employer  and  Employee  —  "En- 
gaged IN  Business" — ^Remodeling  House — Marsh  v.  Groner^  Sit- 
preme  Court  of  Pennsylvania  {June  30^  1917) ,  102  Atlantic  Reporter^ 
page  127, — Washington  N.  Marsh,  who  was  injured  while  at  work  as 
a  plasterer  on  the  house  of  Ida  Groner,  proceeded  under  the  work- 
men's compensation  act  against  the  latter.  She  was  a  married 
woman,  living  with  her  husband  in  the  house  own^d  by  her,  and  for 
the  greater  part  of  the  year  had  been  remodeling  the  house.  Marsh 
was  employed  to  do  several  days'  plastering,  and  sustained  the  in- 
jury complained  of  as  the  result  of  the  collapse  of  a  scaffolding.  The 
act  provides  that  the  term  "  employee  "  shall  include  persons  "  wlio 
perform  services  for  another  for  a  valuable  consideration,  exclu- 
sive of  persons  whose  employment  is  casual  in  character  and  not 
in  the  regular  course  of  the  business  of  the  employer."  The  court 
of  common  pleas  of  Northampton  County  set  aside  an  award  made 
by  the  workmen's  compensation  board,  and  the  supreme  court  affirmed 
this  action,  Judge  Stewart  saying,  in  part,  in  the  opinion  delivered 
by  him : 

We  derive  from  this  [the  definition  of  the  term  "  employee  "  quoted 
above]  by  necessary  implication  that  only  such  employers  are  made 
liable  under  the  act  as  are  themselves  engaged  in  regular  business. 
This  must  be  so  if  any  effect  whatever  is  to  be  g^ven  the  exclusion 
clause.  If  the  employer  has  no  regular  business,  it  follows  that  the 
employee  was  not  injured  within  the  condition  prescribed.  What 
gives  rise  to  the  question  is  the  indefiniteness  and  want  of  precision 
of  meaning  of  the  word  "  business  "  as  it  occurs  in  the  act. 

Statutes  are  presumed  to  employ  words  in  their  popular  sense, 
and  when  the  words  used  are  susceptible  of  more  than  one  meaning, 
the  popular  meaning  will  prevail.  It  would  be  a  very  exceptional 
person  who  would  not  understand  that  the  reference  is  to  the  habitual 
or  regular  occupation  that  the  party  was  engaged  in  with  a  view  to 
winning  a  livelihood  or  some  gain.  These  objects  are  necessarily 
implied  when  one's  business  is  spoken  of. 

Our  conclusion  is  that  the  deiendant  was  not  engaged  in  any  busi- 
ness within  the  proper  meaning  of  that  term  as  used  in  the  act,  and 
therefore  the  claimant  when  injured  was  not  employed  in  the  manner 
prescribed  by  the  act.  His  employment,  like  that  of  his  employer, 
was  casual  in  character. 


Workmen's  Compensation — Employmejtt  in  Connecjtion  wmi, 
OR  IN  Proximity  to.  Machinery — ^"Mill,  Shop,  or  Factory" — 
King  v.  Berlin  Mills  Co.y  Supreme  Oowrt  of  New  Hampshire  {Dec. 
5,  1916)^  99  AUantio  Reporter^  page  289. — ^One  King  petitioned  for 
compensation  for  injury  received  as  an  employee  of  the  company 
named.  He  was  struck  in  the  back  by  a  plank  while  engaged,  with 
five  or  more  other  men,  in  erecting  a  carrier,  to  be  used  in  conveying 
pulpwood  from  freight  cars  on  the  Grand  Trunk  Railroad  to  the 
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Dead  Birer,  to  be  from  there  floated  down  to  the  company's  mill, 
2  miles  below  on  the  Androscoggin  Biver.  The  carrier  was  to  con- 
sist, when  completed,  of  a  V-shaped  trough,  through  which  an 
endless  chain  running  at  its  bottom  would  convey  the  pulpwood. 
The  men  were  erecting  a  wooden  horse,  one  of  the  supports  for  the 
trough.  No  part  of  the  trough  or  chain,  or  of  tiie  machinery  for 
propelling  the  chain,  was  in  position  at  the  time.  The  apparatus 
was  entirely  disconnected  with  any  of  the  mills  of  the  company, 
being  about  a  mile  from  the  nearest  one.  Under  these  circumstances 
it  was  held  that  the  injury  was  not  within  the  scope  of  the  act,  which 
by  its  terms  applies  to  ^'  work  in  any  shop,  mill,  factory,  or  other 
place  on,  in  connection  with,  or  in  proximity  to,  any  hoisting  appa- 
ratus, or  any  machinery  propelled  or  operated  by  steam  or  other 
mechanical  power  in  which  shop,  mill,  factory,  or  other  place  five 
or  more  persons  are  engaged  in  manual  or  mechanical  labor." 

Judge  Plummer  concluded  the  opinion,  written  by  him,  with  the 
following  statement: 

The  plaintiff's  case  is  not  within  the  purpose  and  spirit  of  the 
employer's  liability  and  workmen's  compensation  statute.  He  was 
not  employed  at  a  place  where  there  was  any  machinery,  but  was 
engaged  in  manual  labor  at  a  place  wholly  separate  and  distinct 
from  the  defendant's  mills  where  machinery  was  in  use,  and  at  a 
distance  from  them,  and  his  employment  was  not  such  as  to  entitle 
him  to  protection  under  the  act. 


Workmen's  Compensation — ^Extraterritorial  Effect  of  Stat- 
VTE — Nature  of  Act — North  Alaska  Salmon  Co.  v.  Pillsbury  et  al.^ 
Supreme  Court  of  California  (Dec.  H^  1916) y  162  Pacific  Reporter ^ 
page  93. — Oscar  Anderson  was  awarded  compensation  by  the  in- 
dustrial accident  commission  of  California  for  an  injury  suffered 
while  at  work  in  Alaska  under  a  contract  of  employment  made  in 
California.  On  the  first  consideration  of  the  company's  appeal, 
which  was-  based  on  the  ground  that  the  commission  did  not  have 
jurisdiction  to  make  an  award  for  an  accident  happening  outside  the 
State,  the  Supreme  Court  held  that  it  did  have  such  jurisdiction, 
and  affirmed  the  award.  That  decision  was  apparently  not  re- 
ported. The  present  decision  was  reached  on  a  rehearing  of  the 
case,  and  reversed  the  former  view,  the  result  being  an  annulment 
of  the  award.    Judge  Sloss  delivered  the  opinion,  and  said  in  part : 

Our  former  decision,  upholding  the  jurisdiction  of  the  commission, 
was  based  on  the  theory  that  the  workmen's  compensation  law  en- 
tered into  and  became  a  part  of  the  contract  of  employment,  and 
that,  where  such  contract  was  made  in  this  State,  the  statute  fixed 
the  rights  of  the  parties  with  respect  to  any  injury  arising  out  of  the 
employment,  wherever  such  injury  might  occur. 
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Upon  further  study  we  are  satisfied  that  this  view  is  not  tenable. 
The  liability  of  the  employer  to  pay  compensation  arises  from  the 
law  itself,  rather  than  from  any  agreement  of  the  parties.  The 
law  operates  upon  a  status,  i.  e.,  tnat  of  employer  and  employee,  and 
affixes  certain  rights  and  obligations  to  that  status.  True,  the  rela- 
tion of  employer  and  employee  has  its  inception  in  a  contract,  but, 
once  the  relation  is  created,  its  incidents  depend,  not  upon  the  agree- 
ment of  the  parties,  but  upon  the  provisions  of  the  law. 

There  is  a  manifest  difference  between  a  compulsory  act,  like  ours, 
and  elective  acts,  like  the  Eoseberry  Act  of  1911  and  various  statutes 
in  other  States,  under  which  the  compensation  provisions  are  de- 
pendent upon  the  election  or  consent  of  the  employer  and  employee. 
It  may  well  be  said  that  the  rights  declared  by  an  elective  statute 
have  their  origin  and  sanction  in  the  agreement  of  the  parties  to  be 
bound  by  the  statute.  Under  a  compulsory  statute,  however,  the 
correlative  rights  and  obligations  are  not  founded  upon  contract. 

The  question  resolves  itself,  then,  into  one  of  tlie  correct  inter- 
pretations of  our  statute.  Ordinarily,  the  statutes  of  a  State  have 
no  force  beyond  its  boundaries. 

Unquestionably,  the  legislature  of  Alaska  has  full  authority  to  de- 
termine the  conditions  upon  which  liability  shall  exist  for  an  injury 
sustained  within  the  bojmdaries  of  that  terriory,  and  this  right 
could  not  be  limited  by  the  circumstances  that  the  injured  person 
might  be  a  nonresident  of  Alaska,  and  in  the  employment  of  another 
nonresident  under  a  contract  of  employment  made  elsewhere.  It 
will  not  be  supposed  that  the  legislature  of  this  State  undertook  to 
pass  a  law  which  would  trench  upon  the  sovereign  powers  of  any 
other  jurisdiction. 

Citing  decisions  in  other  States  where  the  laws  have  been  held  to 
have  extraterritorial  effect,  the  court  differentiates  the  cases  arising 
in  Connecticut,  New  Jersey,  and  West  Virginia,  because  in  those 
States  the  laws  are  elective,  and  in  the  instance  of  West  Virginia 
the  language  of  the  law  appears  to  make  it  apply  to  all  workmen, 
except  those  employed  wholly  without  the  State,  which  was  not  the 
fact  with  reference  to  the  miner  whose  injury  gave  rise  to  the  de- 
cision. As  to  New  York,  it  is  said  that  while  the  statute  is  compul- 
sory, the  fact  that  payments  are  made  from  a  State  fund,  supported 
by  premiums  whose  amount  is  calculated  on  the  total*  pay  roll, 
makes  the  decision  there  irrelevant  under  the  circumstances  existing 
in  California. 


Workmen's  Compensation — Extraterritorial  Effect  of  Stat- 
ute— Vessel  in  Port  of  Another  State — Kruse  et  al  v.  PUhhury 
et  al.^  Supreme  Court  of  California  {Jan.  19,  1917),  162  Pacific  Re- 
porter, page  891. — Compensation  having  been  ordered  by  the  indus- 
trial accident  commission  to  be  paid  to  Emily  Sandberg  by  Emil  T, 
Kruse  and  others,  employers,  for  the  death  of  her  husband,  the  em- 
ployers applied  for  a  writ  of  certiorari.  The  deceased,  Louis  Sand- 
berg, was  second  officer  of  a  vessel  and  was  killed  while  the  vessel  was 
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in  port  at  Hoquiam,  Wash.  It  had  already  been  settled  by  the  deci- 
sion in  North  Alaska  Salmon  Co.  v.  Pillsbury  (see  above)  that  the 
California  compensation  law  does  not  have  extraterritorial  effect,  but 
it  was  contended  that  the  fiction  of  admiralty  law  causes  a  vessel 
owned  in  any  jurisdiction  to  remain  a  part  of  the  territory  of  its  own 
State  or  country  wherever  it  may  be«  The  court  held,  after  an  exami- 
lion  of  pertinent  cases,  that  this  does  not  hold  as  to  a  vessel  in  port. 
The  award  of  the  commission  was  therefore  annulled.  Judge  Mel- 
vin  in  the  opinion  written  by  him  used  the  following  language : 

There  are  many  authorities  in  support  of  the  rule  that  when  a 
merchant  vessel  of  one  country  enters  the  port  of  another  for  the 
purposes  of  commerce,  it  subjects  itself  to  the  laws  of  the  sovereignty 
governing  such  port^  unless  some  different  rule  has  been  established 
by  treaty  or  otherwise. 

All  nations  have  equal  authority  upon  the  high  seas,  and  there- 
fore a  ship  upon  the  waters  of  the  open  ocean  is  subject  to  the  laws 
of  the  home  port,  being  for  all  purposes  a  part  of  tne  substance  of 
the  country  from  which  she  sails.  But  in  the  port  of  a  foreign  coun- 
try the  laws  of  that  country  are  in  full  force,  and  must  operate  to 
the  exclusion  of  the  statutes  of  the  sovereignty  governing  tne  ship's 
home  port. 

Workmen's  Compensation — Farm  Labor — ^Laborer  on  Thrash- 
ing Machine — In  re  Boyer^  Appellate  Court  of  Indiana^  Division 
No.  1  {Oct.  S6,  1917),  117  Northeastern  Reporter,  page  5^7.— Wil- 
liam Boyer  was  a  separator  man  on  a  thrashing  machine  operated 
by  Edward  A.  Lane,  who  went  about  from  farm  to  farm  thrash- 
ing oats  and  wheat  at  a  fixed  price  per  bushel.  The  employer 
opposed  an  ajiplication  for  compensation  on  the  groimd  that  the 
employee  was  a  farm  laborer,  and  so  belonged  to  a  class  excepted 
from  the  operation  of  the  compensation  law.  The  industrial  board 
certified  the  disputed  question  of  law  to  the  court,  which  decided 
in  favor  of  the  employee.  It  was  pointed  out  that  the  thrashing 
is  seldom  done  by  the  farmer  himself,  and  that  the  thrashing  and 
milling  of  grain  are  equally  pursuits  distinct  from  farming,  the  fact 
that  the  thrashing  machine  travels  about  and  operates  upon  the 
farms  not  making  any  difference  in  the  classification. 


Workmen's  Compensation — Hazardous  Employment — Brick- 
later  Pointing  Wall  of  Lithographic  Establishment — Dose '  v, 
Moehle  Lithographic  Co.,  Court  of  Appeals  of  New  York  {Oct.  23 , 
1917),  117  Northeastern  Reporter,  page  616. — Jacob  Dose  was  em- 
ployed by  the  company  named,  whose  business,  that  of  lithograph- 
ing and  printing,  is  classed  as  a  hazardous  one  under  the  New  York 
workmen's  compensation  act,  to  point  up  and  repair  the  wall  of  its 
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building.  He  worked  at  day  wages,  and  the  company  furnished  all 
materials  and  apparatus.  On  June  22,  1916,  while  he  was  at  work, 
a  rope  supporting  a  scaffold  broke,  and  he  was  thrown  30  feet  to 
the  ground  and  suffered  injuries  for  which  he  claimed  compensation. 
The  industrial  commission  made  an  award  in  the  claimant's  favor, 
but  this  was  reversed  by  the  supreme  court,  appellate  division,  on  the 
authority  of  Bargey  v.  Massaro  Macaroni  Co.,  155  N.  Y.Supp*  1076, 
affirmed  113  N.  E.  407  (BuL  No.  224,  p.  270).  The  court  of  appeals 
reversed  the  judgment  of  the  supreme  court,  holding  the  employee 
entitled  to  compensation.  Judge  Hogan,  who  delivered  the  opinion, 
reviewed  the  Bargey  Case,  and  called  attention  to  the  provision  in 
chapter  622,  Laws  of  1916,  amending  the  definition  of  the  term  ^  em« 
ployee."   The  following  is  quoted  from  the  opinion : 

It  is  obvious  from  a  comparison  of  the  earlier  law  with  the 
amended  statute,  that  under  the  statute,  before  the  amendment,  au 
employee  to  be  entitled  to  an  award  must  have  been  engaged  in  a 
hazardous  employment  in  the  service  of  an  employer  conducting  a 
hazardous  employment.  Such  was  the  construction  of  the  law  in  the 
Bargey  Case.  The  amendment  of  1916  was  intended  to,  and  does, 
embrace  an  additional  class  of  employees,  viz,  those  in  the  service  of 
an  employer  carrying  on  a  hazardous  employment,  even  though  such 
employee  is  not  actually  engaged  in  a  hazardous  employment.  The 
claimant,  Dose,  was  clearly  within  the  class  embraced  in  the  amended 
law. 

The  appellate  division  held  that  the  injury  to  Dose  did  not  arise 
out  of,  and  in  the  course  of,  an  employment  "  carried  on  by  the  em- 
ployer for  pecuniary  gain,"  that  Dose  had  no  connection  whatever 
with  the  hazardous  employment  conducted  in  the  building,  that  his 
injury  arose  not  out  of  and  in  the  course  of  the  work  of  lithographing 
and  printing,  but  of  bricklaying,  and  that  the  employment  of  brick- 
laying was  not  carried  on  by  the  employer  for  pecuniary  gain.  That 
conclusion  would  render  meaningless  the  amendment  of  1916.  The 
company  was  an  employer  of  workmen.  It  conducted  a  hazardous 
business  for  pecuniary  gain,  which  term,  as  used  in  the  statute, 
merely  means  that  the  employer  must  be  carrying  on  a  trade,  busi- 
ness, or  occupation  for  gain  in  order  to  come  within  the  act  Matter 
of  Mulford,  220  N.  Y.  543, 116  N.  E.  344  [seep.  236].  The  injury  re- 
ceived  by  Dose  was  accidental,  and  sustained  by  him  as  an  employee 
in  the  service  of  the  company  which  carried  on  a  hazardous  employ- 
ment. The  position  that  he  was  employed  in  bricklaying,  which  was 
not  carried  on  for  pecuniary  gain  by  the  company,  is  untenable.  A 
proper  conduct  of  the  business  of  the  company  required  a  suitable 
plant,  machinery,  tools,  etc.  The  company  could  not,  in  justice  to 
itself,  its  business,  or  its  employees,  continue  business  in  a  plant 
which  was  actually  unsafe  or  in  danger  of  becoming  so.  Dose  was 
engaged  in  an  employment  incidental  and  requisite  to  the  business 
carried  on  by  the  company;  and,  under  the  law  as  amended,  was 
clearly  entitled  to  compensation. 
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's  Compensation — Hazabdous  Emplotmbnt — ^Driyes  foh 


FuosisT,  Injuked  in  Arranging  Window  Box. — Glai&l  v.  Stufnpp^ 
Court  of  Appeals  of  New  York  {Jan.  SO^  1917)  ^  Hi  Northeast- 
em  Reporter,  page  1063. — Franz  Glatzl  having  suffered  fatal  in- 
juries  while  in  the  employ  of  G.  E.  M.  Stumpp,  a  florist,  proceedings 
for  compensation  were  brought  by  his  widow,  Eugenie  Glatzl,  and 
his  minor  children,  and  an  award  was  made  in  their  favor  by  the 
industrial  commission.  The  employee  was  a  driver  engaged  in  mak- 
ing  deliveries,  and  on  November  8, 1915,  he  drove  to  a  certain  house, 
and  the  other  man  on  the  wagon  delivered  flowers  there.  They  then 
attempted  to  arrange  a  window  box,  Glatzl  climbing  upon  a  ladder 
in  front  of  the  house.  He  lost  his  balance  and  fell  upon  the  ground, 
and  the  window  box,  falling  upon  him,  fractured  and  lacerated  his 
thumb.  Tetanus  developed  and  caused  his  death  on  November  24. 
The  court,  reversing  decisions  of  the  board  and  of  the  appellate 
division  of  the  supreme  court,  held  that  the  injury  was  not  in  the 
course  of  a  hazardous  employment  as  driver,  Judge  Cuddeback  deliv- 
ering the  opinion  and  saying  in  part : 

It  has  been  said  that  the  employer  of  Franz  Glatzl  was  engaged  in 
carrying  on  the  business  of  a  florist,  which  is  not  a  hazardous  employ- 
ment under  the  act,  and  that  Glatzl,  his  employee,  was  not,  therefore, 
frotected  in  any  degree  by  the  statute.  We  do  not  accept  that  view, 
t  is  true  that  the  business  of  florist  is  not  mentioned  in  the  act  as  a 
hazardous  employment;  but  in  this  case,  as  incident  to  his  business, 
the  florist  imdertook  to  deliver  to  his  customers  the  flowers  which 
they  purchased,  and  in  carrying  on  that  branch  of  the  business  he 
operated  a  wagon  on  the  streets  and  highways  of  the  city.  That  was 
within  the  words  of  the  statute  a  hazardous  employment,  and  Glatzl 
was  hired  to  drive  the  wagon.  If  the  injury  which  he  received  had 
arisen  out  of  and  in  the  course  of  that  employment,  it  would  seem 
plain  that  a  case  under  the  statute  was  made  out.  Then  the  widow 
and  children  would  be  entitled  to  the  award;  but  Glatzl  was  not 
engaged  in  such  service  when  he  fell. 

I  can  observe  no  connection  between  the  driving  of  the  delivery 
wagon  by  Glatzl  and  his  fall  from  the  ladder  which  resulted  in  his 
death.  It  was  not  because  Glatzl  was  the  driver  of  the  delivery 
wagon  that  he  fell  from  the  ladder.  Any  other  person  adjusting  the 
wmdow  box  might  have  been  injured  in  the  same  manner. 


Workmen's  Compensation — ^Hazardous  Employment — Operating 
Exsilage  Cutter  on  Farm — Raney  v.  State  Industrial  Commission, 
Supreme  Court  of  Oregon  {July  17, 1917)  ,166  Pacific  Reporter,  page 
523. — Wesley  Raney  was  injured  in  the  employ  of  D.  R.  Tinner stet, 
while  engaged  in  operating  an  ensilage  cutter  propelled  by  a  gasoline 
engine.  His  hand  was  caught  by  the  knives  and  torn  off  at  the  wrist. 
The  employer's  business  was  that  of  a  farmer.  The  industrial  acci- 
dent commission  refused  compensation,  but  the  circuit  court  of  Tilla- 
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mook  County  reversed  this  and  gave  judgment  in  the  employee's 
favor.  This  was  affirmed  by  the  supreme  court,  which  held  that  the 
occupation  was  included  within  the  compensation  law,  the  cutter 
used  being  a  "  feed  mill "  under  its  provisions.  The  court  said  fur- 
ther that — 

The  fact  that  the  operation  of  an  ensilag:e  cutter  may  have  been 
merely  incidental  to  farming,  the  business  in  which  plaintiff's  em- 
ployer was  generally  engaged,  did  not  make  the  management  of  the 
''  feed  miU  "  a  less  hazardous  occupation. 

The  compensation  law  was  amended  by  the  legislature  of  1917  so 
as  to  exempt  farmers  from  liability  for  compensation  for  injuries 
received  in  the  cutting  of  ensilage  or  other  work  done  by  power- 
driven  machinery  when  incidental  to  farming  operations.  Since  the 
injury  in  the  present  case  occurred  in  1916,  compensation  to  the 
claimant  is,  of  course,  not  affected  by  this  subsequent  enactment. 


Workmen's  Compensation — Hazardous  Employment — Salesman 

FOR  NONHAZARDOUS  BUSINESS,  RiDING  MOTORCYCLE — Mxilfovd  Ct  ol  V. 

A.  S.  Pettit  cfi  Sons^  Inc,^  Court  of  Appeals  of  New  York  {May  1^ 
1917)  y  116  Northeastern  Reporter^  page  3i4' — ^Norma  S.  Mulford 
instituted  proceedings  under  the  compensation  law  for  the  death  of 
her  husband,  Edward  S.  Mulford,  which  was  opposed  by  the  em- 
ployer, the  company  named,  and  by  the  insurance  carrier.  The 
employer  dealt  in  lumber,  coal  and  feed,  not  a  hazardous  business 
under  the  compensation  law.  The  claim  was  made,  however,  under 
group  41  of  section  2,  which  covers  the  operation  of  vehicles  by  gaso- 
line and  other  power.  The  appellate  division  affirmed  an  award 
made  by  the  industrial  commission  in  favor  of  the  claimant,  and  this 
judgment  was  affirmed  by  the  court  of  appeals.  Judge  Pound,  in  the 
opinion,  comparing  with  this  case  similar  cases  decided  in  the  State, 
and  saying : 

Of  course,  the  employer  in  this  case  was  not  in  the  business  of 
operating  a  motorcycle  for  gain.  Its  business  was  not  the  operation 
of  motorcycles  in  any  sense.  I  think,  however,  that  "pecuniary 
gain,"  as  used  in  the  statute,  merely  means  that  the  employer  must 
be  carrying  on  a  trade,  business,  or  occupation  for  gain  in  order  to 
come  withm  the  act.  If,  in  that  connection,  the  purpose  of  using 
the  motorcycle  is  profit,  that  is  enough.  Herbert  v.  Shanley  Co.,  242 
U.  S.  591,  37  Sup.  Ct.  232.  The  deceased  in  this  case  operated  the 
motorcycle  as  an  incident  to  his  employer's  business.  In  the  Bargey 
Case  [218  N.  Y.  410,  113  N.  E.  407;  Bui.  No.  224,  p.  270]  we  held 
that  deceased,  a  carpenter  making  repairs  on  a  building  used  in  the 
manufacture  of  macaroni,  was  not  covered  by  the  act,  because  the 
employer's  occupation  was  the  preparation  of  macaroni,  and  that  the 
employee  was  not  engaged  therein.    The  question  presented  in  this 
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case  was  not  considered  in  the  opinion^  although  it  was  said  that  the 
macaroni  company  was  not  engaged  in  the  repair  of  buildings  for 
pecnniary  gain.* 

Workmen's  Compensation — ^Hazardous  Employ^ient — Storage— 
RETAHi  Coal  Deai^er — In  re  Roberto^  Supreme  Court  of  New  Torkj 
Appellate  Division^  Third  DepartTnent  {Nov.  H^  J917)j  167  New 
York  Supplement^  page  S97. — ^Berhardina  Roberto  applied  for  com- 
pensation for  the  death  of  an  employee  of  John  F.  Schmadeke  (Inc.), 
which  conducted  a  large  retail  coal  business,  The  capacity  of  its 
pockets  was  between  10,000  and  12,000  tons,  and  the  daily  sales 
amounted  to  not  far  from  1,000  tons.  On  December  15,  1916,  the 
supply  of  coal  was  small,  and  it  was  necessary  for  the  employee  to 
"  trim  "  the  coal  by  moving  coal  out  of  the  corners  of  the  pocket,  so 
that  it  would  run  by  gravity  down  a  chute  into  automobile  trucks 
for  delivery  to  customers.  The  employee  was  walking  along  a  cor- 
ridor around  the  pocket  when  he  fell,  sustaining  fatal  injuries.  The 
court  reversed  an  award  to  the  applicant,  and  dismissed  the  claim. 
It  held  that  the  business  of  an  employer  does  not  come  within  the 
meaning  of  the  term  "  storage  "  in  the  law,  even  though  his  business 
may  be  an  extensive  one,  where  goods  are  kept  on  hand  with  no 
other  purpose  than  their  delivery  as  fast  as  sales  can  be  made. 


Workmen's  Compensation — ^Hazardous  Employment — Storage — 
KETArL  Store — Walsh  v.  F.  Tf.  Woolworth  Co.^  Supreme  Court  of 
New  York^  Appellate  Division,  Third  Department  (  Nov.  H,  1917) , 
167  New  York  Supplement,  page  394* — ^Emmet  G.  Walsh  was  awarded 
compensation  by  the  industrial  commission  for  an  injury  alleged  to 
have  been  sustained  on  October  21,  1916,  in  the  form  of  a  strain  of 
the  employee's  back.  He  was  a  boy  of  16,  and  his  duties  were  to  take 
merchandise  delivered  on  the  sidewalk  in  front  of  the  employer's 
5  and  10  cent  store  and  place  it  in  the  basement,  and  to  take  the  goods 
to  the  salesrooiri  above  at  the  request  of  the  salesmen.  He  claimed 
that  the  injury  happened  while  he  was  rolling  a  barrel  of  peanuts 
up  an  incline.  The  question  of  fact  as  to  the  injury  having  been  set- 
tled by  the  decision  of  the  commission,  the  only  point  at  issue  was 
whether  it  occurred  in  the  hazardous  employment  of  "  storage."  The 
employer  was  held  not  to  be  engaged  in  this  business,  and  the  award 
was  reversed  and  the  claim  dismissed.  The  following  is  taken  from 
the  opinion  delivered  by  Judge  Woodward : 

The  most  obvious  thing  about  group  29,  in  connection  with  the 
scheme  of  the  workmen's  compensation  law  generally,  is  the  fact  that 
it  deals  with  wholesale  matters.    When  the  statute  refers  to  ware- 


^  For  a  repudiation  of  the  doctrine  in  the  Bargey  Case  see  Dose  v.  Moehle  lithographic 
Co.,  p.  233. 
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housing  or  "  storage  of  all  kinds  and  storage  for  hire,"  we  are  to  under- 
stand, not  purely  incidental  storage  of  the  goods  necessary  to  keep 
up  a  retail  stock,  but  the  wholesale  storage  of  merchandise  in  large 
packages,  involving  special  dangers  in  their  handling  and  storage. 
Formerly  an  employee  was  defined  to  be  "  a  person  who  is  engaged 
in  a  hazardous  employment  in  the  service  of  an  employer  carrying 
on  or  conducting  the  same,"  but  now  it  is  "  a  person  engaged  in  one 
of  the  occupations  enumerated,"  or  one  "  who  is  in  the  service  of  an 
employer  whose  principal  business  is  that  of  carrying  on  or  conduct- 
ing a  hazardous  employment  upon  the  premises,"  etc.,  and  this  clearly 
excludes  the  claimant  in  this  case,  for  it  can  not  be  contended  that 
the  employer's  "  principal  business  "  was  that  of  a  warehouseman  or 
storage  man,  in  the  light  of  the  record  now  before  us. 


Workmen's  Compensation — Hazardous  Employment — ^Weiqhino 
Hides  Unloaded  From  Vessels — Injury — ^Antpirax  Contractfeii 
Through  Abrasion  of  Skin — Hiers  v.  JoTin  A.  Hall  <&  Co,^  Supreme 
Court. of  New  Torh^  Appellate  Division^  Third  Department  {May  2y 
1917) ,  IGi  New  York  Supplement^  page  767. — ^Eugene  H.  Hiers  was 
awarded  compensation  by  the  State  industrial  commission  against 
his  employer,  the  company  named,  and  its  insurer.  His  occupation 
was  weighing  hides  on  the  piers  in  Brooklyn,  the  hides  constituting 
parts  of  the  cargoes  unloaded  from  vessels.  Such  unloading  and 
handling  is  one  of  the  occupations  designated  as  hazardbus  under  the 
compensation  law.  His  gloves  became  permeated  with  moisture  and 
salt  from  tlje  hides  and  a  swelling  was  caused  on  the  back  of  one  of 
his  hands,  resulting  in  an  abrasion  of  the  skin  upon  this  swelling.  On 
February  10,  1916,  anthrax  germs  contained  in  the  hides  were  com- 
municated to  his  system  through  this  fissure,  and  the  award  was 
made  for  the  disease  resulting.  A  compensable  injury  is  defined  by 
the  act  as  including : 

"  Only  accidental  injuries  arising  out  of  and  in  the  course  of  em- 
ployment, and  such  disease  or  infection  as  may  naturally  and  unavoid- 
ably result  therefrom." 

The  award  in  favor  of  the  employee  was  affirmed,  Judge  Cochrane 
saying: 

There  is  a  broad  distinction  between  the  present  case  and  the  case 
of  an  occupational  disease.  The  latter  is  incidental  to  the  occupation, 
or  is  a  natural  outcome  thereof.  It  is  expected,  usual,  and  ordinary. 
Tliis  disease  incurred  by  the  claimant  was  unexpected,  unusual,  and 
extraordinary,  as  much  so  as  if  a  serpent  concealed  in  the  hides  had 
attacked  him.  There  is  no  difference  in  principle  because  the  attack, 
instead  of  being  made  unexpectedly  by  a  concealed  serpent,  was  made 
unexpectedly  by  a  concealed  disease  germ.  We  think  the  circum- 
stances constitute  an  accidental  injury,  within  the  meaning  of  the 
statute. 

However,  there  is  another  theory  on  which  this  award  may  be  up- 
held.   The  claimant,  in  the  course  of  his  employment  and  as  a  result 
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thereof,  had  received  an  abrasion  on  his  hand  or  a  fissure  therein. 
This  may  properly  be  deemed  an  accidental  injury  arising  out  of  and 
in  the  course  of  his  employment,  and  the  disease  or  infection  caused 
by  the  anthrax  germ  may  be  deemed  "such  disease  or  infection  as 
may  naturaUy  and  unavoidably  result "  from  such  injury,  within  the 
meaning  of  the  statute. 

Woekmbn's  Compensation — Horticdi-turaii  Labor — Janitor 
Pruning  Tree — Kramer  v.  Iridustrial  Accident  Com/nvission  of  Call- 
fomia^  Calif amia  District  Court  of  Appeah  {Oct  IS,  1916),  161 
Pacific  Reporter,  page  278. — ^The  industrial  accident  commission 
awarded  compensation  to  Oscar  Ohlsson  for  injury  received  while 
in  the  employ  of  Henry  J.  Kramer.  The  former  was  janitor  of  a 
building  used  by  his  employer  as  a  dancing  academy  and  dwelling 
house.  On  the  adjoining  lot  was  a  garage  used  by  Kramer,  and  the 
serious  disability  of  the  employee  resulted  from  the  piercing  of  his 
ankle  by  a  palm  thorn  while  he  was  pruning  a  fig  tree  on  this  lot. 
Horticultural  labor  is  excluded  from  compensation,  and  the  court 
reversed  the  award  on  the  ground  that  he  was  engaged  in  such 
labor.  In  the  course  of  the  opinion  delivered  by  Judge  Shaw,  he 
said: 

It  appears  that  Ohlsson  was  employed  in  a  dual  capacity;  that 
is,  in  the  capacity  of  a  janitor  for  a  dancing  hall  and  a  house 
and  garden  laborer.  In  the  light  of  the  evidence  we  construe  the 
finding  that  Ohlsson  was  employed  as  a  house  and  garden  laborer 
as  referring  to  household  domestic  service  mentioned  in  section  14, 
and  the  caring  for  the  flowers,  grass,  trees,  and  shrubbery  growing 
upon  the  two  lots.  In  other  words,  the  service  performed  by  Ohlsson 
as  a  house  laborer  consisted  of  household  domestic  service,  while  that 
performed  by  him  in  the  capacity  of  a  garden  laborer  consisted  in 
horticultural  labor.  Clearly  the  labor  of  caring  for  grass  lawns, 
trees,  shrubbery,  and  flowers  is  horticultural  in  character.  The  prun- 
ing of  this  fig  tree  without  specific  instructions  so  to  do  might  well 
be  regarded  as  within  the  scope  of  his  employment  as  gardener, 
since  the  proper  care  thereof  required  such  work  to  be  done.  It  did 
not  interiere  with  the  use  of  the  driveway,  and  the  pruning  thereof 
had  no  connection  with  the  work  of  janitor  which  by  any  stretch  of 
the  imagination  could  render  it  incidental  thereto.  Therefore  the 
conclusion  of  law  as  found  by  the  commission  that  at  the  time  of  the 
injury  "  the  applicant  employee  was  not  engaged  in  any  of  the  occu- 
pations or  employments  excepted  by  section  14  of  the  workmen's 
compensation,  insurance^  and  safety  act  from  the  provisions  of  said 
act  *'  is  without  support  in  the  facts  found. 

New  York  decisions  are  discussed  and  found  to  be  in  agreement 
with  this  view. 

Workmen's  Compensation — ^Injury — Actinomycosis  from  Pui,- 
vERizED  Grain — Hartford  Accident  cfe  Inderrmity  Co,  v.  Industrial 
Commission  et  al.j  Supreme  Court  of  California  {Jan.  4,  1917) ,  163 
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Pacvfic  Reporter^  page  £SS, — ^H.  A.  Burris,  an  employee  of  the  Per- 
kins Grain  &  Milling  Co.  during  the  months  of  October,  November, 
and  December,  1915,  became  aJBUcted  with  an  affection  of  the  nose 
and  mouth  which  was  diagnosed  as  actinoniycosis.  His  work  was 
filling  sacks  with  ground  barley  and  wheat,  and  the  evidence,  from 
physicians  who  testified  and  medical  works  to  which  they  referred, 
was  conflicting  as  to  the  causes  of  the  disease  and  as  to  whether  it 
could  be  contracted  from  grain.  The  commission's  decision,  award- 
ing compensation  to  the  employee,  was  upheld  by  the  court,  the 
opinion,  delivered  per  curiam,  concluding  as  follows: 

The  commission  resolved  this  conflict  in  opinion  and  authority  in 
favor  of  the  applicant  for  compensation  by  its  finding  that  *^the 
applicant's  employment  in  and  about  the  handling  of  grain  caused 
him  to  contract  the  disease  known  as  actinomycosis."  The  evidence 
in  support  of  this  finding  consists,  not  only  in  the  opinion  evidence 
of  the  physicians  who  treated  the  applicant  and  diagnosed  his  case, 
but  also  in  the  testimony  of  the  applicant  himself  that  he  had  not 
theretofore  suffered  from  any  such  disorder,  but  that  it  had  become 
acutely  developed  whilst  he  was  engaged  in  the  work  of  sacking  and 
handling  pulverized  grain  for  his  employer.  We  think  this  evi- 
dence was  sufficient  to  warrant  the  commission  in  arriving  at  its 
aforesaid  conclusion,  and  this  being  so,  we  have  no  power  to  interfere 
with  its  discretion  in  making  said  award. 


Workmen's  Compensation — ^Injury  Arising  otrr  of  and  in 
Course  of  Employment — ^Answering  Telephone  Call — Holland' 
St,  Louis  Sugar  Co,  v.  Shraluka^  Appellate  Court  of  Indiana,  Divi-  , 
sion  No.  2  {May  28^  1917)  ^  116  Northeastern  Reporter^  page  330, — 
Compensation  was  awarded  Barton  Shraluka  by  the  industrial  board 
of  Indiana,  and  the  company  named,  his  employer,  appealed  from  the 
award.  The  employee  worked  in  the  sugar  factory  from  6  a.  m.  to 
6  p.  m.,  7  days  a  week,  without  opportunity  to  go  outside  the  factory 
or  allowance  of  time  for  lunch.  While  at  work  on  the  third  floor  ho 
was  informed  by  the  company's  chemist  that  he  was  wanted  on  the 
telephone.  He  started  to  walk  down  stairs,  but  near  the  top  slipped 
on  some  pieces  of  beet  and  fell  to  the  floor  below,  sustaining  several 
injuries.  It  proved  that  the  telephone  call  was  for  another  employee. 
The  principal  question  was  whether  the  injury  was  one  arising  out  of 
the  employment.  The  court  decided  that  it  was  and  affirmed  the 
award.  Judge  Dausman  delivered  the  opinion,  stating  the  principles 
set  up  by  the  apposite  cases,  which  are  cited,  and  saying  that  even  if 
the  call  had  been  one  from  his  family  or  friends,  it  would  have  been. 
presumable  that  it  was  under  the  circumstances  an  incident  of  his 
employment,  especially  as  he  had  been  summoned  by  a  superior,  and 
had  a  right  to  assume  that  the  call  pertained  to  his  employment. 
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Workmen's  Compensation — Injury  Arising  Out  of  And  in 
Course  of  Employment — Attempt  to  Raise  Window  Intention- 
ally Nailed  Down — In  re  Borin^  Supreme  Judicial  Court  of  Massa- 
chusetts {June  27^  /^/T'),  116  Northeastern  Reporter^  page  817, — 
John  Borin  was  injured  while  in  the  employ  of  the  William  Ryde 
Co.  Certain  windows  in  the  room  had  been  nailed  down,  because  to 
reach  them  for  the  purpose  of  opening  and  closing  involved  dan- 
gerous climbing  over  dye  tubs  filled  with  hot  water  and  steanu 
The  need  of  fresh  air  being  great,  the  employee  climbed  over  the 
tubs  and  attempted  to  detach  with  a  hammer  and  chisel  the  slat  with 
which  one  of  the  windows  was  fastened.  A  piece  of  the  chisel  flew 
and  struck  him  in  the  eye,  causing  the  injury  for  which  he  claimed 
compensation.  In  reversing  an  award  made  in  his  favor  the  court 
held  that  this  injury  did  not  arise  out  of  the  employment,  Judge 
Braley  concluding  the  opinion  written  by  him  as  follows : 

The  claimant  therefore  must  be  held  to  have  worked  in  the  dye 
house  as  fitted  for  use  by  his  employer,  who  had  the  absolute  right 
to  close  the  windows  temporarilyj  or  permanently,  so  that  the  prem- 
ises should  be  used  as  if  those  windows  formed  no  part  of  the  con- 
struction or  equipment;  of  which  conditions  he  had  implied  or  con- 
structive notice.  The  fastened  window  spoke  as  plainly  to  him  that 
it  was  to  remain  closed  as  if  a  printed  notice  had  been  posted,  or  an 
oral  order  had  been  given,  the  intentional  violation  of  which  ordi- 
narily would  have  precluded  compensation. 

Workmen's  Compensation — Injury  Arising  Out  of  and  in  Course 
OF  Employment — ^Domestic  Servant  Lighting  Fire  with  Alco- 
hol— Kolasynski  v.  Klie^  Supreme  Court  of  New  Jersey  {Oct,  5, 
2917) J  10£  Atlantic  Reporter ^  page  6. — Antoni  Kolasynski  claimed 
compensation  for  the  death  of  a  servant  in  the  family  of  John  H. 
Klie,  this  employee  having  been  burned  to  death  while  lighting  a  fire. 
She  had  been  warned  not  to  use  kerosene  "or  anything  like  that" 
for  the  purpose,  but  the  accident  occurred  while  she  was  using  wood 
alcohol.  The  court,  speaking  through  Judge  Swayze,  said  that  the 
only  question  was  whether  the  accident  was  one  arising  out  of  and 
in  the  course  of  the  employment,  and  aflSrmed  a  judgment  for  the 
petitioner,  saying  in  part: 

That  it  was  by  accident  is  not  questioned.  It  was  a  fortuitous 
event,  which  mi^nt  indeed  be  expected  but  might  never  happen.  We 
must  conclude  that  it  arose  out  of  and  in  the  course  of  the  employ- 
ment unless  the  disobedience  of  orders  prevents  that  conclusion. 
The  disobedience  of  orders  in  this  case  was  a  disobedience  of  orders 
as  to  the  way  in  which  the  work  should  be  done.  The  work  itself 
was  the  very  work  decedent  was  expected  to  do.  It  was  done  at  the 
very  place  where  it  was  meant  to  be  done. 

The  measure  of  disobedience  found  was  held  not  to  bar  the  claim, 
and  the  judgment  was  affirmed. 
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Workmen's  Compensation — Injury  Arising  Out  op  and  in 
Course  of  Employment — ^Eating  Lunch — Manor  v.  Pennington^ 
Supreme  Court  of  New  York^  Appellate  Division^  Third  Department 
{Nov.  H^  1917)^  167  New  York  Supplement,  page  4^^.— Alfred  Pen- 
nington was  a  contractor  doing  some  construction  work  on  the  main 
and  second  floors  of  a  garage  in  Plattsburg,  N.  Y.,  and  had  in  his 
employ  William  Manor.  The  employer  had  no  control  over  the  base- 
ment of  the  garage.  Manor  and  three  other  men  went  into  the  cellar 
at  noon  to  eat  their  dinner,  and  just  as  they  were  about  to  go  upstairs 
to  resume  work  the  boiler  exploded,  and  Manor  received  burns  from 
which  he  died  the  same  day.  John  Manor  made  claim  for  compensa- 
tion, and  the  industrial  commission  made  an  award  in  his  favor. 
The  court,  however,  held  that  the  injury  did  not  arise  out  of  and  in 
the  course  of  the  employment,  Judge  Woodward,  for  the  court,  say- 
ing in  part: 

Manor  was  not  an  employee  because  he  was  not  engaged  in  per- 
forming any  of  the  work  for  which  he  was  employed  (Bargey  ^. 
Massaro  Macaroni  Co.,  218  N.  Y.  410,  413,  113  N.  E.  407  [Bui.  No. 
224,  p.  270] ) ;  his  injuries  did  not  arise  out  of  his  employment  in 
any  other  sense  than  that  he  was,  probably,  in  that  locality  because 
he  was  employed  upon  the  first  and  second  stories  of  the  building, 
but  he  was  not  at  the  time  doing  anything  for  the  employer,  any 
more  than  he  w^ould  have  been  if  he  had  been  waiting  in  the  office 
of  a  local  hotel  for  the  expiring  of  the  dinner  hour. 

The  accident  which  happened  was  not  due  to  any  risk  growing  out 
of  the  performance  of  the  employer's  contract;  it  was  such  a  risk 
as  arose  from  the  conduct  of  the  garage  by  its  owners,  with  which 
the  employer  had  no  relation,  and  the  employee  could  have  been 
performing  no  service  for  the  master.  He  was  performing  no  work 
whatever;  he  was  awaiting  the  hour  to  return  to  his  employment  in 
a  part  of  the  premises  which  were  in  the  possession  and  control  of 
third  persons;  and  the  law  does  not  extend  its  protection  to  one  thus 
situated. 


Wobkmen's  Compensation — Injubt  Arising  Out  of  and  ix 
Course  op  Employment — Employee  in  Factory  on  Both  Sides  of 
Street,  Slipping  on  Ice — Redner  v.  H.  C.  Faher  dh  Son,  Suprcfne 
Court  of  New  York^  Appellate  Division^  Third  Department  (Nov, 
U,  1917) ,  167  New  York  Suppleinent,  page  ^4i^.— Charles  W-  Redner 
was  employed  as  a  general  utility  man  by  the  H.  C.  Faber  &  Son  Co., 
manufacturer  of  trunks.  Across  the  street  is  a  second  trunk  factory, 
operated  by  the  A.  W.  Winship  Co.,  a  corporation  having  the  same 
stockholders  as  the  Faber  company  and  carried  on  as  a  single  execu- 
tive organization  with  it.  It  was  Redner's  duty  to  perform  services 
for  both  concerns,  including  the  lettering  of  trunks.  On  January 
20,  1916,  he  went,  at  the  direction  of  the  superintendent  of  the 
Faber  company,  to  letter  a  trunk  in  the  building  of  the  Winship 
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company.  On  attempting  to  return  he  slipped  upon  the  snow  and 
ioe  in  the  street,  and  from  the  effects  of  the  fall  receired  he  died  six 
months  later.  The  question  upon  which  the  decision  turned  was 
whether  the  injury  was  one  arising  out  of  the  employment,  it  being 
contended  on*  the  part  of  the  employer  and  insurer,  who  appealed 
from  an  award  of  compensation  to  the  widow,  that  it  was  the  result 
of  a  street  accident,  to  which  all  persons  using  the  highway  were 
equally  liable.  The  court,  speaking  through  Judge  Woodward, 
affirmed  the  award,  saying  that  some  English  decisions  would  seem 
to  sustain  the  contention  mentioned,  and  that  some  of  our  own  have 
refused  to  sustain  awards  in  cases  where  injuries  occurred  in  high- 
ways after  the  termination  of  the  hours  of  employment,  but  had  not 
gone  to  the  extent  to  which  the  court  was  asked  to  go  in  the  present 
case.    Continuing,  the  opinion  says  in  part : 

The  evidence  indicates  that,  while  the  location  of  the  accident 
was  technically  a  public  highway,  it  was  in  fact  practically  a  part 
of  the  premises  of  these  two  corporations;  it  was  not  generally 
used  for  street  purposes.  The  determining  factor  is,  not  whether  the 
accident  occurred  in  a  public  highway,  but  whether  the  employee  was 
there  in  the  performance  of  his  duties.  If  he  was  there  in  the  dis- 
charge of  the  obligations  of  his  employment,  the  accident  would 
arise  out  of  such  employment  as  certainly  as  though  he  had  reached 
a  point  within  the  factory  and  had  there  slipped  and  sustained  his 
injuries.  This  highway  was  a  part  of  the  place  provided  for  him  to 
work  in.  Under  the  circumstances  here  disclosed,  it  was  a  matter 
of  absolute  indifference  who  owned  or  controlled  the  highway.  It 
was  as  necessary  for  the  decedent  to  cross  this  highway  in  doing  the 
work  appointed  as  it  was  for  him  to  cross  the  room  in  which  he  was 
employed  in  the  factory,  and  the  liability  would  clearly  extend  to 
him  if  injured  in  either  case  while  actually  employed. 

On  appeal  the  judgment  in  this  case  was  affirmed  by  the  State 
court  of  appeals  (May  14, 1918, 119  N.  E.  842). 


Wobkmen's  Compensation — Injury  Arising  Out  of  and  in  Course 
OF  EMFix)rMENT — EVIDENCE — ^BuRDBN  OF  Proof — Bloomington^  D,  <& 
C.  R.  Co.  V.  Industrial  Boards  Supreme  Court  of  Illinois  {Feb,  7, 1917) , 
Hi  Northeastern  Reporter^  page  939. — Compensation  was  awarded 
by  the  industrial  board  to  the  administratrix  of  Henry  Yanda  for 
his  death  in  the  employ  of  the  company  named  on  July  9, 1914.  The 
deceased,  a  carpenter,  and  one  Albeitz  were  working  at  that  time  on 
the  top  of  a  car.  There  were  iron  frames  about  ventilators  on  the  top, 
and  Yanda  was  near  the  end  of  an  uninsulated  live  cable.  The  other 
workman  was  looking  down  at  his  work  and  had  his  cap  over  his 
eyes.  His  first  knowledge  of  any  accident  came  when  he  saw  Yanda 
falling  over.  He  caught  Yanda,  and  the  latter  was  taken  down 
from  the  car  dead.     The  testimony  as  to  whether  or  not  there  were 
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bums  upon  the  body  was  conflicting,  as  was  that  as  to  whether  death 
from  electric  shock  could  occur  without  the  presence  of  such  burns. 
The  court  held  that  although  the  burden  of  proving  that  death  was 
the  result  of  an  injury  occurring  in  the  course  of  employment  rested 
upon  the  administratrix,  there  was  sufficient  evidence  to  sustain  the 
view  taken  by  the  board  that  such  was  the  fact.  The  concluding 
portion  of  the  opinion,  which  was  delivered  by  Judge  Cartwright,  is 
in  part  as  follows: 

The  burden  of  proof  that  Yanda's  death  was  an  accident  arising 
out  of  his  employment  rested  upon  the  administratrix,  and  such 
proof  must  amount  to  something  more  than  mere  guess  and  conjec- 
ture. The  evidence  was  that  Yanda  was,  and  for  21  years  had  been, 
in  perfect  physical  condition,  and  the  reasonable  presumption  is  that 
he  was  killed  by  some  external,  efficient  agency.  The  agency  was 
present  if  it  became  operative  through  contact  with  the  iron  plate 
and  exposed  end  of  the  cable.  The  rational  explanation  is  that  the 
death  was  caused  by  an  electric  shock. 


Workmen's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Employment — Fall  from  Scaffold  Due  to  Epilepsy — 
Van  Gorder  v.  Packard  Motor  Car  Co.^  Supreme  Court  of  Michigan 
(Mar.  30^1917)^162  Northwestern  Reporter^  p<2g'5  ^07.— Mildred  Van 
Gorder  instituted  proceedings  to  obtain  compensation  for  the  death 
of  Frank  Van  Gorder,  and  an  award  was  made  to  her  by  the  indus- 
trial accident  board.  Van  Gorder  was  a  steam  fitter  employed  by 
the  company  named,  and  when  standing  upon  a  scaffold  6  feet  in 
height  he  fell  from  it  to  the  floor,  fracturing  his  skull,  and  died 
from  the  effects  of  the  fall  within  24  hours.  The  board  found  upon 
evidence  which  the  court  deemed  sufficient  that  the  fall  was  the 
result  of  epilepsy,  and  also  found  that  the  injury  was  one  arising  out 
of  and  in  course  of  the  employment.  The  company  contended  that 
it  was  not  one  arising  out  of  the  employment,  and  the  supreme  court 
on  appeal  adopted  this  view,  reversing  the  award  on  the  ground  that 
the  fall  was  caused  only  by  the  fit,  and  that  this  was  the  sole  cause 
of  the  injury. 


Workmen's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Employment — Fall  from  Stairs  While  Leaving  Prem- 
ises.— In  re  CBrien^  Supreme  Judicial  Court  of  Massachusetts  {Noi\ 
^,  1917)^  117  Northeastern  Reporter^  page  619. — John  O'Brien,  an 
employee  of  the  Standard  Comb  Co.,  received  injuries  while  leaving 
the  premises  in  which  he  worked.  O'Brien  was  64  years  of  age,  and 
practically  blind  in  his  right  eye,  but  his  vision  was  sufficient  to  enable 
him  to  do  his  work  properly,  and  to  descend  the  outside  stairs  which 


TEXT  AND  SUMMARIES   OF  DECISIONS.  245 

led  to  the  place  of  his  employment.  On  September  12,  1916,  while  he 
was  going  down  the  stairs  after  completing  his  day's  work,  and  while 
other  employees  were  rushing  down  the  stairs,  he  took  his  hand 
momentarily  from  the  railing  along  them.  He  reached  again  for 
the  railing,  but  made  a  misstep  or  lost  his  balance  while  on  the  ninth 
step  from  the  bottom,  and  as  a  result  fell  over  the  railing  to  the 
ground.  The  superior  court  of  Worcester  County  affirmed  an  award 
of  compensation  made  by  the  industrial  accident  board,  and  from 
this  court's  decree  the  insurer  appealed.  The  supreme  judicial  court 
aflirfned  the  decree,  resolving  in  favor  of  the  claimant  the  disputed 
point  as  to  whether  the  injury  arose  out  of  the  employment.  Judge 
Pierce  said  as  to  this,  in  the  concluding  portion  of  the  opinion  de- 
livered by  him : 

We  are  of  opinion  that  there  is  a  reasonable  probability  that  some 
employee  in  the  course  of  his  employment  will  fall  and  receive  an 
injury  while  descending  a  stairway  of  an  employer,  constructed  and 
used  as  the  stairway  was  in  the  case  at  bar.  It  follows  that  the  likeli- 
hood of  such  a  fall  is  a  risk  and  hazard  of  that  business. 


Workmen's  Compensation — Injury  Arising  Out  op  and  in 
Course  of  Employment— r Horseplay  Acquiesced  in  by  Em- 
ployer— In  re  Loper^  Appellate  Court  of  Indiana^  Division  No,  2 
(June  1^  1917) ,  116 Northeastern  Reporter^'page  324- — The  industrial 
board,  in  the  case  of  one  Loper,  certified  to  the  court  the  ques- 
tion of  law  as  to  whether  his  injury  and  death  arose  out  of  his 
employment  within  the  meaning  of  the  compensation  act.  Loper  was 
at  work  as  a  drill-press  operator.  The  assistant  superintendent,  as  a 
matter  of  sport,  attempted  to  apply  to  Loper's  person  the  nozzle  of  a 
compressed-air  hose,  when  the  employee,  in  jerking  away  his  body, 
ruptured  an  abscess  in  the  region  of  the  gall  bladder,  causing  acute 
general  peritonitis,  and  death  two  days  after  the  injury.  The  em- 
ployees, as  was  found  by  the  board,  were  accustomed  to  use  the  hose 
to  clean  their  clothes,  and  to  turn  the  air  from  it  upon  one  another. 
The  employee  injured  had  participated  in  this  at  other  times,  but  on 
this  occasion  was  attending  to  his  work.  The  assistant  superin- 
tendent had  also  participated  before,  and  neither  he  nor  any  other 
representative  of  the  employer  had  objected  to  the  practice.  The 
court  held  that  under  the  circumstances  the  injury  arose  out  of  the 
employment.  It  calls  attention  to  the  cases  of  other  kinds  of  "  horse- 
play," in  the  majority  of  which  compensation  has  been  denied. 

We  are  not  dealing  here  with  a  sporadic,  occasional,  or  unantici- 
pated use  of  the  air  hose  in  play.  It  had  become  a  habit  here  for  the 
employees  to  turn  the  hose  against  one  another.  That  the  habit  was 
a  perilous  one,  see  the  following,  where  similar  accidents  occurred: 
[Cases  cited]. 
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The  employer,  with  knowledge  of  the  facts,  permitted  such  practice 
to  continue.  It  was  within  his  power  to  have  prohibited  it.  fey  fail- 
ing to  do  SO,  it  became  an  element  of  the  conditions  under  which 
the  employee  was  required  to  work. 


Workmen's  Compensation — ^Injury  Arising  Out  of  and  in 
Course  of  Employment — ^Miner  Shot  After  Going  Back  to  Attend 
TO  Unexploded  Charges — AtoUa  Mining  Co.  et  al.  v.  Industrial  Acci- 
dent  Cam/mission  et  al.j  Supreme  Court  of  Calif omia  {Aug.  10^  1917) , 
167  Pacific  Reporter^  page  148. — J.  D.  Mason  was  a  shot  firer  for  the 
company  named.  It  was  the  custom  in  small  mines,  such  as  this  was, 
for  some  one  of  each  shift  of  shot  firers,  after  it  appeared  that  some 
shots  had  not  exploded,  to  return  and  make  the  place  safe  for  the 
next  shift.  This  could  not  well  be  done  immediately  on  account  of 
smoke  and  gas  left  by  the  explosion.  The  shift  which  included  Mason 
finished  work  at  2  a.  m.  He  and  his  two  fellows  had  drilled  14  holes 
and  loaded  them.  They  lighted  the  fuses  and  went  up  the  shaft 
about  100  feet,  where  they  listened  and  counted  12  explosions.  The 
other  men  lived  some  distance  fi-om  the  mine  and  went  home. 
Mason  went  to  his  tent,  about  200  yards  away,  washed  his  face  and 
hair,  and  returned  to  the  mine  about  20  minutes  after  leaving  it.  He 
found  that  all  the  shots  had  been  fired,  'the  deficiency  in  the  number 
of  reports  doubtless  resulting  from  simultaneous  explosions,  this 
being  a  not  uncommon  occurrence.  As  he  once  more  went  to  his  tent 
with  his  miner's  light  one  of  the  guards  stationed  to  prevent  theft  of 
ores,  without  inquiry  or  warning,  shot  him  in  the  back,  inflicting  an 
injury  for  which  he  claimed  compensation.  An  award  was  made  by 
the  Industrial  Accident  Commission,  and  the  employer  and  the  in- 
surance company,  praying  for  a  writ  of  error,  contended  that  he  was 
not  an  employee  at  the  time  of  the  injury,  but  a  volunteer,  his  hours 
of  service  having  expired ;  also  that  the  shooting  was  a  premeditated 
and  unjustifiable  assault.  Overturning  these  contentions  and  affirm- 
ing the  award,  the  court,  through  Judge  Henshaw,  said : 

Upon  neither  of  these  grounds  can  this  award  be  annulled.  The 
recognized  custom  of  miners,  carried  out  with  the  knowledge  and  ap- 
proval of  the  mine  owners  (a  custom  which  manifestly  makes  for  the 
protection  of  the  mine  owners  themselves,  in  lessening  the  liability  of 
injury  from  unexploded  blasts  by  the  oncoming  new  shift,  ignorant 
of  the  conditions),  becomes  in  all  essentials  for  this  award  a  part  of 
the  duty  of  the  miner  in  the  performance  of  his  work,  and  his  injuries 
thus  resulting  grew  out  of  and  occurred  in  the  course  of  his  employ- 
ment. 

Upon  the  second  proposition,  while  unquestionably  it  was  a  heed- 
less and  reckless  thing  for  the  guards  thus  to  have  shot  a  man  without 
more  investigation  as  to  his  character  and  intentions  than  was  here 
shown  to  have  taken  place,  yet  every  legal  presumption  favoring 
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innocence,  the  argnment  will  not  be  sustained  that  these  guards  de- 
liberately perpetrated  an  assault  to  commit  murder.  To  the  contrary, 
it  will  be  held  that  the  man  who  fired  the  shot,  himself  the  chief  guard, 
belieTed  that  the  circumstances  justified  him  in  so  doing,  and  that 
thus  he  was  acting  within  the  line  of  his  own  employment,  and  under 
this  view  Mason,  having  been  injured  by  the  negligent  performance 
of  an  act  within  the  general  scope  of  the  duties  of  the  employee  in* 
flicting  the  injury,  is  entitled  to  bis  recovery. 


Workmen's  Coitpensation — ^Injury  Arising  Out  of  and  in 
Course  of  Employment — ^Moving  Beams  to  Eeach  Stea3I 
Gauges — ^Accident — ^Objective  Symptoms  op  Injury — Manning  v. 
Pomerene^  Supreme  Court  of  Nebraska  {Apr.  H^  1917)^  162  North' 
western  Reporter^  page  492. — ^Chapin  E.  Manning  brought  an  action 
for  compensation  against  Louis  W.  Pomerene  for  injury  suffered 
while  engaged  in  attending  to  a  boiler  for  the  latter.  It  was  neces- 
sary, in  order  to  read  the  steam  gauges,  to  go  into  a  narrow  passage- 
way. Manning  found  this  obstructed  by  some  steel  I-beams  about  3 
feet  above  the  floor  and  pushed  against  them  in  an  effort  to  move 
them  out  of  the  way.  He  felt  faint  and  sick  and  had  pain  in  his 
stomach  and  nausea,  was  obliged  to  sit  down,  and  was  unable  to 
work  the  remainder  of  the  day.  He  acted  as  overseer  of  other  men 
on  the  next  day,  which  was  Saturday,  but  on  Monday  and  after- 
wards he  was  unable  to  work,  vomiting  blood  and  having  a  slight 
paralytic  shock.  He  was  63  years  old,  and  there  was  a  contention 
that  the  sickness  was  due  to  arteriosclerosis.  Other  contentions  on 
the  part  of  the  defense  were  that  the  removal  of  the  beams  was  not 
within  the  scope  of  the  employment  and  that  the  occurrence  was 
not  "  an  imexpected  or  unforeseen  event,  happening  suddenly  and 
violently,"  and  "producing  at  the  time  objective  symptoms  of  an 
injury.''  These  questions  were  resolved  in  favor  of  the  employee. 
Judge  Letton  delivering  the  opinion,  from  which  extracts  are  quoted 
as  follows: 

It  seems  there  was  a  narrow  passageway  in  which  he  was  required 
to  walk  in  order  to  reach  the  gauges  showing  the  steam  pressure  in 
the  boiler.  The  end  of  these  beams  projected  over  and  obstructed 
the  passageway,  and  while  there  were  steam  fitters  near  whom  he 
might  have  called  from  their  work  to  move  the  beams  far  enough  to 
allow  him  to  pass,  it  was  perfectly  natural  and  to  be  expected  that 
in  order  to  perform  his  duties  he  should  move  or  attempt  to  move 
them  himself.  They  were  lying  upon  a  projecting  part  of  the  boiler, 
and  the  testimony  is  that  beams  resting  upon  iron,  as  these  were, 
usually  slide  easily  when  pushed.  In  our  view  he  was  acting  within 
the  scope  of  his  employment. 

-It  is  insisted  that  no  "  unexpected  or  unforeseen  event,  happening 
suddenly  and  violently"  occurred;  that  sickness  arising  from  the 
placing  of  his  body  by  plaintiff  against  the  beams  and  surging  back 
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and  forwards  could  not  reasonably  be  said  to  be  "an  unforeseen 
event";  and  that  it  did  not  happen  suddenly  and  violently  except 
as  it  was  produced  by  the  plaintiff  himself.  It  is  said  that  this 
language  "was  clearly  meant  to  limit  recoveries  to  accident  such 
as  the  breaking  of  machinery,  or  the  unexpected  cutting  or  wound- 
ing of  employee's  person  by  some  breaking  or  falling  or  exploding 
of  apparatus,  machinerv,  or  tools."  To  hold  this  would  unduly 
limit  the  meaning  of  this  clause.  The  unforeseen  event  was  the 
straining,  weakenmg  or  lesion  of  the  blood  vessels  of  the  brain  or 
stomach,  and  this  was  an  unforeseen  event  happening  suddenly. 
It  is  also  said  that  no  "objective  symptoms"  of  an  injury  appeared 
at  the  time,  and  that  these  elements  are  essential.  We  agree  with 
this  argument  so  far  that  the  accident  must  produce  "  at  the  time 
objective  symptoms  of  an  injury,"  but  the  difficulty  is  as  to  what 
constitutes  objective  symptoms.  Defendant's  idea  is  that  by  ob- 
jective symptoms  are  meant  symptoms  of  an  injury  which  can  be 
seen,  or  ascertained  bj^  touch.  We  are  of  opinion  that  the  expres- 
sion has  a  wider  meaning,  and  that  symptoms  of  pain  and  anguish, 
such  as  weakness,  pallor,  faintness,  sickness,  nausea,  expressions  of 
pain  clearly  involuntary,  or  any  other  symptoms  indicating  a  dele- 
terious change  in  the  bodily  condition  may  constitute  objective 
symptoms  as  required  by  the  statute. 


Workmen's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Employment — ^Presumption — Evidence — Chludziriski  et 
al.  V.  Standard  Oil  Co,^  Supreme  Court  of  New  Tork^  Appellate 
Division,  Third  Department  {Dec.  28, 1916),  162  New  York  Supple- 
ment,  page  223, — This  decision  arose  out  of  a  claim  for  compensation 
by  Catherine  Chludzinski  and  others  for  the  death  of  her  husband, 
an  employee  of  the  company  named.  Death  was  caused  by  fire 
catching  his  flannel  shirt,  which,  as  in  the  case  of  all  the  workmen, 
was  saturated  with  oil  and  was  very  inflammable.  During  working 
hours  he  went  into  a  locker  room  adjoining  the  workroom,  in  which 
there  was  a  lighted  Bunsen  burner  protected  by  a  hood.  A  few 
minutes  later  he  came  out  with  his  clothes  aflame,  and  died  the  same 
day  from  the  effect  of  burns.  The  company  argued  that  there  was 
proof  that  the  injury  was  not  one  arising  out  of  and  in  the  course 
of  the  employment.  The  court  held  to  the  contrary,  and  affirmed  an 
award  in  favor  of  the  widow  and  children.  Judge  Kellogg  saying 
in  the  opinion  delivered  by  him: 

In  the  absence  of  a  ruje  prohibiting  the  men  from  going  to  the 
locker  room  during  working  hours,  it  can  not  be  said  that  the  dece- 
dent had  no  right  to  enter  that  room,  or  that  he  ceased  to  have  all 
the  benefits  of  an  employee  while  there.  Many  reasons  might  have 
made  it  proper,  and  in  the  due  course  of  his  emplovment,  for  him 
to  enter  the  room  at  the  time.  We  can  not,  under  tne  law,  indulge 
in  any  presumption  against  him. 
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Wokkmen's  Compensation — ^Injury  Arising  Out  of  and  in 
Course  of  Employment — Presumption — Evidence — Ohio  Building 
Safety  Vault  Co.  v.  Industrial  Board  et  al.^  Supreme  Court  of  lUir 
n&is  (Fei.  21^  1917)  ^  115  Northeastern  Reporter^  page  H9. — 
The  company  named  was  directed  to  pay  compensation  to  the 
widow  of  Jens  Christensen,  at  the  rate  of  $31  per  month  for  96 
months,  on  account  of  the  death  of  her  husband  on  December  23, 
1914.  He  was  a  night  watchman  in  the  employ  of  the  company, 
and  on  the  night  of  December  19  received  injuries  which  resulted 
in  his  death.  There  was  evidence  tending  to  show  that  he  was 
assaulted  with  an  iron  pipe  by  some  unknown  person.  The  coroner's 
verdict  was  to  that  eflfect,  and  it  was  admitted  as  evidence  before 
the  board,  and  on  appeal  was  held  to  have  been  competent  evidence. 
The  court  also  held  that  the  circumstantial  evidence  was  sufficient 
to  sustain  the  findings  of  fact  on  which  the  board  based  its  award, 
and  affirmed  the  same.  It  appeared  that  the  employee  was  of  a 
peaceable  disposition  and  had  no  personal  enemies,  but  it  was  con- 
tended by  the  employer  that  the  injury  did  not  arise  out  of  the 
employment.  This  contention  was  rejected  by  the  court  in  its 
opinion  delivered  by  Judge  Carter,  who,  in  the  course  of  his  quite 
thorough  discussion  of  this  point,  said : 

The  deceased,  because  of  his  employment,  was  required  to  guard 
the  building  from  trespassers  or  other  intruders,  and  on  this  account 
he  necessarfly  might  have  to  deal  with  persons  more  or  less  regardless 
of  the  rights  of  others.  Those  required  to  deal  with  such  persons 
run  a  risk  of  encountering  violence.  Under  the  evidence  in  this  case, 
the  injury  is  fairly  traced  to  the  employment  of  the  deceased  as  the 
proximate  cause-^an  injury  which  came  from  a  hazard  to  which 
Christensen  would  not  have  been  e(j[ually  exposed  apart  from  his 
employment.  The  danger  of  this  injury  was  peculiar  to  his  line  of 
work  and  not  common  with  all  other  kmds  of  employment. 


Workmen's  Compensation — Injury  Arising  out  of  and  in 
Course  of  Employment — ^Returning  from  Work — Swanson  v. 
Latham  <&  Crane  et  al.^  Supreme  Court  of  Errors  and  Appeals  of 
Connecticut  {July  6^  1917)^  101  Atlantic  Reporter^  pa^e  492, — Alice 
May  Swanson  was  a  claimant  to  compensation  against  the  firm  of  em- 
ployers named,  and  the  company  carrying  their  insurance.  The 
employers  were  building  contractors  engaged  upon  a  house  in  Staf- 
ford Springs,  and  employed  six  men,  one  of  them  Andrew  S.  Swan- 
b  ,n,  the  husband  of  the  claimant.  The  men  were  paid  their  regu- 
lar wages  and  in  addition  transportation  charges,  amounting  to  90 
cents  per  day,  from  Willimantic  to  Stafford  Springs  and  return. 
They  were  ajt  liberty  to  use  this  money  for  board  and  remain  at 
Stafford  Springs,  or  to  expend  it  for  transportation  to  Willimantic 
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and  back.  It  was  arranged  that  one  of  the  employees,  Osterhout 
by  name,  should  carry  the  men  back  and  forth  in  his  automobile 
and  be  paid  the  transportation  money  directly  by  the  contractors. 
On  December  7,  1916,  as  the  men  were  returning  from  StaflFord 
Springs  to  their  homes  in  Willimantic,  the  automobile  collided  with 
a  railroad  train  at  a  crossing,  and  all  of  the  six  men  were  killed. 
The  court  affirmed  an  award  of  a  compensation  commissioner  hold- 
ing that  the  injury  arose  out  of  and  in  the  course  of  the  employ- 
ment. From  the  opinion  delivered  by  Judge  Wheeler  the  following 
is  quoted : 

Transportation  to  and  from  his  work  was  incidental  to  his  em- 
ployment; hence  the  employment  continued  during  the  transporta- 
tion in  the  same  way  as  during  the  work.  The  injury  occurring 
during  the  transportation  occurred  within  the  period  of  his  employ- 
ment, and  at  a  place  where  the  decedent  had  a  right  to  be,  and  while 
he  was  doing  something  incidental  to  his  employment,  because  con- 
templated by  it.  The  case  falls  clearly  within  the  construction  we 
have  heretofore  placed  upon  the  terms  of  the  statute  "  arising  in 
the  course  of  the  employment."  Larke  v.  Hancock  Mutual  Life 
Insurance  Co.,  90  Conn.  303,  308,  97  Atl.  320  [Bui.  No.  224,  p.  302]. 
An  injury  received  by  an  employee  while  riding,  pursuant  to  his 
contract  of  employment,  to  or  from  his  work  in  a  conveyance  fur- 
nished by  his  employer,  is  one  which  arises  in  the  course  of  and  out 
of  the  employment.  _     * 

Workmen's  Compensation — ^Injury  Arising  Oct  of  and  in 
Course  of  Employment — Traveling  Agent  Slipping  on  Ice — In  re 
Harraden^  Appellate  Court  of  Indiana  {Dec.  20^  ^917)^  118  North- 
eastern Reporter^  pcige  IJfi. — Charles  H.  Harraden  was  an  employee 
of  the  Columbia  Insurance  Co.,  as  a  fire  insurance  agent.  On  March 
20,  1917,  he  was  sent  from  Detroit  to  Boyne  City,  Mich.,  on  busi- 
ness and  arrived  there  after  dark.  While  going  from  the  railway 
station  to  a  hotel  he  slipped  upon  the  icy  sidewalk  and  fractured 
his  femur.  The  industrial  board  found  that  he  had  been  totally 
disabled  from  work  up  to  the  time  of  the  hearing  before  it  and 
might  be  permanently  partially  incapacitated.  The  board  certified 
to  the  court  the  question  whether  the  injury  was  one  arising  out  of 
the  employment.  The  court  replied  in  the  affirmative,  after  examin- 
ing pertinent  cases.  The  following  is  quoted  from  the  opinion  deliv- 
ered by  Judge  Felt: 

The  facts  show  that  Harraden's  employment  exposed  him  to  in- 
creased hazards  generally,  among  which  was  the  one  which  caused 
his  injury.  The  admitted  facts  compel  the  inference  that  the  injury 
of  Harraden  resulted  from  conditions  produced  by  the  weather,  and 
likewise  because  he  was  in  the  particular  locality  at  the  time  in 
question.  The  latter  fact  is  due  to  his  employment.  The  facts 
admit  of  no  other  inference  but  that  for  his  employment  he  would 
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not  have  been  in  that  locality  at  the  time  of  his  injury.  His  employ- 
ment was  therefore  a  contributing  proximate  cause  of  his  injury. 
By  reason  of  it  he  was  exposed  to  a  nazard  which  in  all  reasonable 

Erobability  he  would  not  otherwise  have  encountered.  The  work 
e  was  employed  to  do  required  travel  and  made  him  particularly 
subject  to  nazaxds  to  an  extent  far  greater  than  like  haz9.rds  en- 
countered by  the  general  public. 

Such  being  the  case,  the  facts  not  only  warrant  the  conclusion  that 
the  injury  of  Harraden  was  received  in  the  course  of  his  employment, 
but  they  likewise  compel  the  inference  that  his  injury  arose  out  or 
his  employment  within  the  spirit,  purpose  and  meaning  of  the  work- 
men's compensation  act. 

WoRK3fEx'8  Compensation — ^Injury  Arising  Out  of  and  in 
Course  of  E2tfPiX)TMENT — Traveling  Salesman  Slipping  on  Icet— 
Donahue  v.  Maryland  Casualty  Co.^  Supreme  Judicial  Court  of  Mas^ 
sackusetts  {May  £5,  1917),  116  Northeastern  Reporter,  page  226. — 
Patrick  M.  Donahue  was  a  traveling  salesman  for  Thomas  J.  Flynn 
&  Co.,  engaged  in  the  sale  of  church  goods.  Oh  February  21,  1916, 
he  went  from  the  employer's  place  of  business  in  Boston  to  Lowell, 
and  from  there  by  electric  car  to  the  village  of  CoUinsville,  and  to 
the  house  of  a  clergjrman,  distant  about  10  minutes'  walk.  After 
completing  the  business  he  started  to  walk  back  to  the  car  line,  and 
slipped  on  the  ice  and  fell,  breaking  his  ankle.  This  occurred  at  a 
point  where  he  was  obliged  to  walk  in  the  middle  of  the  street,  the 
sidewalk  being  impassable  on  account  of  the  ice.  He  intended  to 
take  a  car  to  a  place  where  he  could  visit  another  prospective  cus- 
tomer. The  insurer  appealed  from  an  award  of  compensation  made 
by  the  industrial  accident  board,  and  on  which  the  superior  court  of 
Suffolk  County  had  rendered  judgment.  The  supreme  judicial  court 
reversed  this  judgment  on  the  ground  that  the  injury  was  due  to  a 
risk  common  to  the  public,  the  employment  not  being  a  contributing, 
proximate  cause. 

Workmen's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Employment — ^Volunteer — Eugene  Dietzen  Co.  v.  Indus- 
trial Board  of  Illinois,  Supreme  Court  of  Illinois  (June  21,  1917), 
116  Northeastern  Reporter,  page  68 i. — Giuseppe  Cappucio  was  in- 
jured while  in  the  employ  of  the  company  named  on  July  15,  1914, 
and  an  award  was  entered  in  his  favor  by  the  committee  of  arbitra- 
tion and  sustained  by  the  industrial  board,  granting  him  $5  a  week 
for  112  weeks.  The  circuit  court  of  Cook  County  affirmed  the 
award,  certifying,  however,  that  it  was  a  case  proper  to  be  reviewed 
by  the  supreme  court.  The  employee's  work  was  the  polishing  of 
small  metal  handles  for  tapelines  by  holding  them  against  a  buffing 
wheeL    He  had  to  take  these  from  one  box  and,  after  polishing, 
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place  them  into  another.  The  dust  from  the  operation  fell  into  a 
boxlike  receptacle,  connecting  with  a  pipe  to  an  exhaust  fan.  The 
employee  dropped  one  of  the  handles  into  the  receptacle,  and,  going 
a  few  feet  away  from  his  working  place,  removed  a  cover  near  the 
fan,  an^  reached  in  for  the  purpose  of  getting  the  article.  In  doing 
this  his  hand  was  caught  by  the  fan  and  severely  injured.  It  was 
proven  that  another  man  was  responsible  for  the  exhaust  system,  and 
that  the  injured  employee  had  nothing  to  do  with  it,  and  should  have 
called  for  assistance  in  case  of  need.  There  was  a  conflict  of  evi- 
dence as  to  whether  he  had  received  specific  warning  on  another 
occasion  when  he  had  taken  the  cover  off  the  hole.  The  court  held 
that,  the  scope  of  his  employment  having  nothing  to  do  with  the 
exhaust  system,  the  injury  did  not  arise  out  of  the  employment. 


Workmen's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Et^ipLoyment — Willful  Misconduct — Inland  Steel  Co. 
V.  Lambert^  Appellate  Court  of  Indiana^  Division  No.  2  {Dec,  19, 
1917)^  118  Northeastern  Reporter^  page  i^^.— Harold  B.  Lambert 
proceeded  against  the  company  named  for  compensation  for  an 
injury  sustained  while  employed  by  the  company.  From  the  findings 
of  fact  of  the  board  it  appeared  that  he  was  a  switchman,  that  his 
duties  were  in  connection  with  the  operation  of  a  switch  engine 
about  th^  yards,  and  that  his  hours  were  from  6  p.  m.  to  6  a.  m.  After 
quitting  work  he  changed  his  working  clothes  for  street  clothes,  and 
then  had  to  go  a  distance  equal  to  five  city  blocks  to  the  entrance 
of  the  plant  to  deposit  a  card  in  the  time  clock.  On  the  morning  of 
March  7,  1916,  when  the  injury  occurred,  the  path  along  which  he 
usually  went  was  impassable  for  more  than  70  feet,  because  of  an 
excavation  10  feet  deep.  Before  he  reached  this  excavation  the 
engine  came  along,  in  charge  of  the  day  crew,  running  in  the  direc- 
tion in  which  he  was  going,  and  to  avoid  the  excavation  and  save  time 
he  attempted  to  board  it,  and  received  the  injury,  which  resulted  in 
the  loss  of  a  foot  above  the  ankle  joint.  He  had  been  at  work  as  a 
switchman  for  two  months,  and  the  company  had  in  force  during 
that  time  a  rule  that  no  one  not  at  the  time  connected  with  its  opera- 
tion should  board  a  switch  engine.  He  had  been  given  a  book  of  rules 
on  entering  the  employment,  but  it  was  in  a  foreign  language  which 
he  could  not  read,  and  on  his  returning  it  he  was  told  that  there  were 
none  on  hand  in  English,  but  that  one  would  be  furnished  to  him  later. 
He  was  in  the  office  several  times,  but  was  not  given  a  book,  nor  did 
he  ask  for  one.  He  had  not  previously  ridden  on  the  engine  going 
out  in  the  morning,  but  had  done  so  on  several  occasions  at  night. 
The  board  found  that  he  received  his  injuries  by  an  accident  arising 
out  of  and  in  the  course  of  the  employment,  and  that  it  was  not  due 
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to  his  own  willful  misconduct;  and  it  awarded  him  compensation 
for  125  weeks  at  $11.06  per  week.  The  court  reversed  the  award 
and  ordered  a  rehearing.  Judge  Caldwell  delivered  the  opinion,  and 
first  pointed  out  that,  while  it  was  proper  for  the  board  to  state  its 
conclusions  aato  whether  the  injury  was  an  accident,  whether  it  arose 
out  of  and  in  the  course  of  the  employment,  and  whether  it  was  the 
result  of  willful  misconduct,  these  were  matters  involving  conclusions 
of  law  and  were  reviewable  by  the  court,  and  such  findings  should  not 
be  upheld  unless  supported  by  the  findings  of  ultimate  fact.  It  was 
rij^reed  that  the  injury  was  the  result  of  an  accident  in  the  course  of 
the  employment,  but  the  court  held  that  under  the  facts  as  found  it 
did  not  arise  out  of  the  employment,  Judge  Caldwell  saying  on  this 
point : 

In  the  case  at  bar  we  are  impressed  that  the  accident  arose  from  a 
peril  added  by  the  conduct  of  the  appellee ;  that  the  act  of  attempting 
to  get  on  the  engine  in  motion  while  proceeding  to  the  time  clock 
was  not  reasonably  incidental  to  his  employment,  but  rather  was  an 
act  done  purely  for  his  own  convenience.  In  our  judgment  the  facts 
do  not  present  a  situation  wherein  the  employee  negligently  per- 
formed a  duty,  or  was  guilty  of  negligence  in  the  performance  of  a 
duty,  but  rather  a  case  wherein  he  attempted  unnecessarily  to  do  a 
perilous  act,  not  reasonablv  incident  to  his  employment.  We  there- 
fore conclude,  under  the  ffliding,  that  the  accident  did  not  arise  out 
of  the  employment. 

Workmen's  Compensation — Injury  by  Negligence  of  Third 
Party — Deduction  of  Amounts  Paid  by  Assailants  Under  Order 
IN  Criminal  Proceedings — Dietz  v.  Solomonwitz  et  al.y  Supreme 
Court  of  New  Yorh^  Appellate  Division^  Third  Department  {Sept, 
13 J  1917),  166  New  York  Supplement^  page  849. — Charges  B.  Dietz 
was  a  paper  hanger  employed  by  Harry  Solomonwitz.  While  thus 
at  work  in  April,  1916,  he  was  told  by  two  members  of  a  rival  labor 
union  that  there  was  a  strike  upon  the  work  and  was  asked  to  quit. 
When  he  refused  to  do  so,  the  men  assaulted  him,  inflicting  injuries 
from  which  he  had  not  suflSciently  recovered  to  be  able  to  work  up  to 
August  14,  1916.  On  that  date  an  award  was  made  to  him  by  the 
industrial  commission,  he  having  in  his  proceeding  for  compensation 
expressed  his  election  to  take  compensation  rather  than  any  dam- 
ages obtainable  from  any  person,  and  assigned  his  right  to  any  such 
damages  to  the  person  or  institution  who  should  be  liable  for  com- 
pensation. The  criminal  court  which  tried  the  assailants  sentenced 
them  to  terms  of  imprisonment,  but  suspended  the  sentences  and 
paroled  them  on  condition  not  only  of  good  behavior,  but  of  pay- 
ment by  them  to  Dietz  of  $100  immediately  and  $15  per  week  during 
his  disability.  This  weekly  payment  was  the  same  as  the  amount  of 
weekly  compensation  awarded  to  Dietz  to  run  from  May  8  to  August 
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14,  1916,  and  for  such  further  period  as  might  be  determined  on  a 
later  hearing.  The  industrial  commission  decided  that  the  employer 
and  insurance  carrier  were  entitled  to  no  credit  for  the  amounts  paid 
by  the  parties  responsible  for  the  injury;  but  the  court  held  that 
these  amounts  should  be  deducted  from  the  compensation.  In  con- 
cluding the  opinion  written  by  him  Judge  Lyon,  for  the  court,  said : 

The  provision  of  section  29  requiring  the  employer  to  contribute 
only  the  deficiency  should  the  employee  elect  to  proceed  against  the 
wrongdoer  impliedly  requires  the  application  in  reduction  of  the 
employer's  liability  of  any  amounts  received  from  the  third  party. 
The  effect  of  the  acceptance  of  these  payments  by  the  claimant  was 
to  correspondingly  reduce  the  liability  of  the  employer  to  the  claim- 
ant. Hence  the  award  should  have  been  only  for  the  balance  which 
existed  up  to  the  time  the  award  was  made. 


Workmen's  Compensation — ^Injury  by  Neguqence  of  Third 
Party — ^Election  op  Remedy — ^Agreement  Between  Widow,  Em- 
ployer, AND  Insurer  as  to  Suit — Detloff  v.  Harrmiond^  Standish  <6 
Co,,  Supreme  Court  of  Michigan  {Mar.  29, 1917),  161  Northwestern 
Reporter^  page  949. — Joseph  Detloff  was  killed  July  7,  1914,  while 
driving  a  milk  wagon  as  an  employee  of  the  Detroit  Creamery  Co., 
by  a  collision  with  a  motor  truck  of  Hammond,  Standish  &  Co., 
claimed  to  be  due  to  the  negligence  of  the  truck  driver.  His  widow, 
as  administrator,  sued  the  latter  company  and  recovered  judgment 
in  the  amount  of  $10,000.  The  defendant  appealed  and  set  up  a 
contract,  evidence  as  to  which  had  been  rejected  at  the  trial.  The 
widow,  the  creamery  company,  and  its  insurer  were  the  parties  to 
this  contract,  and  under  it  the  widow  was  to  sue  the  third  party, 
and  if  she  recovered  $3,000  or  more  was  to  receive  no  compensation, 
while  otherwise  the  deficit  between  the  amount  recovered  and  $3,000 
was  to  be  made  up  to  her.  This  agreehient  was  not  filed  with  the 
industrial  accident  commission  nor  approved  by  it.  The  defendant 
in  the  suit  claimed  that  the  agreement  constituted  an  election  of  the 
compensation  remedy.  The  court,  however,  held  that  the  contract 
was  void,  and  the  bringing  of  the  suit  was  the  only  effective  elec- 
tion which  had  been  made,  and  affirmed  the  judgment  of  the  court 
below.  Judge  Stone  delivered  the  opinion  and  in  the  concluding 
portion  said : 

A  contract  is  void  if  it  contemplates  acts  that  are  illegal  or  con- 
trary to  public  policy.  A  contract  which  in  its  execution  contra- 
venes the  policy  and  spirit  of  a  statute  is  equally  void  as  if  made 
against  its  positive  provisions.     [Cases  cited.] 

We  are  impressed  with  the  claim  that  the  agreement  in  question 
was  void  ab  initio,  because  opposed  to  public  policy  and  express 
statute.  If  not  void  in  the  begmning,  it  became  so  when  this  suit 
was  instituted,  and  therefore  was  immaterial  and  irrelevant  to  the 
issue  upon  the  trial. 
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Workmen's  Compensation — ^Injukt  bt  Negligence  op  Third 
Party — ^Limitation  of  Becoveby — Constitutionauty  or  Statute — 
Hazardous  Employment — Storage — Frichel  v.  Chicago  City  Ry.  Co. 
et  al.,  Supreme  Court  of  Illinois  {Oct.  23^  ^917)  j  117  Northeastern  Re- 
porter^ page  467. — ^Karl  Friebel  was  injured,  as  was  claimed,  by  the 
negligence  of  the  company  named  and  other  street  railway  companies 
operating  a  line,  one  of  the  cars  on  which  injured  him  while  he  was 
driving  a  truck  for  his  employer,  the  Hartman  Furniture  &  Carpet 
Co.  He  sued  the  railway  companies,  which  defended  in  part  on  the 
ground  that  the  suit  was  barred  by  section  29  of  the  workmen's  com- 
pensation law.  This  section  provides  for  the  recovery  of  compen- 
sation from  the  employer  even  when  the  injury  is  caused  by  the  neg- 
ligence of  third  parties,  provided  all  three  parties  are  under  the 
compensation  act — the  employer  being  subrogated  to  the  rights  of 
the  employee  to  the  extent  of  recovery  from  the  third  party  of  the 
amount  paid  as  compensation.  Judgment  was  for  the  defendants  in 
the  circuit  court  of  Cook  County,  and  this  was  affirmed  by  the  sa- 
preme  court.  It  was  first  held  that  the  furniture  company,  which 
maintained  a  warehouse  for  the  storage  of  its  furniture,  was  engaged 
in  the  operating  of  a  warehouse,  listed  as  one  of  the  hazardous  oc- 
cupations to  which  the  law  applies,  and  that  the  employee,  who  as- 
sisted in  loading  the  truck  at  the  warehouse  and  unloading  it  at  the 
houses  of  its  customers,  was  engaged  in  a  part  of  this  enterprise. 
The  injury  was  held  to  have  arisen  out  of  and  in  the  course  of  the 
employment,  although  it  happened  on  the  return  from  the  last  de- 
livery of  goods  for  the  day.  Interpreting  section  29,  the  court  held 
that  the  employee  could  receive,  in  cases  like  the  present,  where  em- 
ployer, employee,  and  third  party  were  all  under  the  act,  only  the 
amount  provided  by  the  compensation  act  for  the  injury  received; 
that  the  employer  is  the  one  directly  liable  for  compensation  and 
that  the  employee  can  not  maintain  an  action  against  the  third  party. 
As  thus  construed,  the  section  was  held  to  be  valid,  as  against  a  con- 
tention that  the  employers  have  not  given  up  anything  in  return  for 
the  benefits  they  receive  under  the  section,  nor  do  the  employees  re- 
ceive any  benefit  under  it  to  compensate  for  the  limitation  of  the 
amount  recoverable.  It  is  pointed  out  that  the  employer  may  be 
liable  to  pay  compensation  for  injury  caused  by  a  third  person  in 
the  course  of  the  employment,  when  nothing  can  be  recovered  by  any 
one  from  the  third  person,  and  that  the  employee  is  not  required  in 
>-uch  cases  to  depend  wholly  on  the  solvency  of  his  employer,  nor,  on 
the  other  hand,  on  a  possibility  of  recovery  from  the  third  party, 
uncertain  because  it  may  not  be  possible  to  prove  negligence.  The 
opinion  is  expressed  that  if,  after  compensation  has  been  awarded, 
the  emploj^er  should  prove  to  be  insolvent  and  should  refuse  to  bring 
suit  for  the  benefit  of  the  employee,  the  latter  might  do  so  in  his 


256  DECISIONS  OF  COURTS  AFFECTING  LABOR. 

employer's  name.  In  conclusion  the  statement  is  made  that  the  sec- 
tion is  valid,  and  a  final  objection  relating  to  the  insufficiency  of  the 
recovery  is  removed,  by  Judge  Duncan  as  spokesman  for  the  court, 
in  the  following  words : 

We  do  not  think  there  is  any  single  objection  raised  to  the  con- 
stitutionality or  validity  of  this  section  of  the  statute  that  can  be 
sustained.  It  may  be  true,  as  appellant  insists,  that  under  the  com- 
pensation act  he  will  not  receive  sufficient  compensation  to  adequately 
compensate  him  for  his  real  damages.  We  think  it  is  certainly  true 
in  this  case.  The  answer  to  that  is,  that  he  had  the  option,  before  he 
was  injured,  to  have  elected  not  to  be  bound  by  the  compensation 
act.  The  fact  that  it  has  happened  that  he  has  chosen  the  course  that 
realizes  him  the  least  money  must  be  charged  to  his  unfortunate 
judgment  or  choice.  It  is  no  ground  for  invalidating  the  statute. 
In  case  he  should  finally  fail  to  recover  in  his  common-law  action 
against  the  party  causing  his  injury — i.  e.,  in  case  his  employer 
should  be  unable  to  prove  that  appellant  has  any  right  of  action 
against  appellees — his  action  that  brought  him  under  the  compensa- 
tion act  will  result  in  a  pure  benefit  to  the  amount  of  compensation 
he  will  receive  from  his  employer. 

We  are  clearly  of  the  opinion  that  section  29  is  legal  and  valid, 
and  that  the  court  was  right  in  holding,  under  the  facts  in  this  case, 
that  appellant  has  no  right  of  action  against  appellees. 


Workmen's  Compensation — Injury  by  Negligence  of  Third 
Party — Subrogation  op  Employer  to  Eights — Amount  of  Re- 
covERr — Otis  Elevator  Co.  v.  Miller  c£  Paine ^  United  States  Circuit 
Court  of  Appeals,  Eighth  Circuit  (Feb.  28,  1917),  2i0  Federal  Re- 
porter, page  376. — Harry  D.  Pettengill,  who  was  an  employee  of 
Miller  &  Paine,  a  corporation,  and  was  engaged  in  their  service  in 
the  construction  of  a  building  in  the  State  of  Nebraska,  was  killed 
on  September  14,  1915.  He  having  left  a  dependent  wife  and  child, 
his  administrator  proceeded  for  the  purpose  of  securing  compensa- 
tion under  the  State  law,  and  an  award  was  made.  The  employing 
company  then  brought  action  against  the  Otis  Elevator  Co.,  to  whose 
negligence  the  injury  was  claimed  to  have  been  due,  and  judgment 
was  recovered  for  $10,000,  a  sum  larger  than  the  total  amount  of 
compensation  to  be  paid  by  the  employer,  the  excess,  under  the  law, 
to  go  to  the  dependents  of  the  deceased  employee.  The  elevator  com- 
pany contended  that  it  should  have  been  permitted  to  show  that  the 
negligence  of  the  employer  concurred  with  its  own  in  causing  the 
injury,  in  which  case,  it  claimed,  there  could  be  no  recovery  by  the 
employer  from  the  elevator  company.  This  point  of  view  was  held 
not  to  be  tenable,  and  other  issues  were  decided  in  favor  of  the  em- 
ployer. Judgment  in  favor  of  the  employer  was  therefore  sustained. 
Extracts  from  the  opinion  delivered  by  Justice  Garland  are  as 
follows : 
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The  liability  of  Miller  &  Paine  was  positively  fixed  by  law,  regard- 
less of  the  question  of  negligence  on  its  part.  The  law  then  pro- 
vided that  Miller  &  Paine  should  be  subrogated  to  the  rights  of  the 
dependents  of  Pettengill  against  the  elevator  company,  providing  it 
was  the  negligence  of  the  elevator  company  that  caused  his  death. 
To  construe  section  109  as  not  permitting  Miller  &  Paine  to  prosecute 
an  action  for  the  benefit  of  itself  and  the  dependents  of  Pettengill, 
if  the  negligence  of  Miller  &  Paine  concurred  with  that  of  the  ele- 
vator company  in  causing  his  death,  would  destroy  the  section.  The 
object  of  the  section,  as  clearly  appears  from  its  language,  was  to 
permit  the  employer  to  reimburse  himself  by  an  action  against  the 
party  whose  negligence  caused  the  death  and  also  to  allow  the  de- 
pendents of  the  deceased  employee  to  recover  a  sum  over  and  above 
the  amount  for  which  the  emplo^^er  was  absolutely  liable  regardless 
of  negligence,  if  the  evidence  should  pei^mit  such  recovery. 

The  action  brought  by  Miller  &  Paine  against  the  elevator  com- 
pany under  its  right  of  subrogation  must  be  treated,  so  far  as  the 
right  to  recover  is  concerned,  just  as  if  the  action  had  been  brought 
by  the  administrator  of  the  estate  of  Pettengill.  To  decide  that  the 
concurring  negligence  of  Miller -&  Paine  could  defeat  such  an  action 
would  not  only  permit  one  wrongdoer  to  plead  the  fault  of  a  joint 
wrongdoer  in  defense,  but  would,  as  heretofore  said,  destroy  the 
right  of  subrogation  panted  by  the  statute.  The  liability  to  com- 
pensate an  employee,  imposed  by  law  upon  the  employer  regardless 
of  negligence,  is  in  lieu  of  his  liability  for  all  other  reasons.  The 
trial  court  did  not  err  in  its  rulings  in  reference  to  this  proposition. 

The  second  proposition  advanced  by  counsel  for  the  elevator  com- 
pany is  based  on  the  fact  tliat  the  elevator  company  at  the  trial 
below  offered  to  show  that  the  liability  of  Miller  &  Paine  under  the 
compensation  act  had  been  insured  by  an  insurance  company 
licensed  to  do  such  business  in  the  State  of  Nebraska,  and  that  there- 
fore, as  Miller  &  Paine  would  suffer  no  damage,  it  could  not  recover 
anv  damages  against  the  elevator  company.  But  this  argument  in- 
volves a  misconception  of  the  action  brought  by  Miller  &  Paine. 
That  action  was  to  be  tried  just  the  same  as  if  it  had  been  brought  by 
the  administrator  of  the  estate  of  Pettengill.  If  nothing  had  been 
paid  by  Miller  &  Paine,  or  other  person  for  them,  the  whole  recovery 
would  go  to  the  dependents  of  Pettengill.  Just  how  the  amount  re- 
covered in  this  action  shall  be  divided  as  between  the  dependents. 
Miller  &  Paine,  or  the  insurance  company,  is  no  concern  of  the  ele- 
vator company. 

Some  suggestion  has  been  made  in  reference  to  the  excess  of  the 
recovery  in  this  action  over  and  above  the  compensation  fixed  by  the 
statute  being  considered  as  an  advance  payment  upon  the  amount 
due  as  compensation  from  Miller  &  Paine  to  the  dependents  of  Pet- 
tengill. The  compensation  in  this  case  might  be  $10  per  week  for 
850  weeks,  or  a  period  of  about  7  years.  Under  the  statute  Miller  & 
Paine  are  entitled  to  deduct  from  the  amount  of  the  recovery  in  this 
action  the  expense  of  recovering  the  same  and  the  amount  already 
paid  for  compensation  and  the  expense  of  last  sickness  and  burial, 
the  balance  to  be  paid  forthwith  to  the  dependents.  The  law  says 
this  balance  shall  be  treated  as  an  advance  payment  by  Miller  & 
Paine  on  account  of  any  future  installments  of  compensation.    We 
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think  a  fair  construction  of  the  law  is  that  this  excess,  in  so  far  as 
the  unpaid  installments  are  concerned,  shall  be  considered  as  an  ad- 
vance payment;  but  where,  as  in  this  case,  the  recovery  exceeds  the 
whole  compensation  to  be  paid,  the  law  by  its  language  did  not 
intend  to  limit  the  recovery  allowed  by  the  first  clause  of  section  109, 
which  specifically  provides  that  the  amount  of  recovery  shall  not  be 
limited  to  the  amount  payable  as  compensation. 


Workmen's  Compensation — Injury  bt  Negligence  of  Third 
Party — Surra — Parties — Book  v.  City  of  Henderson^  Cowrt  of 
Appeala  of  Kentucky  {Oct,  2^  ^^^^))  ^^  Southwestern  Reporter^ 
page  449. — ^H.  H.  Book,  a  lineman  for  the  Henderson  Telephone 
&  Telegraph  Co.,  sued  the  city  of  Henderson  for  damages  for  its 
alleged  negligence  in  failing  to  properly  insulate  an  electric  light 
wire.  While  he  was  engaged  in  work  on  the  telephone  wires  one  of 
them  came  in  contact  with  the  electric  light  wire,  and  the  resulting 
shock  threw  him  20  feet  from  the  pole  upon  which  he  was  working, 
and  severe  and  permanent  injuries  were  inflicted.  He  had,  before 
bringing  this  suit,  recovered  compensation  from  the  company,  and 
he  made  the  company  a  party  to  the  present  suit.  The  statute  pro- 
vides for  subrogation  of  the  employer  to  the  employee's  rights  to  the 
extent  of  the  amount  of  compensation,  if  that  much  is  recovered.  In 
the  present  decision  it  is  held  that  the  emploj'ee  is  not  limited  in  his 
recovery  to  the  amount  paid  him  as  compensation,  but  may  recover 
actual  damages  as  in  other  liability  suits,  the  amount  of  the  compen- 
sation paid  to  be,  of  course,  for  the  benefit  of  the  employer.  It  was 
said  that  the  employer  was  properly  made  a  party  to  the  suit,  but  that 
in  order  to  secure  his  recovery  from  the  third  party  he  must  inter- 
plead and  set  up  his  cause  of  action.  If  this  is  done,  it  is  the  duty  of 
the  court  to  apportion  the  amount  awarded  between  the  employer  and 
employee  according  to  their  rights  therein;  and  if  the  employer 
should  not  seek  to  recover,  the  defendant  would  still  be  entitled  to 
credit  upon  the  judgment  for  the  amount  paid*  as  compensation. 
A  circuit  court  had  dismissed  the  petition  in  the  present  case,  but  the 
court  of  appeals  remanded  the  case  for  further  proceedings  in  accord- 
ance with  iiie  opinion. 

Workmen's  Compensation — ^Injut^y  "on,  in,  or  about"  a  Fac- 
tory, etc. — ^Truck  Used  for  Delivery — Hicks  v.  Swift  <6  Co., 
Siiprems  Court  of  Kansas  {Nov.  10,  1917) ,  168  Pacific  Reporter^ 
page  906, — Oliver  E.  Hicks  was  awarded  compensation  by  the  dis- 
trict court  of  Wyandotte  county  for  an  injury  received  in  the  employ 
of  the  company  named,  and  the  company  appealed  from  the  judg- 
ment. Hicks  was  driver  of  a  truck  used  in  delivering  meat,  and  was 
injured  by  a  box  of  meat  falling  upon  him  while  he  was  attempting 
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to  make  a  delivery  in  Kansas  City,  Mo.,  at  a  place  about  12  miles 
from  the  packing  house.  The  company  contested  the  judgment  on 
the  ground  that  the  injury  was  not  received  in  Kansas,  wli«re  the 
packing  house  is  located^  and  under  whose  compensation  act  and  in 
whose  courts  he  proceeded ;  and,  secondly,  that  the  accident  did  not 
occur  ^  on,  in,  or  about "  a  factory  or  one  of  the  other  establishments 
mentioned  in  the  act.  The  comrt  held  that  it  was  not  necessary  to 
discuss  the  first  point,  as  the  second  was  weU  taken,  and  the  judg- 
ment was  reversed.    Judge  Mason  in  the  opinion  said : 

No  recovery  can  be  had  by  the  plaintiflF  in  this  proceeding  unless 
he  was  injured  "  on,  in,  or  about "  the  factory  or  packing  house  of  the 
defendant.  That  the  worcj  "about"  is  one  of  locality  and  not  of 
iiiere  association  or  connection  has  been  determined  in  a  recent  case. 

An  effort  is  made  to  bring  the  case  within  the  statute,  as  it  has 
already  been  construed,  by  the  argument  that  the  truck  which  the 
phxintiff  was-  driving,  being  a  portion  of  the  equipment  used  in  con- 
ducting the  defendant's  business,  was  itself  a  part  of  the  factory.  To 
support  this  view  expressions  are  quoted  tending  to  show  that  the 
truck  was  a  part  of  the  plant.  The  term  "  plant,"  however,  is  quite 
different  from  "  factory."  It  may  well  apply  to  appliances  used  in 
carrying  on  the  business,  wherever  situated.  "Factory"  by  the 
statute  is  restricted  to  the  premises  where  (mechanical)  power  is 
used  in  manufacturing  or  pi-eparing  articles  for  sale.  The  truck 
was  an  instrument  for  the  distribution  of  the  finished  product,  rather 
than  of  its  manufacture  or  preparation.  While  in  charge  of  the. 
truck,  after  leaving  the  premises  where  the  meat  had  been  prepared, 
the  plaintiff  was  not  "  within  the  danger  zone  necessarily  created  by 
those  peculiar  hazards  to  workmen  which  inhere  in  the  business  of 
operating  "  the  packing  house. 


Wobkmen's  Compensation — ^Intebstate  Commerce — ^Election  of 
Kemedies — Jackson  v.  Industrial  Board  of  Illinois  et  al.^  Supreme 
Court  of  Illinois  (Dec.  5,  1917)  j  117  Northeastern  Reporter^  page 
705, — ^William  J.  Jackson,  receiver  of  a  railroad  company,  in  the 
enjployment  of  whom  Nathaniel  Eaney  was  killed,  sought  by 
writ  of  error  to  overthrow  an  award  made  by  arbitrators  to  the 
administratrix  of  Raney  and  affirmed  by  the  industrial  board  and 
by  the  circuit  court  of  Vermillion  County.  Raney's  work  was  the 
f'ainting  of  railway  bridges,  towers,  and  other  structures.  At  the 
time  he  was  injured  h®  was  on  his  way  with  a  "  speeder  "  or  motor 
car  to  a  work  train  to  get  a  supply  of  paint  to  use  in  painting  an 
interlocking  tower.  He  attempted  to  remove  the  speeder  from  the 
track  to  allow  an  interstate  train  to  pass  and  was  killed  by  the  train. 
Tlie  administratrix  first  gave  notice  of  a  claim  under  the  workmen's 
compensation  act,  and  then  sued  under  the  Federal  Employers'  Lia- 
l>ility  Act.  In  that  suit  the  receiver  demurred  to  the  complaint  on 
the  ground  that  the  employee  was  not  engaged  in  interstate  com- 
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merce,  and  the  demurrer  was  sustained.  The  administratrix  then 
prosecuted  her  claim  under  the  compensation  provisions,  and  an 
award  was  made  in  the  sum  of  $573.20. 

The  receiver  contended  that  the  administratrix  was  estopped 
from  claiming  compensation  by  her  election  to  sue  under  the  liability 
act,  but  this  was  overruled  by  the  court,  Judge  Duncan,  who  deliv- 
ered ihe  opinion,  saying  on  this  point: 

The  doctrine  does  not  apply  to  concurrent  remedies  that  are  not 
inconsistent  with  each  other  and  has  no  application  to  an  election 
between  suits  based  upon  different  statutes.  Where  one  has  a  right 
of  action  at  common  law  and  also  under  the  statute  for  the  same 
injury  the  bringing  of  either  of  said  suits  is  not  a  bar  to  the  other, 
and  particularly  where  no  recovery  has  been  had  under  the  one  or 
the  other. 

The  court  held,  on  the  other  hand,  that  the  employer  was  now 
estopped  from  defending  on  the  ground  that  the  employment  was  in 
interstate  commerce,  saying : 

The  court  by  its  judgment  in*  that  case  determined  one  question  of 
fact  that  necessarily  defeated  the  administratrix  in  that  suit — i.  e., 
that  the  deceased  was  not  engaged  in  interstate  commerce,  and  for 
that  reason  she  could  not  maintain  her  suit  under  the  Federal  Em- 
ployers' Liability  Act.  That  judgment  completely  estops  plaintiff  in 
error,  as  well  as  the  administratrix,  from  contending  in  anv  other 
suit  between  the  same  parties  that  the  deceased  was  injured  while 
employed  by  the  plaintiff  in  error  in  interstate  commerce. 

Finally  the  court  held  that  it  is  the  employment  and  not  the  act 
of  the  employee  at  the  time  of  the  injury  which  determines 
whether  or  not  an  injury  is  within  the  purview  of  the  liability  act, 
and  that  the  fact  that  the  employee  was  removing  an  obstruction  to 
interstate  commerce  at  the  moment  did  not  prevent  the  application 
of  compensation  provisions.    The  award  was  therefore  affirmed. 


Workmen's  Compensation  —  Interstate  Commerce  —  Injury 
Without  Negligence  of  Employer — Federal  and  State  Statutes — 
New  York  Central  R,  Co,  v.  Winfield^  Supreme  Court  of  the  United 
States  (May  21^  1917)^  37  Supreme  Court  Reporter^  page  646, — 
James  Winfield  was  tamping  ties  upon  the  track  of  the  company 
named,  when  a  stone  flew  up  and  destroyed  the  sight  of  one  of  his 
eyes,  for  which  injury  he  claimed  compensation  under  the  New  York 
law.  There  was  no  dispute  that  the  employment  was  in  interstate 
commerce,  so  that  if  the  employer  had  been  negligent  the  employee 
would  have  been  not  only  entitled  to  seek  a  remedy  under  the  Federal 
Employers'  Liability  Act,  but  confined  to  such  remedy.  The  ma- 
jority of  the  New  York  Supreme  Court,  Appellate  Division,  held 
that,  no  negligence  being  alleged,  the  award  of  compensation  made 
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to  him  by  the  State  commission  should  stand.  Its  decision  was  re- 
ported in  153  N.  Y.  Supp.  499,  and  noted  in  Bui.. No.  189,  p.  256. 
This  judgment  was  aflSrmed  by  the  court  of  appeals  of  the  State, 
and  an  appeal  was  taken  to  the  United  States  Supreme  Court, 
which,  two  judges  dissenting,  reversed  the  judgment,  holding  that  the 
Employers'  Liability  Act  is  exclusive  in  the  entire  field  of  injuries 
to  railroad  employees  engaged  in  interstate  commerce.  Mr.  Justice 
Van  Devanter  delivered  the  majority  opinion,  which,  after  stating 
the  facts,  proceeds  as  follows : 

It  is  settled  that  under  the  commerce  clause  of  the  Constitution 
Congress  may  regulate  the  obligation  of  common  carriers  and  the 
rights  of  their  employees  arising  out  of  injuries  sustained  by  the 
latter  where  both  are  engaged  in  interstate  conmierce;  and  it  also 
is  settled  that  when  Congress  acts  upon  the  subject  all  State  laws 
covering  the  same  field  are  necessarily  superseded  by  reason  of  the 
supremacy  of  the  national  authority.  Congress  acted  upon  the  sub- 
ject in  passing  the  Employers'  Liability  Act,  and  the  extent  to  which 
that  act  covers  the  field  is  the  point  in  controversy.  The  State  de- 
cisions upon  the  point  are  conflicting.  The  New  York  court  in  the 
present  case  and  the  New  Jersey  court  in  Winfield  v.  Erie  K.  Co., 
88  N.  J.  L.  619^  96  Atl.  394  [Bui.  No.  224,  p.  330],  hold  that  the  act 
relates  only  to  mjuries  resulting  from  negligence^  while  the  Califor- 
nia court  in  Smith  v.  Industrial  Accident  Commission,  26  Cal.  App. 
560,  147  Pac.  600  [Bui.  No.  189,  p.  98],  and  the  Illinois  court  in 
Staiey  v.  Illinois  C.  E.  Co.,  268  111.  356, 109  N.  E.  342  [Bui.  No.  189, 
p.  2531,  hold  that  it  has  a  broader  scope  and  makes  negligence  a  test — 
not  oi  the  applicability  of  the  act,  but  of  the  carrier's  duty  or  obliga- 
tion to  respond  pecuniarily  for  the  injury. 

In  our  opinion  the  latter  view  is  right  and  the  other  wrong. 
Whether  and  in  what  circumstances  rauroad  companies  engaging 
in  interstate  commerce  shall  be  required  to  compensate  their  em- 
ployees in  such  commerce  for  injuries  sustained  therein  are  matters 
in  which  the  Nation  as  a  whole  is  interested,  and  there  are  weighty 
considerations  why  the  controlling  law  should  be  uniform  and  not 
change  at  every  State  line.  Baltimore  &  O.  E.  Co.  v.  Baugh.  149 
U.  S.  368,  378,  379,  13  Sup.  Ct.  914.  It  was  largely  in  recognition 
of  this  that  the  Employers'  Liability  Act  was  enacted  by  Congress. 
Second  Employers'  Liability  Cases  (Mondow  v.  New  York,  N.  H.  & 
H.  R.  Co.),  223  U.  S.  1,  51,  32  Sup  Ct.  169  [Bui.  No.  98,  p.  470]. 
It  was  drafted  and  passed  shortly  following  a  message  from  the 
President  advocating  an  adequate  national  law  covering  all  such 
injuries  and  leaving  to  the  action  of  the  several  States  only  the  in- 
juries occurring  in  intrastate  employment.  (Cong.  Eec,  60th  Cong., 
1st  sess.,  1347.)  And  the  reports  of  the  congressional  committees  hav- 
ing th^  bill  in  charge  disclose,  without  any  uncertainty,  that  it  was 
intended  to  be  very  comprehensive,  to  withdraw  all  injuries  to  rail- 
road employees  in  mterstate  commerce  from  the  operation  of  varying 
State  laws,  and  to  apply  to  them  a  national  law  having  a  uniform 
operation  throughout  all  the  States.  (House  Keport  No.  1386  and 
Senate  Keport  No.  460,  60th  Cong.,  1st  sess.) 
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True,  the  act  does  not  require  the  carrier  to  respond  for  injuries 
occurring  where  it  is  not  chargeable  with  negligence,  but  this  is  be- 
cause Congress,  in  its  discretion,  acted  upon  the  principle  that  com- 
pensation should  be  exacted  from  the  carrier  where,  and  only  where, 
the  injury  results  from  negligence  imputable  to  it.  Every  part  of  the 
act  conforms  to  this  principle,  and  no  part  points  to  any  purpose 
to  leave  the  States  free  to  require  compensation  where  the  act  with- 
holds it. 

That  the  act  is  comprehensive  and  also  exclusive  is  distinctly 
recognized  in  repeated  decisions  of  this  court. 

Only  by  disturbing  the  uniformitj^  which  the  act  is  designed  to 
secure  and  by  departmg  from  the  principle  which  it  is  intended  to 
enforce  can  the  several  States  require  such  carriers  to  compensate 
their  employees  for  injuries  in  interstate  commerce  occurring  without 
negligence.  But  no  State  is  at  liberty  thus  to  interfere  with  the 
operation  of  a  law  of  Congress. 

It  follows  that,  in  the  present  case,  the  award  under  the  State 
law  can  not  be  sustained. 

Mr.  Justice  Brandeis  wrote  the  dissenting  opinion,  in  which  Mr. 
Justice  Clarke  concurred.  The  first  part  of  this  opinion  is  as 
follows : 

I  dissent  from  the  opinion  of  the  court ;  and  the  importance  of  the 
question  involved  induces  me  to  state  the  reasons. 

By  the  Employers'  Liability  Act  of  April  22,  1908,  Congress  pro- 
vided, in  substance,  that  railroads  engaged  in  interstate  commerce 
shall  be  liable  in  damages  for  their  negligence  resulting  in  injury 
or  death  of  employees  while  so  engaged.  The  majority  of  the  court 
now  holds  that  by  so  doing  Congress  manifested  its  will  to  cover  the 
whole  field  of  compensation  or  relief  for  injuries  suffered  by  rail- 
road companies  engaged  in  interstate  commerce;  or,  at  least,  the 
whole  field  of  obligation  of  carriers  relating  thereto;  and  that  it 
thereby  withdrew  the  subject  wholly  from  the  domain  of  State 
action.  In  other  words,  the  majority  of  the  court  declares  that 
Congress,  by  passing  the  Employers'  Liability  Act,  prohibited  States 
from  includine  wifliin  the  protection  of  their  general  workmen's 
compensation  laws  employees  who,  without  fault  on  the  railroad's 
part,  are  injured  or  kiUed  while  engaged  in  interstate  commerce; 
although  Congress  itself  offered  them  no  protection.  That  Congress 
could  have  done  this  is  clear.  The  question  presented  is :  Has  Con- 
gress done  so?    Has  Congress  so  willed? 

The  workmen's  compensation  law  of  New  York  here  in  qucsticm 
has  been  declared  by  this  court  to  be  among  those  which  "bear  so 
close  a  relation  to  the  protection  of  the  lives  and  safetj  of  those  con- 
cerned that  they  properly  may  be  regarded  as  commg  within  the 
category  of  police  regulations."  (New  York  C.  R.  Co.  v.  White,  243 
U.  S.  188,  207, 37  Sup.  Ct.  247  [BuL  No.  224,  p.  232].)  And  this  court 
has  definitely  formulated  the  rules  which  should  govern  in  determin- 
ing when  a  Federal  statute  regulating  commerce  will  be  held  to 
supersede  State  legislation  in  the  exercise  of  the  police  power.  These 
rules  are : 

1.  "In  conferring  upon  Congress  the  regulation  of  commerce,  it 
was  never  intended  to  cut  the  States  off  from  legislating  on  all  sub- 
jects relating  to  the  health,  life,  and  safety  of  their  citizens,  though 
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the  legislation  might  indirectly  affect  the  commerce  of  the  country.'* 
(Sherlock  v.  Ailing,  93  U.  S.  99, 103.) 

2.  "  If  the  purpose  of  the  act  can  not  otherwise  be  accomplished — 
if  its  oi>eration  within  its  chosen  field  else  must  be  frustrated  and 
its  provisions  be  refused  their  natural  effect — the  State  law  must 
yield  to  regulation  of  Congress  within  the  sphere  of  its  delegated 
power.    *     ♦    * 

"  But  the  intent  to  supersede  the  exercise  by  the  State  of  its  police 
power  as  to  matters  not  covered  by  the  Federal  legislation  is  not  to 
be  inferred  from  the  mere  fact  that  Congress  has  seen  fit  to  circum- 
scribe its  regulation  and  to  occupy  a  limited  field.  In  other  words, 
such  intent  is  not  to  be  implied  unless  the  act  of  Congress,  fairly 
interpreted,  is  in  actual  conflict  with  the  law  of  the  State."  (Savage 
'V.  Jones,  225  U.  S,  501,  533,  32  Sup.  Ct  715.) 

3.  "  The  question  must,  of  course,  be  determined  with  reference  to 
the  settled  rule  that  a  statute  enacted  in  execution  of  a  reserved 
power  of  the  State  is  not  to  be  regarded  as  inconsistent  with  an  act 
of  Congress  passed  in  the  execution  of  a  clear  power  under  the  Con- 
stitution, unless  the  repugnance  or  conflict  is  so  direct  and  positive 
that  the  two  acts  can  not  be  reconciled  or  stand  together."  (Missouri, 
K.  &  T.  R.  Co.  V.  Haber,  169  U.  S.  613,  623, 18  Sup.  Ct.  488.) 

Guided  by  these  rules  and  the  cases  in  which  they  have  befen 
applied,  we  endeavor  to  determine  whether  Congress,  in  enacting  the 
Employers'  Liability  Act,  intended  to  prevent  States  from  entering 
the  specific  field  of  compensation  for  injuries  to  employees  arising 
without  fault  on  the  railroad's  part,  for  which  Congress  made  no 
provision. 

To  ascertain  the  intent  we  must  look,  of  course,  first  at  what 
Congress  has  said ;  then  at  the  action  it  has  taken,  or  omitted  to  take. 
We  look  at  the  words  of  the  statute  to  see  whether  Congress  has  used 
any  which  in  terms  express  that  will.  We  inquire  whether,  without 
the  use  of  explicit  words,  that  will  is  expressed  in  specific  action 
taken.  For  Congress  must  be  presumed  to  have  intended  the  neces- 
sary consequences  of  its  action.  And  if  we  find  that  its  will  is  not 
expressed,  or  is  not  clearlv  expressed,  either  in  words  or  by  specific 
action,  we  should  look  at  the  circumstances  under  which  the  Employ- 
ers' Liability  Act  was  passed;  look,  on  the  one  hand,  at  its  origin, 
scope,  and  purpose;  and,  on  the  other,  at  the  nature,  methods,  and 
means  of  State  workmen's  compensation  laws.  If  the  will  is  not 
clearly  expressed  in  words,  we  must  consider  all  these  in  order  to 
determine  what  Congress  intended. 

First.  As  to  words  used:  The  act  contains  no  words  expressing  a 
will  by  Congress  to  cover  the  whole  field  of  compensation  or  relief 
for  injuries  received  by  or  for  death  of  such  employees  while  engaged 
in  interstate  commerce;  or  the  whole  field  of  carriers'  obligations  in 
relation  thereto.  The  language  of  that  act,  so  far  as  it  indicates  any- 
thing in  this  respect,  points  to  just  the  contrary.  For  its  title  is: 
"An  act  relative  to  the  liability  of  common  carriers  by  railroad  in 
certain  cases." 

Second.  As  to  specific  action  taken :  The  power  exercised  by  Con- 
gress is  not  such  that,  when  exercised,  it  necessarily  excludes  the  State 
action  here  under  consideration.  It  would  obviously  have  been  pos- 
sible for  Congress  to  provide  in  terms,  that  wherever  such  injuries 
or  death  result  from  tne  railroad's  negligence,  the  remedy  shoiild  be 
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sought  by  action  for  damages;  and  wherever  injury  or  death  results 
from  causes  other  than  the  railroad's  negligence,  compensation  may 
be  sought  under  the  workmen's  compensation  laws  of  the  States. 
Between  the  Federal  and  the  State  law  there  would  be  no  conflict 
whatsoever.    They  would,  on  the  contrary,  be  complementary. 

Third.  As  to  origin,  purpose,  and  scope  of  the  Employers'  Lia- 
bility Act  and  the  nature,  methods,  and  means  of  State  workmen's 
compensation  laws:  The  facts  are  of  common  knowledge.  Do  they 
manifest  that,  bj'^  entering  upon  one  section  of  the  field  of  indemnity 
or  relief  for  injuries  or  death  suffered  by  employees  engaged  in  inter- 
state commerce.  Congress  purposed  to  occupy  the  whole -field? 

Mr.  Justice  Brandeis  then  discusses  uhder  separate  heads  the  ori- 
gin, scope,  and  purpose  of  the  Federal  Employers'  Liability  Act,  and 
the  nature,  method,  and  means  of  the  worlanen's  compensation  laws. 
The  question  of  whether  or  not  the  Federal  and  State  legislation 
conflict  is  then  taken  up,  as  follows : 

The  practical  difficulty  of  determining  in  a  particular  case,  accord- 
ing to  presence  or  absence  of  railroad  fault,  whether  indemnity  is 
to  be  sought  under  the  Federal  Employers'  Liability  Act  or  under  a 
State  compensation  law,  affords,  of  course,  no  reason  for  imputing 
to  Congress  the  will  to  deny  to  the  States  power  to  afford  relief 
through  such  a  system.  The  difficulty  and  uncertainty  is,  at  worst, 
no  greater  than  that  which  now  exists  in  so  many  cases  where  it  is 
necessary  to  determine  whether  the  employee  was,  at  the  time  of  the 
accident,  engaged  in  interstate  or  intrastate  commerce.  Expedients 
for  minimizing  inherent  difficulties  will  doubtless  be  found  by  ex- 
perience. All  the  difficulties  may  conceivably  be  overcome  in  prac- 
tice. Or  they  may  prove  so  great  as  to  lead  Congress  to  repeal  the 
Federal  Employers'  Liability  Act  and  leave  to  the  States  (which 
alone  can  deal  comprehensively  with  it)  the  whole  subject  of  in- 
demnity and  compensation  for  injuries  to  employees,  whether  en- 
gaged in  interstate  or  intrastate  commerce,  and  whether  such  injuries 
arise  from  negligence  or  without  fault  of  the  employer. 

We  are  admonished  also  by  another  weighty  consideration  not  to 
impute  to  Congress  the  will  to  deny  to  the  States  this  power.  The 
subject  of  compensation  ;for  accidents  in  industry  is  one  peculiarly 
appropriate  for  State  legislation.  There  must,  necessarily,  be  great 
diversity  in  the  conditions  of  living  and  in  the  needs  of  the  injured 
and  of  his  dependents,  according  to  whether  they  reside  in  one  or  the 
other  of  our  States  and  Territories,  so  widely  extended.  In  a  large 
majority  of  instances  they  reside  in  the  State  in  which  the  accident 
occurs.  Though  the  principle  that  compensation  should  be  made,  or 
relief  given,  is  of  umversal  application,  the  great  diversity  of  con- 
ditions in  the  different  sections  of  the  United  States  may,  in  a  wise 
application  of  the  principle,  call  for  differences  between  States  in 
the  amount  and  method  of  compensation,  the  periods  in  which  pay- 
ment shall  be  made,  and  the  methods  and  means  by  which  the  funds 
shall  be  raised  and  distributed.  The  field  of  compensation  for  in- 
juries appears  to  be  one  in  which  uniformity  is  not  desirable,  or  at 
least  not  essential  to  the  public  welfare. 

The  contention  that  Congress  has,  by  legislating  on  one  branch  of 
a  subject  relative  to  interstate  commerce,  preempted  the  whole  field 
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has  been  made  often  in  this  court ;  and,  as  the  cases  above  cited  show, 
has  been  repeatedly  rejected  in  cases  where  the  will  of  Congress  to 
leave  the  balance  of  the  field  open  to  State  action  was  far  less  clear 
than  under  the  circumstances  here  considered.  Tested  by  those  de- 
cisions and  by  rules  which  this  court  has  framed  for  its  guidance,  I 
am  of  opinion,  as  was  said  in  Atlantic  Coast  Line  v.  Georgia,  234 
U.  S.  280,  294,  34  Sup.  Ct.  829  [Bui.  No.  169,  p.  182],  that  'Uhe  in- 
tent  to  supersede  the  exercise  of  the  State  police  power  with  respect 
to  this  subject  can  not  be  inferred  from  the  restricted  action  which 
thus  far  has  been  taken."  The  field  covered  by  Congress  was  a  lim- 
ited field  of  the  carrier's  liabilitjr  for  negligence,  not  the  whole 
field  of  the  carrier's  obligation  arising  from  accidents.  I  find  no 
justification  for  imputing  to  Congress  the  will  to  deny  to  a  large 
class  of  persons  engaged  in  a  necessarily  hazardous  occupation  and 
otherwise  unprovided  for,  the  protection  aflForded  by  beneficent  stat- 
utes enacted  in  the  long-deferred  performance  of  an  insistent  duty 
and  in  a  field  peculiarly  appropriate  for  State  action. 


Workmen's  Compensation — Interstate  Commerce  —  Injury 
Without  Negligence  of  Employer — Federal  and  State  Statutes— 
Erie  H.  Co.  v.  Winfield^  Supreme  Court  of  the  United  States  {May  21^ 
1917)^  37  Supreme  Court  Reporter^  P^ge  556, — Amy  Winfield  pro- 
ceeded for  compensation  under  the  law  of  New  Jersey  for  the 
death  of  her  husband,  employed  as  engineer  of  a  switch  engine. 
The  cars  handled  contained  freight,  some  of  them  interstate,  some 
intrastate,  and  some  both,  but  the  accident  occurred  while  he  was 
leaving  the  yard  after  completing  his  day's  work.  It  was  assumed 
by  both  parties  that  there  was  no  negligence  of  the  company  causmg 
the  injury.  The  court  of  common  pleas  of  Hudson  County,  New 
Jersey,  rendered  judgment  in  her  favor,  and  the  supreme  court  and 
the  court  of  appeals  of  the  State  entered  successive  reversals,  the  final 
result  being  that  the  award  stood.  (See  Bui.  No.  224,  p.  330.)  This 
case  contains  a  point  additional  to  the  one  settled  in  the  New  York 
case  above — New  York  Central  Railway  Co.  v.  Winfield — involving 
the  scope  of  Federal  and  State  laws  as  to  injuries  on  railroads.  The 
same  two  justices  dissented  as  in  that  case.  Mr.  Justice  Van  Devanter 
delivered  the  opinion,  holding  that  compensation  could  not  be  granted 
under  the  circuipstances  of  the  case,  and  spoke  as  follows : 

The  questions  presented  for  decision  are  these :  First,  whether  the 
Federal  act  is  regulative  of  the  carrier's  liability  or  obligation  in 
every  instance  of  the  injury  or  death  of  one  of  its  employees  in  inter- 
state commerce,  or  only  in  those  instances  where  there  is  causal  negli- 
gence for  which  the  carrier  is  responsible.  Second,  whether  the  facts 
proved  sustain  the  conclusion  that  the  deceased  was  employed  in  inter- 
state commerce  at  the  time  of  the  injury.  Third,  whether,  by  reason 
of  the  State  statute,  the  carrier  became  bound  contractually  to  make 
compensation  in  this  instance,  even  though  it  came  within  the  Fed- 
eral act. 
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The  first  question  is  fully  considered  in  New  York  C.  R.  Co.  v» 
Winfield,  the  opinion  in  which  has  been  just  announced,  244  U.  S.  147, 
37  Sup.  Ct.  546  [see  p.  260],  and  it  suffices  here  to  say  that,  for  the 
reasons  there  given,  we  are  of  opinion  that  the  Federal  act  proceeds 
upon  the  principle  which  regards  negligence  as  the  basis  of  the  duty 
to  make  compensation,  and  excludes  the  existence  of  such  a  duty  in 
the  absence  of  negligence,  and  that  Congress  intended  the  act  to  be  as 
comprehensive  of  those  instances  in  which  it  excludes  liability  as  of 
those  in  which  liability  is  imposed.  It  establishes  a  rule  or  regulation 
which  is  intended  to  operate  uniformly  in  all  the  States,  as  respects 
interstate  commerce,  and  in  that  field  it  is  both  paramount  and  ex- 
clusive. 

The  second  question  must  be  given  an  affirmative  answer.  In 
leaving  the  carrier's  yard  at  the  close  of  his  day's  work  the  deceased 
was  but  discharging  a  duty  of  his  employment.  (See  North  Carolina 
E.  Co.  V.  Zachary,  232  U.  S.  248,  260,  34  Sup.  Ct.  305  [Bui.  No.  169, 
p.  83].)  Like  his  trip  through  the  yard  to  his  engine  in  the  morning, 
it  was  a  necessary  incident  of  his  day's  work,  and  partook  of  tlie 
character  of  that  work  as  a  whole,  for  it  was  no  more  an  incident  of 
one  part  than  of  another.  His  day's  work  was  in  both  interstate 
and  intrastate  commerce,  and  so,  when  he  was  leaving  the  yard  at  the 
time  of  the  injury,  his  employment  was  in  both.  That  he  was  em- 
ployed in  interstate  commerce  is  therefore  plain,  and  that  his  em- 
ployment also  extended  to  intrastate  commerce  is,  for  present  pur- 
poses, of  no  importance. 

The  third  question  requires  some  notice  of  the  New  Jersey  statute. 
It  consists  or  two  parts.  One  conforms  to  the  principle  which  re- 
gards negligence  as  the  basis  of  liability,  and  excludes  liability  in  the 
absence  of  negligence.  In  its  details,  however,  that  part  differs  ma- 
terially from  the  Federal  act.  The  other  conforms  to  a  different 
principle  which  rejects  negligence  as  a  basis  of  liability  and  requires 
compensation  to  hie  made  b}^  the  employer  whenever  the  injury  or 
death  of  the  employee  is  an  incident  of  the  service  in  which  he  is  em- 
ployed. This  part  is  described  as  "  elective,"  and  is  not  to  be  applied 
unless  the  employer  and  the  employee  shall  have  agreed,  expresslj^  or 
impliedly,  to  be  bound  thereby  and  to  surrender  "  their  rights  to  any 
other  method,  form,  or  amount  of  compensation  or  determination 
thereof."  Respecting  the  mode  of  manifesting  such  an  agreement  or 
the  contrary,  it  is  provided  that  every  contract  of  hiring  "  shall  be 
presumed  to  have  been  made "  with  reference  to  this  part  of  the 
statute,  and,  unless  the  contract  or  a  notice  from  one  party  to  the 
other  contain  "  an  express  statement  in  writing  "  to  the  contrary,  it 
"  shall  be  presumed  "  that  the  parties  "  have  agreed  to  be  bound  "  by 
this  part  of  the  statute.  There  was  no  express  agreement  in  this 
instance  and  there  is  no  basis  for  regarding  the  carrier  as  in  any 
way  bound  by  this  part  of  the  statute,  save  as  it  provides  that  an 
agreement  to  be  bound  by  it  shall  be  presumed  in  the  absence  of  a 
declaration  to  the  contrai-y.  But  such  a  presumption  can  not  be  in- 
dulged here,  and  this  for  the  reason  that  by  the  Federal  act  the  en- 
tire subject,  as  respects  carriers  by  railroad  and  their  employees  in 
interstate  commerce,  was  taken  without  the  reach  of  State  laws.  It  is 
beyond  the  power  of  any  State  to  interfere  with  the  operation  of  that 
act,  either  by  putting  the  carriers  and  their  employees  to  an  election 
between  its  provisions  and  those  of  a  State  statute,  or  by  imputing 
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such  au  election  to  them  by  means  of  a  statutory  presumption.    The 
third  question,  therefore,  must  be  answered  in  the  negative. 

It  follows  that  the  court  of  errors  and  appeals  erred  in  failing  to 
give  controlling  effect  to  the  Federal  act. 


Workmen's  Compensation  —  Interstate  Commerce — Injury 
Without  Negugence  of  Emfijoter — Federal  and  State  Stat- 
utes— RounsaviUe  v.  CerUral  R,  R,  of  New  Jersey j  Court  of  Errors 
and  Appeals  of  New  Jersey  {June  18 ,  1917) j  101  Atlantic  Repm^ter^ 
j)age  182. — George  A.  EounsaviUe  brought  proceedings  to  obtain 
compensation  for  injuries  suffered  by  him  as  an  employee  of  the 
company  named.  The  court  of  common  pleas  of  Warren  County 
held  that  the  remedy  was  not  under  the  compensation  law,  but  under 
the  Federal  Employers'  Liability  Act  of  1908,  1910.  Its  judgment 
was  reversed  by  the  New  Jersey  Supreme  Court  (87  N".  J.  Law  371, 
94  Atl.  392;  Bui.  No.  189,  p.  258),  which  held  that,  there  being  no 
negligence  alleged,  proved,  or  admitted  on  the  part  of  the  railroad 
company,  the  State  courts  had  jurisdiction  under  the  compensation 
law.  In  the  meantime  the  case  of  Winfield  v.  Erie  R.  R.  Co.,  aris- 
ing in  the  same  State  and  identical  in  principle  with  the  Kounsaville 
case,  had  been  decided  by  the  Supreme  Court  of  the  United  States  (see 
p.  265) ;  and  in  the  present  decision  the  court  of  errors  and  appeals, 
since  the  State  courts  are  bound  by  the  decisions  of  the  Supreme 
Court  in  matters  involving  the  Federal  Constitution  and  statutes, 
reversed  the  judgment  of  the  State  supreme  court  and  affirmed  that 
of  the  court  of  common  pleas,  the  claimant  thus  failing  to  secure  any 
compensation  for  his  injuries. 


Workmbn's  Compensation  —  Interstate  Commerce  —  Mowing 
Weeds  on  Bahjeoao  Right  op  Wat — Plass  v.  Central  N&w  England 
Ry.  Co.,  Court  of  Appeals  of  New  York  (Nov.  IS,  1917),  117  North- 
eastern  Reporter,  page  952. — Jane  Plass  was  a  claimant  for  compen- 
sation for  the  death  of  her  husband,  a  section  laborer  for  the  railway 
company  named.  He  contracted  ivy  poisoning  through  cutting 
grass  and  weeds  along  the  right  of  way — ^which  work  was  a  part  of 
liis  duty — and  this  was  followed  by  blood  poisoning,  bronchitis,  con- 
<:(?stion  of  the  lungs,  and  death.  The  decision  of  the  supreme  court, 
which  held  that  such  poisoning  was  an  accident,  and  affirmed  an 
award  to  the  widow,  is  rejwrted  in  155  N.  Y.  Supp.  854,  and  noted 
in  Bui.  Wo.  189,  p.  203.  On  further  appeal  the  court  of  appeals  re- 
versed the  decree  and  ordered  a  new  hearing,  to  give  an  opportunity 
for  a  determination  by  the  industrial  commission  as  to  whether  the 
employee  was  engaged  in  interstate  commerce  at  the  time  of  his 
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injury,  holding  that  such  a  determination  was  necessary.    Judge 
Collin,  for  the  court,  said: 

If  there  was  any  evidence  that  the  work  contributed  to  the  safety 
and  integrity  of  the  railroad,  the  work  was  connected  with  and  a 
part  of  interstate  commerce  by  the  railroad  [quoting  from  the 
Pedersen  Case]. 

If  the  deceased  was  engaged  in  services  pertaining  to  and  a  part 
of  interstate  commerce,  the  claimant  was  not  entitled  to  an  award. 
N.  Y.  Central  E.  R.  Co.  v.  Winfield,  244  U.  S.  147,  37  Sup.  Ct.  546 
[see  p.  260]. 

A  witness  on  behalf  of  the  employer  testified  that  the  object  of 
the  work  was  the  safety  of  the  bridges  of  the  railroad  and  of  the 
adjoining  property,  ana  to  keep  fires  from  spreading;  if  the  grass 
and  weeds  caught  fire  it  might  destroy  parts  of  the  railroad,  and 
the  weeds  and  grass,  not  cut  and  removed,  would  to  a  certain  extent 
destroy  the  track  j  would  come  upon  the  track  and  cause  the  engines 
to  slip.  This  testimony  could  not  be  wholly  disregarded  by  the  com- 
mission. It  constituted  some  evidence,  demanding  a  determination, 
that  the  work  of  the  deceased  was  or  was  not  within  interstate  com- 
merce. The  employer,  by  the  evidence,  objections,  request  to  find, 
and  argument,  directed  the  attention  of  the  conmiission  to  ita  claim 
that  an  award  could  not  be  made  because  the  deceased  was  engaged 
in  interstate  commerce.  It  was  necessary  to  a  lawful  hearing  and 
award  that  the  commission  should  pass,  under  the  evidence,  upon  the 
nature  of  the  employment  in  which  the  deceased  received  his  in- 
juries. 

Workmen's  Compensation — Interstate  Commerce — ^Plumber  in 
Maintenance  of  Way  Department — Volhners  v.  New  York  Cen- 
tral R,  Co.^  Supreme  Court  of  New  York^  Appellate  Division^  Third 
Department  {Nov,  H^  ^917),  167  New  York  Supplemerit^  page  ^26, — 
Conrad  H.  Vollmers  having  been  killed  in  the  employ  of  the  rail- 
road company  named,  Ethel  H.  Vollmers  applied  for  compensation 
for  herself  and  children.  Vollmers  was  a  plumber  employed  in  the 
maintenance  of  way  department  of  the  railroad,  and,  while  repairing 
pipes  beneath  the  station  at  Hillside,  he  had  occasion  to  cross  the 
tracks  in  front  of  the  station,  and  was  struck  by  an  engine  and  killed. 
The  industrial  commission  having  made  an  award  to  the  widow,  the 
court  reversed  it  and  dismissed  the  claim  on  the  ground  that  the 
employee  was  engaged  in  interstate  commerce.  Judge  Woodward, 
in  the  .course  of  the  opinion  delivered  by  him,  said : 

The  fact  is  found  that  his  crossing  of  the  tracks  was  in  connection 
with  his  employment.  It  seems  clear,  imder  the  rule  prevailing  in 
the  Supreme  Court  of  the  United  States,  that  Vollmers  was  engaged 
in  the  maintenance  of  an  instrumentality  of  interstate  commerce; 
he  was  doing  the  work  necessarily  involved  in  the  maintenance  of 
ways  department.  The  stations  actually  in  use  in  the  carrying  on  of 
interstate  commerce  are  clearly  instrumentalities  of  such  commerce, 
and  it  is  necessary  to  their  proper  maintenance  that  the  plumbing 
should  be  kept  in  repair.    The  position  of  Vollmers  was  not  merely 
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of  a  plumber  called  in  to  do  an  incidental  job ;  he  was  in  the  employ 
of  a  department  of  the  corporation  devoted,  not  to  the  construction, 
but  to  the  maintenance  of  ways,  and  this  required  him  to  be  in  and 
about  the  railroad  properties  generally,  doing  such  repairs  as  were 
needed,  whether  in  the  station  houses  or  outside  of  them.  To  say 
that  such  a  man,  identified  with  a  department  for  the  particular 
purpose,  is  not  engaged  in  interstate  commerce  is  to  ignore  the  facts 
and  the  rulings  of  law  made  by  the  courts  of  last  resort,  and  may 
not  be  sustained. 


Workmen's  Compensation — Intoxication  as  Cause  of  Injury — 
Collins  V.  Cole,  Supreme  Court  of  Rhode  Island  {Feb.  80,  1917),  99 
Atlantic  Reporter,  page  830. — Nora  Collins  began  proceedings  for 
compensation  for  the  death  of  her  husband,  James  Collins,  while  in 
the  employ  of  C.  M.  Cole.  The  superior  court  of  Newport  County 
denied  compensation  on  the  ground  that  the  fatal  injury  was  due  to 
the  intoxication  of  the  employee.  He  was  watchman  on  a  dredge, 
and  went  on  duty  at  6  p.  m.  On  July  7, 1914,  the  dredge  was  not  at 
work  on  account  of  rough  weather.  During  the  afternoon  Collins 
drank  heavily,  and  came  on  duty  in  such  a  condition  that  he  had 
some  one  else  attend  the  fires.  He  rowed  back  and  forth  to  the  shore 
two  or  three  times,  with  some  assistance  in  maintaining  the  proper 
direction,  to  carry  members  of  the'  crew,  as  was  his  duty.  On  the 
last  trip  back  they  brought  a  quart  bottle  of  whisky,  from  which  he 
had  two  very  large  drinks.  A  little  later  the  cook  came  from  the 
shore  to  the  dredge,  and  he  and  Collins  were  heard  talking  about 
going  to  the  shore  for  more  whisky.  Soon  the  deck  hands  hearJ 
shouting,  and  found  the  cook  struggling  in  the  water  and  Collins 
standing  in  a  very  small  and  unstable  skiff,  which  belonged  to  a 
yacht.  This  almost  immediately  tipped  over,  and  in  spite  of  efforts 
to  save  them  both  men  were  drowned.  The  decree  denying  compensa- 
tion was  affirmed  in  an  opinion  by  Judge  Vincent,  who  said  after 
stating  the  facts : 

The  petitioner  argues  that,  in  order  to  defeat  the  petition,  the 
respondent  must  prove  that  the  death  resulted  solely  and  exclusively 
from  intoxication  while  on  duty.  If  the  petitioner  means  by  that 
that  the  respondent  must  exclude  every  possibility  that  death  might 
have  resulted  otherwise  than  from  intoxication,  we  can  not  agree 
with  her.  If  Collins  was  in  an  intoxicated  condition,  that  is,  a 
condition  in  which  he  would  be  unable  to  look  out  for  his  own  safety 
with  that  degree  of  care  which  a  person  would  otherwise  naturally 
exercise,  and  that,  while  so  influenced,  he  did  something  which  a 
person  in  a  normal  condition  would  not  be  likely  to  attempt  and 
which  brought  about  the  accident,  the  trial  court  would  be  war- 
ranted in  finding  that  the  accident  resulted  from  the  condition  into 
which  he  had  voluntarily  brought  himself.  We  do  not  think  that 
the  statute  requires  that  every  possibility  should  be  excluded  before 
the  evidence  becomes  sufficient  to  support  the  finding  that  the  result 
was  due  to  intoxication. 
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Wokkmbn's  Comfbnsatidn — ^Intrastate  ok  Interstatb  Com- 
UERCE — ^Moving  Cars  to  Storage  Tracks  to  be  Iced — Chicago  Jym^G- 
tion  R.  Co,  V,  Industrial  Board  of  Illinois  et  oZ^  Supreme  Court 
of  lUinois  (Apr,  6^  1917)  ^  115  Northeastern  Reporter^  page  6J^, — 
William  S.  Peterson,  a  switchman  employed  by  the  company  named, 
was  killed  in  the  course  of  his  employment  October  9, 1913.  He  was 
assisting  in  the  movement  of  cars  onto  a  storage  track,  where  they 
were  to  be  iced  for  the  shipment  of  meats.  The  later  history  of 
the  cars  showed  that  the  greater  part  of  them  eventually  were  loaded 
for  interstate  shipment,  after  four  had  been  in  a  collision  and  become 
disabled  for  use.  It  was  agreed  that  if  the  employee  was  not  en- 
gaged  in  interstate  commerce  he  was  entitled  to  the  compensation 
which  the  industrial  board  had  awarded  him,  while  if  he  was  in  in- 
terstate commerce  the  Federal  Employers'  Liability  Act  would  gov- 
ern. The  award  of  compensation  was  affirmed,  Judge  Cooke  for  the 
court  saying  in  part: 

It  was  not  until  these  cars  were  again  moved  to  the  loading  plat- 
form, and  it  was  known  what  material  was  ready  to  be  loaded,  that  it 
was  determined  that  10  of  them  should  be  loaded  for  destinations 
outside  the  State  and  1  to  carry  a  shipment  to  a  point  within  the 
State.  The  movement  of  the  string  or  cars  by  the  switching  crew 
of  which  the  deceased  was  a  member  was  a  local  movement,  and,  as 
none  of  these  cars  had  at  that  time  been  selected  to  participate  in 
an  interstate  shipment,  the  deceased  was  not  engaged  in  interstate 
commerce,  and  the  circuit  court  properly  approved  and  confirmed 
the  award  and  decision  of  the  industrial  board.  The  icing  of  the 
cars  does  not  change  the  situation.  The  same  procedure  in  icing  was 
re(|uired  in  all  the  shipments  made  by  Armour  &  Co.,  whether  inter- 
state or  intrastate,  and  was,  in  effect,  a  part  of  the  equipment  of  the 
cars  themselves. 


Workmen's  Compensation — Intrastate  or  Interstate  Com- 
merce— ^Repairing  Private  Spur  Track — In  re  Liberti^  Supreme 
Court  of  New  York^  Appellate  Division^  Third  Department  {Nov. 
IJ^  1917)  y  167  New  York  Supplement ^  page  ^78. — Carmella  Liberti 
LDstituted  proceedings  for  compensation  for  the  death  of  Rosario 
Liberti,  and  an  award  was  made  by  the  industrial  commission.  The 
deceased  was  an  employee  of  the  railway  company  named,  and  suf- 
fered a  fatal  injury  when  he  fell  from  a  hand  car,  which  he  and  a 
number  of  other  laborers  were  running  upon  a  spur  track  to  tlie 
grounds  of  the  Mission  of  the  Immaculate  Virgin.  The  track  was 
owned  by  the  mission,  and  maintained  by  the  company  at  the  expense 
.  of  the  mission.  The  railway  is  entirely  within  the  State,  but  carries 
interstate  freight,  and  goods  from  without  the  State  were  taken  to 
the  mission  over  this  track  about  once  a  week,  while  cars  with  intra- 
state freight  went  in  daily.    The  court  held  that  the  employment  at 


TEXT  AKD  SUMMARIES  OF  DECISIONB.  271 

the  time  of  the  injury  was  not  in  interstate  commerce,  so  that  the 
industrial  commission  had  jurisdiction  to  award  compensation;  and 
the  award  was  affirmed,  Judge  Kellogg,  in  the  opinion  saying : 

The  mission's  track  was  solely  for  its  use  and  for  the  carrying  ot 
freight  from  the  station  to  the  mission,  as  a  convenience  to  the  com* 
pany  and  the  mission.  The  property  of  the  mission,  its  spur  track, 
and  those  who  are  working  upon  it,  are  subject  to  the  State  law  and 
are  not  governed  by  the  Federal  Employers'  Liability  Act.  If  the 
company  was  drawmg  interstate  freight  over  the  spur  for  delivery 
at  the  mission,  and  the  accident  had  occurred  to  an  employee  en- 
i^aged  therein,  a  different  question  might  arise;  but  this  case  seems 
to  be  entirely  outside  of  the  question  of  interstate  commerce,  and  is 
purely  a  matter  of  domestic  concern  and  arrangement. 


Woekmbn's  Compensation — ^Medicaii  Services — CJomputation  of 
"Thirtt  Days  after  Injury" — In  re  McCaskey^  Appellate  Court 
of  Indiaruij  Division  No.  1  (Oct.  10^  ^917)^  117  Northedstem  Re* 
porter^  page  268. — ^Lewis  Grabhorn  was  employed  by  the  Cotton- 
Wiebke  Co.,  when  on  February  17, 1916,  he  was  accidentally  struck  in 
the  forehead  by  a  sledge  hammer  in  the  hands  of  a  fellow  employee. 
The  accident  was  witnessed  by  the  president  and  manager  of  the  cor- 
poration, which  did  away  with  the  necessity  for  notice.  At  the  time 
an  abrasion  of  the  skin  of  the  forehead  was  produced,  but  no  wound 
requiring  medical  or  surgical  treatment.  In  the  evening  of  March 
IS  he  was  taken  with  a  violent  pain  in  his  forehead,  and  on  the  next 
day  consulted  one  McCaskey,  a  practicing  physician,  who  on  the  20th 
diagnosed  the  trouble  as  an  abscess,  requiring  an  operation  and  drain- 
ing for  a  number  of  days.  Dr.  McCaskey  rendered  the  necessary  serv- 
ices, and  presented  a  claim  for  $50,,  which  was  admitted  to  be  a  fair 
compensation.  The  company,  however,  refused  to  pay  this  bill 
because,  as  it  contended,  the  services  were  not  rendered  within  30 
days  after  the  injury.  The  industrial  board  certified  this  question 
to  the  court,  and  the  latter  decided  that  the  claim  was  a  valid  one, 
the  injury  not  being  in  such  a  case  contemporaneous  with  the  acci- 
dent, but  occurring  at  the  time  results  developed  which  amounted 
to  disability. 

Workmen's  Co»tPENSATioN — ^Medical  Services — ^Employer's  Lia- 
i^.iuTY  FOR  Operation  Becoming  Necessary^  before  Expiration  of 
Thirty  Days,  but  Postponed — In  re  Henderson^  Appellate  Court  of 
Indiana  {June  i,  1917)^  116  Northeastern  Reporter^  page  S16. — ^The 
employee  Henderson  was  injured  on  October  16,  1916,  and  a  part  of 
liis  left  foot  was  amputated.  The  foot  did  not  heal  properly,  gangrene 
set  in,  and  on  the  28th  day  it  was  evident  that  within  four  or  five 
days  another  amputation  would  be  necessary  to  save  his  life.    On 
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that  day  the  employer  and  insurance  carrier  notified  the  hospital 
that  they  would  not  be  responsible  for  treatment  after  the  30  days. 
On  the  29th  day  the  employee  filed  an  application  asking  the  Indus- 
trial Board  to  make  an  order  requiring  the  employer  to  continue  the 
surgical  and  hospital  services  beyond  the  first  80  days.  The  board 
certified  to  the  court  the  question  whether  it  had,  under  section  25  of 
the  act,  authority  to  require  such  continuation.  The  court  answered 
the  question  in  the  affirmative,  showing  that  the  language  of  the  sec- 
tion was  somewhat  ambiguous,  but  placing  an  interpretation  upon  it, 
and  saying  in  the  concluding  part  of  the  opinion  delivered  by  Judge 
Hottel : 

We  deem  it  proper  to  say  that,  if  an  emergency  arose  for  either  of 
the  services  provided  for  in  said  act  at  a  time  when  the  same  was 
required  to  be  rendered  under  said  act,  the  employer  by  mere  delay 
in  rendering  the  service  could  not  escape  liability  for  any  service 
which  should  have  been  and  could  have  been  rendered  within  the 
period  during  which  the  act  makes  it  his  duty  to  perform  the  service. 


Workmen's  Compensation — Medical  Services — Liability  of  In- 
surer FOR  Services  Furnished  by  Employer  After  Thirty  Days — 
In  re  Kelley^  Appellate  Court  of  Indiana^  Division  No,  1  {June  Ij 
1917)  J  116  Northeastern  Reporter^  pag^  ^06. — John  Kelley  was  in- 
jured under  circumstances  which  made  compensation  payable  under 
the  Indiana  law,  and  the  industrial  board  found  that  the  physician 
furnished  by  the  employer  rendered  a  bill  for  $90  for  services  during 
the  first  30  days  after  the  injury ;  that  at  the  expiration  of  30  days 
the  employee  was  in  such  serious  condition  that  further  medical 
services  were  necessary  in  order  to  save  his  life;  that  the  employer 
directed  the  physician  to  continue  his  services,  and  his  bill  for  the 
further  services  was  $90 ;  and  that  the  charges  were  reasonable.  The 
contest  was  as  to  the  liability  of  the  insurer  for  the  additional  medical 
services,  and  the  board  certified  to  the  court  the  question  whether 
the  physician  was  entitled  to  have  the  last-mentioned  claim  approved 
as  against  the  insurer.  This  was  answered  in  the  affirmative,  the 
court  calling  attention  to  the  provisions  of  the  act  giving  the  em- 
ployer the  option  of  furnishing  additional  medical  attendance  where 
necessary,  and  to  the  provisions  requiring  that  policies  shall  cover  all 
benefits  conferred  by  the  act;  also  to  the  fact  that  the  additional 
medical  treatment  in  suitable  cases  would  be  to  the  advantage  of  the 
employer  and  the  insurance  carrier  as  well  as  of  the  injured  employee. 


Workmen's  Compensation — ^Moditication  of  Awards — ^Incapao- 
ITY — Safety  Insulated  Wire  cfe  Cable  Co,  v.  Court  of  Common  Pleas 
in  and  for  Hudson  County  et  al,^  Supreme  Court  of  New  Jersey  {Apr. 
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7,  1917)^  100  Atlantic  Reporter^  page  S^^.^—Philip  Kress  received 
injuries  to  both  hands  about  April  1,  1912,  while  in  tlie  employ  of 
the  company  named.  He  was  awarded  as  compensation  $6.21  per 
week,  or  one-half  his  earnings  at  the  time  of  the  injury,  for  400 
weeks,  it  appearing  at  the  time  of  the  hearing,  nearly  a  year  after 
the  injury,  that  he  was  not  able  to  do  any  work.  Early  in  1916  the 
company  applied  for  modification  of  the  award,  which  was  refused 
by  the  court  of  common  pleas  on  the  ground  that  the  original  award 
of  the  full  400  weeks  must  have  been  made  on  the  basis  of  a  finding 
(^f  total  and  permanent  disability,  and  that  action  on  the  applica- 
tion would  involve  a  review  of  that  award.  On  the  rendering  of 
this  decision  the  case  was  taken  to  the  supreme  court.  It  appeared 
that  after  being  incapacitated  from  work  for  about  a  year  and  a 
half,  the  injured  man  began  to  do  light  work  at  $9  a  week,  and  later 
became  watchman  in  a  factory  at  $12  per  week,  and  at  the  time  of 
the  hearing  was  getting  $14,  or  more  than  his  wages  when  injured. 
The  supreme  court  thereupon  decided  that  a  modification  of  the 
award  might  be  had  on  the  showing  of  change  in  conditions,  the 
statute  providing  for  such  adjustment  after  a  year  from  the  date  of 
the  original  award.  Judge  Kalisch  in  the  concluding  portion  of 
the  opinion  said  as  to  the  interpretation  of  the  term  "incapacity": 

It  is  to  be  observed  that  the  term  "incapacity  of  the  injured  em- 
ployee" is  used.  The  legislature  has  thereby  established  the  test  of 
"  incapacity  "  as  the  determining  factor  whether  an  award  shall  be 
diminished  or  increased,  as  the  case  may  be.  The  incapacity  which 
the  legislature  had  in  mind  was  the  incapacity  to  perform  labor. 
This,  of  course,  is  not  applicable  to  the  class  of  cases  which  the 
legislature  has  expressly  declared  to  be  that  of  total  disability, 
such  as  the  loss  of  both  legs,  etc.,  and  for  which  there  is  a  fixed  period 
of  compensation. 

It  must  be  borne  in  mind  that  the  basic  principle  of  the  compensa- 
tion act  is  indemnity.  Therefore  when  it  appears  in  a  case  where 
an  award  had  been  made  that  the  incapacity  upon  which  the  award 
was  based  had  diminished  or  ceased,  it  becomes  the  duty  of  the 
court  upon  a  proper  application  to  interfere  and  grant  relief. 


Workmen's  Compensation — Notice — In  re  Dorhy  Supreme  Court 
of  New  Yorkj  Appellate  Division^  Third  Department  {Nov.  H^  1917)^ 
167  New  York  Supplements  page  il5. — ^Leo  Dorb  was  an  employee  of 
Frederick  Steams  &  Co.,  manufacturing  pharmacists.  On  June  23, 
1916,  while  lifting  heavy  boxes  containing  the  manufactured  prod- 
ucts, he  sustained  a  hernia,  but  continued  at  work  until  July  3.  He 
consulted  a  physician  and  was  told  the  nature  of  the  injury  and  tele- 
phoned to  the  department  where  he  worked  that  he  was  sick,  but  did 
not  inform  them  that  there  had  been  an  accident,  nor  what  the  nature 
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of  the  illness  wa&  Three  or  four  days  later  he  went  to  his  assistant 
foreman  and  told  him  the  nature  of  his  injury,  without  giving  infor- 
mation as  to  the  time,  place,  and  circumstances,  or  stating  that  he 
would  make  a  claim  for  compensation.  It  was  the  duty  of  the  assist- 
ant foreman  to  report  accidents  to  the  employer,  but  he  did  not  do  so 
in  this  case,  nor  did  the  employee  give  any  other  notice.  The  law 
provides  that  failure  to  give  notice  may  be  excused  by  the  commission 
because  it  could  not  have  been  given,  or  if  the  employer  or  insurer  has 
not  been  prejudiced  by  the  failure.  The  court  reversed  the  award 
of  the  commission  in  favor  of  the  claimant,  saying  that  to  justify 
failure  to  give  notice  whenever  oral  notice  had  been  given  to  an 
agent  of  a  corporation  would  completely  nullify  the  provision  of  the 
law  for  written  notice,  and  its  object,  to  afford  the  employer  oppor- 
tunity to  investigate  the  ciixumstances  of  the  alleged  accident. 


Workmen's  Compensation — Notice  and  Claim — ^^  Reasonable 
Cause  " — Ignorance — In  re  Fells^  Supreme  Judicial  Court  of  Massa- 
chuaetts  {Mar.  16^  ^917)^  115  Northeastern  Reporter^  pa^e  ^30, — ^The 
employee  Fells  was  injured,  and  his  claim  for  compensation  was 
opposed  by  the  insurer,  on  the  ground  that  the  claim  was  not  made 
until  nine  months  after  the  injury,  while  the  law  provides  that  it 
must  be  made  within  six  months,  unless  failure  to  do  so  is  occasioned 
by  mistake  or  other  reasonable  cause.  It  was  shown  that  in  this 
case  the  employee  .was  illiterate  and  ignorant  of  the  requirements  of 
the  compensation  law,  and  supposed  that  his  foreman  or  the  attend- 
ing physician  was  safeguarding  his  interests,  though  he  did  not  ask 
either  to  do  so  and  was  not  assured  that  it  would  be  done.  An  award 
in  his  favor  was  affirmed  by  the  superior  court  of  Suffolk  County, 
but  this  was  reversed  by  the  supreme  judicial  court,  Judge  Carroll 
delivering  the  opinion,  and  saying  in  part : 

If  the  legislature  thought  it  wise  when  it  amended  the  act,  it  could 
have  provided  that  a  failure  to  file  a  claim  within  six  months  would 
not  bar  proceedings  under  the  act  if  occasioned  by  ignorance,  mistake 
or  other  reasonable  cause.  But  it  apparently  did  not  consider  igno- 
rance a  sufficient  excuse  for  this  delay. 

Pl  mere  anticipation  that  some  one  will  fulfill  the  law  on  behalf 
of  the  employee,  especially  where  there  is  no  promise  or  assurance 
that  this  will  be  done,  is  not  a  mistake  or  other  reasonable  cause 
within  the  meaning  of  these  words  as  used  in  this  section. 


Workmen's  Compensation — Occupational  Disease  as  "Personal 
Injury" — Neurosis  prom  Stooping  Position — In  re  Maggelet^  Su- 
preme Judicial  Court  of  Massachusetts  {July  25, 1917)  ^  116  North- 
eastern Reporter^  page  97Z. — ^Frank  Maggelet  proceeded  under  the 
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workmen's  compensation  act  to  recover  compensation  for  injuries. 
He  had  worked  for  25  years  for  his  employers,  who  were  subscribers 
under  the  compensation  act,  a&  a  cigarmaker.  In  March,  1916,  he 
stopped  work,  and  according  to  the  finding  of  the  industrial  accident 
board  was  totally  incapacitated  for  work  by  reason  of  a  condition  of 
occupational  neurosis  which  arose  out  of  and  in  the  course  of  em- 
ployment. There  was  medical  testimony  that  the  disease  probably 
was  caused  by  the  stooping  position  of  the  employee  at  his  work, 
which  produced  pressure  upon  the  brachial  plexus.  The  court  held 
that  this  disease  did  not  constitute  a  "  personal  injury ''  within  the 
meaning  of  the  act  and  reversed  the  decree  in  favor  of  the  claimant 
entered  by  the  superior  court  of  SuflFolk  County  upon  the  decision  of 
the  commission.  The  following  is  a  part  of  the  opinion  delivered  by 
Judge  Bugg: 

The  act  does  not  mention  disease  or  occupational  disease.  It 
awards  compensation  for  disease  when  it  rightly  may  be  described  as 
a  personal  injury.  A  disease  of  mind  or  body  which  arises  in  the 
course  of  employment,  with  nothing  more,  is  not  within  the  act.  It 
must  come  from  or  be  an  injury,  although  that  injury  need  not  be  a 
singfle  definite  act  but  may  extend  over  a  continuous  period  of  time. 
Poisoning,  blindness,  pneumonia,  or  the  giving  way  of  heart  muscle, 
all  induced  by  the  necessary  exposure  or  exertion  of  the  employment, 
fall  well  within  recognized  classes  of  personal  injuries.  On  the  other 
hand  the  gradual  breaking  down  or  degeneration  of  tissues  caused  by 
long  and  laborious  work  is  not  the  result  of  a  personal  injury  within 
the  meaning  of  the  act.  A  person  may  exhaust  his  physical  or  mental 
energies  by  exacting  toil,  and  become  unfit  for  further  service,  but  ho 
is  not  because  of  this  entitled  to  compensation,  for  the  reason  that  this 
condition  can  not  fairly  be  described  as  a  personal  injury.  The  dis- 
ease must  be,  or  be  traceable  directly  to,  a  personal  injury  peculiar  to 
the  employment.  A  nervous  condition  dependent  upon  poor  posture 
of  the  body  in  our  opinion  does  not  constitute  a  commonly  known  and 
well  recognized  personal  injury  consequent  upon  employment. 

There  is  not  enough  in  tnis  record  to  show  that  the  condition  of 
the  employee  is  a  necessary  result  of  his  work.  It  arose  on  all  the 
evidence  from  a  bad  posture  of  the  body  while  at  work.  This  record 
is  bare  of  any  evidence  to  show  that  it  is  a  reasonably  necessary  result 
of  the  employment  that  those  following  it  should  have  neurosis  or 
that  the  inducing  proximate  cause  of  that  condition  is  the  employ- 
ment. 

Workmen's  Co3ipensation — Permanent  Total  Disability— 
Paralysis  of  Leos — ^Conducting  Business — McDonald  et  al.  v.  In- 
rfiMstrial  Commission  of  Wisconsin  et  aZ.,  Supreme  Court  of  Whcan- 
sin  {Apr,  4j  ^91'^)  1  1^^  Northwestern  Reporter^  po.gc  S/^S. — Fred 
Edwards  proceeded  for  compensation  against  C.  S.  McDonald,  as 
employer,  and  the  insurance  company  which  carried  the  latter's  risk. 
An  order  was  entered  by  the  industrial  commission,  making  an  award 
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to  Edwards.  The  award  was  of  a  lump  sum,  equal  to  six  times  the 
amount  of  annual  earnings,  this  being  the  amount  provided  for 
total  permanent  disability.  The  injury,  caused  by  a  fall  from  a  pile 
driver,  resulted  in  fracture  of  a  vertebra  and  deformity  of  the 
spinal  column,  which  produced  pressure  upon  the  spinal  cord,  and 
paralysis,  though  not  total,  of  the  lower  limbs  and  lower  part  of 
the  back.  There  w^as  medical  testimony  that  he  could  do  no  work 
requiring  walking  or  stooping.  He  had  not  been  fitted  for  any 
work  except  as  a  carpenter  or  laborer.  Attention  is  called  to  the 
amendment  of  the  language  of  the  statute  in  1915,  by  which,  as  a 
requisite  for  a  finding  of  total  disability,  there  must  be  inability  to 
engage  in  "  other  suitable  employment "  as  well  as  "  in  the  employ- 
ment that  he  was  working  at  at  the  time  of  the  accident."  However, 
it  was  held  that  the  finding  was  justified,  Judge  Eschweiler,  for  the 
court,  saying  on  this  point : 

We  can  not  say  that  there  is  no  support  for  the  determination 
arrived  at  by  the  commission  and  confirmed  by  the  circuit  court. 
The  testimony  warrants  the  conclusion  that  this  man  is  permanently 
and  totally  disabled  from  performing  labor  at  his  trade  as  a  car- 
penter or  such  labor  as  he  was  employed  in  at  the  time  of  the  acci- 
dent as  well  as  being  permanently  and  totally  disabled  from  per- 
forming manual  or  other  labor  in  any  other  suitable  employment. 

As  to  the  effect  of  an  intention  to  engage  in  a  small  business  the 
judge  said: 

It  is  urged  that  because  the  record  discloses  that  the  respondent 
dcvsired  to  have  the  award  in  a  lump  sum  so  that  he  might  under- 
take some  small  business  to  be  conducted  by  him  and  his  wife,  that 
therefore,  by  his  own  admission,  he  could  not  be  considered  as  per- 
manently and  totally  disabled.  We  do  not  think  this  distinction 
can  be  properly  taken.  There  is  a  substantial  difference  between  a 
man's  wage-earning  capacity,  the  foundation  of  the  workmen's  com- 
pensation act,  and  his  capacity  to  make  money  in  a  business  con- 
ducted under  his  supervision  or  direction  and  with  the  use  or  invest- 
ment of  other  capital  than  that  which  arises  from  his  own  labor. 
Success  in  such  an  undertaking  is  so  evidently  dependent  upon  mani- 
fold conditions  other  than  the  capacity  to  work  that  it  can  not,  as 
the  law  is  now  written,  be  considered  to  be  a  condition  that  must 
militate  against  his  right  to  compensation  for  permanent  total  dis- 
ability to  carry  on  the  work  which  he  was  employed  in  at  the  time 
of  the  accident  or  other  suitable  employment.  Such  distinction  is 
pointed  out  in  the  case  of  Moore  v.  Peet  Bros.  Mfg.  Co.  (Kans.), 
162  Pac.  295.     [See  p.  291.] 

It  was  also  held  that  the  fact  that  the  lump-sum  award  was  made 
before  the  expiration  of  six  months  from  the  date  of  the  injury  was 
not  material,  no  objection  having  been  made  at  the  time  of  the  award 
to  such  procedure,  and  the  award  was  affirmed. 
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Workmen's  Compensation — Personal  Injury  by  Accident — 
Nephritis  Following  Exposure — United  Paper  Board  Co.  v.  Lewis, 
Appellate  Court  of  Indiana,  Division  No.  1  {Oct.  11,  1917),  117 
Northeastern  Reporter,  pa^ge  276. — Amberson  Lewis,  while  in  the 
employ  of  the  company  named,  was  required  to  flush  out  with  hot 
water  running  from  a  hose  a  large  quantity  of  hot  pulp  which  had 
escaped  from  a  broken  pipe  into  the  basement  of  the  factory.  In 
doing  this  work,  which  took  several  hours,  he  became  excessively 
heated  and  damp,  and  in  going  home  to  dinner  he  became  chilled. 
The  chills  lasted  several  days  and  developed  into  nephritis,  causing 
a  disability  of  eight  weeks.  It  was  held  that  this  constituted  a 
personal  injury  by  accident  under  the  act.  Judge  Batman,  who 
delivered  the  opinion,  saying: 

In  the  instant  case  it  is  clearly  apparent  that  appellee  contracted 
the  disease  which  caused  the  disability  for  which  he  seeks  compensa- 
tion, as  the  direct  result  of  an  unusual  circumstance  connected  with 
his  employment.  His  duties  required  him  to  keep  the  basement 
room  clean,  but  this  did  not  ordinarily  require  him  to  flush  hot 
steaming  pulp  into  the  sewer  with  hot  water  from  the  exhaust  of  the 
engine.  It  is  evident  Ihat  this  was  only  required  when  the  iron 
pipe  through  which  such  pulp  was  conducted  broke  and  allowed  it 
to  escape  to  the  floor.  Hence  the  industrial  board  may  have  very 
properly  found  that  the  breaking  of  the  pipe  created  an  unusual 
condition  under  which  appellee  was  required  to  work  at  the  time 
in  question,  resulting  in  enforced  exposure.  In  such  event,  any 
disease,  of  which  such  exposure  is  shown  to  have  been  the  cause,  may 
properly  be  said,  under  the  rule  stated,  to  constitute  a  personal 
injury  by  accident,  and  to  come  within  the  provisions  of  the  work- 
naen's  compensation  act  of  this  State. 

The  court  further  held  that  the  possible  negligence  of  the  employee 
in  exposing  himself  to  chill  on  leaving  the  factory  could  not  be  a 
determining  factor;  also  that  the  injury  was  one  arising  out  of  and 
in  the  course  of  the  employment. 


Workmen's  Compensation — Personal  Injury  by  Accident — 
Pneumonia  Resulting  from  Exhaustion  and  Exposure — Linnane 
V.  Aetna  Brewing  Co.,  Supreme  Court  of  Errors  and  Appeals  of 
Connecticut  {Dec.  19,  1916),  99  Atlantic  Reporter,  page  507. — The 
dependent  claimed  compensation  in  this  case  and  was  given  an 
award  by  the  compensation  commissioner,  which  was  affirmed  by 
the  superior  court  of  Hartford  County.  The  deceased  was  a  fire- 
man for  the  company  named.  His  regular  shift  was  from  7.  a.  m. 
to  3  p.  m.  One  of  the  other  firemen  being  unable  to  reach  his  work 
because  of  a  storm,  Linnane  was  called  upon  at  2  a.  m.  on  December 
14, 1915,  to  go  to  work,  and  without  any  breakfast  he  made  his  way  for 
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three-fourths  mile  through  deep  snow  to  the  brewery.  He  arrived 
out  of  breath  and  exhausted  and  wet  nearly  to  his  waist.  He  then 
worked  for  12  hours  in  his  wet  clothing,  his  work  being  heavy  and 
requiring  him  at  times  to  be  before  the  open  mouth  of  the  furnace 
and  at  oth^  times  to  wheel  ashes  and  clinkers  out  into  the  yard. 
He  returned  home  exhausted  and  without  appetite.  Though  ill  he 
worked  a  few  days,  but  pneumonia  developed  and  he  died  on  De- 
cember 22.  The  judgment  in  the  claimant's  favor  was  reversed  be- 
cause the  court  held  that  the  death  was  not  the  result  of  aocidental 
"  personal  injury  "  as  required  by  the  act  in  order  that  compensation 
may  be  granted.  Reference  is  made  to  the  decision  of  the  court  in  the 
case  Miller  v.  American  Steel  &  Wire  Co.,  90  Conn.  349,  97  Atl.  345 
(see  Bui.  No.  224,  p.  306) ;  and  the  case  is  said  to  be  controlled  by 
the  principles  laid  down  therein,  for,  wliile  the  imusual  weather 
conditions  might  be  classed  as  accidental,  at  least  as  concurring 
with  the  untimely  and  prolonged  hours  of  labor,  the  resultant 
exhaustion,  though  accidentally  incurred,  could  not  be  said  to  be 
"  in  and  of  itself  a  bodily  injury  "  within  the  meaning  of  the  act. 


Wobkmen's  Compensation — Procedure — Appeal — Union  Sanitary 
Mfg.  Co,  V.  Davis^  Appellate  Court  of  Indiana  {Jan,  £3^  1917)^  114 
Northeastern  Reporter^  page  872. — Frank  L.  Davis  was  awarded  com- 
pensation by  the  industrial  board  of  Indiana  under  the  provisions  of 
the  workmen's  compensation  act  of  that  State,  and  the  employer,  the 
company  named,  appealed.  Davis  filed  a  motion  to  dismiss  the  ap- 
peal, claiming  that  it  was  not  properly  taken,  as  no  motion  for  a  new 
trial  had  been  made,  as  is  necessary  in  ordinary  civil  suits  as  a  pre- 
liminary to  appeal.  Judge  Felt  delivered  the  opinion  of  the  court, 
and  overruled  the  motion  to  dismiss  the  appeal.  It  was  held  that  a 
motion  for  a  new  trial  was  not  necessary,  at  least  where,  as  in  the 
present  instance,  there  had  been  a  review  of  the  award  by  the  full 
board ;  also  that  there  was  no  necessity  for  a  motion  to  set  aside  the 
award  of  the  full  board,  the  attitude  of  the  court  being  expressed  by 
the  following,  quoted  from  Judge  Felt's  opinion : 

An  examination  of  the  whole  act  shows  clearly  that  the  intention 
of  the  legislature  was  to  provide  compensation  and  the  proper  awaixl 
with  a  minimum  of  legal  procedure.  The  provisions  for  a  review 
afford  opportunity  of  presenting  to  the  full  board  aU  questions  relied 
upon  by  the  aggiueved  party,  and  in  the  main  serve  the  same  pur- 
pose that  a  motion  for  a  new  trial  serves  in  a  civil  ax^tion. 


Workmen's  Compensation — Pttbuc  Employment — Oonstitution- 
AiiiTY  OP  Provision — State  ex  rel.  Fletcher  et  al,  v.  CarrcU^  Supreme 
Court  of  Washington  {Feb.  I?,  J917),  l€i  Pacifie  Reporter,  page  593,-^ 
Stephen  Fletcher  and  Josiah  E.  Bhoads  were  employees  in  tiie  light- 
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ing  dep{trtment  of  the  city  of  Seattle  and  were  severely  injured  by 
burning  by  electric  current.    They  made  claim  for  large  common-law 
damages,  and  the  sum  of  $3,500  was  recommended  by  the  city's 
finance  conmiittee  to  be  paid  to  them  in  full  settlement,  which  they 
signified  a  willingness  to  accept.    Ordinances  were  passed  over  the 
mayor's  veto  directing  the  city  comptroller  to  draw  warrants  for  such 
l)ayments.     Acting  upon  legal  advice,  the  comptroller  refused  to 
issue  the  warrants,  and  the  employees  began  proceedings  in  man- 
damus to  compel  him  to  issue  them.    In  defense  it  was  contended  that 
the  provisions  of  the  workmen's  compensation  act  afforded  the  sole 
remedy  against  the  city.    The  superior  court,  which  was  the  first  to 
consider  the  action  for  mandamus,  held  that  an  injured  person  had  a 
right  of  election  between  common-law  damages  and  acceptance  of  the 
provision  of  the  city  charter,  which  allows,  in  cases  of  permanent  dis- 
ability, a  pension  to  be  fixed  by  the  city  council,  but  not  to  exceed  20 
per  cent  of  the  wages  received  at  the  time  of  injury.    The  compensa- 
tion act  provides  that  it  shall  not  apply  to  public  employees  where 
State  law  or  city  charter  or  ordinance  makes  other  provision.    The 
supreme  court  held  that  the  lower  court  had  erroneously  interpreted 
this  provision,  and  that  it  simply  removed  such  employees  from  the 
operation  of  the  provisions  for  payment  from  the  State  fund,  with- 
out reviving  common-law  liability  as  to  them.    Reviewing  the  pur- 
l)ose  of  the  act  and  the  reasons  for  its  enactment,  Judge  FuUerton, 
who  delivered  the  opinion,  said  in  conclusion  on  this  point: 

Having  in  view  the  declarations  concerning  the  purposes  of  the  act 
and  the  evils  it  was  sought  thereby  to  remedy,  we  can  not  conclude 
that  the  legislature  meant  to  subject  municipalities,  merely  because 
they  had  themselves  made  provision  f6r  the  care  of  their  employees 
injured  while  in  the  course  of  their  employment,  to  the  burdens  and 
hazards  of  a  common-law  action  in  damages.  We  think  it  was  meant 
rather  to  substitute  the  remedy  afforded  by  the  city  for  the  remedy 
afforded  by  the  act,  and  to  leave  the  provisions  which  take  away  the 
common-law  action  in  force. 

It  was  claimed  ttiat  this  interpretation  would  deny  equal  protec- 
tion of  the  laws,  since  the  State  and  various  municipalities  made 
unequal  provisions  for  their  employees.  This  contention  was  not  sus- 
tained, the  opinion  saying: 

15ut  the  law  itself  makes  no  discrimination  in  the  respect  men- 
tioned. On  the  contrary,  it  operates  alike  upon  all  municipalities 
throughout  the  State.  It  simply  provides  that,  where  a  municipality 
iuirf  itself  made  provision  for  a  person  injured  in  a  hazardous  occupa- 
tion, the  injured  person  must  take  under  the  municipal  provision 
rather  than  under  the  provision  made  by  the  law  itself.  It  is  true 
that  the  result  may  be  different  recoveries  in  different  municipalities 
tor  similar  injuries,  but  that  is  not  to  deny  to  the  individual  the  equal 
protection  of  the  laws. 
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It  was  said  that  if  the  provision  made  by  the  city  was  merely  nomi- 
nal, it  was  possible  that  the  employee  would  be  allowed  to  take  under 
the  compensation  act ;  but  where  the  provision  was  in  fact  a  substan- 
tial one,  it  must  govern. 


Workmen's  Compensation  —  Public  Emplotment  —  County 
Building  Koad — Gray  v.  Board  of  County  Commissioners  of  Sedg- 
wick County^  Supreme  Court  of  Kansas  {June  P,  1917) ,  165  PacifiG 
Reporter^  page  867, — G.  S.  Gray  brought  suit  under  the  workmen's 
compensation  act  against  the  board  mentioned  in  the  title  because 
of  an  injury  suffered  by  him  while  employed  by  the  commissioners  to 
haul  gravel  for  use  on  a  county  road,  which  was  being  graded  and 
surfaced.  The  court  assumed,  without  deciding,  that  the  employ- 
ment was  within  the  act  as  being  "  on,  in,  or  about  a  mine  or  quarry," 
but  held  that  the  act  applies,  in  relation  to  county  or  municipal  work 
as  well  as  tliat  of  private  employers,  to  employment  in  the  employer's 
trade  or  business,  in  the  hazardous  occupations  mentioned  therein, 
only  when  "conducted' for  the  purpose  of  business,  trade,  or  gain." 
As  a  county,  in  its  opinion,  can  not  be  said  to  build  roads  for  such 
a  purpose,  it  held  that  the  county  was  not  liable  to  the  injured  em- 
ployee for  compensation. 


Workmen's  Compensation  —  Public  Employment  —  Laborers, 
Workmen,  and  Mechanics — Janitor  Under  Civil  Service — White 
V.  City  of  Boston,  Supreme  Judicial  Court  of  Massachusetts  (May  25^ 
1917),  116  Northeastern  Reporter,  page  ^81, — Compensation  was 
awarded  to  Agnes  White,  whose  husband,  a  schoolhouse  janitor,  fell 
while  washing  a  window  and  was  killed.  On  appeal  it  was  contended 
that  White,  being  an  appointee  under  the  civil-service  act,  was  in 
the  "  ofBcial  service,"  and  was  therefore  not  within  the  class  of  "  labor- 
ers, workmen,  and  mechanics"  to  whom  the  compensation  law  ap- 
plies. The  court  through  Judge  Loring  said  that  the  matter  of  civil- 
service  appointment  was  not  decisive,  but  rather  the  nature  of  the 
work;  that  a  head  janitor  of  a  city  hall  or  large  office  building,  whose 
duties  were  those  of  superintendence  and  who  did  not  personally 
work  with  his  hands,  might  not  be  a  laborer  or  mechanic,  but  that 
this  instance  presented  a  different  aspect.  The  decree  awarding  com- 
pensation was  affirmed.  Judge  Loring  saying  further : 

But  the  janitor  here  in  question  was  not  that  kind  of  a  janitor.  In 
the  case  at  bar  the  fact  was  or  at  least  evidence  warranted  a  finding 
that  the  fact  was  that  the  deceased  with  his  own  hands  did  all  the 
work  of  cleaning,  heating,  washing  windows,  care  of  yards,  side- 
walks and  lawns  in  case  of  the  two  schoolhouses  in  question,  and  that 
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Tvork  included  everything  from  keeping  the  water-closets  clean  to  run- 
ning the  steam  boiler  in  the  school  building  of  the  Abby  W.  May 
School  (for  which  he  had  to  have  a  iBreman's  license)  and  the  furnace 
in  the  other  school  building. 

Not  only  was  it  the  duty  of  the  deceased  to  do  all  the  work,  but  the 
evidence  warrants  a  finding  that  he  did  it  and  all  of  it  with  his  own 
hands. 


Workmen's  Compensation  —  Public  Employment  —  Laborers, 
Workmen,  and  Mechanics — Teacher  op  Automobile  Repairing  in 
Vocational  School — Lesuer  v.  City  of  Loibell,  Supreme  Judicial 
Court  of  Massachusetts  (May  S5,  1917)^  116  Northeastern  Reporter^ 
page  -f^5.-^-Clarence  C.  Lesuer  was  accidentally  killed  while  in  the 
employ  of  the  city  of  Lowell.  He  was  a  teacher,  among  other  subjects, 
of  automobile  repairing,  in  the  industrial  and  vocational  school  con- 
ducted by  the  city,  his  duty  being  to  show  the  boys  how  to  do  repair 
work  and  on  occasion  to  demonstrate  methods,  his  death  being 
caused  by  some  unknown  act  or  omission  on  the. part  of  one  of  the 
boys  whom  he  was  instructing.  His  father  and  administratrix  made 
claim  for  compensation,  which  was  denied  by  the  industrial  accident 
boar^;  and  the  decree  entered  on  that  decision  was  affirmed,  on  the 
ground  that  the  employee  was  not  a  laborer,  workman,  or  mechanic 
within  the  meaning  of  the  law. 


Workaien's  Compensation — Public  Employment — Police  Offi- 
cers— Griswold  et  ah  v.  City  of  Wichita^  Supreme  Court  of  Kjansaa 
{Jan.  6^  1917),  162  Pacific  Reporter,  page  275.— Frank  Griswold,  a 
police  captain  of  the  city  named,  was  killed  by  a  pistol  shot  from  some 
person  who  had  broken  into  a  store  in  the  nighttime,  and  whom  he 
was  attempting  to  arrest.  Suit  was  brought  under  the  compensation 
law  for  the  benefit  of  his  family,  and  in  the  district  court  judgment 
was  for  the  defendant  city,  on  the  ground  that  a  police  officer  is  not 
a  workman  and  that  the  compensation  provisions  do  not  apply  to 
him.  This  judgment  was  affirmed  by  the  supreme  court.  Judge  Por- 
ter delivering  the  opinion,  from  which  the  following  is  quoted : 

Many  good  reasons  might  be  suggested  for  including  within  the 
i*(,*ope  of  the  act  workmen  employed  in  hazardous  enterprises  by  cities 
t»ngaged  in  conducting  a  business  for  profit,  as  electric  light  or  water- 
works plants,  because  a  city,  like  any  private  individual  engaged  in 
trade  or  business,  could  pass  on  to  the  public  at  large  the  burden  by 
adding  to  the  cost  of  the  service.  But  where  a  city  is  engaged  merely 
in  the  exercise  of  its  governmental  functions,  we  think  it  clear  that 
the  workman,  no  matter  how  hazardous  his  employment,  would  not 
come  within  tiie  spirit  and  purpose  of  the  compensation  act. 


282  '  DEOiaiOKS  of  cou&ts  affecting  labor. 

Workmen's  Compensation — Release — Mistake  as  to  Extent  or 
Injury — Weathers  v.  Kansas  City  Bridge  Co.^  Supreme  Cawrt  of 
Kansas  {Jam,,  18 ^  1917)^  16^  Pacific  Reporter^  pageQ67, — Judgment 
was  rendered  in  favor  of  W.  P.  Weathers  in  the  district  court  of 
Wyandotte  County,  Kans.,  in  his  proceeding  under  the  workmen's 
compensation  act.  Two  weeks  after  an  injury  to  this  employee  he 
went  to  the  office  of  the  general  manager  of  the  bridge  company,  his 
employer.  They  talked  over  the  matter  of  the  amount  of  compensation 
and  agreed  that  the  employee  would  probably  be  able  to  go  to  work 
in  two  weeks  longer,  and  he  was  given  a  check  for  $24,  being  $6  per 
week  for  four  weeks,  of  50  per  cent  of  his  wages  for  that  time,  and 
signed  a  release.  It  appears  that  a  bone  in  his  foot  was  broken, 
which  fact  was  not  known  to  either  party  at  the  time,  and  it  was 
actually  several  months  before  disability  ceased.  The  judgment  for 
plaintiff  was  set  aside  and  a  new  trial  ordered  because  there  had 
been  no  allegation  that  the  mistake  of  fact  was  mutual,  and  the  in- 
struction to  the  jury  had  been  to  the  effect  that  a  release  could  be 
set  aside  because  of  inadequacy  of  the  consideration  and  a  mistake 
on  the  part  of  the  signer.  The  court  held,  however,  that  where  in- 
adequacy of  consideration  and  mutual  mistake  of  fact  concur,  a 
release  is  not  binding.  The  employee  should,  therefore,  it  was  said, 
have  an  opportunity  in  another  trial  to  prove  these  facts,  if  they 
existed.     The  following  is  quoted  from  the  opinion  of  Judge  Marshall : 

That  part  of  the  instruction  which  say^s,  in  substance,  that  the 
plaintiff  can  recover  if  he  signed  the  release  under  a  mistaken  belief 
as  to  the  extent  of  his  injuries  is  not  correct.  He  can  recover  when  he 
proves  that  the  agreement  and  release  were  executed  under  a  mis- 
take of  both  the  plaintiff  and  the  defendant  as  to  the  extent  of  the 
plaintiff's  injuries,  if  he  also  proves  that  the  amount  already  paid 
him  is  not  adequate  compensation  under  the  law. 


Workmen's  Compensation — Review  After  Lump-sum  Settle- 
ment— In  re  McCarthy^  Supreme  Jvdicial  Court  of  Massachusetts 
(April  7, 1917)  y  116  Northeastern  Reporter ^  page  76 J^ — Patrick  Mc- 
Carthy was  injured  on  December  22,  1913.  On  April  1,  1915,  an 
agreement,  entered  into  for  the  settlement  of  the  remaining  lia- 
bility of  the  insurer  by  the  payment  of  $500,  was  affirmed  by  the  in- 
dustrial accident  board.  Later,  application  was  made  for  the  loss 
of  sight,  which,  at  the  time  of  making  the  settlement,  was  not  antici- 
pated. This  was  denied  by  the  board,  and  its  decision  affirmed  by 
the  superior  court  pf  Suffolk  County.  The  supreme  judicial  court 
also  affirmed  the  decree,  Judge  Carroll,  discussing  for  the  court  the 
effect  of  lump-sum  payments  in  part,  as  follows: 

The  workmen's  compensation  act  was  intended  to  compensate  em- 
ployees during  the  period  of  incapacity  for  labor;  and,  in  case  of 
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death,  to  help  tibiidr  dependents  by  the  paym^it  of  a  weekly  sum 
during  a  stated  period.  Its  purpose  was  not  to  compensate  by  the 
payment  of  a  lump  sum  unless  the  case  presented  features  which 
made  it  unusual ;  and  this  fact  was  to  be  found  by  the  industrial  acci- 
dent board.  Weekly  payments  must  have  continued  for  six  months 
and  the  agreement  or  settlement  must  be  found  to  be  for  the  best 
iuterests  of  the  employee  or  his  dependents.  When  these  findings 
are  once  made,  the  payment  is  in  full  settlement  for  all  compensa- 
tion, general  and  specific,  imder  the  act.  Both  parties  are  bound 
by  it.  The  insurer  can  not  complain  if  the  amount  is  thought  to  be 
too  large,  nor  the  employee,  if  too  small. 

Even  if  blindness  developed  after  the  six  months'  period,  and  it 
was  caused  ty  the  injury  and  was  unknown  at  the  time  of  the  settle- 
ment, the  employee  is  nevertheless  bound  by  the  terms  of  his  agree- 
ment, which  state : 

"  Said  payments  are  received  in  redemption  of  the  liability  for  all 
weekly  payments  now  or  in  the  future  due  me  *  *  *  for  all  in- 
juries received  by  me  on  or  about  the  22d  day  of  December,  1913." 


Workmen's  Compensation — Review  by  Court — Effect  of  Re- 
lease— OdrowsJd  v.  Swift  <&  Co.^  Supreme  Court  of  Kansas  {Nov,  11^ 
19 W)  J  16£  Pacific  Reporter^  page  268, — Stanley  Odrowski  was 
awarded  compensation  by  the  district  court  of  Wyandotte  County 
for  injury  suffered  while  in  the  employ  of  Swift  &  Co.  The  com- 
pany appealed,  claiming  that  a  release  which  had  been  signed  by 
the  employee  about  four  months  after  his  injury  and  which  the 
district  court  had  set  aside  was  binding.  This  release  was  given 
in  consideration  of  $15  paid  him  at  the  time  and  $103.50  which  he 
had  previously  received.  These  sums  made  a  total  which,  according 
to  the  findings  of  the  jury,  exactly  equalled  the  amount  then  due 
him.  It  was  claimed  on  his  behalf  that  the  release  was  secured 
through  false  statements  made  by  a  physician  in  the  employ  of  tlio 
company  as  to  the  extent  of  the  injuries.  The  court  said,  however, 
that  the  employee's  own  testimony  not  only  did  not  bear  cut  the  view 
that  he  executed  the  release  in  reliance  on  such  statements,  but.  on 
the  other  hand,  negatived  it,  since  he  testified  that  he  signed  the 
])aper  without  reading  it  or  knowing  that  it  was  a  release.  It  was 
pointed  out  that  in  the  absence  of  any  proof  of  fraud  the  mere  fact 
.hat  a  person,  having  every  opportunity  to  do  so,  does  not  read  a 
ijaper  which  he  signs,  does  not  give  the  court  power  to  permit  him 
M)  avoid  its  effect.  The  specific  provision  for  the  setting  .aside  oi 
•  asrreements  for  compensation "  and  " awards"  is  held  not  to  aj^ply, 
because  by  the  terms  of  the  act  an  agreement  can  only  be  set  aside 
tor  fraud  or  tmdue  influence  and  because  the  word  "  award "  is 
used  throughout  in  the  sense  of  an  arbitration.  Finally,  it  is  held 
that  the  judgment  must  be  reversed  and  remanded  with  directions  to 
enter  a  judgment  for  the  company  rather  than  for  a  new  triaL 
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Workmen's  Compensation — ^Revision  of  Awards — Marsiagb  of 
Dependent  Sister — Adleman  v.  Ocean  Accident  <&  Guarantee  Corp. 
(Ltd.)  et  al.^  Court  of  Appeals  of  Maryland  {June  26^  1917)^  101 
Atlantic  Reporter^  page  629. — Morris  Brenner,  an  employee  of  the 
Keliable  Junk  Co.,  of  Hagerstown,  Md.,  died  December  5,  1914. 
as  the  result  of  an  accidental  injury.  Compensation  was  awarded 
in  the  sum  of  $12.50  per  week  for  4  years  and  32  weeks  from 
the  date  of  death,  and  this  sum  was  apportioned  equally  between 
his  mother  and  a  sister,  Mary  Brenner,  each  receiving  $6.25  per 
week.  In  June,  1916,  the  insurer,  the  company  named  in  the  title 
of  the  case,  filed  a  petition  praying  that  compensation  to  the  sister 
be  abated  as  of  the  date  of  June  19,  1915,  on  which  date  she  had 
married  one  Adleman,  but,  as  it  was  alleged,  had  concealed  this 
fact,  so  that  the  company  was  not  aware  of  it  until  June  1,  191G. 
The  commission  dismissed  this  petition,  but  on  appeal  by  the  com- 
pany the  circuit  court  for  Washington  County  ordered  the  compensa- 
tion abated.  The  claimant  in  turn  appealed,  and  under  the  present 
decision  she  was  successful  in  having  the  compensation  ordered  con- 
tinued according  to  the  original  award.  The  compensation  act  pro- 
vides that  compensation  shall  cease  on  the  marriage  of  a  widow, 
and  section  54  provides  for  modification  of  awards  by  the  commis- 
sion in  the  way  of  a  reapportionment  among  the  beneficiaries.  It 
was  argued  by  the  insurance  company  that  this  gave  the  commis- 
sion power  to  deprive  one  beneficiary  of  compensation  altogether, 
but  the  court  held  that  the  section  conferred  no  power  upon  the 
commission  to  annul  the  compensation  to  a  beneficiary  who  was  a 
dependent  at  the  time  of  the  employee's  death. 


Workmen's  Compensation  —  Self-insurance  —  Constitutional- 
ity OF  Statute — State  ex  rel.  Twmer  v.  United  States  Fidelity  c& 
Guaranty  Co.  of  Baltimore^  Md.^  Supre?ne  Court  of  Ohio  (Apr.  17^ 
1917)  y  117  Northeastern  Reporter^  page  232. — ^This  was  a  proceeding 
in  quo  warranto  to  oust  certain  insurance  companies  from  exercising 
the  franchise  of  writing  in  Ohio  insurance  to  indemnify  employers 
who,  under  section  22  of  the  workmen's  compensation  act,  take  upon 
themselves  direct  liability  to  pay  compensation  to  workmen.  With 
the  exception  of  employers  who  become  self-insurers  under  this  sec- 
tion, all  employers  coming  under  the  act  are  required  to  contribute 
to  the  State  fund  by  paying  premiums  for  insurance  of  their  com- 
pensation liability  therein.  Certain  employers,  having  satisfied  the 
industrial  commission  of  their  financial  ability  to  carry  their  own 
risks,  secured  permission  to  do  so,  and  then  obtained  contracts  from 
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the  private  insurance  companies  indemnifying  them  against  possible 
losses.  The  attack  against  this  method  of  avoiding  the  monopoly 
which  the  State  fund  otherwise  would  exercise  was  based  on  the 
ground  that  section  22  was  unconstitutional ;  the  court,  however,  held 
that  it  was  valid,  and  that  the  employers  given  that  privilege  by 
the  commission  might  become  self -insurers,  with  an  indemnification 
from  other  sources  if  desired.  It  may  be  noted  that  the  legislature 
in  1917  lias  limited  the  privilege  of  becoming  self -insurers  to  those 
who  desire  to  be  such  without  any  provision  for  indemnification. 

The  first  reason  assigned  for  the  alleged  invalidity  of  the  section 
was  that  it  was  violative  of  the  section  of  the  constitution  of  the 
State  authorizing  the  passage  of  a  compulsory  workmen's  compen- 
sation act.  The  court  remarked  that  the  provision  was  permissive 
and  not  mandatory,  and  that  the  details  of  the  law  and  the  method 
of  its  administration  were  largely  left  to  the  good  sense  of  the  gen- 
eral assembly.  Judge  Nichols  delivered  the  opinion,  and  said  fur- 
ther on  tliis  ^oint : 

The  law  could  have  been  framed,  no  doubt,  so  that  all  employers 
would  have  been  compelled  to  participate  in  the  one  fund  to  be  ad- 
ministered wholly  by  the  State  board ;  but  the  law's  departure  from 
that  exclusive  method  is  not  of  such  palpable  nature  as  to  suggest 
to  this  court  that  it  should  destroy  such  portion  of  the  law. . 

Further  objections  to  the  section  were  of  the  nature  of  complaint 
that  there  was  a  denial  of  the  equal  protection  of  the  laws.  The 
opinion  shows  that  there  is  no  real  discrimination  between  the  em- 
ployers, since  all  have  an  equal  opportunity  to  become  self -insurers 
if  they  can  qualify.  As  to  the  equality  among  employees.  Judge 
Nichols  concludes  as  follows: 

So  far  as  we  can  see,  the  only  difference  is  in  the  person  of  the 

Paymaster — in  the  one  case  the  State,  and  in  the  other  the  employer, 
he  law  expressly  provides  that  the  compensation,  when  paid  direct, 
shall  in  no  event  be  less  than  that  paid  out  of  the  State  insurance 
fund.  As  heretofore  stated,  the  board  of  award  must  be  satisfied 
of  the  financial  ability  of  the  noncontributing  employer,  and  is  fur- 
ther authorized  to  require  such  security  or  bond  from  such  employers 
as  it  may  deem  proper,  adequate,  and  sufficient  to  secure  to  injured 
employees  the  payment  of  compensation.  In  other  words,  the  State 
board  of  awards  is  clothed  with  full  authority  to  make  certain  the 
payment  of  compensation,  just  as  certain  in  fact  as  if  the  State  fund 
itself  was  to  be  drawn  upon.  If,  then,  the  compensation  in  the  one 
case  is  to  be  as  great  as  m  the  other,  and  if  the  prompt  payment  is 
as  certain  in  the  one  case  as  in  the  other,  the  claim  of  inequality 
before  the  law  is  dissipated  to  the  very  vanishing  point. 

The  wisdom  or  unwisdom  of  permitting  indemnity  insurance  con- 
tracts is  declared  not  to  be  connected  with  the  question  presented  to 
the  court 
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WORBJtfEN's    COMFBNSATION — SeMOUS    AND    WlLLFUL    MiSCONDUCT 

OF  Ekploteb — Maintaining  EiiEVATOR  in  Unsafe  Condition — 
Double  Compensation — Riley  v.  Standard  Accident  Ins.  Co.  et  aZ., 
Supreme  Judicial  Court  of  Masaachysetta  {May  26, 1917),  116  North- 
eastern Reporter,  page  259. — William  Riley  was  injured  in  the  em- 
ploy of  the  Home  Soap  Co.,  and  the  employer  and  insurer  appealed 
from  an  award  of  compensation  made  to  him.  The  amount  awarded 
was  doubled  on  the  ground  that  the  employer  was  guilty  of  serious 
and  willful  misconduct  in  maintaining  an  elevator  which  was  badly 
out  of  repair,  and  whose  condition  resulted  in  the  injury.  The  court 
liehl  that  this  did  not  constitute  willful  misconduct  under  the  act,  and 
inodiiied  the  award  by  eliminating  the  doubling  of  the  amount, 
affirming  it  as  so  modified.  Judge  Braley  in  delivering  the  opinion 
said  in  part: 

The  negligence  of  the  subscriber  in  furnishing  for  the  use  of  its 
employees  an  elevator  so  thoroughly  out  of  repair  as  to  be  unsafe, 
and  in  permitting  the  use  of  the  elevator  which  the  board  could 
find  the  superintendent  considered  was  in  a  "  dangerous  condition," 
while  abundantly  shown  by  the  evidence,  does  not  rise  to  the  degree 
of  serious  and  willful  misconduct  of  a  subscriber  or  of  any  person 
regularly  intrusted  with  and  exercising  the  powers  of  superin- 
tendence, for  which  under  section  3  as  amended,  the  injured  employee 
shall  be  awarded  double  compensation.    As  said  by  Sheldon,  J. : 

"  Serious  and  willful  misconduct  is  much  more  than  mere  negli- 
gence, or  even  than  gross  or  culpable  negligence.  It  involves  con- 
duct of  a  quasi  criminal  nature,  the  intentional  doing  of  something 
either  with  knowledge  that  it  is  likely  to  result  in  serious  injury  or 
with  a  wanton  and  reckless  disregard  of  its  probable  consequence." 
(Burns's  Case,  218  Mass.  8,  10,  105  N.  E.  601,  602  [BuL  No.  169, 

p.  212].) 

Workmen's  Compensation — Suits — Failure  of  Employers  lo 
Observe  Lawful  Bequirements — American  Woodenware  Mfg,  Co. 
v.  Schorling,  Supreme  Court  of  Ohio  {May  22,  1917),  117  North- 
eastern Reporter,  page  366. — Fred  W.  Schorling  brought  action  for 
damages  against  the  company  named,  and  secured  a  judgment  in 
his  favor  in  the  court  of  common  pleas,  wliich  was  affirmed  by  the 
court  of  appeals  of  Lucas  County.  The  company  contended  that, 
as  it  employed  more  than  five  persons  and  had  complied  with  the 
Requirements  of  the  workmen's  compensation  act,  any  remedy  which 
the  employee  had  was  given  by  that  statute.  The  amendment  to 
the  constitution,  section  35  of  Article  II,  which  empowered  the 
legislature  to  enact  the  compulsory  compensation  law,  provides 
that>— 

No  ri^ht  of  action  shall  be  taken  away  from  any  employee  when 
the  injurjr,  disease  or  death  arises  from  failure  of  the  employer  to 
comply  with  any  lawful  requirement  for  the  protection  of  the  lives, 
health  and  safety  of  employees. 
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The  suit  was  based  upon  alleged  negligence  of  the  company  in 
permitting  conditions  of  employment  which  resulted  in  the  falling 
of  a  load  of  lumber  upon  him.  A  failure  to  provide  a  safe  method 
of  transporting  the  lumber  was  alleged,  as  was  a  negligent  manner 
of  piling  the  lumber  too  high  upon  a  small  car  and  the  maintenance 
of  the  track  in  a  defective  state  of  repair.  The  supreme  court  re- 
versed the  judgments  of  the  courts  below,  holding  that  the  suit 
rould  not  be  maintained  in  the  present  case.  Referring  to  the  por- 
tion of  the  constitutional  amendment  quoted  above,  with  particuhir 
reference  to  the  phrase  "  lawful  requirement,"  Judge  Johnson,  who 
delivered  the  opinion,  said,  in  part: 

At  the  time  this  amendment  wast  adopted  by  the  convention  in 
May,  1912,  the  act  of  May  81,  1911  (102  Ohio  Laws,  p.  524,  which 
\\as  the  original  workmen's  compensation  law),  was  in  force.  It 
was  provided  by  section  21-2  of  that  act  that  where  a  personal 
injury  was  suffered  by  an  employee,  or  when  death  resulted  to  au 
employee  from  pergonal  injuries  while  in  the  employ  of  an  employer 
in  the  course  of  employment,  and  such  employer  had  paid  into  the 
State  insurance  fund  the  premium  provided  in  the  act,  and  in  case 
such  injury  had  arisen  from  the  willful  act  of  such  employer,  or  any 
of  the  emplojrer's  ofiicers  or  agents,  or  from  the  failure  of  such 
employer  or  his  agents  to  comply  with  any  municipal  ordinance  or 
lawful  order  of  any  duly  authorized  officer,  or  any  statute  for  the 
protection  of  the  life  or  safety  of  employees,  then  in  such  event 
nothing  in'  the  act  contained  should  affect  the  civil  liability  of  such 
employer.  It  will  be  observed  that  in  the  original  act  the  elements 
which  should  constitute  lawful  requirements  fot*  the  protection  of 
the  life  or  safety  of  employees  were  specifically  enumerated.  If  the 
failure  to  comply  **  with  a  lawful  requirement "  includes  an  act  which 
was  actionable  negligence  simply  because  of  the  rules  of  common 
law,  then  the  portion  of  the  section  which  authorizes  the  taking 
away  of  any  or  all  rights  of  action  or  defenses  of  employees  and 
employers  would  be  practically  meaningless  and  inoperative.  We 
should  be  holding  that  embodied  in  the  same  section  was  power  to 
take  away  all  rights  of  actions  or  defenses  of  employees  and  em- 
ployers, and  also  a  practical  denial  of  power  to  take  away  any  right 
of  action. 

Keference  was  then  made  to  the  enactment  of  the  new  law  in  1913 
(103  Ohio  Laws,  72),  in  pursuance  of  the  authority  given  by  the 
amendment  to  the  constitution  to  provide  for  a  compulsory  system. 
Section  29  of  this  act  contains  practically  the  same  provisions  as 
section  21-2  of  the  earlier  act,  but  was  amended  in  1915  so  as  to 
clefine  the  term  "willful  act"  as  meaning  an  "act  done  knowingly 
and  purposely  with  the  direct  object  of  injuring  another,"  Continu- 
ing the  court  said: 

Here  again  we  meet  a  distinct  conflict  between  different  provisions 
in  the  same  section,  if  the  construction  above  referred  to  be  correct. 
We  have  a  provision  preserving  to  the  employee  the  right  to  sue  his 
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employer  for  an  injury  which  has  arisen  from  the  willful  act  of  the 
employer,  provided  the  willful  act  was  "  done  knowingly  and  pur- 
posely with  the  direct  object  of  injuring  him,"  while  in  the  same 
sentence  we  have  a  provision  that  the  employee  maj^  sue  his  employer 
for  simple  negligence  in  failing  to  provide  for  his  safety,  as  sucli 
negligence  might  be  ascertained  and  jfixed  by  the  rules  of  the  common 
law,  and  without  reference  to  whether  it  was  willful  or  uninten- 
tional— such  as  the  falling  of  the  lumber  alleged  to  be  negligently 
piled  in  this  case.  We  think  it  clear  that  no  such  result  was  intended 
m  the  adoption  of  the  amendment  to  the  constitution  referred  to. 

A  particular  contention  of  the  employee  was  that  the  "lawful 
requirements "  of  the  constitutional  amendment,  and  the  "  legal  re- 
quirements "  of  section  21-2  of  the  compensation  act,  w^ould  include 
all  those  specified  in  sections  15  and  16  of  the  Industrial  Commission 
Act  as  being  duties  of  the  employer.  The  court's  view  was  that  only 
the  failure  to  comply  with  specified  orders  of  the  commission  would 
be  so  classified.  The  portion  of  the  opinion  relating  to  this  point 
reads,  in  part,  as  follows : 

When  the  provisions  of  sections  13,  15,  16,  18,  21,  22,  and  25  are 
considered  together,  in  the  light  of  the  declared  purpose  of  the  enact- 
ment creating  the  industrial  commission,  we  think  it  clear  that  the 
purpose  and  the  effect  of  sections  15  and  16  was  to  bring  all  em- 
ployers within  the  scope  of  the  jurisdiction  and  authority  of  the 
commission,  and  to  impose  upon  them  the  obligation  to  comply  with 
the  orders  and  requirements  of  the  commission  when  duly  maae. 

The  commission  might  through  its  authorized  oflScials  visit  an  in- 
dustrial plant  and  after  thorough  inspection  and  investigation  make 
an  order  requiring  certain  specific  precautions  to  be  taken  and  safe- 
guards to  be  provided,  all  of  which  it  is  expresslv  empowered  and 
directed  to  do  by  the  terms  of  the  act  here  involved. ;  yet  if  an  injury 
was  sustained  by  an  employee,  after  the  employer  had  fully  complied 
with  the  order,  and  had  incurred  expenses,  arranged  his  plant,  and 
conducted  his  business  with  reference  thereto,  the  injured  employee 
could  assert  in  an  action  against  him  that  the  precaution  ordered 
by  the  commission  was  not  reasonable  and  safe  and  did  not  meet  the 
requirements  of  sections  15  and  16;  that  in  fact  this  action  had  no 
relation  to  any  order  of  the  commission,  because  his  right  of  action 
rested  upon  the  general  terms  of  those  sections  to  be  determined  as 
at  common  law.  The  employer  would,  in  such  case,  be  put  upon  his 
defense  exactly  as  if  the  old  common-law  rule  and  the  antiquated 
and  unsatisfactory  methods  of  dealing  with  accidents  in  industrial 
pursuits  still  prevailed,  and  as  if  no  law  had  been  passed  and  no 
effort  made  by  the  State  to  respond  to  the  sentiment  of  the  people, 
created  by  long  and  harsh  experiences,  that  a  more  humane  and  satis- 
factory system  shon  Id  be  erected.  On  the  other  hand,  if  the  construc- 
tion we  have  indicated  be  correct,  then,  when  an  order  of  the  com- 
mission has  been  made  and  complied  with,  the  injured  workman 
will  receive  at  once  the  compensation  provided  by  the  law  out  of  the 
insurance  fund.  This  could  result  only  in  doing  justice  between  the 
parties^  because  if  the  employer  has  complied  with  the  orders  of  an 
impartial  official  commission,  after  having  posted  notice  to  the  em- 
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ployee  that  he  was  proceeding  under  the  law  and  subject  to  the  com- 
mission's order,  he  has  done  all  that  in  justice  should  be  required. 
But  if  he  has  failed  to  obey  the  order  or  requirement  of  the  commis- 
sion, made  under  these  general  provisions,  or  has  failed  to  comply 
vritii  the  requirements  of  any  statute  or  ordinance  defining  safety 
devices  or  safeguards  required  to  be  used,  he  is  by  that  act  guilty  of 
negligence  per  se  and  liable  to  the  injured  workman  as  provided  in 
the  act. 

Workmen's  Compensation — Temporary  Total  and  Permanent 
Partial  Disability — ^Award  for  Consecutive  Periods — MarJioffer 
V.  Marhoffer^  Court  of  Appeals  of  New  Torh  {May  i,  1917)^  116 
Northeastern  Reporter^  page  379. — August  Marhoffer,  employee,  pro- 
ceeded against  Alexander  Marhoffer,  employer,  and  his  insurance 
carrier,  for  compensation  for  an  injury  suffered  by  the  former.  The 
second  finger  of  his  right  hand  was  cut  off,  and  the  thumb  and  index 
finger  lacerated.  The  State  industrial  accident  commission  found 
that  he  was  totally  disabled  for  10  weelts  from  the  date  of  the  injury, 
and  awarded  him  medical  treatment  for  2  weeks,  66§  per  cent  of  his 
wages  for  the  succeeding  8  weeks  for  the  total  disability,  and  com- 
pensation at  the  same  rate  for  30  weeks  additional  for  the  partial 
disability  caused  by  the  loss  of  the  second  finger.  The  propriety 
under  the  law  of  thus  awarding  compensation  for  both  total  and 
partial  disability  for  the  same  injury  was  questioned,  and  the  court 
held  that  such  award  was  not  in  accordance  with  the  law ;  it  therefore 
set  aside  the  award  for  the  eight-week  period.  Judge  Pound  de- 
livered the  opinion  and  said  in  part : 

Concurrent  awards  and  consecutive  awards,  based  on  separate 
items  of  physical  impairment,  disconnected  from  earning  power, 
alike  ignore  the  fundamental  principle  that  the  basis  of  compensation 
is  a  sum  payable  weekly  for  a  fixed  time  during  which  the  employee 
is  actually  or  presumptively  totally  or  partially  disabled  and  nonpro- 
ductive. 


Workmen's  Compensation — Temporary  Total  and  Permanent 
Partial  Disability — ^'  In  Lieu  op  all  Other  Compensation  " — In 
re  Denton,  Appellate  Court  of  Indiana^  Division  No.  2  {Oct,  30^ 
1917)^  117  Northeastern  Reporter^  page  620, — Two  cases  were  con- 
sidered together,  involving  the  construction  of  the  workmen's  com- 
pensation law  of  Indiana.  The  claimant  Denton  suffered  an  accident 
which  resulted  in  the  amputation  of  his  left  arm  above  the  elbow, 
and  a  fracture  of  the  sacrum  which,  it  appeared  at  the  time  of  a 
hearing  before  the  board,  would  disable  him  totally  for  100  weeks, 
and  partially  for  60  weeks  longer.  Good,  the  claimant  in  the  other 
case,  also  suffered  a  single  accident,  which  caused  a  permanent  loss 
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of  use  of  the  right  arm  amounting  to  75  per  cent,  and  a  fracture  of 
the  femur,  which  resulted  in  total  disability  for  22  weeks.  The  cir- 
cumstances in  both  cases  were  such  as  to  entitle  the  employees  to 
benefits  under  the  compensation  act.  The  board  certified  to  the  court 
the  question  whether  the  claimants  were  entitled  to  benefits  for  the 
specific  periods  given  in  the  schedule  of  section  81  for  the  permanent 
partial  disabilities,  and  in  addition  for  the  periods  of  total  disability 
due  to  the  other  iiyuries.  This  question  was  answered  in  the  af- 
firmative by  the  court,  which  held  that  the  words  "  in  lieu  of  all  other 
compensation  "  in  section  31  refer  only  to  all  compensation  for  per- 
manent partial  disabilities,  so  that  additional  comp^isation  might 
be  claimed  for  a  period  of  total  disability  due  to  another  injury,  even 
though  incurred  at  the  same  time,  the  awards  to  run,  not  concur- 
rently, but  consecutively. 


Workmen's  Compensation — Total  Disabiutt — iNABiLrrr  to  Get 
Work — In  re  Lacione^  Supreme  Judicial  Court  of  MassacJvusetta 
{May  26^  1917) ,  116  Northeastern  Reporter^  page  ^85. — ^Agdio  Laci- 
one,  16  years  of  age,  was  employed  as  a  water  boy  by  the  Hanscom 
Construction  Co.  On  September  24, 1915,  his  right  hand  was  caught 
in  the  gears  of  a  stone  crusher.  Compensation  was  paid  him  up  to 
October  28;  he  then  returned  to  work  at  his  regular  wages  of  $9  per 
week  until  December  27,  shortly  before  the  work  closed.  The  middle 
finger  of  the  right  hand  had  been  amputated,  and  the  index  and 
ring  fingers  were  stiffened.  The  boy  was  unable  to  understand 
orders  given  in  English,  and  the  industrial  accident  board  found 
that,  the  right  hand  being  permanently  disabled,  he  was  totally  inca- 
pacitated for  work  from  December  27,  1915,  and  awarded  compensa- 
tion accordingly.  He  did  no  work  from  that  date  until  the  hearing 
the  following  May,  but  it  did  not  appear  that  he  had  attempted  to 
secure  work.  The  decree  granting  compensation  for  total  disability 
was  reversed,  with  instructions  that  the  board  should  make  such 
award  as  the  evidence  already  taken  would  warrant.  Judge  I)e 
Courcey,  in  the  opinion,  said  in  part: 

As  the  evidence  does  not  show  a  total  inability  to  perform  work 
or  to  secure  work  to  do,  the  finding  of  a  total  loss  of  wage-earning 
ability  by  the  employee  at  the  time  of  the  hearing,  and  for  the  four 
months  preceding  was  not  warranted  by  the  evidence. 

It  well  may  iS  that  on  the  evidence  the  employee  is  entitled  to 
compensation  for  partial  incapacity,  and  to  some  additional  specific 
compensation  under  part  2,  section  11,  of  the  act  [providing  fixed 
awards  for  specific  injuries].  He  should  be  given  an  opportunity 
to  move  for  a  further  hearing  before  the  board,  on  the  testimony 
already  heard,  and  to  apply  tot  such  compensation  as  he  is  legally 
entitle  to. 
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Worekbk's  Compensation — Total  DisABiiiiTr — ^Ingokb  From 
0)NDxyor  or  Business — Moore  v.  Peet  Bros.  Mfg.  Co.^  Supreme 
Court  of  Kansas  (Jan.  tf,  1917),  108  Pacific  Reporter,  page  296.--^ 
Warren  L.  Moore  was  awarded  a  lump  sum  of  $2,710  as  compensa* 
tion  for  the  full  term  of  8  years  for  an  injury  suffered  in  the  employ 
of  the  company  named,  which  injury  was  found  to  have  resulted  in 
permanent  total  incapacity,  llie  company  moved  that  the  enforce- 
ment of  this  judgment  be  enjoined,  and  the  judgment  modified,  on 
the  ground  that  his  totid  incapacity  had  ceased,  since  he  was  con- 
ducting a  cleaning,  pressing,  and  tailoring  business  in  the  basement 
of  his  home,  from  which  he  was  making  $12  to  $15  per  week.  The 
court.  Judge  Mason  delivering  the  opinion,  held  that  the  profits  of 
the  business  did  not  constitute  earnings  under  the  law,  and  affirmed 
the  decision  of  the  district  court  overruling  the  motion.  The  follow- 
ing is  quoted  from  the  opinion : 

The  question  is  presented  whether  the  fact  that  an  injured  work- 
man is  able  to,  and  does,  conduct  a  business  of  his  own,  which  returns 
him  an  income,  is  inconsistent  with  a  finding  that  his  injury  resulted 
in  his  permanwit  "  total  incapacity  for  work  "  within  the  meaning 
of  the  compensation  act. 

The  phrase  quoted  does  not  imply  an  absolute  disability  to  per- 
form any  kind  of  labor.  It  requires  a  practical  and  reasonable  inter- 
pretation, as  is  illustrated  by  the  familiar  rule  that  inability  to  ob- 
tain work,  caused  by  an  injury,  is  classed  as  total  incapacity.  One 
who  is  disqualified  from  performing  the  usual  tasks  of  a  workman 
in  such  a  way  as  to  enable  him  to  procure  and  retain  employment  is 
ordinarily  regarded  as  totally  incapacitated.  The  Scotch  Court  of 
Session  has  held  that  the  profits  of  a  business  owned  by  the  injured 
workman  are  not  to  be  classed  as  earnings. 

We  find  no  American,  cases  in  which  the  question  has  been  referred 
to.  If  it  had  been  shown  in  this  instance  that  the  plaintiff  person- 
ally performed  a  part  of  the  work  of  cleaning,  pressing,  and  tailor- 
ing, a  very  different  question  would  be  presented.  I^ossibly  any 
portion  of  his  income  that  could  be  traceable  to  such  work  on  his 
part  should  be  given  the  same  effect  as  though  he  received  it  as  wages. 
But  the  showing  made  is  merely  that  he  is  "  making  "  a  certain  sum 
weekly  out  of  the  business  which  he  is  "  conducting  "  as  owner,  and 
this  mi^t  be  the  case,  although  he  were  a  complete  physical  wreck. 
A  judgment  based  on  a  finding  that  a  workman's  injury  has  resulted 
in  his  total  disability  to  work  can  not  be  said  to  oe  mequitable  or 
against  conscience  because  he  has  the  thrift  and  intelligence  to  pro- 
vide for  his  support  by  investing  such  means  as  he  has  in  a  business 
carried  on  by  the  labor  of  others  under  his  direction. 


Worbimen's  Compensation — ^Wagb  Loss — ^Earning  Power- 
Wage  Advance  Due  to  Educational  Training — E paten  v.  Hancock^ 
Epsten  Co^  Supreme  Court  of  Nelraska  {July  J,  1917) ,  163  North' 
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western  Reporter^  page  767. — Edward  J.  Epsten,  a  minor,  had  the 
great  toe  of  his  left  foot  crushed  under  the  plunger  of  a  press  in  the 
establishment  of  the  company  named,  on  April  29,  1915.  Medical 
attention  was  furnished  by  the  company,  and  he  returned  to  work 
May  18 ;  but  about  a  week  later  blood  poisoning  developed,  he  went 
to  a  hospital,  and  the  injured  toe  was  amputated.  That  fall  he  at- 
tended a  business  college,  and  the  next  May  returned  to  work  for 
the  company  in  a  different  capacity  at  $10  per  week,  his  previous 
wages  having  been  $7.  At  the  time  of  the  hearing  he  was  earning 
$15  per  week.  The  district  court  awarded  him  $5  per  week  until 
May  20,  1916,  when  he  returned  to  work,  and  in  addition  $1  per 
week  for  245  weeks,  as  50  per  cent  of  wage  loss,  payable  as  a  lump 
sum ;  the  Nebraska  statute  does  not  have  a  specific  award  for  loss  of 
fingers  or  toes,  unless  there  is  a  permanent  loss  of  use  of  the  hand  or 
foot.  The  claimant  applied  also  for  additional  cost  of  medical  treat- 
ment, but  the  court  held  this  limited  to  the  three  weeks  already 
adjusted.  The  award  was  sustained  except  that  the  award  for  per- 
manent partial  disability  was  made  payable  in  weekly  payments  in- 
stead of  as  a  lump  sum.  As  to  the  matter  of  loss  of  earning  power 
Judge  Eose  for  the  court  said : 

If  an  employee  after  his  injury  receives  the  same  or  higher  wage^ 
than  before,  ordinarily  that  would  indicate  that  his  earning  power 
had  not  been  impaired.  Such  evidence,  however,  would  not  neces- 
sarily be  conclusive,  since  after  the  injury  he  might  for  various 
reasons  receive  higher  wages,  though  his  earning  power,  had  been 
impaired  by  the  injury.  A  general  advance  in  wages  might  enable 
the  injured  employee  to  secure  the  same  wages  after  as  before  the 
injury,  though  partially  disabled.  In  the  present  case  it  is  a  reason- 
able inference  from  the  evidence  that  jjlaintiff  received  higher  wages 
because  he  had  by  education  and  training  fitted  himself  for  more 
remunerative  employment.  There  is  evidence  tending  to  show  that 
he  is  unable  to  perform  the  duties  of  his  former  employment.  The 
evidence  justifies  a  finding  that  his  earning  capacity  has  been  im- 
paired. 

Workmen's  Compensation — WillfuIi  Misconduct — Operation  of 
Elevator  in  Violation  of  Kules — Pacific  Coast  Casualty  Co,  v. 
Pillshury  et  al.^  District  Court  of  Appeal^  First  District^  California 
{Nov,  16, 1916),  162  Pacific  Reporter,  page  lOiO,— Simon  Cassell,  a 
messenger  boy  in  the  employ  of  the  Simon  Millinery  Co.,  of  San 
Francisco,  was  killed  by  accident,  and  his  dependent  was  awarded 
compensation  by  the  industrial  accident  commission.  The  casualty 
company,  insurer  of  the  millinery  company,  petitioned  for  a  writ  of 
review,  and  the  award  was  annulled  in  the  court  of  appeal  because  it 
was  held  that  the  fatal  injury  was  caused  by  the  willful  misconduct 
of  the  boy.    He  had  been  out  of  the  building  to  secure  some  piping. 
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and  on  return  operated  a  freight  elevator  in  order  to  ascend  to  the 
upper  floors,  and  was  crushed  by  it.  It  appeared  that  he  had  been 
warned  when  he  entered  the  employment  not  to  ride  in  or  operate  the 
freight  elevators  under  penalty  of  immediate  discharge,  but  it  was 
claimed  that  the  rules  with  regard  to  elevators  were  not  strictly 
enforced.  The  following  is  quoted  from  the  opinion,  delivered  per 
curiam : 

We  are  of  the  opinion  that  the  undisputed  evidence  in  the  case 
showed  that  the  deceased  had  been  expressly  warned  not  to  ride  in,  or 
attempt  to  operate,  the  freight  elevators  in  the  building  in  which  he 
met  his  death,  under  penalty  of  discharge  and  that  notices  were 
posted  at,  or  near,  the  entrance  of  such  elevators  of  similar  import, 
and  that  the  disregard  of  such  warning  bv  the  employee  must,  in  fhe 
absence  of  evidence  mitigating  such  (nsobedience,  be  held  to  consti- 
tute such  willful  misconduct  as  would  prevent  a  recovery  before  the 
commission,  where,  as  in  the  instant  case,  there  is  no  evidence  tending 
to  show  that  the  disregard  of  its  warnings,  orders,  and  notices  was 
condoned  by  the  employer. 


Workmen's  Compensation  Insurance  —  Medical,  Etc.,  Ex- 
penses— Indemnity — State  ex  rel.  Turner  v.  Employers*  Liability 
Assurance  Coirporation  {Ltd.)^  Supreme  Court  of  Ohio  {Jan.  31, 
J9J7)j  116  Northeastern  Reporter^  page  613.— The  State  of  Ohio, 
through  its  attorney  general,  brought  this  action  of  quo  warranto 
against  the  insurance  company  named  to  enforce  an  act  of  1913, 
page  91  of  the  laws  of  that  year,  which  provided  that  contracts  in- 
demnifying an  employer  for  loss  on  account  of  injury  to  employees 
must  specifically  cover  medical  expenses,  and  in  case  of  death  funeral 
expenses  and  compensation  to  dependents.  It  was  held  that  this  law 
was  not  in  conflict  with  and  did  not  repeal  section  9510  of  the  Gen- 
eral Code,  defining  the  powers  of  insurance  companies  but  simply 
limited  the  kind  of  contract  that  might  be  written  in  certain  cases. 
A  similar  holding  was  made  with  regard  to  the  provision  that  no 
contract  should  be  made  to  indemnify  an  employer  for  loss  or  dam- 
ages resulting  from  his  negligence  or  that  of  his  agents  or  servants, 
unless  the  employer  is  a  contributor  to  the  State  fund  or  has  legally 
exercised  the  option  of  carrying  his  own  insurance,  under  section  22 
of  the  compensation  act.  Judgment  of  ouster  was  rendered  as  to 
the  exercise  of  the  franchise  of  the  company,  as  to  writing  indemnity 
insurance  policies  other  than  those  permitted  by  the  opinion  of  the 
court.  The  operation  of  ouster  was  suspended  for  100  days  in  order 
^o  permit  the  company  to  conform  to  the  court's  holdings. 
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INTRODUCTION. 

This  bulletin  is  the  seventh  in  the  series  devoted  Exclusively  to  the 
presentation  of  court  decisions,  the  preceding  numbers  beirig,112, 152, 
169,  189,  224,  and  246.  The  first  bulletin  noted  bears  Sate  of  1912, 
prior  to  which  time  decisions  of  this  nature  appeared  in  practically 
every  issue  of  the  bimonthly  bulletins,  ending  with  No.  lOO-  "Prief 
statements  of  the  most  important  cases  are  given  in  the  Moktht^t 
Labor  Review^  of  the  Bureau  as  soon  as  they  come  to  the  knowle<Jge 
of  the  office,  but  these  cases  are  also  included  in  the  annual  summary. 
No  attempt  is  made  to  cover  the  entire  list  of  decisions  handed  down 
by  the  State  and  Federal  courts,  representative  types  being  usually 
sought  for.  In  a  few  classes  of  cases,  however,  such  as  those  constru- 
ing workmen's  compensation  laws,  those  relating  to  labor  organiza- 
tions, and  those  involving  important  questions  in  interstate  commerce, 
a  more  general  inclusiveness  is  practiced.  The  decisions  used  are 
mainly  those  handed  down  by  Federal  courts  and  the  State  courts  of 
last  resort,  though  in  some  cases  opinions  of  subordinate  courts  of 
appellate  jurisdiction  are  used,  notably  of  the  Supreme  Court  of  New 
York.  Opinions  of  the  Attorney  General  of  the  United  States  con- 
struing Federal  labor  legislation  are  also  reproduced. 

The  opinions  and  decisions  are  presented  in  abridged  form,  the 
facts  being  stated  in  most  cases  in  the  language  of  the  editors, 
with  quotations  from  the  language  of  the  court,  though  occasionally 
the  conclusion  reached  is  indicated  without  such  quotation.  The 
sources  used  are  the  same  as  in  the  past,  i.  e.,  the  National  Reporter 
System,  published  by  the  West  Publishing  Co.,  and  the  Washington 
Law  Reporter  for  the  District  of  Columbia.  With  a  few  exceptions 
the  cases  used  are  those  which  were  published  during  the  calendar 
year  1918,  the  volumes  covered  being  as  follows : 

Opinions  of  the  Attorney  General,  volume  30,  page  241  et  seq. 

Supreme  Coifft  Reporter,  volume  38,  page  65,  to  volume  39, 
page  20. 
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Federal  Reporter,  volume  245,  page  817,  to   volume  253,  page  480. 

Northeastern  Reporter,  volume  117,  page  849,  to  volume  121, 
page  80. 

Northwestern  Reporter,  volume  166,  page  305,  to  volume  169,  page 
576. 

Pacific  Reporter,  volume  168,  page  1121,  to  volume  176,  page  320. 

Atlantic  Reporter,  volujaoa  102,  page  837,  to  volume  104,  page  895. 

Southwestern  Reporter^  -volume  198,  page  817,  to  volume  206, 

page  576.  '•''/- 

Southeastern  RerHH^ftr,  volume  94,  page  481,  to  volume  97, 
page  608.  /%;-:  " 

Southern  RepoVter,*  volume  76,  page  825,  to  volume  80,  page  24. 

New  York  "Supplement,  volume  167,  page  705,  to  volume  172, 
page  816. 

Washington'  Law  Reporter,  volume  46. 

Deci$iims>6f  particular  interest  are  one  of  the  Supreme  Court  de- 
clarin^Xiiconstitutional  the  Federal  child-labor  law;  those  sustaining 
the" minimum-wage  laws  of  Massachusetts  and  Washington,  and  those 
sustaining  acts  creating  a  workmen's  compensation  aid  board  in  New 
Jersey,  and  establishing  a  special  fund  to  compensate  for  second 
injuries  in  New  York ;  also,  decisions  penalizing  sabotage,  one  a  com- 
mon-law decision  and  the  other  under  a  statute ;  an  application  of  the 
Clayton  Act  as  authorizing  secondary  boycotts;  and  various  others 
granting  injunctions  on  the  basis  of  war  emergencies.  The  anti- 
tipping  law  of  California  was  declared  unconstitutional. 

This  review  is  an  attempt  to  present  in  brief  the  salient  points 
passed  upon  by  the  courts  in  cases  under  consideration.  Technicali- 
ties are  omitted  as  far  as  practicable  in  the  more  extended  reports 
and  are  almost  entirely,  eliminated  in  this  briefer  review.  In  some 
instances  the  case  is  referred  to  under  more  than  one  head  because 
of  the  fact  that  more  than  one  point  is  involved  in  the  discussion. 

OPINIONS  OP  THE  ATTORNEY  GENERAL. 

Only  two  opinions  of  the  Attorney  General  seem  to  be  of  sufficient 
general  interest  to  warrant  mention.  One  of  these  relates  to  the 
eight-hour  law  of  June  19,  1912,  the  Secretary  of  War  submitting 
the  question  whether  or  not  it  was  applicable  to  the  work  of  pre- 
paring marble  for  the  Lincoln  Memorial  (p.  45).  The  opinion  is 
suggestive  rather  than  decisive,  and  after  giving  expression  to  the 
principles  involved  leaves  their  application  to  the  Secretary,  The 
second  opinion  relates  to  the  powers  of  the  United  States  Employees* 
Compensation  Commission  (p.  46).  This  body  submitted  an  in- 
quiry as  to  its  authority  to  pass  upon  the  inclusion  or  exclusion  of 
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employees  of  the  United  States  Shipping  Board  Emergency  Fleet 
Corporation.  Citing  the  provision  of  the  law  that  the  commission 
has  power  to  "  decide  all  questions  arising  under  this  act,"  the  At- 
torney General  declared  that,  upcm  the  presentation  of  the  question, 
the  power  of  deciding  the  point  submitted  rested  with  the  com- 
mission. 

DECBIONS  OF  THE  COURTS. 

ALIENS. 

The  construction  of  the  immigration  law  was  involved  in  two  cases, 
one  (Ex  parte  Prout,  p.  49)  calling  for  an  interpretation  of  the  term 
"  offers  or  promises  of  employment.'*  Officials  of  the  Department  of 
Labor  had  held  that  statements  by  agents  of  steamship  companies  that 
there  were  great  opportunities  for  work  in  the  United  States  were 
snch  solicitation  as  made  the  immigrants  liable  to  deportaticm  as  con- 
tract laborers,  a  view  which  the  United  States  district  court  refused 
to  accept,  and  the  order  for  deportation  was  revoked.  In  the  second 
case  (United  States  v.  Royal  Dutch  West  India  Mail,  p.  48),  an 
employee  of  the  company  named  was  directed  to  proceed  from  his 
working  place  in  Amsterdam  to  a  branch  office  in  New  York  for  em- 
ployment there  for  a  short  time.  In  this  case  also  the  district  court 
ruled  that  there  was  no  inducement  to  immigrate  in  consequence  of 
any  agreement  to  perform  labor  in  this  country,  so  that  the  case  was 
not  within  the  act. 

Another  aspect  of  the  subject  of  alienage  is  involved  in  the  case 
of  Morin  v.  Nunan  (p.  49).  Morin  was  an  alien  and  had  procured 
a  license  to  drive  an  automobile,  but  was  fined  for  driving  in  the 
township  of  Weehawken^  N.  J.,  which  had  a  local  ordinance  forbid- 
ding the  operation  of  motor  vehicles  for  hire  by  one  not  a  citizen  of 
the  United  States.  The  conviction  was  contested  on  the  ground  that 
the  ordinance  was  unconstitutional,  but  it  was  declared  valid  by  the 
supi^eme  court  of  the  State. 

CONTRACT  OF  EMPLOYMENT. 
BHIOECEICXVT. 

Hardly  classifiable  as  a  labor  contract,  but  involving  identical 
principles,  is  the  case  of  Tribune  Association  v.  Simonds  (p.  53). 
Simonds  was  a  newspaper  correspondent  engaged  to  do  editorial 
work  for  the  plaintiff  association.  Following  some  disagreement  as 
to  the  conduct  of  affairs,  Simonds  undertook  to  engage  in  work  for 
another  corporation,  disregarding  his  covenant  not  to  write  for  any 
other  publication  or  periodical  during  the  term  of  the  contract,  and 
the  Chancery  Court  of  New  Jersey  held  that  an  injunction  was  prop- 
erly issuable  prohibiting  the  rendition  of  any  service  except  that 
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agi'eed  to  under  the  original  contract,  and  that  the  alleged  injuries 
were  not  a  sufficient  warrant  for  a  breach  of  contract. 

A  second  case  before  the  same  court  (Driver  v.  Smith,  p.  55)  in- 
volved an  interference  with  the  business  of  a  manufacturing  com- 
pany." One  member  of  the  company  undertook  to  withdraw  and 
to  establish  a  competing  business,  proposing  to  take  with  him  three 
skilled  workers  from  the  old  plant.  Injunction  was  sought  against 
the  withdrawing  official  to  prevent  his  interfering  with  the  original 
business  and  also  against  the  three  workmen  to  prevent  their  carry- 
ing out  their  new  contracts  and  violating  agreements  to  work  for 
none  but  the  original  company.  The  court  ruled  that,  as  a  general 
principle,  the  original  contract  should  be  observed,  the  employer 
being  entitled  above  othei's  to  the  services  of  the  workmen.  When  the 
workmen  had  learned  the  facts  regarding  the  new  employment,  they 
sought  to  withdraw  from  the  new  contracts,  and  in  a  cross  bill  asked 
that  they  be  canceled,  a  petition  which  the  court  allowed.  However, 
the  circumstances  did  not  warrant  the  issue  of  any  injunctions  under 
the  circumstances  as  they  had  developed. 

BREACH. 

In  the  case  of  Eessig  v.  Waldorf  Astoria  Hotel  Company  (p.  50) 
a  cook,  who  had  agreed  not  to  join  a  labor  union  and  not  to  strike, 
but  to  give  eight  days'  notice  of  his  desire  to  terminate  his  employ- 
ment, joined  a  union  and  went  on  strike  at  the  dinner  hour,  putting 
his  employer  to  much  difficulty  and  expense.  The  contract  provided 
tliat  if  Ressig  should  violate  it  he  should  forfeit  any  unpaid  wages 
due  him.  In  spite  of  this  he  sued  to  recover  the  balance  claimed, 
whereupon  the  employer  interposed  a  counterclaim  for  his  outlay  in 
liiring  another  cook.  The  contention  of  the  employer  was  main- 
tained by  the  Supreme  Court  of  New  York,  Appellate  Division,  on 
the  ground  that  there  was  no  excuse  for  the  breach,  but  that  it  was 
rather  a  willful  violation  calculated  to  injure  the  employer. 

That  a  breach  was  justified  was  held  in  the  Massachusetts  case  of 
Macintosh  v.  Abbot  (p.  57).  Macintosh  was  a  farm  laborer  and  with 
1  lis  wife  and  two  children  was  to  reside,  by  the  terms  of  the  contract, 
with  his  employer.  Being  disturbed  by  Abbot  after  he  had  retired 
Macintosh  angrily  protested,  whereupon  his  employer  demanded  an 
apology.  This  was  refused  in  rather  disrespectful  language,  and  Ab- 
bot then  discharged  the  plaintiff.  The  judgment  in  behalf  of  the 
l)laintiff  was  affirmed  on  the  gi'ound  that  there  was  not  such  insubor- 
dination as  warranted  the  discharge,  and  that  the  reciprocal  obliga- 
tion of  the  employer  to  avoid  offensive  acts  should  also  be  observed. 

The  discharge  of  a  foreman  was  held  to  be  warranted  in  a  case 
(Ackerman  v.  Siegel,  p.  61),  where  it  was  shown  that  the  plaintiff 
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had  been  guilty  of  asking  workmen  under  hiih  to  pay  him  a  com- 
mission on  their  wages.  This  was  held  by  the  Supreme  Court  ef 
New  York,  Appellate  Term,  to  be  conduct  tending  to  imperil  the 
morals  and  success  of  the  shop. 

Involving  more  unusual  conditions  was  the  contract  entered  into 
by  which  it  was  agreed  to  protect  a  workman  employed  during 
a  strike  against  acts  of  violence  (Hansen  v.  Dodwell  Dock  &  Ware- 
house Co.,  p.  51).  The  strikers  rioted  and  severely  injured  Hansen, 
who  sued  for  damages,  claiming  an  oral  agi*eement  to  furnish  ample 
protection  and  a  safe  place  to  work.  The  company  contested  on  the 
ground  of  impossibility  of  performance,  claiming  also  that  such  an 
agreement  was  against  public  policy,  and  that  it  would  amount  to  a 
contract  of  insurance,  but  was  not  in  conformity  with  the  statutes 
on  that  subject.  The  Supreme  Court  of  Washington  rejected  all 
these  grounds,  and  also  limited  the  effect  of  a  receipt  for  money 
paid,  holding  that  it  was  not  a  release ;  a  judgment  for  damages  was 
therefore  affirmed. 

Another  ease  that  may  be  noted  here  (Sloss-Sheffield  Steel  &  Iron 
Co.  V,  Taylor,  p.  59)  is  one  in  which  a  company  doctor  refused  to 
render  a  service  claimed  by  a  workman  to  be  due  him  under  his  con- 
tract. Deductions  were  made  from  the  wages  of  the  workmen  in  re- 
turn for  which  medical  service  was  to  be  rendered  to  them  and,  in  the 
case  of  married  employees,  to  their  families.  Taylor's  wife  fell  ill 
and  the  services  of  the  physician  were  requested  but  not  given  until 
five  days  after.  In  the  meantime,  the  case  had  become  acute  and 
another  physician  had  been  called  in.  An  action  for  damages  by  the 
woman  as  beneficiary  of  her  husband's  contract  was  held  by  the  Court 
of  Appeals  of  Alabama  to  have  been  properly  brought,  and  judgment 
in  her  favor  was  affiimed. 

nrTEKPEKEHCE  WITH  EMPLOYMENT. 

In  the  first  case  to  be  noted  under  this  head  (Oxner  i\  Seaboard  Air 
I^ine  Railway  Co.,  p.  56)  a  judgment  for  damages  was  affirmed  by 
the  Supreme  Court  of  South  Carolina,  where  the  company  had  enticed 
away  four  of  the  plaintiff's  employees,  who  were  known  to  be  under 
contract  for  a  year's  work.  This  was  held  to  be  a  common-law  offense, 
so  that  the  improper  citation  of  an  inapplicable  statute  did  not  affect 
the  validity  of  the  decision  in  the  court  below. 

The  second  case  (S.  C.  Posner  Co.  (Inc.)  v.  Jackson,  et  al.,  p.  58) 
might  also  have  been  considered  under  the  heading  "  Enforcement." 
Sarah  C.  Posner  was  an  expert  designer  of  women's  clothing,  her 
skill  being  the  main  asset  of  the  plaintiff  company.  This  com- 
pany had  been  organized  on  the  basis  of  a  five-year  contract  for  her 
services.    She  was  induced  to  breach  this  contract  by  au  offer  of 
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increased  compensation,  whereupon  the  original  company  sued  her  new 
employer  and  recover  a  judgment  for  damages.  This  judgment  was 
affirmed,  the  Court  of  Appeals  of  New  York  adding  that  if  such 
remedy  should  be  inadequate,  an  injunction  to  prevent  her  from 
rendering  service  to  the  rival  organization  could  properly  be  had. 
As  action  was  brought,  it  was  a  proper  proceeding  against  one 
knowingly  interfering  with  an  existing  contract. 

REGXTLATIOir. 

In  the  case  Ex  parte  Farb  (p.  60)  the  validity  of  a  California 
statute  regulating  the  disposition  to  be  made  of  tips  was  up  for  con- 
sideration. The  law  undertook  to  make  tips  the  property  of  the  em- 
ployee, but  Farb  arranged  to  receive  them  for  himself  as  employer. 
He  was  convicted  but  secured  his  release  on  the  ground  that  there  was 
no  authority  in  the  legislature  to  interfere  with  any  contract  made 
between  an  employer  and  his  employee  not  in  conflict  with  public 
safety  or  morals,  the  law  being  declared  imconstitutional. 

WAGES. 

MINIMUM  WAGES. 

Of  principal  interest  under  the  heading  of  wages  are  the  decisions 
of  the  Supreme  Courts  of  Massachusetts  and  Washington,  sustaining 
the  validity  of  the  laws  of  these  States  pix)viding  minimum  wages  for 
women  and  minors.  The  point  involved  in  the  Massachusetts  case 
(Holcombe  v.  Creamer,  p.  144)  was  as  to  the  authority  of  the  mini- 
mum wage  commissioners  to  require  information  to  be  given  by  em- 
plo^^ers  as  to  the  wages  paid  women  and  children,  as  provided  for  in 
the  act.  The  act  was  held  to  be  constitutional  and  the  employera  were 
directed  to  furnish  the  information. 

In  the  Washington  case  (Larsen  v.  Rice,  p.  145)  it  was  held  that 
the  minimum  wage  fixed  by  the  commission  is  beyond  the  power  of 
parties  in  interest  to  modify  by  contract,  so  that  a  settlement  on  a 
basis  of  a  lower  wage  payment  than  that  fixed  by  the  commission  was 
no  defense  against  a  claim  for  the  unpaid  balance.  The  act  in  general 
was  held  to  be  constitutional  on  the  basis  of  the  reasoning  in  the 
Oregon  cases. 

PAYMENT. 

The  Supreme  Court  of  the  United  States  held  (Sandberg  v.  Mc- 
Donald, p.  141)  that  the  seamen's  law  forbidding  the  payment  of  ad- 
vances at  the  time  of  hiring  could  not  be  held  to  invalidate  advances 
legally  made  on  a  British  vessel,  under  British  law,  and  in  a  British 
port. 

Tlie  California  statute  continuing  wages  for  30  days  as  a  penalty 
for  nonpayment  on  the  termination  of  contract  was  held  to  be  con- 
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stitutional  in  Moore  t*.  Indian  Spring  Channel  Gold  Mining  Co. 
(p.  147).  A  similar  law  of  Arkansas  was  appealed  to  in  the  case  of 
Dickinson  v.  Atkins  (p.  148),  and  recovery  was  allowed  for  16  days' 
pay  accruing  between  the  date  of  the  discharge  and  the  time  when 
payment  was  tendered. 

A  New  York  statute  iSxes  the  rate  of  wages  for  employment  on 
public  works  at  the  current  rate  in  the  locality  for  work  of  the 
same  nature.  Under  this  statute  recovery  was  allowed  a  lock  tender 
for  serdces  rendered  during  the  seasons  of  1893  and  1894  ("Wright  v. 
State,  p.  149).  Allowance  for  overtime  was  also  made  for  part  of  a 
period  during  which  8  hours  was  a  legal  day's  work,  while  12  hours' 
service  was  rendered. 

SECUKZTT. 

It  was  held  by  the  Supreme  Court  of  Washington  in  National 
Market  Co.  v.  Maryland  Casualty  Co.  (p.  149)  that  checks  given  to 
laborers  in  payment  for  services  and  indorseid  by  them  to  a  supply 
company  were  protected  by  the  usual  contractor's  bond  to  secure  the 
payment  of  claims  for  labor  and  materials.  Such  a  bond  was  held 
by  the  Supreme  Court  of  the  United  States  (Brogan  v.  National 
Surety  Co.,  p.  150)  to  cover  food  supplies  furnished  for  workmen 
whom  the  contractor  was  compelled  to  board  and  lodge  by  reason  of 
the  isolation  of  the  place  of  work. 

HOURS  OF  LABOR. 

The  application  of  the  Federal  eight-hour  law  for  railway  em- 
ployees was  involved  in  the  case  of  Nelson  v.  St.  Joseph  &  G.  I.  Ry. 
Co.  (p.  103) .  The  law  was  held  by  the  Kansas  City  Court  of  Appeals, 
Missouri,  to  apply  both  as  limiting  the  hours  of  service  per  day  and  as 
requiring  overtime  payment,  although  the  contract  was  on  a  basis  of  a 
monthly  salary  and  made  no  allusion  to  overtime.  The  earlier  Hours 
of  Service  Act  was  held  by  the  Supreme  Court  to  apply  to  employees 
in  charge  of  switches,  receiving  instructions  by  telephone  connected 
with  the  yardmaster's  office,  such  service  being  limited  by  the  act  to 
nine  hours  per  day  (Chicago  &  A.  E.  Co.  r.  United  States,  p.  104). 

An  act  of  the  Alaska  Legislature  limiting  the  hours  of  labor  of 

workmen  in  mines,  smelters,  etc.,  was  held  unconstitutional  by  the 

District  Court  of  Alaska  by  reason  of  a  defective  title  (United  States 

V.  Howell,  p.  104). 

SUNDAY  LABOR. 

The  Kentucky  statute  forbidding  work  other  than  that  of  charity 
or  necessity  on  Sunday  was  held  to  forbid  the  operation  of  a  moving 
picture  theater  on  that  day  in  the  case  of  Capital  Theater  Co,  v. 
Commonwealth  (p.  143). 
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EMPLOYMENT  OF  CHILDREN. 

The  Supreme  Court  of  the  United  States  by  a  vote  of  five  to  four 
held  unconstitutional  the  Federal  statute  denying  admission  into 
interstate  commerce  of  goods  produced  by  children  under  14  years 
of  age,  or  by  those  between  14  and  16  years  of  age  working  more 
than  48  hours  per  week  (Hammer  v.  Dagenhart  et  al.,  p.  96).  It  may 
be  noted  that  the  end  in  view  in  this  act  is  embodied  in  a  new  statute 
levying  a  special  tax  upon  goods  produced  under  such  circumstances 
and  offered  for  shipment  in  interstate  commerce. 

A  Pennsylvania  statute  forbidding  work  at  night  by  children 
under  16  years  of  age  arid  requiring  the  procuring  of  an  employ- 
ment certificate  was  held  constitutional  in  a  case  (Commonwealth  v, 
Wormser,  p.  95)  in  which  the  constitutionality  of  the  statute  was  the 

only  point  involved.  i 

■  ■'      ■  i 

RESTRICTIONS  ON  EMPLOYMENT.  | 

The  Illinois  statute  requiring  barbers  to  pass  an  examination  after 
three  years'  preparation  was  held  constitutional  by  the  supreme  court 
of  the  State  (People  v,  Logan,  p.  130).  However,  the  court  admitted 
that  the  term  of  preparation  seemed  long,  but  not  so  unreasonable  as 
to  void  the  statute. 

A  city  ordinance  requiring  cement  contractors,  before  a  license  to 
do  business  was  issued,  to  give  bond  that  their  work  would  stand  five  j 

years  was  held  unconstitutional  by  the  Supreme  Court  of  Wyoming 
(State  ex  rel.  Sampson  r.  City  of  Sheridan  et  al.,  p.  130). 

A  restriction  directed  against  aliens  is  noted  on  page  49. 

LIABILITY  OF  EMPLOYERS  FOR  INJURIES  TO  EMPLOYEES. 

ASSUMPTION  OF  KISX. 

A  laborer  trimming  coal  cars  and  injured  by  the  negligent  switch- 
ing of  other  cars  onto  the  track  where  he  was  working  was  held  by 
the  Supreme  Court  of  Missouri  not  to  have  assumed  the  risk  of  such 
injury,  nor  was  he  guilty  of  contributor}'  negligence  by  standing 
with  his  back  to  the  approaching  train  (Johnson  v.  Waverly  Brick 
&  Coal  Co.,  p.  61).  Similarly  a  workman  injured  by  a  drill  defec- 
tively welded  was  held  by  the  United  States  circuit  court  of  ap- 
peals to  be  entitled  to  damages,  since  he  had  not  assumed  a  risk  of 
injury  from  such  a  cause  (Gold  Hunter  Mining  &  Smelting  Co.  v, 
Bowden,  p.  62).  In  the  same  case  a  release  signed  under  the  impres- 
sion that  the  injuries  were  but  slight  was  held  not  to  bar  recovery 
in  the  light  of  a  subsequently  developed  permanent  total  disability. 
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HEGXIGEHCE. 

An  unusual  case  was  that  of  Man  well  v.  Durst  Bros.  (p.  91),  in 
which  suit  was  brought  to.  recover  damages  for  the- death  .of  an  em- 
ployee who  had  been  secured  to  clear  the  employer's  premises  of 
strikers.  The  hazardous  nature  of  the  employment  was  held  by  the 
Supreme  Court  of  California  to  be  so  evident  as  to  put  Manwell  on 
his  guard,  so  that  in  the  absence  of  a  pleading  that  what  was  done  was 
done  negligently,  no  cause  of  action  was  shown. 

The  power  of  State  legislatures  to  enact  laws  shifting  the  burden 
of  proof  with  regard  to  negligence,  at  least  so  far  as  Federal  courts 
are  concerned,  ifras  denied  in  New  Orleans  &  N.  E.  E.  Co.  et  aL.t;. 
Harris  (p.  80). 

A  seaman  injured  on  board  ship  waived  his  maritime  rights  and 
sought  to  recover  in  a  common-law  action  for  damages,  claiming  neg- 
ligence. This  was  not  allowed,  the  Supreme  Court  declaring  that  the 
rights  and  liabilities  in  the  case  must  be  determined  in  admiralty 
(Chelentis  v.  Luckenbach  S.  S.  Co.  (Inc.),  p.  139). 

FELLOW  SEKVANTS. 

Car  repairers  working  on  the  same  car  are  held  to  be  fellow  ser- 
vants, and  the  Louisiana  statute  abolishing  the  doctrine  of  fellow 
service  as  affecting  employees  of  public  service  corpoi'ations  was  held 
to  be  unconstitutional  (Mason  v.  New  Orleans  Terminal  Co.,  p.  66) — 
this  on  the  ground  that  by  including  all  employees  in  one  class  no  dis- 
tinction was  made  between  hazardous  and  nonhazardous  operations, 
and  that  it  affected  public  service  corporations  unfairly. 

That  a  fellow  workman  may  be  a  vice  principal  in  the  discharge  of 
a  specific  duty  was  held  in  Bradshaw  v.  Standard  Oil  Co.  Xp-  67), 
and  a  judgment  against  the  employer  was  accordingly  affirmed  by  the 
Kansas  City  Court  of  Appeals,  Missouri.  The  liability  of  the  em- 
ployer for  supplying  an  incompetent  fellow  workman  was  affirmed  by 
the  Supreme  Court  of  Oklahoma  in  Lusk  et  al.  v.  Phelps  (p.  69).  In 
this  case  a  man  was  put  to  work  with  dynamite  on  the  promise  that  an 
experienced  helper  would  be  given,  and  relying  on  this  promise,  which 
was  not  kept,  the  workman  was  fatally  injured. 

SAFE  FLACE  AND  AFFLIANGES. 

Failure  to  furnish  a  guard  for  a  shaping  machine  was  held  in 
Camenzind  v.  Freeland  Furniture  Co.  (p.  68)  to  make  the  employer 
liable  for  an  injury  to  the  plaintiff's  hand,  but  the  Supreme  Court  of 
Oregon  ruled  that  damages  should  not  be  allowed  for  embarrassment 
that  might  result  from  the  changed  appearance  of  an  injured  man, 
since  this  was  regarded  as  a  sentimental  doctrine,  "  too  remote  and 
indefinite  to  constitute  a  possible  element  of  damage." 
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In  contrast  with  the  foregoing  is  the  case  of  Boyer  v.  Crescent 
Paper  Box  Factory  (Inc.)  (p.  93),  in  which  the  Supreme  Court  of 
Louisiana  held  that  a  woman  whose  scalp  was  entirely  removed  by  her  * 
hair  being  caught  in  negligently  exposed  machinery  was  entitled  to 
damages  because  of  the  injury  sustained,  "  greater  than  a  temporary 
disability."  The  State  of  Louisiana  has  a  compensation  law  and  the 
employer  claimed  that  the  case  should  be  settled  in  accordance  with 
its  provisions.  The  court  below  rejected  this  contention  and  awarded 
damages,  whereupon  the  case  was  appealed.  The  supreme  court 
first  ruled  that  the  case  came  under  the  compensation  law  which  it 
declared  constitutional,  but  subsequently  ruled  that  its  provisions 
did  not  cover  an  injury  of  this  nature  and  a  judgment  for  damages 
was  affirmed. 

Furnishing  a  miner  a  more  sensitive  grade  of  dynamite  than  that 
to  which  he  was  accustomed,  without  notice  of  the  change,  was  held 
by  the  Supreme  Court  of  Kansas  to  be  negligence  on  the  part  of  the 
employer  in  Terleski  v,  Carr  Coal  Mining  &  Mfg.  Co.  (p.  85). 
That  an  employer  is  not  responsible  for  injuries  following  the  diver- 
sion of  appliances  from  their  intended  use  was  the  decision  of  the 
Supreme  Court  of  Mississippi  in  Ten  Mile  Lumber  Co.  v.  Garner 
(p.  86).  Where,  however,  the  tools  furnished  are  defectively  dan- 
gerous, it  was  decided  by  the  Court  of  Appeals  of  the  District  of 
Columbia  that  the  fact  that  it  is  a  simple  tool,  in  the  use  of  which 
the  employee  would  normally  be  required  to  assume  the  risks,  does 
not  relieve  the  employer  of  liability  where  his  representative  directs 
its  use  as  necessary  (Cooper  v.  Penn  Bridge  Co.,  p.  90).  The  same 
holds  true  in  regard  to  an  assurance  of  safety  as  to  the  place 
of  work  (Chess  &  Wymond  Co.  v.  Wallis,  p.  87).  In  this  case,  a 
laborer  called  attention  to  a  hanging  limb  over  the  place  where  he  was 
directed  to  work,  but  was  assured  that  there  was  no  danger.  The 
contention  that  the  danger  was  equally  open  and  known  to  the  em- 
ployee was  not  allowed  by  the  Supreme  Court  of  Arkansas,  as  the 
foreman's  assurance  and  greater  experience  were  held  to  charge  the 
employer  with  liability.  An  inexperienced  workman  uninstnicted 
as  to  the  dangers  of  an  electrical  shock  from  contact  with  charged 
wires,  was  given  judgment  for  damages,  the  employer  being  re- 
garded as  negligent  in  failing  to  instruct  as  to  the  dangers  of  the 
place,  and  the  workman  not  assuming  the  risks,  according  to  a  de- 
cision affirmed  by  the  Kansas  City  Court  of  Appeals,  Missouri  (Kini- 
berlin  v.  Southwestern  Bell  Telephone  Co.,  p.  87). 

Where  an  employee  was  compelled  by  his  foreman,  over  his  own 
protest,  to  remove  a  guard  for  dangerous  machinery,  the  employer 
was  held  liable  by  tlie  Supreme  Court  of  California,  even  though  he 
had  himself  approved  the  installation  originally  (Scherer  v.  Danziger, 
p.  88).    On  the  other  hand,  the  Supreme  Court  of  Iowa  ruled  that 


LIABILITY  OF  EMPLOYEES  FOB  INJUBIBS  TO  EMPLOYEES.         23 

the  employer  can  not  be  held  responsible  for  an  injury  alleged  to 
be  due  to  the  lack  of  a  guard  when  a  suitable  equipment  is  provided 
and  the  workman  is  familiar  with  its  use,  its  adjustment  being 
necessary  with  the  changing  conditions  of  the  work  (Kancevich  v, 
Cudahy  Packing  C!o.,  p.  89). 

An  Arizona  statute  requiring  warning  to  be  given  before  the  dis- 
charge of  blasts  in  a  mine  was  held  to  impose  that  duty  on  the  em- 
ployer, even  though  not  so  stated  ij^  the  act,  this  duty  being  imposed 
in  general  terms  by  the  constitution  of  the  State  (United  Verde 
Copper  Co.  v.  Kuchan,  p.  89).  Failure  of  a  mine  operator  to  provide 
efficient  ventilation  was  held  to  be  negligence,  and  the  resultant  injury 
as  truly  actionable  as  if  it  had  been  traumatic  (Gay  v,  Hocking  Coal 
Co.,  p.  63). 

UNLAWTTTL  EXPLOYMEHT  OF  CHILDKEN. 

The  Supreme  Court  of  Wisconsin  held  (Eeiten  v.  J.  S.  Stearns 
Lumber  Co.,  p.  65)  that  the  unlawful  employing  of  a  boy  under  16 
years  of  age  in  a  dangerous  occupation,  without  a  permit,  made  the 
company  absolutely  liable  for  injuries  received  by  him  while  so  em- 
ployed. This  doctrine  was  rejected,  however,  by  the  Supreme  Court 
of  Xew  York,  Appellate  Division,  which  denied  liability  for  injury 
to  a  boy  under  14  years  of  age,  operating  an  elevator,  because  of  his 
contributory  negligence  (Karpeles  v.  Heine  et  al.,  p.  64).  The  statute 
makes  the  age  of  legal  employment  16  years.  More  technical  grounds 
furnished  the  basis  for  a  judgment  against  the  employer  in  Chabot  v, 
Pittsburgh  Plate  Glass  Co.  (p.  66).  In  this  case  a  boy  14  years  of 
age  was  employed  in  an  establishment  which  had  properly  procured 
*an  employment  certificate,  but  had  not  kept  or  posted  lists  of  the 
children  employed,  as  prescribed  by  the  Pennsylvania  law.  Failure 
to  do  this  was  held  to  render  the  company  unable  to  plead  compliance 
with  the  child-labor  law,  and  a  judgment  for  damages  was  affirmed. 

BAILBOADS— FEDERAL  STATXTTE. 

Assumption  of  risk, — The  Federal  employer's  liability  law  appli- 
cable to  railroads  limits  the  doctrine  of  assumption  of  risk,  but,  con- 
trary to  the  opinion  of  some,  it  does  not  abolish  it.  Thus,  where  a 
fireman  undertook  to  board  a  moving  train  and  was  killed,  it  was  held 
that  the  injury  followed  his  own  choice  of  a  course  of  action,  he  being 
an  experienced  railroad  man  and  aware  of  all  the  risks  involved. 
Damages  were  therefore  denied  by  the  Supreme  Court  of  Kansas 
(Briggs  V.  Union  Pacific  R.  Co.,  p.  70).  A  similar  conclusion  was 
reached  by  the  Supreme  Court  of  the  United  States,  in  a  case  where  an 
experienced  yard  conductor  was  killed  while  between  two  cars  at- 
tempting to  adjust  a  faulty  coupler,  having  gone  to  the  place  without 
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observing  the  prescribed  precautions  (Boldt  ^^  Pennsylvania  R.  Co!, 
p.  71).  Where,  however,  equipment  actually  defective  appears  to 
Lave  been  used,  the  same  court  ruled  that  the  fact  that  it  has  been 
passed  as  approved  by  a  Government  inspector  is  not  an  adequate 
defense  (Great  Northern  E.  Co.  v,  Donaldson,  p.  72). 

Negligence. — A  railroad  company  was  held  not  liable  for  negli- 
gence when  an  experienced  civil  engineer  stepped  on  a  rotten  crosstie, 
causing  him  to  fall  and  suffer  injury  (Nelson  v.  Southern  E.  Co., 
p.  80).  The  defect  was  not  of  a  character  to  impair  safety  in  opera- 
tion, so  that  the  company  was  declared  by  the  Supreme  Court  not 
to  be  negligent  in  permitting  its  existence.  On  the  other  hand, 
where  a  brakeman  was  found  dead  in  the  engine  tender,  under  cir- 
cumstances indicating  that  he  had  been  struck  by  a  low  bridge,  it 
was  held  by  the  United  States  Circuit  Court  of  Appeals  that  there 
was  ne^igenee,  despite  the  facttha^t  certain  telltales  were  provided, 
since  the  bridge  to  which  the  injury  was  attributable  offered  unlooked- 
for  dangers  requiring  specific  warning  (Marland  v,  Philadelphia  & 
E.  By.  Co.,  p.  81). 

Interstate  commerce.— Th^  perennial  problem  of  determining  be- 
*.ween  intei*state  and  intrastate  service  was  involved  in  the  case  of 
Kenna  v.  Calumet,  H.  &  S.  E.  E.  Co.  (p.  74).    It  was  there  held  by 
the  Supreme  Court  of  Illinois  that  a  factory  switching  system,  con- 
necting up  witli  two  belt  lines  by  which  cars  are  sent  into  intei*state 
commerce  was  under  the  Federal  statute  and  not  under  the  compensa- 
tion law  of  the  State.     Another  case  in  which  the  relation  of  the 
principles  of  compensation  and  liability  was  involved  was  decided 
by  the  Supreme  Court  of  Washington  (Spokane  &  I.  E.  E.  Co.  et  a1.  v. 
Wilson  et  al.,  p.  82).    The  injured  men  were  employed  by  electric  rail- 
way companies,  doing  both  interstate  and  intrastate  business,  and  had 
obtained  awards  under  the  compensation  law  of  the  St^te.    The  com- 
panies opposed  the  award  on  the  ground  that  the  case  came  under 
the  Federal  law.     The  supreme  court  reversed  the  award  without 
deciding  as  to  the  nature  of  the  commerce,  on  the  ground  that  the 
State  compensation  law  did  not  cover  railroad  service  of  any  kind 
that  involved  questions  of  interstate  and  intrastate  distinctions,  but 
relegated  such  employees  to  a  suit  for  damages  either  under  the 
Federal  statute  or  under  a  State  law  of  identical  provisions. 

A  cook  in  a  camp  car,  injured  while  the  car  was  on  a  siding  w;here 
the  gang  w^as  repairing  a  bridge,  was  held  to  come  under  the  Federal 
statute  by  the  Court  of  Appeals  of  Maryland,  as  being  engaged  in 
interstate  commerce  (Philadelphia  B.  &  W.  E.  Co.  v.  Smith,  p.  75). 
:\  similar  view  was  taken  by  the  Supreme  Court  of  Missouri  in  the 
case  of  a  timekeeper  for  a  gang  of  men  engaged  in  repairing  the 
main  track  of  an  interstate  railway,  though  killed  after  work  hours. 


LIABIUTY  or  EMPLOYERS  FOR  INJURIES- TO  EMPLOYEES.         25 

by  an  intrastate  work  train  (Crecelius  v.  Chicago,  M.  &  St.  P.  R. 

Co.,  p.  78). 
The  removing  of  old  ties  and  throwing  them  into  a  fill  with  the 

object  of  strengthening  and  reinforcing  the  roadway  was  held  to  be 

work  in  interstate  commerce  by  the  Court  of  Appeals  of  Kentucky 

(Ohio  Valley  Electric  R.  Co.  v.  Brumfield's  Admr.,  p.  79).    Where, 

however,  the  work  of  removing  old  rails  from  the  right  of  way 

in  no  respect  affected  the  safety  of  the  roadway,  it  was  held  by  the 

Supreme  Court  of  Utah  that  the  Federal  statute  had  no  application 

(Perez  v.  Union  Pacific  R.  Co.,  p.  77). 

The  interrelation  of  the  State  and  Federal  laws  was  discussed  in 

an  Iowa  case  (Breen  v.  Iowa  Central  R.  Co.,  p.  76),  where  a  suit  had 

been  prosecuted  through  three  trials  under  the  State  law.    At  the 

final  trial  it  developed  that  the  parties  were  probably  at  the  time  of 

the  injury  engaged  in  interstate  commerce,  and  the  company  sought 

to  make  this  fact  a  defense.    This  was  not  permitted  by  the  supreme 

court  of  the  State  on  the  ground  that  the  issue  had  not  been  raised 

and  that  it  would  not  be  in  accordance  with  the  principles  of  justice 

to  permit  alternative  remedies  to  be  played  one  against  the  other. 

RELEASES. 

A  release  signed  under  a  misrepresentation  of  the  facts  by  the 
employing  company,  the  injured  workman  being  in  a  state  of  mental 
debility  due  to  the  injury,  was  held  by  the  District  Court  of  Appeal 
of  California  not  to  be  binding  in  the  case  of  Carr  v.  Sacramento 
Clay  Products  Co.  (p.  83).  Where,  however,  there  was  no  evidence 
of  physical  or  mental  incompetency,  the  employee  was  not  permitted 
by  the  Supreme  Court  of  New  Mexico  to  void  his  release,  even 
though  he  claimed  to  have  signed  it  without  knowing  its  content^ 
(Morstad  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  p.  84).  In  another  case. 
Swan  V.  Great  Northern  R.  Co.  (p.  85),  decided  by  the  Supreme 
Court  of  North  Dakota,  there  was  no  question  raised  as  to  the  knowl- 
edge by  the  employee  of  the  contents  of  the  release  signed  by  him^ 
However,  failure  of  the  company  to  caiTy  out  an  agreement  orally 
made  was  held  to  sustain  the  right  of  action  for  damages,  but  not 
without  tendering  a  return  of  the  money  accepted  under  the  re- 
pudiated release.  Changed  physical  conditions  due  to  the  injury, 
not  apparent  at  the  time  a  release  was  signed,  afford  a  ground  for 
setting  aside  a  release,  according  to  the  United  States  Circuit  Court 
of  Appeals  (Gold  Hunter  Mining  &  Smelting  Co.  v.  Bowden,  p.  62). 

EELATIOK  TO  WOKKHEN'S  GOHPENSATIOV  ACTS. 

A  Louisiana  case  (Philps  v.  Guy  Drilling  Co.,  p.  92)  involved 
alrernative  actions,  either  under  the  liability  doctrine  embodied  in 
the  Civil  Code  or  under  the  compensation  law  of  the  State.     The 
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constitutionality  of  the  compensation  law  was  challenged  on  techni- 
cal grounds,  but  was  affirmed  by  the  supreme  court.  The  decision 
covered  a  situation  in  w^hich  the  employee  had  not  been  in  the  em- 
ployer's service  for  30  days,  which  is  the  time  allowed  for  election. 
The  compensation  law  was  held  to  apply,  and  that  a  suit  for  damages 
must  therefore  fall,  reversing  the  decision  in  the  Woodruff  ca^je 
(Bui.  246,  p.  224). 

WORKMEN'S  COMPENSATION. 
CONSTITUTIONALITY  OF  STATUTE. 

Besides  the  incidental  contest  noted  in  the  Philps  case  above, 
questions  of  constitutionality  were  raised  in  regard  to  the  com- 
pensation laws  of  Alaska,  Nevada,  and  Wyoming.  In  the  Alaska 
case  (Johnston  v,  Kennecott  Copper  Corp.,  p.  173),  the  employer 
attacked  the  constitutionality  of  the  act  as  being  class  legislation, 
since  it  applies  to  mining  only.  The  classification  was  held  by  the 
court  to  be  proper  and  the  act  was  upheld. 

In  Nevada  Industrial  Commission  v,  Washoe  County  (p.  174)  the 
law  of  Nevada  was  sustained  as  compulsorily  applicable  to  public 
corporations,  the  money  for  compensation  benefits  being  a  proper 
charge  upon  the  counties  of  the  State  as  for  a  public  use.  Private 
rights  were  involved  in  the  Wyoming  case  (Zancanelli  r.  Central 
Coal  &  Coke  Co.,  p.  175).  The  plaintiff  sued  for  damages,  but  the 
employer  opposed  on  the  ground  that  he  was  under  the  compensation 
act.  Plaintiff  then  claimed  that  the  act  was  unconstitutional  and 
called  for  a  decision  of  the  court  on  the  point.  The  law  was  sustained 
on  the  ground  of  an  amendment  to  the  State  constitution  providing 
for  its  enactment  and  of  decisions  of  the  Supreme  Court  of  the 
United  States  upholding  such  laws. 

A  supplementary  act  of  the  New  Jersey  Legislature  was  objected 
to  in  Murphy  v,  George  Brown  &  Co.  (p.  163),  the  act  in  question 
being  one  providing  for  an  administrative  board  to  have  charge  of  the 
compensation  law.  The  objections  raised  were  (Jverruled  and  the  act 
sustained.  An  amendment  to  the  New  York  law  provides  for  a 
special  fund  to  be  made  up  of  contributions  by  employers  in  cases 
where  workmen  leave  no  dependents,  this  fund  to  go  for  compen- 
sating cases  of  second  injuries.  The  validity  of  this  act  was  sus- 
tained in  the  face  of  adverse  contentions  in  the  case  of  State  Indus- 
trial Commission  v.  Newman  (p.  223). 

PARTICULAR  PROVISIONS  OF  THE  LAW. 
INJTT&IES  COMPEKSATED. 

Accidents, — The  Supreme  Court  of  Michigan  maintains  a  strict- 
ness of  interpretation  that  was  in  evidence  in  the  Bischoff  case 
("Arising  out  of  and  in  course  of  employment,"  see  Bui.  No.  224 
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p.  803;  Bui.  No.  203,  p.  236),  in  cases  involving  the  definition 
of  the  term  "accident,"  as  used  in  the  law.  In  Roach  ^^  Kelsey 
Wheel  Co.  (p.  153)  an  award  was  reversed  which  had  been  made  in 
behalf  of  a  workman  who  died  from  heat  prostration  after  having 
worked  for  four  days  in  a  boiler  room  where  the  temperature  was 
said  to  be  for  part  of  the  time  136°.  It  was  said  that  "he  was 
doing  the  work  which  he  and  his  associates  were  employed  to  do 
exactly  in  the  manner  he  expected  to  do  it.  To  permit  recovery  in 
this  case  would  make  it  impossible  to  deny  recovery  in  any  case 
where  a  fireman  of  a  stationary  or  marine  boiler,  in  the  performance 
of  his  ordinary  and  accustomed  labor,  succumbed  to  heat  prostra- 
tion." Fortunately,  a  more  humane  view  is  taken  in  other  jurisdic- 
tions. The  Supreme  Court  of  Pennsylvania  (Lane  v.  Horn  &  Har- 
dart  Baking  Co.,  p.  156)  and  that  of  Rhode  Island  (Walsh  v.  River 
Spinning  Co.,  p.  154)  regard  heat  prostration  attributable  to  the 
conditions  of  employment  to  be  a  casualty  compensable  under  their 
acts. 

Heart  failure  in  the  form  of  mitral  regurgitation,  following  pro- 
longed effort,  was  held  not  to  be  compensable  as  an  accidental  injury 
in  another  Michigan  case  (Guthrie  v.  Detroit  Steamship  Co.,  p.  151) ; 
so  also  in  a  case  of  inguinal  hernia  developed  while  lifting  a  heavy 
timber,  though  two  judges  concurred  only  because  they  felt  bound 
by  the  majority  decision  in  the  Roach  case  noted  above  (Tackles  v. 
Bryant  &  Detweiler  Co.  et  al.,  p.  156) .  In  contrast  with  the  latter  de- 
cision is  one  by  the  Appellate  Court  of  Indiana  (Puritan  Bed  Spring 
Co.  ^^  Wolfe,  p.  157),  in  which  there  was  a  preexisting  condition 
favorable  to  the  rupture;  the  fact  of  the  greater  susceptibility  was 
held,  however,  not  to  bar  the  right  to  a  claim,  since  the  accident 
actually  occurred  and  was  the  real  cause  of  the  ensuing  disability.  A 
similar  conclusion  was  reached  by  the  same  court  in  the  case,  Indian 
Creek  Coal  &  Mining  Co.  v.  Calvert  et  al.  (p.  162) ,  in  which  a  diseased 
aorta  was  ruptured  by  strain,  the  ruling  being  that  although  the 
disease  would  ultimately  have  resulted  fatally,  even  without  severe 
exertion,  the  case  was  one  of  compensable  injury  under  the  law. 

Occupational  diseases, — Few  States  recognize  occupational  dis- 
eases, as  such,  as  grounds  for  compensation.  However,  opinions  were 
handed  down  in  a  number  of  cases  last  year,  involving  conditions 
closely  approximating  what  are  known  as  diseases  of  occupation  or 
industrial  diseases. 

Thus  in  a  Pennsylvania  case  (McCauley  v.  Imperial  Woolen  Co., 
p.  158),  an  anthrax  germ  finding  access  to  the  system  through  an 
abrasion  on  the  neck  of  a  wool  sorter,  received  while  at  his  w^ork, 
was  held  to  be  an  accidental  injury  and  compensated.  Similarly,  a 
case  of  arsenical  poisoning  from  the  fumes  from  the  scum  of  molten 
zinc  was  held  to  be  an  accidental  injury  and  not  an  occupational  dis- 
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ease  by  the  Supreme  Court  of  Illinois  (Matthiessen  &  Hegeler  Zinc 
Co.  V,  Industrial  Board,  p.  159),  and  this  though  the  poisoning  was 
said  to  have  been  the  accumulation  of  a  number  of  years,  the  death 
resulting  from  a  sort  of  climax.  Another  fatal  case,  though  more 
rapidly  developed,  was  that  of  the  poisoning  of  a  painter  who  on  a 
cold  day  had  warmed  some  paint  in  a  small  unventilated  building  so 
that  it  might  flow  more  freely.  The  Supreme  Court  of  Ohio  did  not 
regard  this  as  an  occupational  disease  but  as  an  accident  due  merely  to 
the  man's  presence  in  the  room  where  injurious  fumes  were  being 
developed  (Industrial  Commission  r..  Roth,  p.  160). 

California  is  one  of  the  few  States  in  which  the  term  "  accident " 
was  not  so  strictly  defined,  and  now  by  its  law  includes  occupational 
diseases.  Prior  to  this  amendment,  however,  a  sign  writer  used  large 
quantities  of  wood  alcohol  as  a  solvent,  applying  the  colors  by  tho 
use  of  compressed  air.  This  resulted  in  such  an  affection  of  the  eyes 
that  he  was  no  longer  able  to  use  them  for  any  work.  This  was  held 
to  be  a  compensable  injury  by  the  supreme  court  of  the  State  in 
Fidelity  &  Casualty  Co.  v.  Industrial  Accident  Commission  (p.  161)- 

Proximate  cause. — The  Wolfe  and  Calvert  cases  already  noted  in- 
volved the  question  of  proximate  cause,  i.  e.,  whether  the  accidental 
injury  claimed  or  the  preexisting  condition  afforded  the  real  ground 
of  the  disability.  The  question  stands  out  more  prominently,  how- 
ever, in  a  case  decided  by  the  Supreme  Court  of  Louiisiana  (Behan  v: 
John  B.  Honor  Co.  (Ltd.) ,  p.  208) ,  in  which  the  injured  man  developed 
locomotor  ataxia,  which  had  been  latent  but  entirely  unknown.  Ad- 
mitting that  the  resultant  disability  was  worse  than  it  would  haive  • 
been  in  the  case  of  a  well  man,  the  court  held  that  the  accident  was 
none  the  less  the  proximate  cause  of  the  existing  disability  and 
affirmed  an  award  for  compensation. 

EMPLOTXEHT  STATTTB. 

Several  cases  were  noted  involving  the  right  of  the  injured  party 
to  claim  the  status  of  an  employee  within  the  meaning  of  the  act. 
Thus  in  McNally  v.  Diamond  Mills  Paper  Co.  (p.  181)  a  person  en- 
gaged in  installing  an  engine  for  the  company  was  injured,  and  the 
question  was  raised  whether  or  not  his  work  was  that  of  an  inde- 
pendent contractor.  An  examination  of  the  facts  led  the  Court  of 
Appeals  of  New  York  to  reverse  the  court  below  and  affirm  an  award 
made  by  the  State  industrial  commission  in  behalf  of  the  injured 
man  as  an  employee.  It  was  admitted  that  the  employment  was  both 
temporary  and  casual,  but  since  the  amendment  of  1916  casual  em- 
ployees are  entitled  to  recovery  under  the  law  of  the  State.  In  an- 
other case  before  the  same  court  a  painter  furnishing  his  own  rigging 
and  simply  agreeing  to  do  a  specific  piece  of  work  for  a  fixed  sum  was 
held  to  be  outside  the  law,  as  an  independent  contractor  (Litts  v. 
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Riflliq^.izuiiibeF  Co.,  p.  182).  -The  same  question  was  involved  in  a 
Califew»iiKcase>  (Bosedale  Cemetery  Association  r.  Industrial 'Acci- 
dent Ckmunission,  p.  183),  in  which  a  man  skilled  in  the  use  of  dyna- 
mite was  employed  to  do  some  work  at  a  daily  rate.  He  was  not 
supervised  by  his  employers,  since  it  was  assumed  that  he  knew  better 
how.to.do  the  wx>rk  than  they  did.  However,  the  court  held  that  this 
'was  but  natural  in  view  of  his  superior  knowledge  and  did  not  indi- 
cate a  different  status  from  that  of  an  employee. 
-  A  workman  injured  on  the  first  day  of  his  employment,  during 
which  he  was  to  demonstrate  his  ability  for  continued  service,  was 
held  by  the  Supreme  Court  of  Illinois  to  be  an  employee,  since  he  was 
at  least  for  that  day  in  the  service  of  his  employer,  with  a  prospect  of 
continuance  (Marshall  Field  &  Co.  v.  Industrial  Commission,  p.  182). 
The  claim  of  a  partner  in  a  firm  to  be  regarded  as  an  employee  be- 
cause he  did  work  in  the  furtherance  of  its  undertakings  was  rejected 
by  the  Supreme  Court  of  California  (Cooper  v.  Industrial  Commis- 
sion, p.  184)  on  the  ground  that  the  law  did  not  contemplate  such  a 
mixed  relationship,  involving  practically  self-employment. 

CASTTAL  EXPLOTEES. 

Tlie  exemption  of  casual  employees  from  the  purview  of  tbe  laws 
/[generally  leads  to  a  continued  discussion  as  to  the  meaning  and  effect 
of  this  provision.  Much  depends  upon  the  use  of  the  conjunction  in 
the  phrase  "  casual  and  (or)  not  in  the  usual  course  of  the  employer's 
business,"  as  appears  from  the  decision  in  a  California  case.  Walker 
V,  Industrial  Accident  Commission  (p.  172).  In  this  State  the  con- 
junction "  and  "  is  used,  and  work  done  by  a  casual  employee  but  in 
the  usual  course  of  the  employer's  business  was  held  to  be  within  the 
act  and  an  injury  arising  in  the  course  of  employment  was  held  com- 
pensable. In  Illinois  the  conjunction  "  or  "  is  used  instead  of  the  con- 
junction "  and  "  in  the  corresponding  clause,  so  that  a  structural-iron 
worker  employed  for  a  specific  piece  of  work,  although  in  the  cus- 
tomary line  of  the  employer's  business,  was  held  to  be  a  casiial  em- 
ployee and  not  entitled  to  the  benefits  of  the  law  (Chicago  Great 
Western  R.  Co.  v.  Industrial  Commission,  p.  172).  The  law  of  this 
State  has  since  been  amended  by  striking  out  the  clause  as  to  the  exclu- 
sion of  casual  employees.  A  third  case  involved  the  construction  of 
the  Wisconsin  statute,  which  also  used  the  disjunctive  "  or."  How- 
ever, this  was  held  not  to  bar  the  claim  of  a  carpenter  hired  from  time 
to  time  to  make  repairs  on  a  creamery  building,  since  the  work  must 
be  done  on  occasion,  even  though  irregularly,  and  was  a  necessary 
part  of  the  business  (Holman  Creamery  Association  v.  Industrial 
Commission,  p.  171).  As  in  Illinois,  the  excluding  phrase  as  to  casual 
workmen  has  been  stricken  out  in  Wisconsin. 


30  BEVIEW  OF  DECISIONS  OF  COURTS  AITD  OPINIONS.. 

A  decision  as  to  the  usual  course  of  the  employer's  business,  made 
by  a  lower  court,  was  reversed  by  the  Supreme  Court  of  Minnesota, 
and  compensation  was  allowed  in  the  ease  of  a  carpenter  building  a 
shed  for  an  extension  of  the  employer's  business  (State  ex  rel.  Lund- 
gren  v.  District  Court,  p.  229). 

HAZAHDOXTS   EXPLOTMENT. 

The  cases  noted  under  this  head  are  complicated  with  other  fac- 
tors, the  first  (Hahnemann  Hospital  ^^  Industrial  Board  et  al.,  p. 
188) ,  being  brought  within  the  Illinois  statute  by  reason  of  the  equip- 
ment of  the  building  with  an  elevator  which  was  an  instrumentality 
subject  to  regulation  by  statutory  or  municipal  ordinance — ^this  with- 
out regard  to  the  nature  of  the  business  carried  on  therein.  In  a 
second  case  (State  v.  Postal-Telegraph  Cable  Co.,  p.  189),  the  conten- 
tion of  the  employers  that  they  were  not  engaged  in  hazardous  work 
was  said  by  the  Supreme  Court  of  Washington  to  be  of  no  effect 
"  because  it  is  a  denial  of  a  legislative  declaration." 

Farm  labor  is  excluded  from  most  acts,  either  as  nonhazardous  or 
for  other  reasons,  and  a  thresher  man  injured  m  the  course  of  his 
duties  was  held  not  to  be  within  the  scope  of  the  Minnesota  law  (State 
ex  rel.  Bykle  v.  District  Court,  p.  187). 

EZTRATEBBITOBIALITT. 

Where  the  employment  requires  a  workman  to  go  from  point  to 
point  in  the  discharge  of  his  duties,  the  Supreme  Court  of  Colorado 
held  that  the  law  of  the  place  of  contract  followed  him  beyond  the 
boundaries  of  the  State,  so  as  to  entitle  his  beneficiaries  to  an  award 
under  the  Colorado  statute,  even  though  the  death  took  place  in 
another  State  (Industrial  Commission  v.  Aetna  Life  Ins.  Co., 
p.  185).  A  similar  view  was  taken  by  the  Supreme  Court  of  Minne- 
sota, where  the  employee  was  required  to  travel  outside  the  State  in 
the  prosecution  of  his  business  (State  ex  i*el.  Chambers  v.  District 
Court,  p.  186). 

JVRI8DIGTI0K. 

A  company  constructing  and  operating  a  telegraph  system  claimed 
that  all  its  employees  were  engaged  in  interstate  commerce,  and  that 
to  compel  them  to  pay  compensation  benefits  would  be  placing  a  bur- 
den on  interstate  business  in  violation  of  Federal  law.  The  Wash- 
ington Supreme  Court  held  (State  v.  Postal  Telegraph-Cable  Co., 
p.  189)  that  even  though  sending  messages  was  interstate  business  thc^ 
construction  of  a  line  not  yet  in  use  was  not  such  business,  but  ws>5 
within  the  provisions  of  the  State  law. 

A  similar  conclusion  was  reached  by  the  Supreme  Court  of  Cali 
fornia  in  a  case  (Southern  Pacific  Co.  v.  Industrial  Accident  Com- 
mission,  p.  221)  where  work  was  being  done  on  the  main  line  which 
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conveyed  electricity  for  use  in  moving  both  interstate  and  intrastate 
cars- 

The  question  of  maritime  jurisdiction  was  involved  in  a  California 
case  where  work  had  been  done  on  a  vessel  prior  to  its  launching. 
There  had  been  a  stipulation  that  the  employment  was  within  the 
scope  of  the  State  compensation  law,  and  the  court  refused  to  hear 
the  objection  subsequently  raised  that  the  Federal  law  had  exclusive 
control  (Employers'  Liability  Assurance  Corporation  (Ltd.)  v.  In- 
dustrial Accident  Commission,  p.  213).  The  right  of  the  State  to 
enforce  its  law  was  also  held  in  a  Texas  case  (Southern  Surety  Co.  v. 
Stubbs  et  al.,  p.  212)  where  the  widow  of  an  employee  on  a  dredge 
boat  was  awarded  compensation  for  liis  death.  The  court  held  that 
the  decision  in  the  Jensen  case  did  not  rule  against  the  right  of  State 
courts  to  entertain  suits  in  personam  simply  because  the  cause  of 
action  was  of  maritime  origin* 

vointEsiDEirr  aliehb. 

* 

A  single  case  is  noted  under  this  head,  the  Court  of  Civil  Appeals 
of  Texas  holding  that  neither  the  compensation  act  nor  the  general 
law  of  the  State  excluded  nonresident  aliens  from  the  right  to  in- 
herit,  so  that  there  was  no  bar  to  the  claim  of  such  persons  simply 
on  the  ground  of  their  nonresidence  (Southwestern  Surety  Ins.  Co. 
et  aL  V.  Vickstrom  et  al.,  p.  163). 

AKisnre  oitt  of  ahb  ih  ooiniSE  of  explotkent. 

In  general  the  compensation  laws  of  the  various  States  require  the 
double  test  of  arising  out  of  and  in  course  of  employment.  Ob- 
viously not  every  injurj'  arising  while  at  work  is  due  to  the  employ- 
ment. Thus  the  Supreme  Court  of  Michigan  (Cennell  v,  Oscar 
Daniels  Co.,  p.  165)  set  aside  an  award  in  behalf  of  workmen  who 
were  compelled  to  wait  for  a  little  time  before  proceeding  with  their 
duties  and  went  to  an  adjacent  locality  to  see  other  activities  which 
were  being  carried  on.  Wliile  there  they  were  injured,  one  fatally. 
Compensation  was  denied  on  the  ground  that  they  were  where  they 
were  simply  in  the  gratification  of  curiosity  and  not  by  reason  of  their 
employment.  On  the  other  hand,  the  Supreme  Court  of  Errors  of 
Connecticut  reversed  the  court  below  and  affirmed  an  award  in  favor 
of  a  claimant  where  the  injury  occurred  after  work,  the  injured  man 
not  having  gone  as  promptly  from  the  danger  zone  as  he  might  (Mer- 
lin© V.  Connecticut  Quarries  Co.,  p.  167).  The  court  held  that  his 
delay  in  leaving  was  tacitly  consented  to  so  that  the  accident  practi- 
cally arose  out  of  employment  and  was  within  its  scope.  Similarly 
liberal  was  the  ruling  of  the  Supreme  Court  of  California  in  a  case 
where  a  man  whose  injured  hand  had  been  wrapped  in  a  bandage 
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saturated  with  turpentine  was  burned  by  striking  a  match  to  light  a 
cignrctte  (Whiting-M^pad  Commercial  Co.  v.  Industrial  Accident 
Commission,  p.  164).  Declining  to  answer  the  question  as  to  the 
necessity  of  the  use  of  tobacco,  the  court  remarked  that  it  was  a  com- 
mon habit,  and  that  the  facts  must  be  dealt  with  as  they  are.  A  simi- 
lar view  was  taken  by  the  Supreme  Court  of  Pennsylvania  (Dzikow- 
ska  V.  Superior  Steel  Co.,  p.  176).  In  this  case  the  workman's  cloth- 
ing was  saturated  with  oil  from  the  material  handled,  and,  lighting  a 
match  in  order  to  smoke  during  an  interval  of  relaxation,  he  was 
burned  fatally.  The  court  held  that  his  conduct  had  not  been  unrea- 
sonable and  was  in  the  coui*se  of  his  employment.  The  law  of  this 
State  does  not  require  that  the  injury  should  arise  out  of  the  employ- 
ment. 

A  case  of  heat  prostration  was  declared  by  the  Supreme  Court  of 
New  York,  Appellate  Division,  to  be  an  accidental  injury,  but  was 
denied  compensation  on  the  ground  that  it  did  not  arise  out  of 
the  employment,  there  being  no  special  or  increased  hazard  in- 
volved therein  not  common  to  the  public  in  general  (Campbell  v. 
Clausen-Flanagan  Brewery,  p.  165).  Where,  however,  it  appears 
that  the  nature  of  the  employment  causes  a  special  exposure,  an 
injury  due  to  excessive  temperature  may  be  found  compensable. 
Thus  in  Ellingson  Lumber  Co.  v.  Industrial  Commission  (p.  195),  a 
lumberman  was  awarded  compensation  for  frozen  feet  where  it 
appeared  that  he  had  made  extra  exertions  in  the  line  of  his  em- 
ployment, and  his  feet  becoming  wet  with  perspiration  were  frozen 
while  he  was  returning  to  camp,  the  award  being  affirmed  by  the 
Supreme  Court  of  Wisconsin. 

Where  a  workman  was  chilled  from  exposure  to  cold  and  wearied 
by  his  labor,  according  to  a  decision  of  the  Supreme  Court  of  Con- 
jiecticut,  there  was  neither  willful  negligence  nor  a  departure  from 
the  line  of  duty  in  seating  himself  near  the  fire  box  of  a  boiler  while 
waiting  for  an  elevator  to  become  available  for  his  further  work. 
It  followed  that  the  injuries  by  burning  received  from  his  greasy 
apron  catching  fire  while  dozing  were  compensable  (Richards  t\ 
Indianapolis  Abattoir  Co.,  p.  193). 

Drinking  acid  by  mistake  for  water  with  fatal  results  was  said 
by  the  Supreme  Judicial  Court  of  Massachusetts  to  be  a  compensable 
injury  where  the  bottle  containing  the  acid  was  placed  in  a  position 
customarily  used  by  the  employee  for  storing  his  drinking  water,  a 
causal  connection  being  found  between  the  employment  and  the  acci- 
dent (In  re  Osterbrink,  p.  195). 

Where,  however,  there  is  a  departure  from  the  service  on  a  per- 
sonal errand,  as  for  the  purchase  of  tobacco,  resulting  in  a  fatal 
street  accident,  it  was  held  that  the  hazard  was  not  due  to  the  em- 
ployment and  the  injury  not  compensable  (In  re  Betts  et  al.,  p.  204). 
The  same  court  (Indiana  Appellate  Court)  refused  to  extend  this 
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doctrine  so  far  as  to  bar  the  claim  of  a  workman  injured  while  under- 
taking to  heat  water  to  wash  himself  after  completing  his  work,  the 
custom  being  acquiesced  in  by  the  employer,  although  there  was  some 
deviation  in  the  instant  case  (In  re  Ayers,  p.  201).  So,  also,  the 
Supreme  Court  of  Errors  of  Connecticut  (Robinson  v.  State,  p.  201) 
allowed  compensation  where  a  foreman  on  highway  work  was  struck 
by  an  automobile  while  crossing  the  road  to  speak  to  a  friend,  there 
being  nothing  to  show  that  the  act  would  interfere  with  his  employ- 
ment. 

The  eating  of  lunch  on  the  premises  was  shown  to  be  a  custom  in 
the  case  of  Humphrey  v.  Industrial  Commission  (p.  202),  so  that  an 
employee  injured  during  the  lunch  hour  while  operating  an  elevator 
which  he  was  permitted  to  use  was  held  by  the  Supreme  Court  of 
Illinois  not  to  have  departed  from  the  course  of  employment,  and 
comj>ensation  was  awarded.  Where,  however,  a  workman  undertook 
to  leave  his  work  place  for  lunch  by  an  unusual  route  when  a  safe 
method  had  been  provided  by  his  employers,  a  resultant  injury  was 
said  by  the  District  Court  of  Appeal  of  California  not  to  arise  out  of 
the  employment,  nor  to  have  occurred  in  its  course  (Moore  &  Scott 
Iron  Works  et  al.  v.  Industrial  Accident  Commission  et  al.,  p.  203). 

Injuries  received  while  going  to  and  from  work  are  compensable 
or  not  according  to  the  conditions  surrounding  the  individual  case. 
Thus,  where  an  employee  on  his  way  to  work  was  invited  into  his 
employer's  automobile  to  aid  in  procuring  material,  and  was  injured 
while  on  the  trip,  it  was  ruled  by  the  Supreme  Court  of  Illinois  that 
he  was  within  the  course  of  his  employment  and  the  injury  arose  out 
of  it  (Scully  V,  Industrial  Commission,  p.  197).  So,  also,  where  a 
workman  used  his  motorcycle  to  procure  supplies  and  was  injured 
on  the  trip,  the  injury  came  within  the  terms  of  the  Nebraska  statute 
(Coster  V.  Thompson  Hotel  Co.,  p.  198) ;  and  a  salesman  who  may 
have  been  either  on  his  way  home  at  the  close  of  the  day's  work  or 
intending  to  visit  another  customer  and  was  fatally  injured  while 
crossing  the  street,  was  held  by  the  Appellate  Court  of  Indiana  to  be 
within  the  scope  of  his  employment,  since  his  duties  led  him  to  be  in 
just  such  places  as  the  one  in  which  the  accident  occurred  (Bachman 
V.  Waterman,  p.  199).  However,  the  principle  was  not  allowed  by  the 
Supreme  Court  of  Illinois  to  cover  an  employee  who  was  sent  on 
an  errand  and  did  not  complete  his  work  until  after  the  end  of  the 
working  day  in  his  employer's  establishment  and  was  killed  by  a 
street  accident  while  on  his  way  home  from  the  place  to  which  he 
had  been  sent  (N.  K.  Fairbanks  Co.  v.  Industrial  Commission,  p.  200). 
»^.  also,  where  an  employee  was  absent  from  home  and  was  killed 
while  returning  for  a  week-end  sojourn,  the  same  court  denied  com- 
pensation since  the  injury  was  not  one  arising  out  of  and  in  the 
coui>>e  of  employment   (International  Harvester  Co.  v.  Industrial 
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Board  et  aL^  p.  200) .  A  contrary  positioa  was  taken  by  the  Supreme 
Court  of  Minnesota  in  the  case  of  State  ex  reL  McCarthy  Bros.  Co.  v. 
District  Court  (p.  196),  in  which  an  award  for  compensation  was 
affirmed  where  a  traveling  salesman  was  drowned  while  attempting  to 
return  to  his  home  to  spend  Sunday  in  accordance  with  his  regular 
custom. 

An  injury  inflicted  in  anger  or  malice  was  compensated  in  a  case 
passed  upon  by  the  Supreme  Court  of  Illinois  (Pekin  Cooperage  Co. 
V.  Industrial  Commission,  p.  191),  where  a  quarrel  had  arisen  con- 
cerning the  work  in  hand  and  one  of  the  men  assaulted  the  other  with 
serious  results* 

A  contrary  doctrine  was  adopted  in  a  Connecticut  case  ( Jacquemin 
et  aL  V.  Seymour  Mfg.  Co.,  p.  192)  where  workmen  quarreled  over  the 
possession  of  a  tool,  the  court  saying  that  the  fact  that  quarrels 
sometimes  occur  does  not  make  the  injury  one  arising  out  of  the  em- 
ployment. Compensation  was  awarded  in  a  New  Jersey  case  and 
affirmed  by  the  supreme  court  of  the  State,  but  reversed  by  the  Court 
of  Errors  and  Appeals,  where  slg^larking  was  followed  by  a  serious 
assault  (Mountain  Ice  Co.  v.  McNeil  et  aL,  p.  193).  It  was  held  that 
the  fact  that  officials  had  observed  the  skylarking,  did  not  give  them 
notice  of  the  possibility  "  of  an  atrocious  assault."  A  different  situ- 
ation arises  when  the  assault  is  due  to  the  employment,  as  the  nuurder 
of  a  watchman  by  a  trespasser,  and  if  the  injury  is  found  to  be  due 
to  the  status  and  not  to  personal  enmity,  compensation  will  be 
awarded  (Supreme  Court  of  Illinois:  Mechanics'  Furniture  Co.  v. 
Industrial  Board,  p.  204). 

It  was  held  in  a  California  case  (Williamson  v.  Industrial  Accident 
Commission,  p.  194)  that  a  person  volunteering  to  perform  work  out- 
side the  scope  of  employment  is  not  covered  by  the  act,  the  particular 
case  being  that  of  a  chambermaid  attempting  to  do  a  difficult  task 
usually  performed  by  the  janitor,  the  work  being  undertaken  with- 
out the  employer's  consent  and  against  the  advice  of  a  superior  fel- 
low employee. 

TSJJTBSEB  BUB  TQ  THIBD  PABTIS8. 

An  injury  due  to  the  negligence  of  a  third  party  was  compensated 
for  by  the  employer,  the  latter  thereupon  suing  for  the  damages  to 
the  employee.  The  suit  was  for  a  larger  sum  than  the  amount 
awarded  as  compensation,  and  a  verdict  allowing  the  same  amount 
was  rendered.  The  Supreme  Court  of  Michigan  held  (Albert  xV. 
Albrecht  Co.  v.  Whitehead  &  Kales  Iron  Works,  p.  205)  that  recovery 
must  be  limited  to  the  compensation  awarded  and  that  only  the 
amount  paid  as  compensation  at  anj'^  time  could  be  recovered  by  the 
employer;  neither  could  there  be  any  excess  recovery  to  go  to  the 
employee. 


In  another  case  in  the  same  court  ( Vereeke  v.  City  of  Grand  Rap- 
ids, p.  207)  the  mother  of  a  deceased  employee  was  granted  an  award 
under  the  compensation  law  of  the  State,  while  the  father  undertook 
to  arrange  to  sue  the  third  party,  to  whose  negligence  the  death  of 
his  son  was  due.  A  suit  was  brought  and  damages  recovered,  where- 
upon the  employer  sought  to  have  the  amount  accredited  in  its  favor 
on  the  amount  of  compensation  to  be  paid  by  it,  making  its  claim 
under  the  act  that  forbids  an  employee  to  claim  compensation  and  sue 
for  damages  for  the  same  injury.  The  court  held,,  however,  that  this 
restriction  did  not  apply  in  the  case  of  dependents  where  the  injury 
was  fatal 

The  Kansas  statute  does  not  allow  both  compensation  and  dam- 
ages in  any  case,  but  a^.  en'pioyer  ean  not  by  tendering  compensation 
bar  an  aeti(m  against  the  negligent  third  party,  where  the  dependent 
has  not  elected  which  course  of  procedure  to  follow  (Swader  v. 
Elansas  Flour  Mills  Co.,  p.  206).  Likewise  the  Supreme  Court  oi 
Washington  refused  to  interfere  with  a  claimant's  right  to  elect 
between  a  suit  for  damages  and  a  claim  for  compensation  by  extend- 
ing the  term  ''  plant "  to  include  the  entire  trackage  of  a  street  car 
company.  In  the  instant  case  (Carlson  v^  Mock,  p»  208) ,  a  track  oiler 
of  the  company  was  injured  by  an  automolnle  driven  by  a  third 
party,  who  thought  to  prevent  the  action  by  citing  the  compensation 
statute,,  which  forbids  suits  where  the  injury  occurs  at  or  about  the 
employer's  plant* 

AWABDS. 

Concurrent  awards  were  allowed  by  the  Court  of  Appeals  of  New 
York  m  the  case  of  a  woman  whoBe  hair  was  caught  in  a  revolving 
sliaft,.  producing  disfiguring  injuries,  allowance  being  made  for 
both  the  disfiguremait  and  for  any  proved  disability  or  loss  of 
earning  power  that  might  be  subsequently  proved  (Erickson  v, 
Preuss  et  al.,  p.  167).  In  Colorado  (Employers'  Mutual  Insurance 
Co.  V.  Industrial  Commission,  p.  169)  successive  awards  were  held 
valid  in  the  ease  of  an  injury  the  results  of  which  were  not  determin- 
able 9k  tke  time  of  the' preliminary  award;  neither  could  an  injunc- 
ticHi  be  aeeured  to  snspoid  payments  during  an  appeal,  since  one  of 
tlie  prime  dbjeets  of  the  law  was  to  secure  prompt  reliel  The  right  of 
rsview^  was  held  by  the  Supreme  Court  of  California  (Georgia 
Casoolty  Col  et  aL  tr.  Industrial  Accident  Commissi^m,  p.  168)  to  be 
limited  to  cases  in  which  causative  facts  arose  warranting  a  change  in 
the  awards  originally  made.  The  increase  of  disability,  through  in- 
f  eetiooL,  of  a  compensated  in]iQ*y  was  held  (Enterprise  Fence  &  Foim- 
dry  Ca  v.  Majors,  p.  16&)  to  warrant  a  revision  of  the  award  in  ac- 
cordance with  the  incree&ed  disability.  Tile  injured  man's  insistence 
against  aB  open^ion  on^kss  absolutely  necessary  was  said  by  the 
Appelbte  CcMirt  ckI  Indiaum  not  to  be  willful  misconduct  barring  his 
claim  for  the  increased  benefits. 
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Noted  here  for  lack  of  a  better  classification  is  a  Kansas  case 
(Vogler  V,  Bowersock,  p.  222) ,  in  which  a  collective  insurance  system, 
to  which  the  workmen  contributed,  was  held  to  be  independent  of  any 
award  due  an  injured  workman  under  the  compensation  law,  and  a 
general  release  was  subject  to  proof  of  its  real  scope,  the  question  of 
fraud  not  being  necessarily  involved. 

DEPENDEHOE. 

In  a  Minnesota  case  (State  ex  rel.  London  &  Lancashire  Indemnity 
Co.  V.  District  Court  et  al.,  p.  177)  a  widow  was  allowed  compensation 
for  the  death  of  her  husband  in  spite  of  the  fact  that  she  had  lived 
apart  from  him  for  about  12  years,  the  evidence  showing  that  the 
separation  was  not  voluntary,  but  due  to  threats  of  violence.  Partial 
ability  to  support  herself  apart  from  her  husband  was  held  by  the 
Supreme  Court  of  Appeals  of  West  Virginia  not  to  bar  the  claim  of  a 
widow  resident  in  Italy  for  the  death  of  her  husband  in  this  country 
(Poccardi  v.  Ott,  p.  178). 

The  Illinois  statute  of  1913  did  not  require  actual  dependence  but 
made  certain  relatives  beneficiaries  if  the  deceased  workman  had  con- 
tributed to  their  support  within  four  years  of  his  injuries.  An 
award  was  therefore  affirmed  in  a  case  (Mechanics'  Furniture  Co.  v» 
Industrial  Board  et  al.,  p.  204)  in  which  an  adult  daughter  had  been 
cared  for  by  her  father  for  various  periods  during  illness  within  the 
preceding  three  years.    The  law  at  present  requires  actual  dependence. 

In  this  connection  may  be  noted  a  decision  under  its  original  act 
by  the  Supreme  Court  of  New  Jersey,  relative  to  the  rights  of 
widows  upon  remarriage,  in  which  it  was  held  (Hansen  v.  Brann 
&  Stewart  Co.,  p.  170)  that  an  award  once  made  was  a  vested  right, 
unaffected  by  subsequent  marriage.  This  provision  has  been  changed 
by  an  amendment  of  1913. 

DI8ABILITT. 

The  distinction  between  the  loss  of  an  eye  and  the  loss  of  sight 
was  considered  by  the  Court  of  Appeals  of  Kentucky  in  Nelson  v, 
Kentucky  River  Stone  &  Sand  Co.  (p.  179),  in  which  the  court  held 
that  loss  of  an  eye  should  be  compensated  on  the  general  basis, 
and  not  in  accordance  with  the  schedule  provision  for  the  loss  of 
sight.  A  rather  narrow  distinction  was  involved  in  the  New  York  case 
of  Frings  v.  Pierce  Arrow  Motor  Car  Co.  (p.  180).  An  injury  to  tho 
eye  necessitated  the  removal  of  a  lens,  but  by  the  use  of  a  correcting 
glass  the  sight  of  this  eye  was  rendered  normal.  It  would  not,  how- 
ever, focus  with  the  other  eye,  so  that  but  one  eye  could  be  used  at 
any  given  time.  A  claim  for  compensation  as  for  the  loss  of  the  use 
of  the  eye  was  denied,  however,  by  the  Supreme  Court,  Appellate  Di- 
vision, the  court  holding  that  if  an  injury  should  destroy  the  vision 
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of  either  eye,  a  useful  eye  would  still  remain.  This  case  was  distin- 
guished from  tlie  case  of  Smith  t\  F.  &  B.  Construction  Co.  (p.  181) 
decided  by  the  same  court,  where  the  aid  of  glasses  restored  but  one- 
third  of  the  normal  vision  of  the  injured  eye  and  it  could  not  then 
be  used  in  conjunction  with  the  good  eye.  In  this  case  there  was  an 
award  for  the  loss  of  the  use  of  the  injured  eye  "equivalent  to  the 
loss  of  the  eye." 

The  Supreme  Court  of  Errors  of  Connecticut  had  before  it  a  case 
(Franko  v.  William  Shollhorn  Co.,  p.  224)  in  which  an  injury  to  the 
hand  caused  temporary  total  disability,  while  a  necessary  amputation 
of  a  finger  caused  permanent  partial  disability.  The  total  disability 
involving  loss  of  use  was  held  to  be  compensable  by  a  separate  award 
from  that  due  on  account  of  the  later  loss  of  the  member.  Where, 
however,  there  was  an  injury  with  immediate  amputation,  the  period 
of  total  incapacity  was  held  to  merge  in  the  schedule  period  fixed  by 
law  for  the  permanent  partial  disability  (Kramer  v,  Sargent  &  Co., 
p.  225).  A  third  case  (Olmstead  v.  Lamphier,  p.  226)  before  the  same 
court  involved  multiple  injuries,  consisting  of  a  partial  disability  of 
the  shoulder,  and  an  injury  involving  amputation  of  the  leg.  An 
award  was  made  for  the  partial  disability  due  to  the  shoulder  injury 
and  for  the  loss  of  the  leg  in  two  separate  amounts;  an  award  was 
made  also  to  supply  the  cost  of  an  artificial  leg.  The  employer  claimed 
that  he  was  responsible  only  for  the  major  award,  that  is,  for  the  per- 
manent partial  disability  due  to  the  loss  of  the  leg  and  not  for  the 
shoulder  injury  or  for  the  artificial  leg.  The  court  held  that  the  two 
injuries  were  each  compensable,  the  payments  to  be  consecutive  and 
not  simultaneous,  and  that  the  requirement  for  surgical  aid  and 
service  was  broad  enough  to  include  the  supplying  of  artificial  limbs. 

A  case  of  total  disability  due  to  the  loss  of  the  second  eye  was  con- 
sidered by  the  Supreme  Court  of  Rhode  Island  (In  re  J.  &  P.  Coats 
(Inc.)  et  al.,  p.  228),  where  the  employee  had  lost  an  eye  some  years 
before  in  military  service.  The  court  ruled  that  it  was  a  total  disa- 
bility due  to  the  loss  of  his  single  eye,  and  compensable  as  such;  but 
that  special  additional  compensation  was  payable  under  the  schedule 
only  for  the  loss  of  one  eye  and  not  for  the  loss  of  both. 

XSDIOAL  S£&yiOE8. 

The  provision  of  law  fixing  the  period  during  which  medical  treat- 
ment may  be  rendered  was  construed  by  the  Supreme  Judicial  Court 
of  Maine  (In  re  McKenna,  p.  213)  in  a  case  where  the  disability  began 
a  "week  after  the  receipt  of  the  causative  injury ;  the  law  allows  medical 
services  for  two  weeks  from  the  injury,  and  the  board  awarded  two 
weeks'  benefits,  starting  from  the  inception  of  the  disability.  This  was 
reversed  by  the  court,  which  held  that  the  injury  should  date  from  the 
accident  and  not  from  a  subsequent  period  when  the  disability  might 
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de velap.  A.  contrary  rule  has  been  adopted  ik  Tndianay  but  where  a&y 
medical  attention  is  given  immediately  following  the  accident,  a  subse- 
quently developing  disability  after  the  time  limit  has  expired  will  not 
warrant  a  renewal  of  the  medical  treatment ;.  in  other  words,  the  period 
for  medical  treatment  caa  not  be  divided  and  apportioned  to  different 
dates  (John  A.  Shumaker  Ca  ^^  Kendrew,  p.  214). 

The  supply  of  an  artificial  limb  was  held  to  come  within  the  scope 
of  the  surgical  aid  prescribed  by  the  law  of  Connecticut  (Oln^tead  v» 
Lamphier,  p.  226). 

iNaqnANflK. 

The  provision  of  the  law  of  Utah  requiring  employers  within  the 
act  to  take  out  insurance  or  otherwise  give  security  for  the  payments 
that  may  become  due  was  contested  in  a  case  (Industrial  Commission 
V.  Daly  Mining  Co.,  p.^  209).  Tlie  court  upheld  the  commission's  de- 
mand that  the  company  should  make  the  provision  required,  and  also 
approved  the  metliod  of  collecting  the  tax  proposed  by  it,  i.  e^  by 
mandate  and  not  by  a  suit  at  law.  The  third  contention  that  no 
insurance  was  necessary  since  the  employees  were  sufficiently  pro- 
tected, was  disposed  of  by  saying  that  the  commission  had  decided 
otherwise,  and  its  authority  must  prevail.  The  same  court  sustained 
the  authority  of  the  commission  to  reject  policies  not  requiring  a  pay- 
ment of  the  premium  rates  fixed  by  it  as  adequate  (Scranton  Leasing 
Ca  V.  Industrial  Commission,  p.  211).  An  evasion  of  the  law  by  the 
incorporation  of  a  participating  clause  was  also  condemned. 

In  a  California  case  (Employers'  Liability  Assurance  Corporation 
(Ltd.)  V.  Industrial  Accident  Commission,  p.  213)  the  question  of  the 
validity  of  a  policy  was  held  to  be  subject  to  the  jurisdiction  of  the 
commission,  so  that  the  insuring  company  could  not  avoid  its  duties 
by  a  mere  denial  of  such  validity. 

somes  AVD  guuil 

Where  a  supposedly  slight  injury  was  received  and  there  was 
actual  knowledge  of  the  fact  on  the  part  of  both  the  employer's 
representative  and  the  company  physician,  the  Appellate  Court  of 
Indiana  holds  that  such  notice  is  valid  as  regards  all  subsequent 
developments  (Vandalia  Coal  Co.  v,  Holtz,  p.  218).  In  this  case 
an  apparently  slight  injury  to  the  eye  was  pronounced  by  the  com- 
pany physician  as  but  temporary^  but  after  the  time  for  notice  hud 
elapsed  it  was  discovered  that  the  vision  was  lost*  However,  the 
<x*igtnal  knowledge  of  the  accident  was  held  to  be  adequate  aotiee. 
Quite  similar  circumstances  were  invdived  in  a  Michigan  case 
(Cooke  V.  HoUand  Furnace  Ca.,  p^  219).  In  this  case  a  maa  was 
struck  on  the  head  and  was  given  first-aid  treatment  hy  hia  fore- 
man.   About  two  months  later  unfavorable  symptoms  developed 
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and  nearly  a  year  afterward  an  operation  became  necessary.  An 
award  for  the  medical  treatment  was  reversed  by  the  court  as  not 
having  been  preceded  by  proper  notice,  the  period  having  expired. 
As  decided  in  the  McKenna  case  above  (under  "  Medical  services  ") , 
the  accident  producing  the  injury  was  taken  as  a  starting  point,  and 
not  some  later  date  when  the  injurious  results  became  manifest. 
Notice  to  the  foreman  was  held  by  the  Supreme  Judicial  Court  of 
Maine  to  be  sufficient  notice  as  to  an  agent  of  the  employer  where  a 
claim  for  an  infected  wound  was  presented  without  the  submission  of 
a  written  notice  of  the  injury  (In  re  Simmons,  p.  220). 

Under  this  head  may  be  noticed  a  decision  of  the  Appellate  Court 
of  Indiana  (In  re  Burk,  p.  222),  in  which  it  was  held  that  reports  of 
injuries  must  be  furnished  by  all  employers,  whether  or  not  they 
accept  the  compensation  provision  of  the  act. 

miffOR  nxxoAiXT  employed. 

The  employment  of  a  minor  in  an  occupation  forbidden  by  law 
was  held  by  the  Court  of  Civil  Appeals  of  Texas,  in  Waterman 
Lumber  Co.  v.  Beatty  (p.  215),  to  take  him  outside  the  scope  of  the 
compensation  law  of  the  State,  which  relates  only  to  valid  employ- 
ment contracts,  and  also  outside  the  insurance  policy  of  the  employer 
which  covered  only  employees  legally  employed.  A  suit  for  dam- 
ages was  therefore  said  to  have  been  brought  properly. 

The  question  of  the  effect  of  unlawful  employment  has  not  been 
passed  upon  by  the  State  court  of  last  resort  in  New  York,  but  an 
apx>ellate  court  has  awarded  compensation  in  case  of  illegal  em- 
ploj'ment.  Following  this  the  trial  court  in  Robilotto  v,  Bartholdi 
Kealty  Co.  (p.  216)  denied  the  right  of  an  administrator  to  sue  for 
damages  for  the  death  of  a  minor  illegally  employed  in  operating 
an  elevator,  relegating  the  parties  to  their  rights  under  the  compen- 
sation law  of  the  State;  this  action  was  said  to  be  taken  by  the  judge 
agsiinst  his  own  opinion  that  the  better  rule  would  bar  the  compen- 
sation rights  and  leave  the  settlement  of  the  question  to  a  suit  for 
damages. 

The  Supreme  Court  of  Ohio  enforced  the  rule  of  liability  of  the 
employer  in  the  case  of  Acklin  Stamping  Co.  v.  Kutz  (p.  217),  hold- 
ing that  the  compensation  law  did  not  apply  where  employment  was 
illegal. 

WILLTUL  XXSOOHDUCT. 

The  laws  of  most  of  the  States  do  not  apply  to  injuries  due 
to  the  willful  misconduct  of  the  injured  party.  The  Court  of  Ap- 
peals of  Maryland  (Baltimore  Car  Foimdry  Co.  v.  Buzicka,  p.  229) 
ruled  that  while  in  the  instant  case  the  injury  was  due  to  the  injured 
man^s  n^ligence,  wiUf  ul  misconduct  could  not  be  charged  even  though 
warning  of  danger  had  been  given  and  another  mode  of  procedure 
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was  available.  In  Indiana  also  (Haskell  &  Barker  Car  Co.  v,  Kay, 
p.  230)  the  failure  of  a  workman  to  use  an  available  safety  device, 
more  efficient  than  the  one  employed  by  him,  was  held  not  to  be 
classifiable  as  willful  misconduct. 

Quite  similar  was  the  decision  of  the  Supreme  Court  of  Oklahoma 
in  the  case  of  Wick  et  al.  i\  Gunn  et  al.  (p.  232),  where  the  safety  de- 
vice was  complicated  and  difficult  to  apply.  On  the  other  hand  an 
appellate  court  of  California  held  (Bay  Shore  Laundry  Co.  v.  Indus- 
trial Accident  Commission  et  al.,  p.  231)  that  the  removal  of  an 
appropriate  safety  device  by  an  experienced  workman,  resulting  in  his 
injury,  was  a  willful  act,  barring  the  right  of  recovery  under  the  com- 
pensation law. 

PENSIONS. 

The  city  of  West  Chicago  Park  had  established  a  pension  fund  for 
its  police,  but  denied  the  right  to  a  claimant  to  receive  his  pension 
because  he  had  been  discharged  from  service  for  violation  of  the 
civil-service  rules.  It  was  held  by  the  Supreme  Court  of  Illinois 
(Stiles  V.  Board  of  Trustees,  p.  132)  that  the  reasons  for  his  discharge 
wore  not  the  reasons  fixed  by  the  pension  law  as  grounds  for  with- 
holding payment,  and  since  the  legislature  had  prescribed  the  basis, 
the  clainmnt  could  not  be  deprived  of  his  rights  for  other  reasons. 

An  initiated  act  of  Arizona  undertook  to  establish  a  system  of 
old-age  and  mothers'  pensions,  but  the  supreme  court  of  the  State 
held  it  unconstitutional  because  of  certain  conflicts  of  principle  as 
well  as  for  technical  reasons  (State  Board  of  Control  v.  Buckstegge, 
p.  131).  Under  this  head  may  be  noted  the  action  of  a  railroad  em- 
ployee to  recover  from  his  eniploj^er  the  money  retained  by  it  under 
a  contract  for  membership  in  a  relief  association.  It  was  claimed 
that  the  law  of  Indiana  invalidated  such  contracts,  but  the  supremo 
court  of  the  State  construed  the  law  differently  and  refused  to  order 
the  amount  returned  (Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Miller, 

p.  133). 

EMPLOYMENT  OFFICES. 

A  law  of  Mississippi  levies  an  annual  license  fee  of  $500  for 
each  county  in  which  an  agent  does  business  in  the  way  of  secur- 
ing workmen  to  go  beyond  the  limits  of  the  State.  The  consti- 
tutionality of  the  act  was  challenged  in  the  case  of  Garbutt  v.  State 
(p.  101),  but  was  upheld  by  the  supreme  court  as  a  proper  tax  on  an 
occupation  and  not  a  burden  on  interstate  commerce.  The  applica- 
tion of  a  similar  law  of  Georgia  was  passed  upon  in  Chambers  v. 
State  (p.  101),  in  which  it  was  held  that  an  individual  merely  making 
a  statement  that  the  inquirer  could  get  a  job,  but  without  promising 
him  any  employment  or  offering  to  pay  his  way,  was  not  acting  as 
an  emigrant  agent  in  violation  of  the  law.    In  Alabama*  also,  it  was 
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held  .(Braxton  v.  City  of  Selma,  p.  102)  that  a  section  hand  who 
picked  up  some  workmen  at  the  request  of  his  employer  to  take  with 
.  him  for  work  outside  of  the  State  was  not  engaged  in  the  business 
of  emigrant  agent,  and  had  not  violated  the  law  by  his  contact, 

LABOR  ORGANIZATIONS. 
XRTEEPERENCE  WITH  EMPLOYMENT. 

An  injunction  was  granted  by  the  Supreme  Court  of  Xew  York, 
trial  term,  against  persons  seeking  to  unionize  employees  of  a  shoe 
manufacturer  for  the  purpose'  of  promoting  a  strike  for  a  closed 
shop  (Rosenwasser  Bros.  (Inc.)  v.  Pepper,  p.  105).  Prior  differ- 
ences had  been  adjusted,  and  a  contract  between  employers  and  work- 
men procured  by  a  representative  of  the  War  Department,  for  which 
the  manufacturer  was  working,  and  the  injunction  was  based  in  large 
part  on  the  obligations  incumbent  on  the  parties  to  maintain  pro- 
duction during  the  emergency  of  the  war  against  Germany.  There 
was  also  the  ground  of  preventing  the  promoters  of  the  union 
from  inducing  a  breach  of  the  contract,  which  was  said  to  be  a 
basis  for  an  injunction.  Threatened  breach  of  contract  by  striking 
was  also  enjoined  by  the  Supreme  Court  of  Georgia  (Burgess  v, 
Georgia  F.  &  A.  R.  Co.,  p.  106),  but  a  general  injunction  was  limited 
to  the  period  for  which  the  contract  was  entered  into.  Another 
case  arising  out  of  the  same  events,  and  having  the  same  title 
(p.  107),  led  to  an  injunction  against  workmen  who  had  resigned, 
forbidding  them  to  go  upon  or  near  to  the  premises  of  their  former 
employer  to  persuade  others  not  to  take  jobs  with  the  company. 
However,  this  did  not  interfere  with  such  persuasion  as  the  presenta-. 
tion  of  fair  argument  elsewhere. 

A  somewhat  different  aspect  of  the  general  question  was  involved 
in  a  Massachusetts  case  (Haverhill  Strand  Theater  (Inc.)  v.  Gillen 
et  al.,  p.  108).  In  this  case  the  union  had  adopted  a  rule  that  no  union 
musician  would  be  allowed  to  play  in  any  theater  which  employed  less 
than  five  musicians,  and  this  was  held  to  be  an  interference  with  the 
individual's  right  to  carry  on  his  business  in  accordance  with  his  own 
judgment  and  preventing  the  free  flow  of  labor  to  which  an  cm- 
ploj^er  is  entitled. 

BOYCOTTS. 

'Wliere  the  interference  with  employment  takes  the  form  of  a 
boycott,  the  courts  have  rendered  quite  diverse  decisions  as  to  the 
propriety  of  issuing  a  restraining  order.  This  situation  is  in  evi- 
dence in  two  cases  here  considered.  In  one  (Thomson  Mach.  Co.  v. 
Brown,  p.  115),  the  Court  of  Chancery  of  New  Jersey  issued  an 
injunction  where  there  was  very  definite  interference  with  the  flow 
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of  labor  to  the  employment  and  threats  open  and  implied  mado 
against  users  of  the  machinery  and  employees  working  thereon  in 
other  establishments.  In  the  other  case  (Duplex  Printing  Press  Co. 
V.  Deering  et  al.,  p.  109),  the  United  States  Circuit  Court  of  Appeals 
regarded  the  Clayton  Act  as  legalizing  acts  done  by  way  of  enforcing 
a  secondaiy  boycott  against  a  manufacturer  of  printing  presses,  pres- 
sure being  brought  to  bear  on  buyers  and  workmen,  including  team- 
sters, expressmen,  installation  men,  etc.  Earlier  decisions,  including 
one  of  the  Supreme  Court  of  the  United  States,  which  had  declared 
unlawful  interference  with  interstate  commerce,  were  held  to  be  set 
aside  by  the  new  legislation  so  that  no  injimction  would  issue  to  pre- 
vent the  action  complained  of.  There  was  a  strong  dissenting  opin- 
ion, in  which  the  ground  was  taken  that  the  acts  ccnnplained  of  were 
illegal  in  themselves,  and  that  nothing  illegal  was  Icgitunatod  hy 
the  Clayton  Act. 

STRIKES. 

Not  the  promotion  of  a  strike,  as  in  the  Rosenwasser  case,  but  the 
actual  engaging  in  one  was  held  by  a  United  States  District  Conrt  to 
bo  enjoinable  where  it  involved  the  bringing  about  of  conditions  un- 
favorable to  the  prosecution  of  the  war  (Kroger  Grocery  &  Baking 
Co.  V.  Retail  Clerks  I.  P.  A.,  p.  116).  The  success  of  the  strike  would 
have  caused  the  loss  of  large  amounts  of  perishable  food,  and  this 
was  an  important  factor,  in  view  of  the  Food  Conservation  Act  of 
Congress,  in  leading  to  a  decision  in  favor  of  granting  an  injunction. 
However,  violence" and  also  insulting  and  intimidating  language  were 
indulged  in.  The  same  district  court  claimed  jurisdiction  in  a 
labor  dispute  because  of  the  fact  that  the  company  seeking  an  in- 
junction to  prevent  strikes  was  engaged  in  the  production  of  war 
material  (Wagner  Electric  Mfg.  Co.  v.  District  Lodge,  p.  119). 

The  legality  or  illegality  of  the  purpose  of  a  strike  will  decide 
whether  or  not  it  may  be  enjoined,  and  where  both  aspects  appear, 
individual  strikers  can  not  clear  themselves  by  repudiating  the 
illegal  purpose  involved  and  claiming  that  for  their  part  they  are 
striking  only  for  legitimate  ends  (Baush  Machine  Tool  Co*  v.  Hill 
et  al.,  p.  127). 

PICKETING. 

In  a  strike  to  secure  changes  in  wages  and  hours  in  a  restaurant 
picketing  was  resorted  to,  but  an  injunction  against  its  continuance 
was  refused  by  the  Supreme  Court  of  Arizona  on  the  ground  that 
there  was  no  coercion  or  intimidation,  but  a  mere  publication  of  the 
facts  in  dispute  (Truax  et  al.  v.  Bisbee  Local  No.  280,  p.  121).  Simi- 
lar circumstances  were  considered  by  the  Supreme  Court  of  Washing- 
ton in  the  case  of  Baasch  v.  Cooks'  Union,  Local  No.  33  et  al.  (p.  122). 
Active  annoyance  of  patrons  and  threats  of  secondaiy  boycotts  had 
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marked  the  course  of  the  proceedings  and  damages  in  the  amount  of 
$1,500  were  claimed  to  have  been  inflicted.  When  the  matter  came  to 
trial  the  strikers  offered  no  defense  but  asked  that  the  action  be  dis- 
missed since  they  had  ceased  pi<^eting  and  would  not  resume  it.  The 
lower  court  dismissed  the  action  accordingly,  but  the  supreme  court 
ordered  it  reinstated  with  a  requirement  that  the  defendant  plead  and 
that  the  question  of  damages  receive  proper  consideration. 

Picketing  was  limited  but  not  forbidden  in  an  injunction  approved 
by  the  Supreme  Court  of  Arkansas  (Local  Union  No.  313  v,  Sta- 
thakis,  p.  124).  Like  the  foregoing,  this  was  a  strike  against  a  cafe, 
seeking  to  unionize  its  employees.  The  right  to  give  notice  to  the 
public  was  upheld,  but  not  in  such  a  way  as  to  offer  physical  inter- 
ference or  prevent  access  to  the  employer's  place  of  business.  Picket- 
ing "  at  or  near  the  appellee's  premises  "  was  therefore  held  to  be 
properly  enjoinable.  A  cessation  of  picketing  activities  was  ordered 
by  the  Court  of  Civil  Appeals  of  Texas  in  the  fourth  case  of  a  like 
nature  with  the  foregoing,  the  picketing  being  done  entirely  by  out- 
side parties,  the  employees  of  the  cafe  being  satisfied  with  their  em- 
ployment and  continuing  to  work.  The  legitimacy  of  the  end  in 
view  was  held  not  to  validate  the  course  of  conduct  engaged  in, 
which  was  held  to  be  a  malicious  invasion  of  the  complainant's  rights 
(Webb  V.  Cooks',  Waiters',  &  Waitresses'  Union,  p.  125). 

A  less  common  feature  was  involved  in  the  case  passed  upon  by 
the  Supreme  Court  of  Minnesota  (Roraback  v.  Motion  Picture  Ma- 
chine Operators  Union,  p.  123),  in  which  the  owner  of  a  motion-pic- 
ture theater  was  a  qualified  picture  machine  operator,  but  was  not 
eligible  to  union  membership  because  of  the  fact  that  he  was  the  owner 
of  the  business.  Then  because  he  was  not  a  union  member,  union  mem- 
bers were  not  permitted  to  work  with  him,  so  that  he  was  forbidden 
to  work  in  his  own  business.  A  preliminary  injunction  against 
picketing  the  place  as  unfair  was  refused  by  the  Supreme  Court, 
owing  to  some  doubt  in  the  evidence,  and  the  case  was  sent  back  for 
trial.  It  was  pointed  out  that  one  could  not  be  arbitrarily  deprived 
of  the  right  to  work  in  his  own  business,  and  if  the  claims  made  by 
the  proprietor  were  supported  at  the  trial  he  would  then  be  entitled 
to  relief. 

CONTEUPT. 

An  effort  was  made  in  the  case  of  Tosh  et  al.  v.  West  Kentucky  Coal 
Co.  (p.  128)  to  bring  strikers  in  1917  within  the  purview  of  an  in- 
junction issued  10  years  earlier,  so  as  to  charge  them  with  contempt 
for  its  violation.  That  the  injunction  might  be  still  valid  under  cer- 
tain conditions  was  definitely  maintained  by  the  United  States  Cir- 
cuit Court  of  Appeals,  but  it  was  likewise  held  that  it  could  not  be 
made  to  apply  to  persons  not  properly  connected  with  either  the 
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events  or  the  parties  affected  by  the  original  injunction.    The  judg- 
ment for  contempt  was  therefore  reversed. 

SABOTAGE. 

This  term  of  rather  recent  adoption  in  this  country  may  properly 
be  held  to  cover  the  mode  of  procedure  proposed  in  a  labor  dispute 
resulting  from  an  attempt  to  unionize  a  plant  engaged  at  the 
time  in  war  production.  Plans  for  disabling  an  essential  tool  wera 
formulated,  but  suspicion  and  watchfulness  pi'evented  their  ac- 
complishment- An  indictment  was  drawn  charging  an  attempt  to 
commit  sabotage  in  violation  of  the  Federal  enactment  (United 
States  V,  De  Bolt  et  al.,  p.  138).  The  claim  was  advanced  that  the 
statute  only  penalized  sabotage  and  that  attempts  were  not  properly 
the  subject  of  an  indictment.  This  contention  was  rejected  by  the 
United  States  District  Court,  the  indictment  being  declared  suflScient, 
and  the  case  was  directed  to  be  proceeded  with. 

A  State  law  forbidding  the  advocacy  of  syndicalism  and  sabotage 
was  attacked  as  unconstitutional  in  State  v.  Moilen  et  al.  (p.  134). 
The  Supreme  Court  of  Minnesota  discussed  the  various  constitutional 
points  involved  at  some  length,  upholding  the  statute.  Then  passing 
to  the  nature  of  the  acts  charged,  it  was  held  that  they  constituted  a 
violation  of  the  law,  so  that  a  conviction  was  affirmed. 


OPINIONS  OF  THE  AHORNEY  GENERAL. 

EionT-HouR  Law — Marble  for  Lincoln  Memorial — 30  Op.^  p. — 
{May  12^  1916). — The  Secretary  of  War  is  charged  with  the  erection 
of  a  marble  structure  in  the  City  of  Washington,  designated  as  the 
Lincoln  Memorial.  A  subcontractor  undertook  to  furnish  Colorado 
marble  of  certain  quality  and  dimensions,  and  the  question  was  sub- 
mitted by  the  Secretary  to  the  Attorney  General  as  to  the  applica- 
tion of  the  act  of  June  19,  1912  (37  Stat.  137),  commonly  known 
as  the  Federal  eight-hour  law,  to  the  work  of  cutting  and  prepar- 
ing the  marble. 

It  was  stated  that  the  work  of  erecting  the  structure  generally 
was  within  the  act,  and  that  it  would  apply  to  this  particular  under- 
taking unless  the  contract  was  for  "  such  materials  or  articles  as  may 
usually  be  bought  in  open  market,  except  armor  and  armor  plate, 
whether  made  to  conform  to  particular  specifications  or  not."  The 
question  therefore  resolved  itself  into  one  as  to  "what  is  the  test 
as  to  whether  materials  or  articles  may  be  bought  in  open  market." 

Cases  are  cited  and  quotations  made,  the  conclusion  being  drawn 
thatr— 

the  exception  must  be  held  to  embrace  materials  or  articles  of  the 
kind  which  are  usually  manufactured  in  standard  forms  and  which 
producers  or  dealers  usually  offer  for  sale  in  the  course  of  their  busi- 
ness, as  distinguished  from  materials  and  articles  of  the  kind  which 
are  usually  made  to  order  or  manufactured  in  a  particular  manner, 
shape,  or  condition,  according  to  the  specifications  of  the  person  for 
whom  they  are  made. 

Tlie  application  of  this  construction  of  the  act  was  held  to  be  an 
administrative  function,  to  be  discharged  by  the  department  inter- 
ested, the  Attorney  General  saying  as  to  a  specific  ruling  of  his 
predecessor  (30  Op.,  p.  211) : 

I  think  that,  instead  of  himself  deciding  that  the  specific  article 
there  in  question  was  within  the  exception,  the  Attorney  General 
should  have  defined  the  meaning  of  the  exception  and  then  left  it  to 
the  Treasury  Department  to  apply  the  definition  to  that  particular 
case. 

The  opinion  concludes  as  follows: 

If  you  find  that  the  marble  cut  and  finished  for  use  in  building 
construction  is  a  material  or  article  which  is  usually  manufactured 
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in  standard  forms  for  the  general  market  and  which  producers  or 
dealers  usually  offer  for  sale  in  the  course  of  their  business,  the 
subcontract  should  be  excepted  from  the  operation  of  the  statute. 
If,  on  the  other  hand,  you  find  that  it  is  not  such  a  material  or 
article,  but  a  materisd  or  article  visually  made  to  order  or  manu- 
factured in  a  particular  maimer,  shape,  or  condition,  according  to 
the  specifications  of  the  person  for  whom  made,  then  the  subcontract 
is  subject  to  the  ojperation  of  the  act,  and  you  should  compel  compli- 
ance with  its  provisions  on  the  part  of  the  contractor. 


WofiKMsif's  CoMraxsATioaf — ScoFK  oi»  Act — Powers  of  United 
States  £mpix>y£e&'  Comfbnsation  Commission — 30  Op^p.  —  (March 
iBly  1918). — ^Tbe  Pre»dent  transmitted  to  the  Attorney  General  an 
inquiry  of  the  United  States  Employees'  Compensation  Commission 
as  to  its  authority  to  pass  upon  the  persons  and  classes  of  persons 
coming  within  the  provisions  of  the  act  administered  by  it  (act  of 
Sept.  7,  1916^  38  Stat  742).  By  its  terms  the  act  is  limited  to,  but 
include  all,  ^  civil  employees  of  the  United  States  and  of  tha  Panama 
Railroad  Company."  More  specific  ini^uiries  being  called  for,  the 
question  was  submitted  as  to  the  authority  of  the  cosuamission.  to 
decide  whether  employees  of  the  United  States  Shipping  Board 
Em-Agency  Fleet  Corpc^'ation  are  within  the  act 

The  Att<»ney  General  first  quoted  seetiotn  32  of  the  act,  which 
authorizes  the  commission  to  make  necessary  rules  and  regulations 
for  its  enforcement  and  to  "  decide  all  questions  arising  under  this 
act" 

Reviewing  briefly  the  history  of  the  act,  and  classing  it  with  auni- 
lar  t^islaticm  in  many  of  the  States  of  the  Union,  the  opinion  de- 
clares that  the  language  of  section  32  is  clearly  employed  in  no  nar- 
row or  technical  sense  and  is  to  be  taken  in  its  ordinary  and  collo- 
quial meaning. 

It  is  the  commission,  therefore,  which  must  determine  whether  the 
claimant  has  or  has  not  been  injured  while  in  the  performance  of  his 
dnsly  or  as  a  result  of  his  own  willful  misconduct  or  intoxicaiion ; 
whether  his  disability  is  total  or  partial  in  character ;  whethca^  vpoii 
review  the  amount  awarded  shall  be  increased  or  diminished;  how  it 
shall  be  apportioned  among  the  beneficiaries;  and  when  it  may  bo 
commuted  for  cash,  etc.  But  before  any  of  these  questions  can  conic 
on  for  disposal,  it  must  first  of  all  appear  that  tne  claimant  is  an 
employee  of  the  United  States,  and  tnis  basic  fact  the  commission 
must  decide  at  the  very  threshold. 

I  have  no  hesitation,  therefore,  in  coracludiB^  that  the  ccnnBuasion 
has  power  when  the  question  is  properl}^  presented  to  decide  whether 
employees  of  the  United  States  Shipping  Board  Emergency  Fleet 
Corporation,  or  other  personS)  are  entitled  to  the  benefits  of  the  pro- 
visions of  the  act 
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A  word  of  caution  is  added  as  to  the  propriety  of  making  any 
general  decision  or  mass  rule  in  advance  of  the  presentation  of  a 
specific  claim,  the  opinion  concluding : 

In  view  of  the  diversities  which  constantly  appear  among  cases 
which  upon  first  impression  seem  of  the  same  general  character  the 
unwisdom  of  dealing  with  them  in  the  mass  would  seem  to  be 
apparent. 

I  exjpmss  no  opiiiioD^  none  being  requested,  as  to  the  merits  of  the 
aiies^Bs  with  which  the  commissioii  is  G<mfronted  nor  as  to  tho 
Bnality  of  its  decision  and  the  manner  in  which  it  could  be  reviewed, 
if  at  allj  cither  by  the  Government  or  by  a  rejected  claimant. 


DECISIONS  OF  COURTS  AFFECTING  LABOR. 

Aliens  —  Contract  Laborers  —  Inducement  to  Immigrate — 
United  States  v.  Royal  Dutch  West  India  MaU^  United  States  District 
Courts  Southern  Division  of  New  York  {Apr.  22^  1918)^  250  Federal 
Reporter^  page  913, — The  defendant  had  employed  one  Sjoerd  Mook 
for  three  years  as  a  clerk  in  its  offices  in  Amsterdam ;  then,  requiring 
his  services  in  its  New  York  branch  offices,  it  sent  him  to  New  York, 
paying  his  passage  and  expenses,  with  the  intention  of  sending  him, 
in  time,  to  its  offices  in  Dutch  Guiana.  The  United  States  charged 
the  defendant  with  the  violation  of  a  Federal  statute  which  lays  a 
fine  of  $1,000  on  any  person  "who  shall  induce  the  importation  or 
migration  of  any  contract  laborer  into  the  United  States."  The 
Government  moved  for  judgment  on  the  pleading.  In  denying  this 
motion  District  Judge  Learned  Hand  said: 

As  I  have  said,  Mook  was  certainly  induced  and  assisted  to  mi- 
grate to  this  country.  He  was  also  expected  to  perform  labor  here 
of  a  skilled  kind.  The  question,  narrows,  therefore,  to  this  only: 
Was  he  induced  to  migrate  by  an  offer  or  promise  of  employment,  or 
in  consequence  of  an  agreement  to  perform  labor  here? 

In  principle  it  seems  to  me  clear  that  the  case  is  not  within  the 
statute.  In  no  fair  sense  can  it  be  said  Mook  was  induced  to  migrate 
by  an  offer  or  promise  of  employment.  He  was  already  employed 
under  a  contract  which  subjected  him  to  the  order  of  his  employer 
in  this  respect.  The  statute  includes  only  offers  of  employment  in 
this  country,  and  the  offer  itself  must  include  employment  here. 
More  is  to  be  said  for  the  plaintiff's  position  under  the  second  phrase 
in  the  statute :  "  In  consequence  of  agreements  *  *  *  to  perform 
labor  in  this  country." 

Yet  here,  too,  the  purpose  seems  to  me  clearly  limited.  The  agree- 
ment must  by  its  terms  include  the  performance  of  labor  in  this 
country.  Mook's  contract  was  made  in  Holland,  and  did  not  include 
such  performance,  though,  it  is  true,  it  subjected  him  to  the  possi- 
bility of  being  ordered  to  this  country,  or  to  Dutch  Guiana,  or  pos- 
sibly elsewhere,  if  the  defendant  desired.  I  think  that  the  statute 
requires  that  the  incentive  held  out  to  the  alien  must  be  employment 
here,  and  this  accords  with  its  general  purpose,  which  is  to  prevent 
migration  of  aliens  under  the  attraction  of  work  in  the  United 
States.    That  is  the  motive  which  must  cause  their  migration. 

Since  this  was  not  evident  from  the  pleadings,  the  motion  for 
judgment  at  this  stage  was  denied,  the  court  saying  that  if  the  de- 
fendant could  prove  the  statements  made  in  the  pleadings,  the  case 
is  not  within  the  statute. 
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Aliens — Contract  Laborers — Offer  or  Promises  of  Employ- 
ment— Ex  parte  Front ^  United  States  District  Court ^  District  of 
Massachusetts  {June  26^  1918),  263  Federal  Reporter^  P^ff^  97, — 
Nine  Portuguese  immigrants  came  to  America  and  were  held  for  de- 
portation at  Boston  because,  as  it  was  alleged,  they  had  been  induced 
or  solicited  to  migrate  to  this  countr)^  by  offers  or  promises  of  em- 
ployment and  were  "  contract  laborers."  They  had  been  approached 
by  steamship  company  agents.  No  three  had  been  approached  by 
the  same  agent  and  no  two  lived  in  the  same  locality.  They  were 
simply  told  that  there  were  great  opportunities  to  procure  work  in 
the  United  States  but  none  of  them  had  been  promised  any  particu- 
lar job  or  any  definite  w^ork.  They  were  all  bound  for  Palmerton, 
Pa.,  where  a  number  of  their  countrymen  lived.  No  employer  in 
Palmerton  had  engaged  any  of  them  or  knew  anything  about  them. 
The  Immigration  Board  and  the  Secretary  of  Labor  both  held  the 
evidence  suflScient  to  warrant  exclusion  under  Comp.  St.  1916,  sec. 
4244  (Bui.  244,  p.  375).  The  district  court  in  deciding  that  the  evi- 
dence offered  was  insufficient  to  warrant  exclusion  said: 

It  seems  clear  that  "  offers  or  promises  of  employment,"  in  order 
to  come  within  the  statute,  must  be  made  by,  or  with  the  authority  of, 
the  person  proposing  to  furnish  the  employment.  A  mere  assurance 
or  promise,  in  general  terms,  of  employment  after  reaching  this 
country,  made  to  an  alien  by  a  foreign  steamship  or  transportation 
agent,  is  not  ground  for  exclusion. 


Auens — Prohibition  of  Driving  Automobiles  for  Hire — Con- 
6TITUT10NAI.ITY  OF  ORDINANCE — MoHu  V.  Nunan^  Supreme  Court  of 
New  Jersey  {Mar,  21^  1918).  103  Atlantic  Reporter,  page  378, — A  mu- 
nicipal ordinance  of  the  township  of  Weehawken  regulated  jitneys 
and  all  motor  vehicles  operated  for  hire,  and  later  a  supplementary 
ordinance  was  passed,  which  forbids  the  operation  of  motor  vehicles 
for  hire  by  anyone  not  a  citizen  of  the  United  States.  Samuel  Morin 
was  convicted  before  Andrew  L.  Nunan,  recorder  of  the  township,  of 
violation  of  this  ordinance,  and  fined  $10.  The  legality  of  this 
prosecution  was  contested  on  the  ground  that  the  ordinance  was 
unconstitutional . 

Morin,  who  was  admittedly  an  alien,  had  secured  a  driver's  license, 
and  the  machine^  which  he  was  driving  for  another,  was  licensed. 
The  fundamental  question  was  said  to  be  whether  the  township  has 
the  right  to  discriminate  against  aliens  by  refusing  them  licenses  to 
carry  passengers  upon  its  streets  for  hire,  and  this  turns  upon  the 
point  whether  the  use  of  the  public  streets  for  private  purposes  of 
gain  is  a  vested  right  or  simply  a  privilege.  The  court  held  that  it  is 
the  latter,  and  affirmed  the  validity  of  the  ordinance  and  Morin's 
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conviction.  The  cases  upholding  laws  denying  to  aliens  in  New  Jer- 
sey the  right  to  hunt  and  fish,  and  cases  in  other  States  upholding 
analogous  discriminations,  ure  cited.  This  matter  was  thought  to 
fall  within  this  class  of  cases  rather  than  with  tJiose  which  have  been 
held  invalid  as  depriving  aliens  of  the  opportunity  to  labor  for  a  liv- 
ing at  the  ordinary  kinds  of  business.  In  concluding  the  opinion 
Judge  Black  for  the  court  said : 

We  think  that  the  operatic^  of  vehicles  fcHr  the  tran^rtaticm  of 
pass^igers  for  hire,  <m  the  public  stress  of  the  township,  is  a  privi- 
lege siwject  to  the  control  of  the  township.  It  is  not  one  of  those 
inalienable  rights  which  bel(Mig  to  human  beings,  a  right  to  labor  for 
a  living.  The  township  of  Weehawken  had  a  right  to  limit  the  li- 
cense to  citizens  of  the  United  States.  We  find  ni^ung  illegal  in  the 
ordinance. 


Contract  or  Employment — Agreement  not  to  Join  a  Union 
OR  TO  Strike — ^Liquidated  Damages — Ressig  v.  Waldorf-Astoria 
Hotel  Co.j  Supreme  Court  of  New  Tork^  Appellate  Division,  First 
Department  (Nov.  ^,  1918),  179  New  York  Supplement,  page  616. — 
Ressig  was  employed  by  the  hotel  company  as  a  sauce  cook.  He 
entered  into  a  contract  in  writing  of  hiring  from  month  to  month 
whereby  he  was  to  receive  $75  per  month.  He  agreed  to  observe 
the  rules  and  regulations  of  his  employer  and,  among  other  things, 
he  agreed  that  he  would  not  become  affiliated  with  the  International 
Hotel  Workers'  Union,  or  any  kindred  organization,  and  that  he 
would  not  strike,  but  would  give  eight  days'  notice  before  the  end 
of  the  month  when  he  wanted  to  leave.  He,  without  notice  and 
during  the  dinner  hour,  went  on  a  strike  at  the  order  of  the  union 
called  the  "Enterprise  Federation  of  the  Culinary  and  Alimentary 
Syndicates,"  of  which  he  was  a  member.  The  hotel  company  had 
to  hire  another  cook  at  $10  per  day  for  10  days  and  $5  per  day  for 
4  days  thereafter.  Part  of  the  contract  provided  that  if  it  was 
violated  by  the  employee  he  should  forfeit  as  liquidated  damages 
all  wages  then  due.  He  then  sued  for  wages  for  the  month  preced- 
ing his  breach  of  the  contract,  and  the  employer  interposed  a  counter- 
claim for  the  hire  of  the  substitute  cook.  The  lower  court  allowed 
Kessig  judgment  and  dismissed  the  hotel  company's  counterclaim. 
In  reversing  this  judgment,  Judge  Laughlin,  expressing  the  opinion 
of  the  court,  stated  that  by  joining  the  union,  leaving  without 
cause,  and  failing  to  give  notice,  the  defendant  had  been  guilty  of 
breaches  any  one  of  which  was  a  groimd  for  a  claim  in  damages. 
Continuing,  Judge  Laughlin  said : 

The  contract  is  to  receive  a  reasonable  construction,  and,  so  con- 
strued, 1  think  it  means  that  the  employee,  in  the  event  of  such 
breaches  of  the  contract  by  him,  should  forfeit  any  claim  for  services 
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rendered  dowp  to  the  time  of  tJie  breaches,  which  had  not  thereto- 
fore become  dUe  and  payable,  and  had  not  remained  unj^aid  through 
the  failure  of  the  employer  to  perform  the  contract  on  ii^  part  So 
construed,  the  contract  could  in  no  event  require  a  forfeiture  of  the 
plaintifTs  wc^es  for  more  than  a  month  and  10  days^  or  wages 
SLggrefOLfing  not  to  exceed  $100.  If,  therefore,  the  proyi^ion  be  re- 
garded as  only  for  liquidated  damages,  it  would  not,  I  think,  be  un- 
reasonable, and  would  bar  a  recovery  by  the  plaintiff. 

There  is,  however,  another  theory  on  which  I  think  the  complaint 
should  have  been  dismissed.  At  the  time  the  plaintiff  joined  in 
the  strike  and  left  defendant's  employ  no  wages  were  due  mm  under 
the  contract.  He  could  not  recover  wages  without  showing  per- 
formance of  the  contract  on  his  part    *     ♦     *. 

There  is  no  particular  hardship  to  the  plaintiff  in  the  construc- 
tion of  the  contract  I  have  indicated.  We  are  not  now  concerned 
with  an  excusable  violation  of  the  contract  by  the  employee,  such 
as  sickness,  accident,  or  otherwise,  but  with  a  wiUful  violation  cal- 
culated to  result  in  damage  to  his  employer.  The  courts  of  this 
State  have  never  allowed  a  recovery  by  an  emplovee  for  services 
rendered  imder  contract  where  he  has  abandoned  periormance  during 
the  entire  period,  performance  during  which  was  prerequisite  to  a  re- 
covery,  and  I  am  of  the  opinion  that,  if  the  provisions  of  the  con- 
tract could  not  be  sustained  on  the  theory  of  forfeiture  of  wages 
as  liquidated  damages,  they  should  in  any  event  be  construed  as  an 
agreement  on  the  part  of  tne  plaintiff  that  the  wages  for  the  period 
now  in  question  should  not  become  due  and  payable  in  the  event  of 
such  breaches  of  the  contract  on  his  part. 


CONTBACT    OF    EMPLOYMENT — ^AOREEMENT    TO    PbOTECT    EMPLOYEE 

Against  Viousnge  by  Strikebs — ^Legality — ^Release — Hansen  v. 
DodweU  Dock  dk  Warehouse  Co.^  Supreme  Court  of  Washington 
{Jan.  SI,  1918),  170  Pacvfic  Reporter,  page  346. — Nels  Hansen  was 
a  longshoreman  employed  by  the  company  named,  and  was  severely 
injured  in  a  riot  participated  in  by  striking  longshoremen  and  their 
sympathizers.  The  employee  brought  suit  against  the  company  for 
damages,  basing  the  action  upon  an  oral  contract  alleged  to  have 
been  made  when  he  entered  upon  the  employment,  under  which  the 
company  agreed  to  afford  him  "  ample  protection  from  violence,  in- 
jury, or  hurt  from  said  union  longshoremen  "  and  to  "  furnish  plain- 
tiff a  safe  place  in  which  to  work  free  from  assault  on  the  part  of 
any  person  whatsoever."  A  verdict  was  rendered  in  the  plaintiff's 
favor,  and  the  company  appealed.  The  first  ground  taken  up  was 
that  the  evidence  was  insufficient  to  establish  the  making  of  the 
contract.  The  court  showed  that  the  plaintiff  and  another  witness 
testified  positively  to  tiie  alleged  facts,  and  that,  while  there  was  a 
denial  by  the  person  who  did  the  hiring,  it  was  clearly  for  the  jury 
to  decide  where  the  truth  lay  in  the  conflicting  evidence. 
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The  company  further  claimed  the  contract  to  be  void  for  three 
reasons : 

(1)  Because  it  is  impossible  of  performance;  (2)  because  it  is 
against  public  policy;  and  (3)  because  it  is  a  contract  of  insurance 
and  was  not  entered  into  in  conformity  with  the  statutes  regulating 
insurance. 

It  was  held  that  the  contract  was  not  invalid  for  any  of  these 
reasons.  The  general  principles  of  the  law  having  to  do  with  im- 
possibility of  performance  were  discussed  by  Judge  Fullerton,  who 
then  said: 

The  contract  was  not  impossible  of  performance  within  itself,  nor 
is  such  a  contract  forbidden  by  any  legal  principle  or  by  any  statute 
law,  nor  was  there  any  change  of  condition  in  the  subject  matter 
of  the  contract  which  rendered  its  performance  impossible.  It  may 
have  been  impossible  of  performance  by  the  appellant,  in  whose 
behalf  the  promise  was  made,  but  manifestly  its  inability  to  perform 
it  as  an  individual  or  corporation  did  not  relieve  it  from  liability  for 
its  breach  so  long  as  the  contract  was  capable  of  being  legally  per- 
formed. 

The  argument  with  regard  to  public  policy  was  based  on  the  as- 
sumption that  protection  could  only  be  given  by  the  employment 
of  private  armed  guards,  which  is  contrary  to  the  policy  of  the  law. 
The  court  shows  that  there  is  no  such  implication  in  the  contract, 
and  that  other  means  might  have  been  employed : 

The  appellant  might  have  done  effectively  w'hat  it  attempted  to 
do  and  did  ineffectively;  it  might  have  erected  an  impassable  bar- 
rier across  the  way  of  approach  which  the  rioters  were  obliged  to 
take  in  order  to  reach  the  respondent's  place  of  work.  Again,  it 
might  have  called  upon  the  public  authorities  for  protection. 

The  fact  that  some  police  protection  was  given,  which  proved  in- 
adequate, it  is  said,  "  does  not  prove  an  exhaustion  of  the  possible 
means  of  protection."  It  is  further  held  that  the  contract  was  not 
one  of  insurance,  Judge  Fullerton  saying  as  to  this : 

Assuredly,  when  a  master  employs  a  servant,  he  may  enter  into  a 
binding  agreement  with  him  to  protect  him  against  the  hazards  of 
the  employment,  or  the  hazards  surrounding  the  employment,  with- 
out resorting  to  the  forms  of  contract  prescribed  by  the  insurance 
code. 

There  was  introduced  in  evidence  a  document  signed  by  Hansen 
after  the  occurrence  of  the  injury,  acknowledging  the  receipt  of 
"$11  in  full  of  the  amount  due  me  to  date."  It  also  contained  a 
statement  of  the  nuniber  of  hours  worked  as  regular  time  and  as 
overtime,  with  the  rates  of  wages,  the  total  being  $11.  That  this 
was  not  a  release  of  the  claim  for  damages  for  the  injury  was  held 
by  the  court,  the  opinion  including  the  following  statement ; 
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No  evidence  was  offered  showing  or  tending  to  show  .that  the  re- 
ceipt was  intended  as  a  full  settlement  of  the  demand  the  respondent 
might  have  against  the  appellant  for  his  injury,  or  that  it  was  any- 
thing other  than  it  purported  on  its  face  to  be,  namely,  a  receipt  for 
wages  theretofore  earned. 

The  failure  to  give  certain  instructions  requested  by  the  company 
was  held  not  to  be  reversible  error  and  the  damages  assessed  at  $500 
not  excessive.    The  judgment  in  favor  of  the  plaintiff  was  therefore 

affirmed. 

Contract  op  Employment — Enforcement — Grounds  for  In- 
junction.— Tribune  Assn,  v.  Simonds,  Court  of  Chancery  of  New 
Jersey  {May  2,  W18),104  Atlantic  Reporter^  page  386,— The  defend- 
ant, Frank  H.  Simonds,  is  a  writer  who  is  especially  versed  in  the 
subject  of  the  great  European  war  of  1914.  The  Tribune  Associa- 
tion is  a  syndicate  for  the  publication  of  news  in  the  New  York 
Tribune  and  other  newspapers  over  the  country  who  affiliate  with 
it  for  this  purpose.  In  January,  1915,  Simonds  entered  into  a  writ- 
ten contract  with  the  Tribune  Association  whereby  he  was  to  act,  for 
a  period  of  four  years,  as  an  editorial  writer  and  was  to  have  charge 
of  the  editorial  page  of  the  New  York  Tribune,  As  a  part  of  his 
undertaking,  Mr.  Simonds  covenanted  that  he  "will  not  write  for 
or  contribut-e  to  any  other  publication  or  periodical  during  the  term 
of  this  agreement,  except  that  he  shall  have  the  right  to  contribute  to 
monthly  magazines  or  to  weekly  magazines,  which  are  not  to  be  pub- 
lished in  connection  with  or  as  a  part  of  any  newspaper.*'  After 
entering  upon  his  work  Mr.  Simonds  made  an  additional  agreement 
whereby  he  was  to  write  war  articles  for  the  Sunday  edition  of  the 
New  York  Tribune,  which  were  to  be  syndicated.  He  was  to  and  did 
continue  his  other  work  under  the  original  contract,  this  work  also 
being  syndicated.  The  Tribune  spent  a  large  sum  of  money  in  send- 
ing Simonds  to  the  seat  of  the  war  and  another  large  sum  in  exploit- 
ing him  and  his  work.  On  January  15,  1918,  Simonds  severed  his 
connection  with  the  Tribune  by  a  formal  letter  of  resignation  and 
later  went  to  work  for  the  McClure  Syndicate,  whereupon  suit  was 
brought  to  restrain  the  breach  of  the  Tribune  contract.  In  granting 
the  injunction  as  to  Simonds,  Judge  Backes  spoke  in  part  as  follows: 

Mr.  Simonds  is  manifestly  violating  his  covenant,  imless  it  is  made 
to  appear  that  his  contract  of  employment  is  at  an  end,  hj  a  mutual 
rescission,  which,  of  course,  is  not  pretended^  or  that  he  is  absolved 
from  further  performance  because  of  such  violation  of  the  contract 
by  the  Tribune  Association  a^  evinced  an  intention  not  to  be  further 
bound  by  its  terms,  or  because  of  such  misconduct  of  the  association, 
inimical  to  the  relation  of  master  and  servant,  as  to  make  further 
performance  on  the  part  of  Mr.  Simonds  reasonably  impossible. 
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Mr.  Simonds  made  two  objections  to  the  injunction  besides  his 
attempted  justification  for  leaving  his  employer.  He  said  that  the 
Tribune  Association  syndicated  his  editorial  writings  and  that  the 
contract  to  write  for  the  Sunday  Tribune  superseded  the  original 
contract.    The  court's  opinion  was : 

While  this  [syndicating  the  editorials]  may  not  have  been  a  part 
of  the  arrangement,  it  does  appear  that  he  at  all  times  acquiesced, 
and  I  fail  to  see  how  it  can  now  be  seized  upon  as  having  violated 
his  rights. 

It  [the  second  contract]  was  a  new  contract,  but  as  such  it  was  dis- 
tinct and  independent  of  the  existing  one  and  in  no  respect  took  its 
place. 

The  court  then  took  up  the  causes  that  led  to  the  break,  the  cul- 
minating one  being  the  printing  of  certain  articles  in  a  different 
order  than  intended  by  Mr.  Simonds.    As  to  this,  Judge  Backes  said : 

He  [Simonds]  was  oversensitive,  and  he  possibly  fancied  that  he 
was  being  overridden  by  some  one  else,  but  a  sensible  man  would 
have  inquired  and  investigated  and  put  the  blame  where  it  belonged ; 
he  would  not  have  thought  himself  injured  to  the  point  of  resignmg. 
Had  he  inquired  he  would  have  readily  discovered  that  the  trans- 
position of  the  editorials  was  the  result  of  a  misimderstanding  and 
not  of  disobedience  of  his  orders. 

I  find  that  the  rupture  was  not  brought  about  by  the  employer, 
and  that  the  servant  was  not  justified  in  quitting  his  service. 

Continuing,  the  court  said : 

Now,  as  to  the  remedy :  Counsel  has  advanced  several  reasons  why 
this  court  should  not  interfere. 

The  first  is  that  the  complainant  has  not  offered  to  reinstate 
Simonds.  *  *  *  In  circumstances  like  the  present,  where  the 
servant  left  his  employment  without  cause,  it  is  his  duty  to  return 
without  invitation,  and  the  presumption  is  that  upon  application  of 
this  kind  the  complainant  intends  to  fulfill  its  part  of  the  ccmtract. 
However  this  may  be.  when  the  point  was  raised  in  the  course  of  the 
argument,  leave  was  given  to  amend  the  bill  by  inserting  a  formal 
invitation  to  Mr.  Simonds  to  return  to  his  employment,  and  there- 
upon, when  asked  of  counsel  whether  he  would  avail  himself  of  it, 
there  came  an  equivocal  answer.    So  that  point  is  out  of  the  case. 

A  second  reason  argued  for  withholding  relief  is  that  comj^lainant 
has  suffered  no  irreparable  injury.  ♦  *  ♦  For  such  an  injury  the 
legal  machinery  furnishes  no  adequate  means  of  measuring  the  dam- 
age, and  in  such  an  event  equity  steps  in  to  prevent  the  damage  from 
becoming  irreparable.  ♦  *  *  Here  the  services  engaged  were  of 
a  peculiar  character,  and  for  the  loss  of  which  the  damages  are 
unmeasurable  at  law,  hence  the  preventive  remedy. 

An  injunction  was,  therefore,  granted  restraining  Mr.  Simonds 
"  from  writing  for  or  contributing  to  any  other  publication  other 
than  the  New  York  Tribune." 
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Contract  of  EifPLOYMENX — Enforcement — Public  Policy — ^In- 
terference With  War  Work — Driver  v.  Snuthj  Court  of  Chancery 
of  New  Jersey  (Aug.  ^4, 1918)  j  lOi  Atlantic  Reporter,  page  717. — 
This  was  an  action  brought  in  equity  against  Smith,  Travers,  and 
Say  lor  and  against  the  Driver-Harris  Co.  The  action  against  the 
first  three  was  for  the  enforcement  of  negative  covenants  in  con- 
tracts of  employment,  which  would  prevent  the  three  men  from 
working  for  anyone  but  the  plaintiff,  Driver.  The  action  against 
the  Driver-Harris  Co,  was  to  prevent  that  company  from  interfering 
with  Driver's  business.  The  complainant  is  Wilbur  B.  Driver,  who 
had  once  been  the  vice  president  and  a  director  of  the  Driver-Harris 
Co.  He  had  a  disagreement  with  his  brother,  who  was  the  president 
of  the  company,  and  determined  to  establish  a  business  of  his  own.  He 
resigned  his  position  as  vice  president  and  proceeded,  for  the  purpose 
of  mjuring  and  hindering  the  company,  to  make  contracts  with  the 
three  defendants  who  were  specially  trained  and  skilled  men  essen- 
tial to  the  satisfactory  prosecution  of  the  Driver-Harris  Company's 
contracts,  which  were  to  supply  the  United  States  with  essential 
materials  to  aid  in  the  prosecution  of  the  war  against  Germany. 
These  men  after  realizing  the  character  of  the  new  contracts  refused 
to  comply  with  them  and  now,  in  a  cross  bill,  ask  that  they  be  de- 
clared invalid.  Wilbur  Driver  agreed  to  employ  these  men,  but  at 
the  time  of  bringing  suit  he  had  not  established  a  plant  and  the 
court  refused  to  believe  that  he  needed  the  men  for  the  work  of 
establishing  the  said  plant.  The  court  first  took  up  the  question  of 
enforcing  the  agreement  of  the  three  men  not  to  work  for  anyone 
else  during  the  term  of  the  contract  with  the  complainant.  Driver, 
saying  in  part : 

First.  Will  a  court  of  equity  enforce  the  negative  covenants  ?  That 
the  court  will,  under  certain  circumstances,  enforce  negative  cove- 
nants of  this  nature  is  settled.  In  most  of  the  cases  which  have  been 
cited  in  which  negative  covenants  have  been  enforced  it  will  be  found 
that  failure  to  enforce  them  would  cause  loss  or  damage  to  complain- 
ant other  than  that  occasioned  by  a  mere  deprivation  of  the  services 
of  the  employees ;  for  instance,  cases  in  which  employees  under  con- 
tract to  serve  for  a  certain  length  of  time  have  obtained  trade  secrets, 
to  permit  a  disclosure  of  which  to  rivals  would  cause  injury  to  the 
employer.  In  the  present  case  there  is  no  such  element  present.  The 
sole  purpose  of  the  suit  is  to  compel  the  employees  to  work  for  the 
complainant  by  preventing  them  from  working  for  anyone  else. 
The  suit,  therefore,  while  not  so  in  form,  is  actuSily  one  for  specific 
performance. 

In  considering  the  consequences  the  interests  of  the  Driver-Harris 
Co.  may  be  taken  into  account.  The  three  individual  defendants 
were,  at  the  time  their  contracts  were  made  with  Wilbur  B.  Driver, 
employees  of  the  Driver-Harris  Co.,  and  that  company  was  entitled, 
as  against  others,  to  their  continued  employment  and  good  will. 
That  the  employment  was  at  will  does  not  alter  the  situation.    The 


56  DECISIONS  OF  COURTS  AFFECTING  LABOR. 

effect  of  granting  the  relief  asked  for  by  complainant  will  be  to  de- 
prive the  Driver-Harris  Co.  of  the  services  of  its  employees.  The 
three  employees  are  essential  to  the  organization.  The  public  in- 
terests require  that  they  should  continue  employment  with  the 
Driver-Harris  Co. 

The  court  concluded,  therefore,  that  the  enforcement  of  the  cove- 
nants would  do  more  injustice  than  justice,  and  refused  it. 

Second.  Will  the  contracts  be  canceled  or  will  the  complainant  be 
permitted  to  seek  such  remedy  as  he  may  at  law  ? 

It  must  be  taken  as  settled  that  the  employer  has  a  property  right  in 
the  services  of  his  employees,  and  is  entitled  to  protection  against 
interference  with  no  sufficient  justification.  And  it  is  likewise  true 
that  an  employee  at  will  may  at  any  time  leave  his  employer,  and  that 
a  stranger  may,  by  an  offer  of  higner  wages,  induce  him  to  leave  his 
employment  and  become  employed  with  the  stranger.  A  stranger 
may  not,  however,  interfere  with  the  employment  lor  no  justifiable 
reason. 

While  it  may  be  too  much  to  say  that  there  was  any  public  policy 
which  prevented  labor  from  moving  from  plant  to  plant  of  its  own 
volition,  induced  by  offer  of  higher  pay  or  what  not,  yet  I  think  it  safe 
to  say  that  there  was  a  public  policy  which  was  offended  when  a  per- 
son, for  his  own  advantage,  deliberately  proceeded  to  demoralize  an 
organization,  the  continuation  of  whicn  was  essential  to  the  produc- 
tion of  necessary  war  material. 

What  I  hold,  and  all  that  I  hold,  is  that  contracts  obtained  as  part 
of  a  scheme,  w^hich,  if  successful,  would  have  the  effect  of  disrupting 
the  organization  of  a  plant  engaged  in  the  manufacture  of  war  mate- 
rial, essential  to  the  prosecution  of  the  war,  are  voidable  so  long  as 
they  remain  executory.  And  this  is  so,  whether  the  parties  intended 
to  advantage  themselves  and  had  in  mind  no  thought  of  injury  to  the 
Government  or  not. 

The  employees  in  repudiating  the  contracts  did  only  that  which  a 
sound  public  policy  required  them  to  do  at  the  time. 

Equity,  having  assumed  jurisdiction,  will  determine  the  entire  con- 
troversy in  order  to  prevent  a  multiplicity  of  suits.  I  think  the  in- 
dividual defendants  are  entitled  to  a  cancellation  of  their  contracts. 

The  court  refused  to  issue  a  restraining  order  against  the  Driver- 
Harris  Co.  from  interfering  in  the  business  of  Wilbur  B.  Driver,  hold- 
ing that  such  interference  as  had  thus  far  occurred  was  justified. 


Contract  of  Empi.oyment — Enticing  Away  Workmen  Employed 
Under  Contract — Damages — Oxner  v.  Seaboard  Air  Line  Railway 
Co,^  Supreme  Court  of  South  Carolina  {Aug,  15^  1918)  ^  96  South- 
eastern Reporter^  V^g^  559. — This  is  an  action  for  damages  for  the 
enticing  away,  by  defendant,  of  plaintiff's  servants.  The  plaintiff 
had  four  employees  who  were  under  contract  to  work  for  him  during 
the  year  1917.    The  agents  of  the  defendant  knew  of  this  contract. 
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On  April  22, 1917,  an  agent  of  the  defendant  approached  one  of  plain- 
tiff's sen^ants  and  after  speaking  with  him  induced  him  to  get  the 
other  three  servants.  The  agent  then  placed  the  laborers  on  a  mid- 
night train  so  they  would  not  be  observed  and  transported  them  on 
a  pass  to  North  Carolina.  The  opinion  of  the  court  is  in  part  as 
follows : 

The  evidence,  as  a  whole,  tends  to  prove  what  the  plaintiff  al- 
leged, that  this  method  of  obtaining  laborers  was  in  accord  with  de- 
fendant's general  policy,  a  policy  which  is  condemned  by  law  as  well 
as  sound  morals,  and  one  which  justifies  the  infliction  of  punitive 
damages. 

The  judgment  for  damages  in  the  court  below  was  therefore 
affirmed. 


Contract  op  Employment — Grounds  for  Breach — Insubordi- 
nation— Macintosh  v.  Ahiot^  SuprcTne  Judicial  Court  of  Massa- 
chusetts {Oct.  10^  1918)^  120  Northeastern  Reporter^  page  383. — 
Abbot  agreed  to  employ  the  plaintiff  for  one  year  at  stipulated 
wages  for  himself  and  his  wife.  The  work  was  to  be  done  on 
defendant's  farm  and  Macintosh,  with  his  wife  and  two  children,  was 
to  live  in  the  same  house  with  Abbot  and  his  sister.  One  July  night 
Abbot  and  his  sister,  with  a  party  of  guests,  came  into  the  house, 
slamming  doors  and  making  considerable  noise.  Plaintiff,  who  had 
been  aroused  from  his  sleep^  called  down  the  stairs  in  a  disrespectful 
and  angry  voice  for  Abbot  to  desist,  saying  if  Abbot  wanted  him  to 
get  out  to  come  up  and  tell  him  "straight."  Abbot  demanded  an 
apology.  Later  Macintosh  came  to  defendant  and  told  him  that  he 
could  not  apologize,  using  rather  disrespectful  language  in  doing  so, 
Defendant  thereupon  discharged  him.  From  a  finding  for  plaintiff 
the  defendant  excepted  and  the  court  in  affirming  the  decision  said : 

The  words  of  the  plaintiff,  while  lacking  in  ordinary  politeness 
on  both  occasions,  did  not  amount  to  insubordination,  lliey  were 
a  breach  of  courtesy,  but  did  not  indubitably  manifest  a  disposition 
not  to  perform  his  contract.  No  order  respecting  his  work  was  dis- 
regarded. He  was  acting  under  some  provocation  due  to  the  conduct 
of  the  defendant,  which,  although  unintentional,  might  have  been 
construed  as  designed  to  cause  annoyance. 

Hasty  utterance  of  the  nature  here  disclosed  touching  a  single 
matter  is  not  necessarily  a  breach  of  contract  or  a  sufficient  ground 
for  ending  it. 

Among  the  obligations  of  the  employee  as  an  implied  term  of  the 
contract  is  that  he  shall  not  be  insubordinate^  but  shall  show  just  re- 
gard for  the  rights  of  the  employer.  The  reciprocal  obligation  of  the 
master  is  that  he  shall  not  be  arrogant  or  excite  resentment  or  wan- 
tonly wound  the  feelings  of  his  employees. 
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CJONTRACT  OF   EMPLOYMENT — INDUCING   BrEACH — ^DAMAGES — S.    (7. 

Posner  Co,  (Inc.)  v.  Jackson  et  aLy  Court  of  Appeals  of  New  York 
(Apr.  23^  1918)  y  119  Northeastern  Reporter^  page  575.— The  com- 
plaint in  this  case  stated  that  Sarah  C.  Posner  was  an  expert  de- 
signer of  women's  clothing,  with  a  high  reputation  established 
among  those  engaged  in  trade  in  that  line.  She  had  organized  the 
plaintiff  company,  and  become  a  director  and  its  president.  Vari- 
ous  persons  had  been  induced  to  buy  stock  with  the  expectation 
that  the  company  would  deal  in  gowns  designed  by  her,  and  a  con- 
tract had  been  made  by  the  company  with  her  for  five  years,  in 
which  she  agreed  to  devote  her  time  to  its  work,  and  not  to  give 
her  services  to  any  other  concern  during  the  life  of  the  contract. 
E.  A.  Jackson  (Inc.)  was  a  rival  company,  Emanuel  A.  Jackson 
being  the  principal  stockholder  and  president.  He  induced  the  de- 
signer, by  an  offer  of  increased  compensation,  to  leave  the  Posner  Co. 
and  use  her  services  and  skill  in  the  business  of  the  Jackson  company, 
and  the  former  brought  suit  against  the  latter,  alleging  damages 
at  $25,000.  The  complaint  was  demurred  to  as  not  sufficiently  set- 
ting forth  a  cause  of  action,  and  both  parties  rested  their  case  upon 
their  contentions  on  this  point.  The  trial  court  gave  judgment  for 
the  plaintiff  company,  which  the  appellate  division  of  the  supreme 
court  reversed.  The  case  was  then  carried  to  the  court  of  appeals, 
which  affirmed  the  original  judgment  for  the  Posner  Co.,  holding 
that  it  had  in  the  complaint  stated  a  good  cause  of  action.  Quota- 
tions from  the  opinion  delivered  by  Judge  Chase  show  the  attitude 
of  the  court  as  to  the  questions  involved : 

The  employee's  failure  to  perform  her  contract  so  far  as  appears 
was  inexcusable.  She  is  liable  at  law  for  the  damages  occasioned 
by  her  failure  to  perform  her  contract.  As  the  services  to  be  per- 
formed by  her  under  the  contract  were  special,  unique,  and  extra- 
ordinary, if  the  remedy  at  law  is  inadequate,  an  action  could  have 
been  sustained  in  equity  to  restrain  her  from  violation  of  the  nega- 
tive covenants  to  which  she  became  bound  in  connection  with  her 
employment.     [Cases  cited.] 

The  faithful  performance  of  the  covenants  by  the  employee  was  of 
vital  importance  to  the  employer.  It  is  apparent  from  the  allega- 
tions of  the  complaint  that  if  the  contract  is  not  performed, 
serious  injury  to  the  plaintiff  must  necessarily  result  therefrom. 
When  the  defendants  induced  the  employee  to  break  her  contract 
with  the  plaintiff  "it  was  well  known  to  them  that  the  plaintiff  had 
been  organized"  by  the  employee,  and  "that  she  was  one  of  the  prin- 
cipal persons  engaged  in  its  management^  that  she  had  loaned  to  its 
enterprise  her  name,  and  she  was  then  a  director  and  president  there- 
of, and  in  the  employ  of  the  plaintiff,  and  that  she  was  a  party  to  a 
written  contract  of  employment  for  her  exclusive  services  for  a 
period  of  years  to  come.^' 

In  persuading  the  employee  to  break  the  contract  with  the  plaintiff 
the  defendant  Jackson  acted  for  himself  and  for  the  defendant  cor- 
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poration.  He  intended  '^to  injure  the  plaintiff  in  its  business,"  and 
entice  such  employee  from  the  plaintiff  and  persuade  her  to  break 
her  contract  with  the  plaintiff  for  the  purpose  of  "depriving  it  of  her 
services  and  of  securing  such  services  for  a  competitor  and  of  thereby 
injuring  this  [plaintiflp  corporation." 

It  is  alleged  that  in  pursuance  of  a  wrongful,  corrupt,  and 
malicious  purpose  the  defendants  induced  the  employee  to  abandon 
and  break  her  aforesaid  contract  and  in  violation  oi  the  same  to  enter 
into  the  employ  of  the  defendant  E.  A.  Jackson  (Inc.),  "a  competing 
business."  Such  a  contract  as  that  described  is  a  property  right. 
An  interference  with  such  a  property  right  by  which  it  is  lost  to  an 
employer  is  a  wrong  in  morals,  and,  when  without  justification  or 
excuse,  may  be  an  actionable  tort  for  which  damages  can  be  recov- 
ered against  the  wrongdoer. 

If  a  person  knowingly  and  intentionally  interfere  with  the  express 
contract  rights  of  an  employer  with  his  employee  and  the  purpose 
and  intent  of  such  interference  is  to  injure  such  employer,  and  it 
does  result  in  his  injury,  an  action  will  be  sustained  to  recover 
damages  therefor.     [Cases  cited.] 

Contract  of  Employment — Medical  Services — Eefusal  of  Com- 
pany Doctor  to  Act — ^Damages — Sloss-She-ffield  Steel  cfe  Iron  Co. 
V.  Taylor^  Court  of  Appeals  of  Alabama  {Nov.  13^  ^917)^  77  South- 
ern Reporter^  page  79. — ^EUen  T.  Taylor,  wife  of  an  employee  of 
the  company  named,  sued  the  company  and  also  the  "  company  dime- 
ter"  for  damages  for  injuries  suffered  by  her  because  of  the  refusal 
of  the  physician  to  attend  her  under  a  contract  between  the  company 
and  the  employee,  by  which  medical  services  were  to  be  furnished  to 
him  and  his  family.  The  company  deducted  75  cents  per  month  from 
the  wages  of  single  employees,  and  $1  each  from  the  wages  of  mar- 
ried employees,  agreeing,  in  the  case  of  a  married  man,  to  render 
medical  services  to  himself  and  family.  Such  deduction  was  made 
from  Taylor's  wages  on  February  9, 1914,  of  which  90  cents  was  paid 
to  the  company  doctor,  and  10  cents  was  retained  by  the  company. 
Mrs.  Taylor  was  taken  ill  on  March  5,  and  on  that  day  and  the  6th 
and  7th,  according  to  testimony  produced,  repeated  requests  were 
made  that  the  doctor  should  visit  her  at  her  home  about  50  yards 
from  his  office.  He  failed  to  do  this,  but  sent  certain  medicine, 
which,  from  the  nature  of  the  illness  as  it  developed,  was  useless.  On 
the  evening  of  the  7th  Mr.  Taylor  called  in  another  physician.  Mrs. 
Taylor  was  suffering  from  an  abscess,  which  burst  before  the  10th,  on 
which  day  the  company's  physician,  after  having  some  conversation 
with  her  father,  called  on  her.  She  had  then  so  far  recovered,  how- 
ever, as  not  to  need  treatment.  After  the  other  physician  had  been 
called  in,  the  company  doctor  gave  that  fact  as  his  reason  for  not 
complying  with  a  request  of  the  sister  of  the  sick  woman  that  he  visit 
her.  The  court  sustained  the  judgment  rendered  on  the  jury's  verdict 
awarding  Mrs.  Taylor  $300  damages.    It  was  held  that  the  suit  was 
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properly  brought  in  her  own  name,  she  being  a  beneficiary  of  the  con- 
tract between  the  company  and  the  physician,  and  that  the  summon- 
ing of  the  other  physician  did  not  excuse  the  nonperformance  of  the 
contract  by  the  doctor.  Since  it  was  shown  that  Mrs.  Taylor  under- 
went great  physical  and  mental  suffering  for  three  or  four  days,  the 
damages  as  assessed  were  held  not  to  be  excessive. 


Contract  of  Employment — Tipping — Constitutionalitt  op 
Statute — Ex  parte  Farh^  Supreme  Court  of  California  {July  SO, 
1918)^  17 i.  Pacific  Reporter^  page  320. — Sam  Farb  entered  into  a  con- 
tract as  to  tips  received  by  his  employees  which  violated  a  statute 
(ch.  172,  Acts  of  1917)  which  prohibits  "  an  employer  from  entering 
into  a  contract  requiring  an  employee  to  surrender  to  the  employer  all 
tips  or  gratuities  received  for  services  rendered  to  the  public  on  be- 
half of  the  employer."  On  his  conviction  Farb  applied  for  a  writ  of 
habeas  corpus  on  the  ground  "  that  this  statute  permits  a  violation 
of  the  rights  of  employers  and  employees  freely  to  enter  into  con- 
tracts, that  it  is  in  conflict  with  the  Federal  and  State  constitutions, 
and  that  it  seeks  to  make  an  improper  extension  of  the  police  power 
of  the  State."  The  respondent  employees  contended  that  the  con- 
tract is  a  fraud  on  the  public  because  the  tips  do  not  actually  remain 
with  the  person  to  whom  given,  and  that  the  law  is  proper  as  designed 
to  relieve  the  public  from  such  fraud  and  imposition,  coming  under 
the  .constitutional  provision  permitting  laws  to  "  provide  for  the  com- 
fort, health,  safety,  and  general  welfare  of  any  and  all  employees." 
Judge  Melvin,  speaking  for  the  court,  said,  in  part : 

The  statute,  if  defensible  at  all,  must  be  upheld  therefore  as  a  meas- 
ure tending  reasonably  to  protect  employees  in  their  health,  or  safety, 
or  to  preserve  their  morals  or  to  promote  their  general  welfare. 

"  The  means  adopted  to  produce  the  public  benefit  intended,  or  to 
prevent  public  injury,  must  be  reasonably  necessary  to  accomplish 
that  purpose  and  not  unduly  oppressive  upon  individuals.  The  deter- 
mination of  the  legislature  as  to  these  matters  is  not  conclusive,  but  is 
subject  to  the  supervision  of  the  courts,  and,  if  the  above  qualities  are 
wanting,  a  law  arbitrarily  interfering  with  the  right  of  contract,  or 
imposing  restrictions  upon  lawful  occupations,  will  be  held  void." 
(In  re  Miller,  162  Cal.  687, 124  Pac.  427.) 

Upon  the  principles  above  announced,  courts  have  not  hesitated  to 
sustain  statutes  enacted  in  pursuance  of  the  police  power  having  the 
legitimate  function  of  protecting  the  health  and  morals  of  ceilain 
classes,  but  they  have  been  equally  ready  to  apply  constitutional  rules 
to  the  overthrow  of  laws  which  under  the  guise  of  such  regulation 
have  interfered  with  the  freedom  of  contract. 

Even  if  we  concede  that  the  gratuity  is  essentially  a  personal  earn- 
ing of  the  employee,  nevertheless  it  must  be  true  that  one  may  «nter 
into  a  contract  involving  the  expenditure  of  one's  earnings. 

The  statute  under  review  is  void  because  it  is  in  conflict  with  the 
"  due  process  "  provision  of  the  Constitution  of  the  United  States  and 
with  section  1?  of  Article  I  of  the  Constitution  of  California. 
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Contract  of  Employment — ^Wrongful  Discharge — ^Improper 
Conduct — Foreman  Accepting  Fees — Ackerman  v.  Siegel^  Supreme 
CmH  of  New  York,  Appellate  Term  {May  15^  1918),  170  New  York 
Supplement,  page  522. — Plaintiff  Ackerman  was  employed  as  fore- 
man in  defendant's  shop  under  a  written  contract  whereby  he  agreed 
that,  should  he  through  bad  behavior  or  fast  living  imperil  the 
morals  of  the  shop  and  its  success,  the  agreement  was  to  become  null 
and  void.  Ackerman  was  discharged  and  sued  his  employer  for 
unlawful  breach  of  the  contract.  Defendant  presented  evidence  that 
plaintiff  solicited  and  demanded  a  commission  from  the  various 
employees  under  him  on  the  amount  of  their  wages.  This  testimony 
was  objected  to  on  the  ground  that  it  was  inadmissible  under  the 
pleadings.  The  objection  was  overruled  and  the  evidence  submitted 
to  the  jury,  which  brought  in  a  verdict  for  the  defendant  employer. 
This  verdict  was  set  aside  and  a  new  trial  ordered,  whereupon  the 
defendant  appealed.  The  verdict  was  reinstated,  and  the  order  for 
a  new  trial  was  reversed.  The  opinion  of  the  court  as  expressed  by 
Judge  Delahanty  is,  in  part,  as  follows: 

Tlie  court  was  correct  in  its  ruling.  The  conduct  of  the  plaintiff 
in  soliciting  the  alleged  commission  was  certainly  behavior  tending 
to  imperil  the  morals  and  success  of  the  defendant's  shop.  If  the 
plaintiff  was  not  prepared  to  meet  that  specific  charge,  it  is  no  fault 
of  the  defendant.  Plaintiff  should  have  demanded  a  bill  of  par- 
liculai*s. 

Employees'  Liability — Assumption  of  Eisk — Contributory  Neg- 
ligence— ^RuLES  OF  Employers — Johnson  v.  Waverly  Brick  cfe  Coal 
Co,j  Supreme  Court  of  Missouri  {July  5,  1918),  205  South- 
xrcstem  Reporter,  page  615, — ^The  coal  company  maintained  a  load- 
ing chute  for  the  pui-pose  of  loading  coal  on  freight  cars.  The  com- 
pany's chute  was  located  in  such  a  position  that  a  bluff  concealed  any 
approaching  trains  until  they  were  only  180  feet  distant.  A  car  was 
under  the  chute  being  loaded  and  Johnson  was  trimming  it.  Other 
cai*s  were  switched  onto  the  same  track  and  bumped  the  car  on  which 
he  was  working,  throwing  him  under  the  car  and  injuring  him. 
Neither  the  coal  company  nor  the  railway  company  notified  Johnson 
of  the  intention  of  switching  additional  cars  onto  the  track.  The 
iiiipreme  court  in  aflSrming  judgment  to  plaintiff  Johnson  said  in 
part: 

It  is  next  insisted  by  the  counsel  for  defendants  that  the  evidence 
allowed  that  the  plaintiff  was  guilty  of  such  contributory  negligence 
as  to  prevent  a  recovery  as  a  matter  of  law,  by  standing  with  his  back 
to  the  approaching  train  so  he  could  not  see  it.  This  insistence  is 
untenable.  The  evidence  shows  the  plaintiff  did  not  know  that  the 
train  was  approaching,  and,  under  the  rules  of  the  railway  company 
and  the  custom  of  the  coal  company,  he  hitd  no  reason  to  apprehend 
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a  train  would  approach  him  without  notice  first  being  given  to  him. 
This  point  is  ruled  apinst  the  defendants. 

Counsel  for  defendants  also  insist  that  the  plaintiff  is  not  entitled 
to  a  recovery  in  this  case  because  his  injury  was  the  result  of  a  risk 
incident  to  his  employment ;  that  is,  he  assumed  all  risks  incident  to 
his  employment,  and  that  his  liabili^  to  be  knocked  off  of  the  car 
mentioned  and  being  injured  is  one  ox  those  risks.  This  insistence  is 
untenable  for  two  reasons :  First,  because  this  was  not  a  risk  inci- 
dent to  his  emplojrment.  Such  risks  are  purely  incidental  to  the  em- 
ployment, and  an  injury  is  liable  to  occur  thereby  at  any  time  during 
the  performance  of  the  work  undertaken,  unaiaed  in  any  degree  by 
the  negligence  of  the  employer.  ♦  *  ♦  The  second  reason 
before  suggested  why  this  insistence  is  untenable  is  that  the  evidence 
tended  to  show  that  it  was  the  negligence  of  the  defendants  which 
caused  the  injury,  and  not  the  result  of  an  assumed  risk.  The  evi- 
dence presented  a  question  of  fact  for  the  jury,  and  the  court  properly 
submitted  it  to  them. 

Employers'  LiABiLirr — ^AsstrMPnoN  of  Risk — Release — Changed 
Conditions — Gc^d  Hunter  Mining  (6  Smelting  Co.  v.  Bowden^ 
United  States  Circuit  Court  of  Appeals^  Ninth  Circuit  {June  5, 
1918) ,  252  Federal  Reporter^  page  388. — ^Bowden  was  in  the  employ 
of  the  smelting  c<»npany,  operating  a  steel  drill  which  the  company 
provided,  and  which  had  once  been  broken  and  repaired  by  welding. 
While  in  operation  the  drill  broke  in  the  weld  and  caused  Bowden 
to  receive  certain  injuries.  The  court  held  that,  although  Bowden 
had  assumed  the  risk  of  operating  welded  steel  drills,  it  could  not  be 
said  that  he  assumed  the  risk  of  a  defectively  welded  drill  and  the 
question  of  the  quality  of  the  drill  was  properly  left  to  the  jury. 
Bowden  had  been  treated  by  a  physician  for  a  while,  and,  on  the 
statement  of  the  latter  as  to  the  nature  of  his  injuries,  signed  a  re- 
lease. Bowden  met  an  agent  of  the  company  at  the  request  of  the 
physician  in  the  latter's  office.  The  agent  asked  the  nature  of 
Bowden's  injuries  and  was  told  that  they  were  not  serious  and  that 
$200  would  be  enough  to  cover  the  expenses  of  treatment.  After  some 
discussion  a  release  was  signed  and  a  draft  for  $200  made  out.  Later 
complications  developed  from  the  same  injuries  and  Bowden's  leg 
was  removed,  for  which  he  brought  suit  and  recovered  judgment. 
The  release  was  set  up  by  the  company  as  a  defense,  but  Bowden 
claimed  that  the  release  did  not  cover  the  loss  of  a  leg.  The  court  of 
appeals  in  the  course  of  its  opinion  said : 

It  would  be  a  very  strained  construction  to  hold  that  plaintiff,  a 
healthy  man,  in  the  prime  of  life,  dependent  upon  a  calling  which 
requires  unusual  physical  strength,  intended  to  accept  $200  (all  of 
which  was  paid  by  the  indemnity  insurance  company  to  the  hospital 
and  physician,  for  attention  to  injuries  received  before  the  serious  in- 
juries to  the  leg  and  arm  delevoped)  as  full  compensation  for  the 
permanently  helpless  condition  in  which  he  evidently  is.   A  fair  coor 
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struction  of  the  evidence  is  that  the  release  was  made  under  the  belief 
by  both  parties  that  there  was  no  injury  other  than  those  specified 
(strained  back  and  bruised  scrotum),  and  which  were  deemed  not 

serious. 

Judgment  for  Bowden  affirmed. 


Emfloters'  Liabiutt — Disease  —  Occupational  Disease  —  In- 
JURY— Impairment  of  Health — ^Violation  of  Statute — Gay  v. 
Hocking  Coal  Co.^  SuprcTne  Court  of  Iowa  {Nov.  16^  1918)^  169 
Northwestern  Reporter^  page  SSO. — Gay  was  in  the  employ  of  the  coal 
company  when  he  was  stricken  down  by  reason  of  breathing  foul  air 
as  he  was  working  in  room  No.  10  of  the  company's  mine.  The  air 
had  become  laden  with  "  damps  "  and  other  impurities.  The  result 
was  that  plaintiff  was  unable  to  work  for  eight  months  and  then  his 
health  was  so  impaired  that  he  was  unable  to  do  the  same  amount  of 
work  as  he  had  formerly  done.  The  company  had  elected  to  reject 
the  provisions  of  the  workmen's  compensation  law  and  plaintiff  ac- 
cordingly brought  suit  for  damages  for  personal  injuries.  The  coun- 
sel for  defendant  claimed  that  the  injury  sustained  by  Gay  was  an 
occupational  disease,  and  then  rather  inconsistently  ajrgued  tliat  as 
recovery  for  occupational  diseases  could  not  be  had  under  the  work- 
men's compensation  act,  Gay  should  not  be  allowed  to  recover.  Tlie 
laws  of  the  State  of  Iowa  provide  that  mines  must  be  ventilated  and 
that  a  certain  amount  of  pure  air  must  be  provided  both  man  and 
beast  working  in  the  mine,  and  it  further  provides  that  the  air  must 
not  be  permitted  to  become  noxious.  After  reviewing  and  quoting 
two  instructions  of  the  lower  court  to  the  jury  where  it  was  stated 
that  the  jury,  although  it  found  plaintiff  had  sustained  such  injuries 
as  he  claimed,  must  also  find  that  they  were  not  the  result  of  an 
occupational  disease,  the  court  reversed  the  judgment  of  the  lower 
court  in  favor  of  the  defendant,  saying  in  part  as  follows: 

We  can  not  avoid  the  conclusion  that  the  charge  so  far  as  quoted  is 
erroneous  both  in  substance  and  effect.  An  "  occupational  disease  " 
suffered  by  a  servant  or  employee,  if  it  means  anything  as  distin- 
guished from  a  disease  caused  or  superinduced  by  an  actionable 
wrong  or  injury,  is  nothing  more  nor  less  than  a  disease  which  is  the 
usual  incident  or  result  of  a  particular  employment  in  which  the 
workman  is  engaged,  as  distinguished  from  one  which  is  caused  or 
brought  about  by  the  employer?  failure  in  his  duty  to  furnish  him  a 
safe  place  to  work.  If  the  employer  fails  to  provide  a  reasonably 
safe  place  to  work,  or  fails  to  observe  the  specific  requirements  of  the 
statute  witli  respect  thereto,  and  as  a  result  of  such  neglect  the  em- 
ployee is  in]  urea,  the  liability  of  such  employer  can  not  be  avoided  by 
calling  such  injury  an  "occupational  disease"  or  by  showing  that 
disease  of  that  nature  is  often  the  accompaniment  or  result  of 
such  employment,  even  when  all  due  care  has  been  exercised  by  the 
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employer.  *  *  ♦  There  is  no  principle  or  rule  of  law  where,  in  order 
to  make  a  prinia  facie  case,  plaintiff  was  bound  to  plead  and  prove 
that  he  was  not  suffering  from  an  occupational  or  other  variety  of 
disease,  except  as  such  negation  may  be  implied  from  proof  that  his 
injury  was  the  proximate  result  of  defendant's  failure  to  perform  its 
statutory  duty  to  expel  the  gas  from  the  mine  or  otherwise  render  it 
harmless.  It  may  also  be  added,  in  view  of  the  argument  of  counsel, 
that  if  defendant  did  fail  in  its  duty  in  this  respect,  and. the  plaintiff 
was  thereby  physically  overcome  or  disabled  to  a  degree  c^iusing  him 
to  suffer  injury  or  loss,  defendant's  liability  is  neither  avoided  nor 
lessened  by  reason  of  the  fact  that  plaintin  sustained  no  wound  or 
bruise  or  otlier  hurt  of  a  traumatic  character  or  origin.  A  wrongful 
injury  which  operates  to  destroy  or  undermine  or  impair  the  health 
of  another  is  no  less  actionable  than  is  a  wrong  from  which  the  in- 
jured person  sustains  wounds  or  bruises  or  broken  bones. 

The  judgment  in  favor  of  the  mine  company  was  therefore  re- 
versed, and  the  case  remanded  to  the  court  below  for  a  new  trial. 


Employers'  Liability — Employment  of  Children — Age  Limit — 
Contributory  Negligence — Karpeles  v.  Heine  et  ahj  Supreme  Court 
of  New  Yo7%  Appellate  Division  {Dec,  7, 1917)^  167  New  York  Sup- 
plement^  page  925, — Hans  Karpeles,  a  boy  13  years  and  10  months  of 
age^  was  employed  by  Marie  C.  Heine  and  others  to  operate  an 
elevator  in  an  apartment  house.  Section  93  of  the  Labor  Law  of 
the  State  forbids  the  employment  of  children  under  16  years  in 
the  operation  of  elevators.  After  taking  a  window  cleaner  to  one  of 
the  upper  floors,  as  directed,  he  stepped  into  the  hall,  and  when  he 
attempted  to  step  back  into  the  elevator  cage  he  was  injured  by  falling 
down  the  shaft,  as  the  elevator  had  moved,  apparently  through  a 
defect  permitting  it  to  move  upward  when  empty,  without  power. 
It  was  shown  that  there  was  no  light  in  the  elevator,  and  little  in  the 
hall.  The  trial  court  charged  the  jury  that  the  unlaw^ful  employment 
constituted  negligence  on  the  part  of  the  employers,  but  that  if  the 
plaintiff  was  guilty  of  contributory  negligence  he  could  not  recover. 
Under  these  instructions  the  jury  found  for  the  defendants,  but  the 
boy's  counsel  on  appeal  contended  that  the  violation  of  the  statute 
created  an  absolute  liability.  The  majority  of  the  court  took  the 
same  view  as  the  trial  court,  the  opinion  delivered  by  Judge  Smith 
citing  Bachman  v.  Little,  152  App.  Div.  811,  137  N.  Y.  Supp.  699, 
and  other  cases.  Two  of  the  five  judges  hearing  the  case  dissented. 
Judge  Page  expressing  their  views  in  a  dissenting  opinion.  He  dis- 
tinguishes the  present  case  from  the  others,  and  states  that  the 
(juestion  has  not  been  squarely  presented  in  New  York,  but  that  ia 
other  States  it  has  been  held  that  unlawful  employment  makes  the 
employer  absolutely  liable  for  injury.  Stating  that  the  purpose  of 
the  prohibition  of  the  employment  of  children  in  the  dangerous  occu- 
pation is  for  the  protection  of  the  children  and  also  of  the  public 
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riding  in  elevators,  from  the  lack  of  "  judgment,  discretion,  care,  and 
caution''  presumed  not  to  exist  in  pei'sons  so  young,  he  points  out  the 
inconsistency  of  requiring  the  exercise  of  such  judgment  and  care 
on  the  part  of  a  child  unlawfully  employed,  in  order  that  he  may 
recover  damages  in  case  of  injury. 


Empu>yeh8'  Liabiutt — Employment  of  Children — Dangerous 
Emflotment — Beiten  v,  J.  S.  Steams  Lumber  Co.^  Supreme  Court 
of  Wueonsin  (Feb.  5, 1918)^  165  Northwestern  Reporter^  page  337. — 
Bernard  Reiten,  a  boy  15  years  of  age,  was  employed  on  Saturday, 
May  27, 1016,  without  an  employment  permit,  to  throw  edgings  from 
live  rolls  carrying  boards  and  edgings.  Op  the  following  Mon- 
day he  was  injured  by  a  board  striking  his  thigh.  A  bony  growth, 
which  necessitated  two  operations,  developed,  and  in  May,  1917,  it  was 
found  to  be  growing  a  third  time,  making  another  operation  a  prob- 
able necessity.  Through  his  guardian  he  sued  the  company  named, 
his  employer,  for  damages,  and  a  jury  rendered  a  verdict  in  his  favor 
for  $5,500.  The  court  gave  him  the  option  of  a  new  trial  or  the  re- 
duction of  the  amount  to  $2,500.  He  accepted  the  reduction,  and  the 
company  appealed.  The  court  had  submitted  only  the  matter  of 
damages  to  the  jury,  holding  that  the  company  was  absolutely  liable, 
because  it  had  unlawfully  employed  a  boy  under  16  years  in  a  danger- 
out  occupation  without  a  permit.  This  view  was  sustained,  and  the 
judgment  affirmd,  the  couit  holding  also  that  the  damages  after  the 
reduction  were  not  excessive.  Judge  Eschweiler  delivered  the 
opinion,  quoting  the  language  of  the  statute  as  to  the  class  of  employ- 
ment forbidden  to  boys  of  that  age,  and  commenting  as  follows  upon 
the  dangerousness  of  the  work  the  boy  was  doing : 

"23.  Any  employment  dangerous  to  life  or  limb,  injurious  to  the 
health  or  depraving  to  the  morals." 

We  are  satisfied  under  the  undisputed  testimony  in  this  case  that 
the  judgment  may  and  ought  to  be  supported  upon  this  last-quoted 
provision  of  the  child  labor  law.  His  freedom  of  motion  was  limited 
to  the  small  area  of  3  feet  in  width  by  6  or  7  feet  in  length.  Heavy 
planks  passed  before  him  on  the  table  along  live  rollers,  the  motion  of 
which  evidently^  so  far  as  he  was  concerned,  was  practically  irresist- 
ible. Tliere  was  the  ever-present  possibility  of  planks  or  material 
becoming  choked  and  caught  anywhere  along  the  table,  thereby  mis- 
placing the  planks  and  forcing  them  over  into  the  space  in  which  he 
was  confined.  All  warrant  and  compel  us,  upon  the  undisputed  facts 
and  circumstances,  to  say  as  a  matter  of  law  that  there  was  an  em- 
ployment of  this  boy  imder  16  years  of  age  within  the  prohibition 
of  the  language  of  the  statute  and  that  particular  subdivision  23, 
above. 

123871''— 20— Bun.  2.58 ^5 
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Employeks'  Liability — ^EnpiiOTMKNT  of  Gm2J>BEN— Posthmg  of 

Notices — Safe  Place  to  Wobk — Chahot  v.  Pittsburgh  Plate  Glass 
Co,^  Supreme  Court  of  Pennsylvania  {Jan.  7, 1918)^  103  Atlantic  Re- 
porter, page  283. — Paul  Chabot,  a  boy  14  years  of  age,  was  em- 
ployed by  the  company  named  in  hauling  plates  of  glass  on  a  truck, 
which  plates  it  was  his  duty  to  place  in  racks  behind  and  near  to  the 
cutter's  table.  While  he  was  removing  a  plate  from  the  truck  he  col- 
lided with  a  cutter, causing  the  glass  to  fall  from  his  hands  and  strike 
his  foot  and  injure  it.  Through  his  father  he  sued  the  company  for 
damages,  and,  upon  the  jury's  verdict  in  his  favor,  judgment  was 
rendered  in  the  court  of  common  pleas  of  Armstrong  County.  On 
appeal  the  company  contended  that  there  was  not  evidence  to  sustain 
the  plaintiff's  claim  that  a  safe  place  to  work  had  not  been  furnished 
him  in  that  the  space  between  the  cutters'  table  and  the  racks  was 
only  3i  feet,  an  insufficient  amount  of  space  to  allow  the  cutters  and 
the  boy  to  move  about  without  interference  such  as  actually  occurred. 
The  court  held  that  the  question  was  for  the  jury,  and  that  it  had 
been  properly  submitted  by  the  instructions  given  by  the  judge  of  the 
trial  court.  It  was  also  held  that  the  company  was  negligent  as  a 
matter  of  law  because  of  a  violation  of  the  law  relating  to  the  em- 
ployment of  children.  It  had  secured  and  kept  an  employment  cer- 
tificate for  Chabot  as  required,  but  had  not  kept  nor  posted  lists  of 
children  employed,  as  it  was  incumbent  upon  it  to  do  under  the  pro- 
visions of  the  law.  It  was  held  that  the  proper  attention  to  the  lists 
was  as  essential  a  part  of  the  employer's  duty  as  any,  and  that  failure 
to  observe  it  would  constitute  the  proximate  cause  of  any  injury  hap- 
pening to  a  minor  unlawfully  employed  because  of  failure  to  keep 
and  post  the  lists.  It  was  pointed  out  that  where  such  failure  existed 
it  was  impossible  for  the  company  to  sustain  its  burden  of  proving 
that  it  had  brought  itself  under  the  exceptions  to  the  prohibition  of 
the  employment  of  children  under  16  years  of  age. 


Employers'  Liability — Fellow  Servant — Constitutionality  of 
Statute — Mason  v.  New  Orleans  Terminal  Co,^  Supreme  Court  of 
Louisiana  {May  27,  1918),  79  Southern  Reporter,  page  26, — ^Mason 
was  employed  by  the  defendant  as  a  car  repairer.  T\T\ile  he  was  re- 
pairing the  brake  beam  of  a  car  another  workman,  a  carpenter, 
dropped  a  large  piece  of  wood  from  the  top  of  the  car  and  it  fell  upon 
Mason  and  injured  him,  whereupon  he  sued,  and  recovered  damages. 
Defendant  alleged  that  the  carpenter  at  work  on  top  of  the  car  was 
a  fellow  servant  with  plaintiff  Mason,  who  was  repairing  the  iron- 
work of  the  same  car ;  also  that  the  statute  of  the  State  abrogating 
the  fellow-servant  rule  for  aU  servants  generally  of  public-service 
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corporations  is  unconstitutional.    The  opinion  of  the  supreme  court 
sustaining  these  two  allegations  is  as  follows : 

It  is  essential  that  fellow  servants  be  engaged  in  the  same  work 
under  the  same  master  and  that  their  work,  to  a  certain  extent,  bring 
them  into  contact  with  each  other.  The  requirement  that  they  be 
engaged  in  the  same  work  does  not  mean  that  both  must  be  doing 
exactly  the  same  thing  at  the  same  time.  If  they  are  engaged  on  the 
same  general  work,  and  in  the  course  of  their  work  come  into  contact 
with  each  other,  or  that  each  knows  of  the  presence  of  the  other  and 
knows  of  the  work  that  the  other  is  doing,  tnat  is  all  that  is  required. 

The  car  carpenter  and  the  car  repairer  in  this  case  were  in  the  actual 
presence  of  each  other  working  on  the  same  car,  and  knew  of  the  pres- 
ence of  one  another,  and  they  knew  what  the  other  was  doing.  They 
were  fellow  servants. 

Act  No.  187,  1912,  p.  333  [Bui.  148,  p.  865],  is  imconstitutional  be- 
cause it  includes,  in  one  class  of  employees,  those  engaged  in  non- 
hazardous  occupations  as  well  as  those  engaged  in  hazardous  occupa- 
tions by  certain  corporations;  and  for  the  further  reason  that  it 
denies  to  public-service  corporations,  and  in  favor  of  individuals,  the 
equal  protection  of  the  laws,  and  it  denies  to  public-service  corpora- 
tions, and  in  favor  of  all  other  corporations  which  may  be  doing 
identically  the  same  work,  the  equal  protection  of  the  laws. 

The  judgment  of  the  court  below  was  therefore  reversed,  and  judg- 
ment was  rendered  in  the  company's  favor. 


_  m  

Employers'  Liability — Fellow  Servant — Vice  Principal — 
Dual  Capacity — Bradshaw  v.  Standard  Oil  Go,^  Kansas  City  Court 
of  Appeals^  Missouri  {June  10^  1918),  20i.  Southwestern  Reporter, 
poffe  831. — Plaintiff  was  employed  by  the  defendant  as  a  laborer 
with  a  view  to  becoming  in  time  a  fireman.  One  of  the  regular  still 
firemen  failed  to  appear  for  work  and  plaintiff,  who  had  completed 
his  day's  work,  was  told  by  his  foi'eman  to  do  the  work.  The  fore- 
man called  one  Walgenbach,  who  was  another  still  fireman,  and  said 
to  him:  "Here  is  a  man  that  will  help  you.  You  will  tell  him  what 
to  do."  And,  turning  to  plaintiff,  he  said:  "Do  as  he  tells  you  to 
do."  Plaintiff  went  to  work  and  while  lighting  the  gas  burners 
under  the  stills  there  was  an  explosion  because  the  gas  was  turned 
on  too  soon  by  Walgenbach,  and  plaintiff  was  injured.  He  sued  for 
damages,  and  from  a  judgment  in  his  favor  the  defendant  appealed, 
claiming  that  Walgenbach  was  the  fellow  servant  of  plaintiff,  and 
was  at  the  time  of  the  injury  doing  an  act  as  a  fellow  servant  and 
not  as  a  vice  principal.  Just  prior"  to  the  injury,  Walgenbach  had 
said  to  the  plaintiff:  "I  will  turn  on  the  gas,  because  I  know  more 
about  it  than  you  do.  You  go  back  and  stick  your  lighter  in  and 
I  will  turn  on  the  gas." 


> 
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Under  its  instructions  the  jury  had  found  that  Walgenbach  was 
at  the  time  exercising  his  functions  as  a  vice  principal,  and  the 
court  of  appeals,  in  passing  on  this  point,  said: 

There  is  no  question  that  Walgenbach  became  the  defendant's 
vice  principal  when  the  general  foreman  told  Walgenbach,  "You 
tell  him  (plaintiff)  what  to  do,"  and  told  plaintiff,  "Do  as  he 
(Walgenbach)  tells  you  to  do."  By  these  orders  and  directions  Wal- 
genbach was  made  defendant's  vice  principal  in  the  work  to  be  done* 

Although  the  doctrine  of  dual  capacity  has  been  severely  criticized, 
there  is  no  question  but  that  it  is  the  law  in  this  State,  One  may 
be  acting  as  a  vice  principal  and  at  the  same  time  be  acting  in  a 
dual  capacity ;  that  is,  also  as  a  fellow  servant.  And  inquiring  into 
the  question  as  to  whether  he  is  so  acting,  it  must  be  borne  in  mind 
that  it  is  the  character  of  the  act,  and  not  the  rank  of  the  servant, 
which  determines  the  liability  or  nonliability  of  the  master.  When 
the  doctrine  of  dual  capacity  is  urged,  the  question  is:  Was  the 
vice  principal  at  the  time  exercising  some  authority  vested  in  him 
as  such,  or  was  he  in  the  performance  of  a  mere  manual  act  of  serv- 
ice incident  to  the  common  employment? 

Of  course,  if  Walgenbach  was  at  the  time  teaching  the  plaintiff 
the  work,  the  former  was  exercising  the  authority  of  a  vice  prin- 
cipal. Whether  Walgenbach  was  manifesting  at  the  time  the 
authority  of  a  vice  principal  was  for  the  jury  under  all  the  facts 
in  evidence. 

The  judgment  of  the  court  below  was  therefore  affirmed* 


Employers'  Liabilitt — Guards  roR  Dangerous  Machinery — Per- 
sonal. Appearance  as  Basis  for  Damages — Camensind  v.  Freeland 
Furniture  Co.^  Supreme  Court  of  Oregon  {June  18^  1918)  ^  174  ^«- 
elfic  Reporter^  page  139. — Plaintiff  was  employed  by  the  defendant 
as  a  woodworker  and  it  was  his  duty  to  operate  a  shaping  machine 
which  had  vertical  spindles  to  which  knives  were  attached.  These 
knives  were  not  protected  by  any  form  of  guard.  ^Tiile  plaintiff  was 
operating  this  machine  a  piece  of  wood  became  stuck  and  jerked  his 
hand  against  the  spindles  and  the  knives  cut  off  two  of  his  fingei*s. 
Action  was  brought  under  the  employers'  liability  act  which  required 
that  all  dangerous  machinery  must  be  provided  with  guards  where 
practicable,  and  judgment  was  in  the  employee's  favor.  An  appeal 
was  taken  by  the  defendant,  who  secured  a  reversal,  together  with  an 
order  for  a  new  trial,  on  account  of  an  instruction  as  to  grounds  for 
damages.    As  to  guarding  the  machine,  the  court  said  in  part: 

There  are  two  principal  questions  to  be  answered:  Does  the  ma- 
chine  involve  risk  or  danger  ?  Is  it  practicable  to  guard  the  danger 
and  at  the  same  time  preserve  the  efficiency  of  the  machine?  It  is 
conceded  that  the  shaper  involves  a  risk  or  danger,  and  therefore 
comCvS  within  the  embrace  of  the  statute;  but  since  the  answer  denies 
that  it  is  practicable  to  guard  the  machine,  it  was  competent  for  the 
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plaintiff  to  offer  evidence  concerning  Exhibit  F.  Evidence  relating 
to  the  guard  used  in  Switzerland  was  competent,  not  for  the  pur- 
pose of  showing  that  the  defendant  should  have  used  that  particular 
guard,  but  to  show  that  it  was  practicable  and  reasonably  possible  to 
guard  the  spindle. 

On  the  subject  of  the  duty  of  the  employer  the  court  said : 

If,  in  order  to  completely  perform  the  duty  imposed  upon  him 
by  the  statute,  the  employer  must  attach  and  maintain  a  guard  on  a 
machine  when  it  can  oe  kept  there  constantly  without  the  necessity 
of  removal  or  readjustment,  then  by  the  same  token  he  must,  in  order 
to  completely  perform  his  duty  as  to  any  given  piece  of  work  with 
which  it  is  practicable  to  use  a  guard,  attach  the  guard  to  the  ma- 
chine and  see  that  it  is  kept  there  while  the  servant  is  engaged  with 
such  piece  of  work.  The  statute,  of  course,  does  not  require  a  guard 
to  be  used  unless  it  is  practicable  to  do  so. 

It  is  the  duty  of  the  employer  to  attach  and  maintain  a  guard 
when  it  is  practicable  to  use  a  guard ;  and  that  duty  is  absolute,  non- 
delegable, and  continuing.  If  an  employee,  who  operates  a  machine, 
attaches  the  guard  to  the  machine,  he  has  merely  performed  the 
employer's  duty ;  but  if  the  employee  fails  to  attach  a  ^uard,  though 
furnished  and  available,  he  has  merely  not  done  what  is  not  his  duty 
to  do,  but  is  the  duty  of  the  employer  to  do. 

Grounds  for  reversal  are  shown  in  the  following  paragraph: 

It  was  prejudicial  error  for  the  court  to  instruct  the  jury  that  in 
estimating  the  damages  they  could  consider  ^^  any  embarrassment  that 
may  result  from  his  changed  appearance."  There  is  a  conflict  of 
authority  as  to  whether  a  recovery  may  be  had  for  mortification  or 
humiliation  arising  from  the  contemplation  of  the  disfigui'^meAt  of 
the  person ;  but  this  court  has  committed  itself  to  the  doctrine  that 
humiliation  and  embarrassment,  wholly  sentimental,  arising  from 
the  contemplation  of  a  disfigurement  of  the  person,  is  too  remote  and 
indefinite  to  constitute  a  possible  element  of  damage. 

A  new  trial  was  therefore  declared  necessary. 


Employers'  Liability — ^^Inperienced  Feli/)w  Servant^Zw,?^  et 
ah  v.  PAelpSj  Supreme  Court  of  Oklahoma  (Apr.  P,  1918)^  173  Pacific 
Reporter^  page  371. — Needham  Phelps,  deceased,  had  been  in  the 
employ  of  the  St.  Louis  &  San  Francisco  Railroad  Co.,  of  which 
Lusk  and  others  were  receivers.  The  action  was  brought  by  W.  11. 
Phelps,  administrator,  to  recover  damages  for  the  death  of  Needham 
Phelps.  Phelps  had  been  engaged  in  working  for  the  defend- 
ants in  a  gravel  pit  near  Mill  Creek.  His  duties  consisted  chiefly 
in  operating  a  drill,  and,  with  other  employees  of  the  defendants, 
in  preparing  and  exploding  charges  of  dynamite  with  which  the 
Wasting  was-  done.  A  short  time  prior  to  the  accident  which  caused 
Phelps's  death  he  complained  to  the  foreman  of  the  defendants 
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stating  that  he  and  his  fellow  workers  were  inexperienced  in  the 
handling  of  dynamite.  The  foreman  promised  to  get  an  experi- 
enced man  as  soon  as  he  could  and  requested  that  deceased  and  his 
coworkers  get  along  as  best  they  could  until  that  time.  Shortly 
afterwards,  in  discharging  a  charge  of  dynamite,  Phelps  was  killed. 
Plaintiff  alleged  that  the  defendant  was  guilty  of  negligence  in  not 
supplying  experienced  men  for  the  handling  of  dynamite,  and  judg- 
ment was  in  his  favor,  whereupon  the  defendant  procured  a  writ 
of  error. 

Touching  upon  the  duty  of  the  defendants  under  the  above  cir- 
cumstances the  supreme  court,  affirming  the  judgment  of  the  court 
below,  said: 

It  was  the  duty  of  the  defendants  when  intrusting  the  use  of  dan- 
gerous agencies  and  instrumentalities  to  servants  to  see  that  the  ser- 
vants employed  by  them  possessed  such  qualifications  mentally, 
morally,  and  physically  as  would  enable  them  to  perform  their 
duties  with  that  degree  of  skill  and  experience  required  by  the  na- 
ture of  the  employment  and  without  exposing  themselves  and  their 
coemployees  to  a  greater  danger  than  the  work  necessarily  entailed 
in  the  due  and  careful  prosecution  thereof,  and  for  a  failure  upon 
their  part  to  use  ordinary  care  when  selecting  servants  to  whom  the 
use  of  such  dangerous  agencies  and  instrumentalities  were  intrusted 
to  see  that  such  servants  possessed  the  requisite  qualifications,  they 
would  be  liable  for  any  injuries  that  might  result  as  a  proximate  re- 
sult of  such  negligence. 

In  this  case  the  court  refused  a  motion  for  a  new  trial.  The  case 
again  came  before  this  court  on  November  14,  1918,  on  error  and  the 
award  was  again  affirmed  (175  Pac.  756). 


Employers'  Liability — Railroad  Companies — Federal  Statute — 
Assumption  of  Risk — Boaiu)ing  Mo>ing  Train — Brig g 8  v.  Union 
Pacific  R.  Co.,  Supreme  Court  of  Kansas  {Apr.  i,  J918) ,  175  Pacific 
Reporter,  page  105. — Briggs  was  employed  by  the  defendant  as  a 
fireman  on  a  freight  train.  At  the  time  of  the  accident  he  was  working 
as  a  fireman  on  a  freight  train  engaged  in  interstate  commerce. 
When  the  train  reached  Topeka  the  engineer  and  Briggs  left  their 
engine  and  went  into  a  restaurant  to  get  a  lunch.  The  engineer  left 
before  Briggs  and  started  the  train ;  later  Briggs  jumped  on  one  of  the 
cars  and  while  walking  over  the  tops  of  the  cars  to  the  engine  tripped 
and  fell  between  the  cars  and  was  killed.  The  engineer  said  that  in 
starting  the  train  without  the  fireman  he  was  only  following  a  long 
established  custom.  It  was,  however,  against  the  company's  rules. 
The  administrator  brought  suit  for  damages  under  the  Federal  em- 
ployers' liability  act  and  from  an  adverse  judgment  brought  tliis 
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appeal  to  the  supreme  court.  On  the  question  of  assumed  risk,  the 
only  question  considered,  the  court,  in  affirming  the  judgment  of  the 
court  below,  said: 

The  fireman  had  a  right  to  assume  that  the  engine  would  not  be 
started  until  he  was  in  the  engine  cab.  It  was  started,  however, 
without  him.  When  he  came  out  of  the  lunch  room  the  engine  and 
a  number  of  cars  had  already  gone  by,  and  the  train  was  going  for- 
ward. He  was  immediately  and  manifestly  confronted  with  all  the 
difficulties  and  dangers  to  be  encountered  in  reaching  his  place  on 
the  engine.  It  would  be  fatuous  to  say  he  was  not  aware  of  them, 
and  it  would  be  an  impeachment  of  the  mental  capacity  of  a  compe- 
tent man  to  say  he  did  not  appreciate  them. 

The  plaintiff  says  the  time  was  nighttime.  It  was  a  night  train, 
and  no  one  was  better  aware  of  the  darkness  than  the  fireman.  The 
plaintiff  says  there  was  smoke.  The  record  does  not  so  show,  but,  if 
there  was  smoke,  it  was  a  normal  incident  to  the  operation  ox  a 
freight  engine.  The  whole  situation  created  by  the  engineer's 
negligence  lay  before  the  open  eyes  of  this  experienced  trainman 
the  moment  he  stepped  out  of  the  lunch  room.  He  voluntarily 
chose  his  course,  and  voluntarily  assumed  the  risk  attending  his 
choice. 

The  coui*t  pointed  out  in  a  concluding  paragraph  that  the  decision 
was  based  on  the  Federal  law  as  construed  by  the  Supreme  Court  of 
the  United  States,  and  was  not  to  be  regarded  as  a  precedent  for  the 
construction  of  the  State  law  on  employers'  liability. 


Empijoyers'  Liability — Railroad  Companies — Federal  Stat- 
ITTE — Assumption  of  Risk — Going  Between  Cars — Boldt  v.  Penn- 
sylvania Railroad  Co.^  Supreme  Court  of  the  United  States  {Jan,  7, 
1918) ,  38  Supreme  Court  Reporter^  page  139. — Edward  J.  Boldt  was 
killed  in  the  service  of  the  railroad  company  named,  and  his  admin- 
istratrix brought  suit  under  the  Federal  employers'  liability  act.  The 
verdict  and  judgment  in  the  district  court  were  for  the  company,  and 
these  were  affirmed  by  a  circuit  court  of  appeals.  The  employee  who 
was  killed  was  an  experienced  yard  conductor,  and  was  at  the  time  of 
his  death  between  two  cars  near  the  south  end  of  a  "  string,"  trying  to 
adjust  a  faulty  coupler.  Another  string  of  cars  running  down  grade 
from  the  north  in  charge  of  a  brakeman  struck  violently  against  those 
at  which  Boldt  was  at  work,  causing  his  death.  A  rule  forbade  em- 
ployees to  go  between  cars  without  taking  certain  precautions,  which 
rule  was  not  observed  in  this  case.  Mr.  Justice  McReynolds  delivered 
the  opinion  of  the  Supreme  Court  affirming  the  judgment  below. 
After  quoting  parts  of  the  charge  to  the  jury,  he  stated  that  only 
one  assignment  of  error,  in  which  objection  is  made  to  the  denial 
of  a  requested  charge  relating  to  assumption  of  risk,  was  properly 
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placed  before  the  court.    Following  is  part  of  the  language  of  the 
opinion  on  this  subject: 

Plaintiff  asked  a  charge  that: 

"The  risk  the  employee  now  assumes,  since  the  passage  of  the 
Federal  employers'  liability  act,  is  the  ordinary  dangers  incident  to 
his  employment,  which  does  not  now  include  the  assumption  of  rislc 
incident  to  the  negligence  of  defendant's  officers,  agents,  or  em- 
ployees." 

Denying  the  request  the  court  said : 

"  Under  the  employer's  liability  act  the  employee  simply  assumes 
the  risk  of  his  employment.  Section  4  reads  ^  Such  employee  shall 
not  be  held  to  have  assumed  the  risk  of  his  employment  in  any  case 
where  a  violation  by  such  common  carrier  of  any  statute  enacted 
for  the  safety  of  employees  contributed  to  the  injury,  or  death,  of 
such  employee.'  I  decline  to  charge  as  requested,  because  this  is  not 
an  action  of  the  kind  specified  in  section  4." 

In  cases  within  the  purview  of  the  statute  the  carrier  is  no  longer 
shielded  by  the  fellow-servant  rule,  but  must  answer  for  the  em- 
ployee's negligence  as  well  as  for  that  of  an  officer  or  agent. 

In  Seaboard  Air  Line  Ry.  Co.  v.  Horton,  233  U.  S.  492, 603, 34  Sup. 
Ct.  635,  639  [Bui.  No.  169,  p.  80] ,  we  said : 

"It  seems  to  us  that  section  4, in  eliminating  the  defense  of  as- 
sumption of  risk  in  the  cases  indicated,  quite  plainly  evidences  the 
legislative  intent  that  in  all  other  cases  such  assumption  shall  have  its 
former  effect  as  a  complete  bar  to  the  action." 

The  request  in  question  did  not  accurately  state  any  applicable  rule 
of  law  and  was  properly  refused.  Already  the  jury  had  been  told 
that  deceased  assumed  the  ordinary  risks  of  his  employment — a 
statement  more  favorable  than  plaintiff  could  properly  demand. 
The  risk  held  to  have  been  assumed  in  the  Horton  case  certainly 
arose  from  negligence  of  some  officer,  agent,  or  employee;  and  if  the 
negligence  of  all  these  should  be  excluded  in  actions  under  the  em- 
ployers' liability  act,  it  is  difficult  to  see  what  practical  application 
could  ever  be  given  in  them  to  the  established  doctrine  concerning  as- 
sumption of  risks. 

Employers-  Liability — Eailroad  Companies — Federal  Statute — 
Defective  Boiler — Approval  by  Federal  Inspector — Great  North- 
ern Ry.  Co.  V.  Donaldson^  Supreme  Court  of  tfte  United  States  (Mar, 
^,  191S) ,  38  Supreme  Court  Reporter,  page  230. — Vance  H.  Thorns, 
engineer  for  the  company  named,  was  killed  by  the  explosion  of  the 
boiler  of  his  engine,  and  his  administratrix,  Adaline  Donaldson, 
brought  suit  under  the  Federal  employers'  liability  act  to  recover 
damages  for  the  company's  alleged  negligence  causing  his  death.  It 
was  alleged  that  the  boiler  was  defective  in  the  following  respects : 

1.  The  button  heads  of  the  crown  bolts  of  the  boiler  were  exces- 
sively and  unnecessarily  large  and  consequently  unduly  exposed  to 
the  direct  heat  produced  by  the  oil  fuel  used  on  the  locomotive. 

2.  The  boiler  was  not  provided  with  fusible  safety  plugs. 

3.  Scale  was  negligently  allowed  by  defendant  company,  its  offi- 
cers and  employees,  to  accumulate  upon  the  crowji  sheet  of  the  boiler. 
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There  was  testimony  that  the  engine  had  been  a  coal  burner,  and 
it  was  claimed  on  the  part  of  the  plaintiff  that  when  it  was  changed 
to  bum  oil  the  bolt  heads  should  have  been  changed  to  a  much  smaller 
type,  and  that  the  size  of  the  heads  caused  deterioration  of  their 
material  and  4lie  weakening  which  was  in  part  the  cause  of  the  explo- 
sion. The  company  introduced  testimony  tending  to  show  that  the 
water  was  too  low  in  the  boiler  at  the  time  of  the  explosion,  due  to 
the  fault  of  the  engineer;  on  the  other  hand,  evidence  was  given  dis- 
puting this.  The  verdict  of  the  jury  and  the  judgment  of  the  trial 
court  were  for  the  plaintiff,  and  the  judgment  was  affirmed  by  the 
Supreme  Court  of  Washington.  As  to  the  conflicting  evidence,  the 
Supreme  Court  of  the  United  States  simply  said  that  under  the 
circumstances  it  was  not  its  province  to  weigh  and  pass  upon  it. 

The  trial  court  had  refused  to  give  a  charge  requested  by  the  com- 
pany on  the  matters  of  assumption  of  risk  and  of  the  effect  of  the 
Federal  boiler  inspection  act.  The  provisions  of  section  2  of  that  act, 
and  the  instructions  requested  and  those  actually  given  to  the  jury, 
are  quoted  in  the  opinion  delivered  by  Mr.  Justice  Day.  It  is 
said  that  the  charge  as  given  was  more  favorable  to  the  company 
than  the  law  requires.  As  to  the  alleged  approval  by  the  Federal 
inspectors  of  both  kinds  of  button  heads  the  court,  which  affirmed  the 
judgment  below,  said: 

The  further  contention  is  that  the  effect  of  this  charge  was  to 
leave  to  the  jury  to  determine  the  type  of  boiler  construction,  in  re- 
spect to  the  use  of  the  large  button  heads  which  are  allec^  to  have 
made  the  engine  unsafe  to  operate.  And  it  is  contended  that  there  is 
testimony  tending  to  show  that  the  use  of  either  the  large  or  small  kind 
of  button  heads  VFas  approved  by  the  Federal  department  of  boiler  in- 
spection. Attention  is  directed  to  the  testimony  of  an  expert  witness, 
offered  by  the  defendant  for  the  purpose  of  showing  that  low  water 
was  the  cause  of  the  explosion,  in  which  he  spoke  of  the  use  of  the 
button  heads  of  the  larger  and  also  of  the  smaller  or  taperhead  kind, 
and  was  asked  whether  the  United  States  Government  made  certain 
requirements  as  to  how  boilers  and  engines  should  be  constructed,  to 
which  he  answered : 

"  No.  Not  as  long  as  we  had  the  proper  factor  of  safety.  ♦  ♦  ♦ 
They  have  a  factor  of  safety,  and  the  factor  of  safety  is  five  on  the 
shell  of  the  boilers;  that  is,  if  we  have  a  200-pound  pressure  boiler  it 
should  stand  up  to  a  test  of  1,000  pounds;  five  to  one." 

Asked  whether  the  Government  inspects  engines  and  locomotives 
in  general,  he  answered:  "Yes;  b3r  the  United  States  inspector," 
and  that  there  was  a  standard  to  which  locomotives  must  be  built  in 
order  to  pass  inspection.  Asked  as  to  the  type  of  the  crown  bolt  per- 
mitted, he  answered  that  either  type  is  acceptable  when  properly 
applied.  It  is  evident  that  this  testimony,  whatever  might  be  its 
effect,  is  far  from  showing  an  approval  by  Government  inspectors  of 
the  use  of  the  large  type  of  button  head  upon  an  oil-burning  engine. 
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Nor  can  we  agree  with  the  contention  of  the  plaintiff  in  error  that 
so  long  as  the  large  button  head  had  not  been  disapproved  by  the 
Government  inspector  such  fact  is  conclusive  of  the  sufficiency  of  the 
type  in  use.  We  find  nothing  in  the  boiler  inspection  act  to  warrant 
the  conclusion  that  there  is  no  liability  for  an  unsafe  locomotive,  in 
view  of  the  provisions  of  section  2  of  tne  act,  because  some  particular 
feature  of  the  construction  which  has  been  found  unsafe  has  not  been 
disapproved  by  the  Federal  boiler  inspector. 


EmPLOYEK'S  LlABlLI'l^ — BaII.ROA!)  COMPANIES — FEDERAL  STATUTE — 

Interstate  Commerce — Factory  Switch — Safety  Appliance  Law — 
Workmen's  Compensation  Act — Kenna  v.  Calumet^  H.  dk  S.  E,  R, 
Co,^  Supreme  Court  of  Illinois  {June  W^  1918)^  ISO  Northeastern 
Reporter^  page  259, — ^The  plaintiff,  Kenna,  was  in  the  employ  of  the 
defendant  company  and  brought  action  for  damages  for  the  loss  of 
his  hand  resulting  from  an  accident  due  to  the  unsafe  condition  of  a 
coupler  on  a  car  operated  by  defendant  and  the  negligence  of  the  de- 
fendant's conductor,  judgment  being  in  the  plaintiff's  favor.  Kenna 
was  a  switchman  and  while  switching  cars  for  defendant  he  was 
compelled  to  go  between  two  cars  because  of  a  defective  coupler. 
While  there  the  conductor  caused  the  cars  to  kick  and  plaintiff's 
hand  was  crushed.  The  defendant  is  a  duly  organized  railroad  com- 
pany, operating  over  5  miles  of  track  which  constitutes  the  switching 
system  necessary  to  the  business  of  the  By-Products  Coke  Co.  Tlie 
defendant  served  only  the  By-Products  Co.,  delivering  cars  to  its 
plant  and  taking  cars  away.  For  this  purpose  it  had  connections 
with  two  belt  line  railways,  the  cars  handled  being  sent  from  one 
State  to  another.  As  to  a  claim  of  the  defendant  tliat  it  is  not  a  com- 
mon carrier,  the  court  said : 

A  railroad  corporation,  therefore,  can  not  be  organized  for  any 
other  purpose  than  the  transportation  of  goods  and  persons  for  the 
public.  It  can  not  be  organized  tot  the  purpose  of  private  transpor- 
tation. When  it  engages  in  the  business  of  transportation  it  does  so 
only  by  virtue  of  its  cnarter,  by  reason  of  the  fact  that  it  is  author- 
ized, as  a  common  carrier,  to  engage  in  that  business.  It  is  the  right 
of  the  public  to  use  the  road  and  demand  service,  and  not  the  extent 
of  the  business,  which  determines  its  character. 

The  defendant  also  claimed  that  the  case  was  subject  to  the  condi- 
tions of  the  workmen's  compensation  act,  though  it  is  conceded  that, 
where  the  Federal  employer's  liability  act  is  applicable,  it  excludes 
the  workmen's  compensation  act.  As  to  the  contention  that  the 
Federal  safety  appliance  act  also  excludes  the  workmen's  compensa- 
tion act,  the  court  said : 

The  safety  appliance  act  is  equally  exclusive.  In  Texas  &  Pacific 
Ry.  Co.  V.  Eigsby,  241  U.  S.  33,  36  Sup.  Ct.  482  [Bui.  224,  pp.  205- 
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208],  it  was  held  that  a  violation  of  the  safety  appliaace  act  gave  an 
injured  employee  a  right  of  action  even  thougn  he  was  not  at  the 
time  of  the  injury  engaged  in  interstate  commerce. 

It  is  argued  that  the  workmen'  compensation  act  does  not  conflict 
with  or  abrogate  any  of  the  provisions  of  the  safety  appliance  act^ 
but  only  changes  the  remedy.  The  safety  appliance  act  by  irresistible 
infei-ence,  as  held  by  the  Supreme  Court  of  the  United  States,  con- 
fers a  private  right  of  action  for  the  death  or  injury  of  an  employee 
caused  uy  a  violation  of  its  terms.  This  right  of  action  was  to  recover 
compensatory  damages  for  the  loss  suffered.  The  workmen's  com- 
pensation act  would  take  away  this  right  of  action  and  confer  in- 
stead a  right  to  a  sum  fixed  by  statute  without  regard  to  damages  in 
the  particular  cases  except  by  reference  to  the  wages  which  the  em- 
ployee was  then  earning  in  his  particular  employment.  The  work- 
men's compensation  act  substitutes,  not  a  different  remedy  for  the 
employee,  but  a  different  thing  for  him  to  recover. 

Regarding  the  relation  of  the  By-Products  Coke  Co.  and  the  defend- 
ant corporation  to  the  operation  of  the  factory  switch  the  court  said : 

A  system  of  internal  trackage  constructed  and  operated  by  an  in- 
dustrial corporation  to  meet  the  necessities  of  its  business  in  the 
process  of  manufacture  may  be  regarded  as  a  plant  facility  and  does 
not  make  the  corporation  a  common  carrier.  Where,  however,  the 
system  is  operated  by  an  independent  corporation  organized  as  a  com- 
mon carrier^  which,  in  addition  to  the  service  rendered  in  the  indus- 
trial operation  of  the  plant,  also  engages  in  the  transportation  in 
commerce  of  the  product  of  the  plant  to  customers  and  of  material 
required  by  the  plant  in  the  conduct  of  its  business  from  all  shippers 
to  tlie  plant,  such  additional  service  is  that  of  a  common  carrier.  The 
fact  that  under  its  discretionary  power  over  joint  rates  the  Inter- 
state Commerce  Commission  may  have  refused  to  allow  the  company 
to  participate  in  through  rates  because  such  participation  w^ould 
create  an  unjust  discrimination  does  not  establish  that  the  company 
is  not  a  common  carrier  within  the  meaning  of  the  safety  appliance 
act. 

The  judgment  of  the  lower  court,  awarding  damages  under  the  Fed- 
eral statutes,  was  therefore  affirmed. 


£MFLOTEes'  Liability — ^Railroad  Companies — Federal  Statute — 
Inteestatb  Commerce — Injuries  Sustained  in  Camp  Car — Phil-a- 
delphia^  BaUiTOore  (&  Washington  Railroad  Co.  v.  Smithy  Court  of 
Appeals  of  Maryland  {Feb.  27^  1918)  ^  103  Atlantic  Reporter^  page 
045, — The  defendant  railroad  company  operated  a  branch  line  of 
its  railroad  from  the  town  of  Clayton,  in  the  State  of  Delaware,  to 
the  town  of  Oxford,  in  the  State  of  Maryland,  over  which  it  trans- 
ported passengers  and  freight  in  interstate  and  intrastate  commerce. 
The  plaintiff,  Smith,  was  employed  by  the  defendant  as  a  "  carpenter 
laborer,"  in  connection  with  a  gang  of  bridge  carpenters  employed 
by  the  defendant  in  the  repair  of  its  bridges  and  abutments.    This 
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gang  worked  over  the  entire  line  of  the  defendant.  Plaintiffs  duties 
required  him  to  look  after  the  camp  car  in  which  the  gang  ate,  slept, 
and  lived,  and  also  to  prepare  the  meals  for  himself  and  the  other 
members  of  the  gang.  On  December  23,  1915,  the  gang  was  engaged 
in  repairing  a  bridge  in  Easton,  Md.,  and  the  camp  car  was  tempo- 
rarily on  a  siding  near  by.  The  camp  car  had  another  car  on  either 
side  of  it.  On  the  day  of  the  accident  the  plaintiff  was  engaged  in 
preparing  the  dinner  for  the  gang,  when,  without  warning  to  the 
plaintiff,  a  locomotive  ran  into  the  car  to  which  the  camp  car  was 
coupled  with  such  force  that  plaintiff  was  knocked  down  and  struck 
his  head  on  the  door  of  a  clothes  press  sustaining  the  injuries  for 
which  he  sued  under  tlie  Federal  statute  to  recover  damages.  From 
a  judgment  in  his  favor,  the  defendant  appealed,  contending  that 
the  case  did  not  come  under  the  Federal  employer's  liability  act.  In 
discussing  this  the  court  used  tlie  following  language : 

If  the  plaintiff  had,  through  the  negligence  of  the  defendant,  sus- 
tained the  injuries  complained  of  while  he  and  the  other  members 
of  the  gang  were  being  transported  in  the  camp  car  over  the  de- 
fendants' line  from  a  point  in  Delaware  to  a  pomt  in  Maryland  to 
repair  a  bridge  in  the  latter  State,  his  right  to  recover  under  the 
Federal  statute  could  not  be  questioned.  How,  then,  can  the  fact 
that  the  camp  car  was  temporarily  located  on  a  siding  of  the  de- 
fendant in  Maryland,  while  the  carpenters  were  repairing  a  bridge 
there,  before  being  moved  to  some  other  point  on  the  line,  perhaps 
in  Delaware,  for  the  same  purpose,  alter  the  relations  of  the  work 
in  which  the  plaintiff  was  employed  in  interstate  commerce?  The 
camp  car,  plaintiff,  and  carpenters  were,  at  the  time  of  the  injury, 
employed  by  the  defendant  in  the  repair  of  its  road,  which  was 
essentially  and  directly  related  to  the  interstate  commerce  in  which 
the  defendant  was  engaged,  and  we  see  no  good  reason  why  the 
plaintiff,  under  the  circumstances,  should  be  denied  the  protection 
of  the  act  relied  on. 

Employers'  Liabiliitt — Railroad  Companies — Federal  Statute — 
Interstate  Commerce — Pleading — Breen  v.  Iowa  Cent.  Ry,  Co.j 
Supreme  Court  of  Iowa  {Sept,  30^  1918)^168  Northwestern  Reporter^ 
page  901, — Myles  Kellehen  was  employed  as  an  engineer  by  the  de- 
fendant. He  was  seriously  injured  September  29, 1908,  by  the  break- 
ing of  a  side  bar  while  his  locomotive  was  in  motion,  and  for  the 
injuries  received,  his  assignee,  one  Breen,  brought  suit  for  damages 
imder  the  State  law  and  recovered.  In  the  final  trial,  on  the  cross- 
examination,  information  was  brought  out  tending  to  show  that  the 
parties  were  at  the  time  of  the  injury  engaged  in  interstate  com- 
merce. Three  trials  were  had,  but  at  no  time  did  the  defendant  plead 
that  the  parties  were  engaged  in  interstate  commerce  and  that  the 
action  should  be  brought  under  the  Federal  employers'  liability  act. 
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At  the  last  trial,  after  all  the  testimony  and  evidence  was  in,  the 
defendant  company  sought  to  amend  its  answer  to  permit  this  de- 
fense, which  the  trial  court  would  not  allow.  The  supreme  court, 
in  its  opinion  sustaining  this  ruling,  said  in  part: 

The  situation  in  a  ease  like  this  is  peculiar,  for  there  are  two  pos- 
sible remedies  for  the  same  injury,  depending  solely  on  the  relations 
of  the  parties  to  interstate  conmierce.  Both  remedies  are  adminis- 
tered by  the  same  court,  and  it  is  important  that  these  remedies  shall 
be  so  administered  that  one  may  not  be  made  a  pitfall  for,  or  played 
by  an  ingenious  counsel  against,  the  other;  if^  in  an  action  under 
tbe  State  law,  the  defendant  does  not  raise  the  issue  that  the  parties 
were  engaged  in  interstate  commerce  at  the  time,  rulings  on  the 
admissibility  of  evidence  are  to  be  made  as  thougn  that  issue  was 
not  involved.  If,  however,  facts  bringing  the  alleged  injury  within 
the  Federal  employers'  liability  act  are  i)ieaded,  then,  of  course,  such 
issue  is  to  be  taKen  into  account  in  limiting  the  range  of  cross-exam- 
ination. 

Nor  might  defendant  show  affirmatively,  as  a  defense  against 
the  claim  for  damages  alleged  in  the  petition,  in  the  absence  of  so 
pleading,  that  the  engineer  and  the  coi^any  were  engaged  in  inter- 
state  commerce  at  the  time  of  the  injury.  We  so  ruled  m  Bradbury  v. 
Railway,  149  Iowa  51, 128  N.  W.  1,  and  nothing  to  the  contrary  is  to 
be  found  in  the  decisions  of  the  Supreme  Court  of  the  United 
States. 

The  trial  court  did  not  err  in  sustaining  objection  to  the  proffered 
testimony. 


Emploters'  Liability — Railroad  Companies — Federal  Statute 
— Interstate  Commerce — Removing  Old  Rails — Fellow  Servant — 
Perez  v.  Union  Pacific  R.  Co.^  Supreme  Court  of  Utah  {Apr. 
W^  1918)^  173  Pacific  Reporter^  page  236. — Perez  was  engaged  as  a 
laborer  by  the  defendant  to  remove  old  rails,  which  had  been  de- 
tached from  the  ties  by  another  gang  of  workmen,  from  the  right 
of  way  to  a  scrap  pile.  Perez  and  seven  other  men  worked  together. 
It  was  their  custom  to  have  four  men  at  each  end  of  the  rail  grasp 
it  in  their  hands  and  raise  or  lower  it  to  or  from  a  push  car  on 
which  the  rails  were  conveyed  to  the  tool  house.  In  the  present 
case  the  four  men  on  the  opposite  end  of  the  rail  from  which 
Perez  and  his  companions  were  working,  dropped  their  end  without 
giving  the  usual  signal,  causing  the  end  on  which  Perez  was  holding 
to  fall  and  strike  his  leg,  inflicting  a  painful  and  perhaps  serious 
injury.  It  is  conceded  that  the  injury  was  caused  by  the  negligence 
of  the  men  on  the  opposite  end  of  the  rail  from  Perez.  Defendant, 
claims  this  negligence  is  not  attributable  to  it,  and  on  this  ground 
secured  judgment  in  the  court  below,  whereupon  the  plaintiff  ap- 
pealed.   The  injury  was  received  in  tlie  State  of  Wyoming,  so  that  the 
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law  of  the  jurisdiction  was  applicable.    The  supreme  court  affirmed 
the  judgment  of  the  court  below,  saying  in  part : 

The  oommon  law  as  to  fellow  servants  and  the  liability  of  Uieir 
employer  for  an  injury  caused  to  one  employee  by  the  negligence  of 
another  is  in  force  in  the  State  of  Wyoming,  and  is  controlling  in 
this  case  so  far  as  that  point  is  conoemed.  The  8  men  handling  the 
rail  above  referred  to,  including  the  plaintiff,  were  undoubtedly  fel- 
low servants,  and  under  the  law  referred  to  the  defendant  is  not 
liable  tor  the  injury  which  the  plaintiff  sustained.  If  it  is  liable  at 
all,  it  must  be  by  virtue  of  some  other  law  applicable  to  the  facts  of 
this  particular  case. 

It  is  contended  by  appellant,  Perez,  that  this  case  comes  within 
the  provisions  of  the  Federal  employers'  liability  act,  which  makes 
radical  changes  in  the  ccHnmon  law,  especially  as  to  the  fellow-ser- 
vant doctrine,  which  the  act  entirely  abrogates  and  repeals. 

In  the  case  at  bar  the  concrete  questions  at  this  time  are:  Was 
the  plaintiff,  at  the  time  he  was  injured,  employed  in  the  doing  of 
anything  to  facilitate  the  movement  of  commerce  from  one  State  to 
another?  Was  the  instrumentality  upon  which  he  was  employed 
calculated,  in  any  manner,  directly  to  contribute  to  or  be  in  aid  of 
commerce  between  two  or  more  States  ?  In  the  light  of  adjudicated 
cases  construing  the  act  of  Congress,  as  we  read  them,  these  ques- 
tions must  be  answered  in  the  negative.  If  the  plaintiff  had  been 
engaged  in  repairing  a  track  admitted  or  proven  to  be  an  interstate  . 
track,  and  what  he  was  doing  tended  to  facilitate  transportation 
from  one  State  to  another,  in  our  judgment,  he  would  have  been  en- 
gaged in  interstate  commerce.  But  here  he  was  not  engaged  in  re- 
pairing the  track,  rendering  it  capable  of  carrying  commerce.  If 
he  and  his  fellow  workmen  carrying  the  rail  had  not  removed  it 
from  the  side  of  the  track  where  it  had  been  laid  by  those  repairing 
the  track,  transportation  on  the  road,  so  far  as  the  record  discloses, 
would  have  been  just  as  effectual  and  commerce  could  have  been 
carried  on  without  interruption. 


Emfloyebs'  Liability — Railroad  Companies — Federal  Statute — 
Interstate  Commerce — ^Timekeeper — Crecelius  v.  Chicago^  M.  <j5  St. 
P.  By.  Co.^  Supreme  Court  of  Missouri  {May  17^  1918) , WB  Southwest- 
ern Reporter  J  page  181, — ^Walter  Crecelius  was  employed  as  a  time- 
keeper by  the  defendant  While  crossing  the  company's  tracks  he  was 
run  into  and  killed.  His  administrator  brought  action  and  recovered 
judgment  under  the  Federal  employers'  liability  act.  Further  facts 
of  the  case  are  stated  in  the  opinion  of  the  court  which  is  in  part  as 
foUows: 

Deceased,  on  the  day  he  was  killed,  was  working  as  a  timekeeper 
for  a  gang  of  men  engaged  in  repairing  the  main  track  of  an  inter- 
state railroad,  and  in  constructing  a  temporary  track  to  be  used  while 
the  grade  of  the  main  track  was  being  lowered.  After  work  hours 
for  the  gang  of  laborers,  but  at  a  time  when  the  duties  of  the  de- 
ceased required  him  to  make  out  and  send  the  roadmaster  of  the  de- 
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fendant  a  daily  telegraphic  report  of  the  number  of  men  engaged  and 
the  nature  of  the  work  done  by  the  gang  of  which  deceased  was  time- 
keeper, and  after  he  had  prepared  his  report,  he  was  killed  by  an 
intrastate  work  train,  while  he  was  crossing  the  tracks  of  defendant 
on  his  way  to  the  telegraph  office  to  wire  in  said  report. 

We  conclude  therefore  that  at  the  time  deceased  met  his  death  he 
was  engaged  in  the  performance  of  duties  which  were  so  closely  con- 
nected  with  interstate  commerce  as  to  constitute  a  part  thereof, 
within  the  purview  of  the  Federal  employers'  liability  act. 

Though  sustaining  the  court  below  in  regard  to  the  nature  of  the 
employment,  the  judgment  was  reversed  and  a  new  trial  ordered  be- 
cause of  improper  instructions  to  the  jury  by  the  trial  judge. 


Employers'  Liabilitt — Railboad  Companies — Federal  Statute — 
Interstate  Commerce — Work  on  Roadbed — Ohio  Valley  Electric 
Ry,  Co.  V.  BrurrvfieliPs  Admr,^  Court  of  Appeals  of  Kentucky  {May 
28,  1918)^  203  Southwestern  Reporter,  page  5^j?.— James  Brumfield 
brought  this  action  to  recover  for  personal  injuries  received 
while  in  the  employ  of  the  Ohio  Valley  Electric  Ry.  Co.  He  died 
before  this  appeal  was  heard  and  his  administrator  prosecuted 
the  action.  Action  was  brought  under  the  Federal  employers' 
liability  act.  Brumfield  had  been  engaged  by  the  railway  company 
to  gather  and  move  a  lot  of  old  and  worthless  ties  from  where 
they  had  been  thrown  along  the  right  of  way  to  a  fill  where  he  and 
his  companions  were  to  dump  them.  There  had  once  been  a  trestle 
where  the  fill  was  now  located.  The  ties  were  used  in  strengthening 
and  reinforcing  the  fill.  While  engaged  in  this  work  Brumfield  was 
injured,  and  for  these  injuries  secured  judgment  in  the  trial  court. 
The  railway  company  operated  a  line  frcnn  Ashland,  Ky.,  to  Hun- 
tington, W.  Va.  The  appellant  railway  company  contends  that  the 
work  Brumfield  was  doing  was  not  such  as  to  be  termed  interstate 
commerce  within  the  meaning  of  the  Federal  employers'  liability  act. 
In  the  course  of  the  opinion  of  the  court,  sustaining  the  judgment 
of  the  court  below,  Justice  Carroll  said : 

We  think  there  can  be  no  doubt  about  the  proposition  that,  if  these 
old  ties  were  being  thrown  over  the  embankment  for  the  purpose  of 
strengthening  or  making  it  safer  for  use  in  interstate  transjwrta- 
tion,  Brumfield,  when  injured,  was  engaged  in  such  transportation, 
or  in  work  so  closely  related  to  it  as  to  be  practically  a  part  of  it. 
It  is  not  indispensable  that  the  employee  should  be  engaged  in  inter- 
state transportation  in  the  sense  that  he  was  assisting  in  the  opera- 
tion of  a  train  engaged  in  such  commerce,  or  in  the  repair  of  trains, 
fixtures,  appliances,  or  tracks  the  repair  of  which  was  at  the  time  in- 
dispensable or  necessary  in  the  conduct  of  the  interstate  transporta- 
tion business*  The  repair  of  an  embankment  over  which  trains  used 
in  interstate  transportation  run  is  just  as  much  a  part  of  interstate 
transportation  as  are  the  rails  and  ties  and  cars  themselves. 
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Employers'  Liability — Railroad  Companies— Federal  Statute — 
Negligence  —  Burden  of  Proof  —  State  Law. —  New  Orleans  dk 
N.  E.  R.  Co.  et  al.  v.  IlarriSj  Supreme  Court  of  the  United 
States  (June  5,  1918),  38  Supreme  Court  Reporter^  page  685, -^ 
This  case  was  before  the  Supreme  Court  on  a  writ  of  error  to  the 
Supreme  Court  of  the  State  of  Mississippi.  The  latter  court  had 
affirmed  without  opinion  a  judgment  in  behalf  of  a  plaintiff  suing 
on  account  of  the  accidental  death  of  one  Van  Harris,  a  brakeman  in 
the  employ  of  the  railroad  company.  The  error  claimed  by  the 
company  on  this  appeal  was  mainly  in  regard  to  instructions  given  by 
the  judge  in  the  trial  court.  In  one  paragraph  the  judge  instructed 
the  jury  that  under  the  statutes  of  Mississippi  it  was  not  necessary  for 
the  plaintiff  to  prove  negligence,  proof  of  injury  being  "prima  facie 
evidence  of  the  want  of  skill  and  care."  (Mississippi  Code,  sec.  1985, 
amended  by  ch.  215,  Acts  of  1912.)  The  effect  of  this  provision  is  to 
put  the  burden  of  proof  upon  the  defendant  company  to  show  "  by  a 
preponderance  of  the  evidence  that  its  servants  were  not  guilty  of 
negligence." 

The  Supreme  Court  reversed  the  decisions  of  the  State  courts  on  the 
ground  that  such  a  shifting  of  the  burden  of  proof  under  the  Federal 
statute  was  not  within  the  power  of  the  State.  Mr.  Justice  McR^y- 
nolds,  who  delivered  the  opinion  of  the  court,  in  speaking  on  this 
point,  said : 

The  Federal  courts  have  long  held  that  where  a  suit  is  brought 
against  a  railroad  for  injuries  to  an  employee  resulting  from  its 
negligence,  such  negligence  is  an  affirmative  fact  which  plaintiff  must 
establish.  The  Nitro-Glycerine  Case,  15  Wall.  524,  537;  Looney  v. 
Metropolitan  Eailroad  Co.,  200  U.  S.  480,  487,  20  Sup.  Ct.  303,  50  L. 
Ed.  564 ;  Southern  Ry.  Co.  y,  Bennett,  233  U.  S.  80, 85, 34  Sup.  Ct.  566, 
58  L.  Ed.  860.  In  proceedings  brought  under  the  Federal  employers' 
liability  act,  rights  and  obligations  depend  upon  it  and  applicable 
principles  of  common  law  as  interpreted  and  applied  in  Federal 
courts,  and  negligence  is  essential  to  recovery.     [Cfases  cited.] 

The  established  principles  and  our  holdings  in  Central  Vermont 
Ry.  7;.  White,  238  U.  S.  507,  511,  512, 35  Sup.  (^t.  865  [Bui.  189,  p,  85], 
we  think  make  it  clear  that  the  question  of  burden  of  proof  is  a 
matter  of  substance  and  not  subject  to  control  by  laws  of  the  several 
States. 

Empix)yer8'  Liability — Railroad  Companies — Federal  Statute — 
Negligence — Defects  op  Ties  and  Ballasting — Nelson  v.  Southern 
Ry,  Co.,  Supreme  Court  of  the  United  States  {Mar.  4, 1918),  38  Su- 
preme Court  Reporter,  page  233. — Philip  Nelson  brought  action 
against  the  railway  company  named,  and  a  judgment  in  his  favor 
was  reversed  by  the  Supreme  Court  of  North  Carolina.  The  dispute 
was  as  to  whether  the  state  of  facts  disclosed  as  causing  the  injury 
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constituted  negligence  for  which  the  company  was  liable.  The 
United  States  Supreme  Court  agreed  with  the  State  supreme  court 
in  holding  that  it  did  not,  the  brief  opinion  by  Mr.  Justice  Brandeia 
stating  the  facts  and  the  conclusion  in  the  following  language : 

Nelson,  a  civil  engineer  who  had  been  in  the  employ  of  the  South- 
ern Railway  11  years,  was  directed  to  make  a  survey  in  one  of  its 
yards.  While  doing  so  he  walked  on  the  main  track  between  the 
rails  where  he  had  seen  others  walk.  As  he  stepped  upon  a  crosstie, 
a  small  V-shaped  piece  of  it  one  and  a  half  inches  by  six  being  rot- 
ten, slivered  off  under  his  weight.  His  foot  slipped  down  between 
the  ties  where  the  ballast  was  five  or  six  inches  below  the  top  of  the 
tie;  and  stumbling,  he  fell  and  dislocated  his  knee.  The  defect  in 
the  tie  could  have  been  discovered  by  sounding  with  an  iron  rod  and 
the  standard  of  maintenance  of  roadbed  prescribed  by  the  railway 
was  to  ballast  to  the  top  of  the  ties.  But  neither  the  condition  of 
the  tie,  nor  the  failure  to  ballast  to  the  top  of  the  tie,  was  a  defect  of 
a  character  to  impair  safety  in  operation.  Plaintiff  knew  that  there 
were  always  some  ties  on  the  line  which  were  partlv  decayed,  and 
also  that  the  ballast  was  occasionally  below  the  top  of  the  ties. 

It  i5  clear  that  the  defendant  did  not  fail  in  any  duty  which  it 
owed  to  the  plaintiff. 


Employers'  Liability — Railroad  Companies — Federal  Statute — 
Warning  op  LoW  Bridge — Sufficiency  of  Telltales — Marland  v. 
Philadelphia  <&  R.  Ry.  Co.^  United  States  Circuit  Court  of  Appeals^ 
Third  Circuit  {Nov.  7, 1917),  U6  Federal  Reporter,  page  P2.— The 
body  of  William  Marland,  a  brakeman,  was  found  on  a  pile  of  coal 
in  the  tender  of  his  train,  with  the  skull  crushed.  His  widow,  Cath- 
erine Marland,  brought  suit  against  his  employer,  the  company 
named,  alleging  that  the  employee  struck  a  low  bridge,  and  that  the 
company  had  not  fulfilled  its  duty  in  warning  him  of  the  danger 
ftx)m  this  cause.  At  the  trial  the  evidence  seemed  to  eliminate  four 
of  five  bridges  under  which  he  passed,  three  because  they  were  so 
high  that  he  could  not  have  come  in  contact  with  them,  and  the 
fourth  because  he  could  not  have  reached  the  position  on  the  train 
where  he  was  found,  at  the  time  this  bridge  was  passed.  It  appeared 
tliat  the  fifth  bridge  was  composed  of  three  parts,  and  that  the  sides, 
which  would  first  be  seen  by  one  approaching  along  the  railroad 
track,  had  a  safe  clearance,  while  the  center  was  some  feet  lower 
underneath,  but,  being  blackened  by  smoke,  could  not  be  seen  to  be 
thus  different.  The  court  therefore  dismissed  the  objection  of  the 
(-<»mpany  to  the  charge  to  the  jury,  as  to  whether  or  not  the  supply- 
ing of  telltales,  without  further  warning  as  to  the  exact  conditions, 
Was  a  sufficient  compliance  with  the  duty  of  the  road,  and  affirmed 
tht  judgment  of  the  trial  court,  which  had  been  for  the  plaintiff  in 
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accordance  with  the  verdict.    Judge  Buffington  for  the  court  said  in 
part : 

The  question  of  notice,  we  think,  was  one  especially  for  the  jury. 
The  bridge  was,  as  we  have  said,  of  so  peculiar  and  unique  a  charac- 
ter as  to  create  latent  and  unlooked-for  dangers  to  trainmen.  It  is 
true  the  railroad  had  provided  telltales ;  but  for  the  court  to  have  in- 
structed the  jury  that  these  recomized  standard  safeguards  in  and 
of  themselves  were  a  complete  fulfillment  of  the  duty  of  notice  would 
have  been  error.  The  questions  of  notice  given  by  the  defendant  and 
of  knowledge  acquired  in  any  way  by  the  deceased  of  such  dangers 
was  submitted  to  the  consiaeration  of  the  jury  in  proper  terms. 
When  the  real  atmosphere  of  the  trial  is  sensed,  the  case  was  tried 
and  determined  upon  two  questions  of  fact:  First,  whether  the  de- 
ceased was  struck  oy  an  overhanging  bridge  which  had  a  latent  and 
unusual  danger;  and,  second,  was  the  deceased  carried  under  such 
bridge  without  notice  or  knowledge  of  its  latent  dangers? 

Holding  that  the  trial  court  had  properly  answered  these  questions 
in  the  affirmative,  he  affirmed  its  judgment. 


EiiPLOYERs'  Liability — Railroad  Companies — ^Federal  Statute — 
Workmen's  Compensation — Employees  Engaged  in  Interstate 
and  Intrastate  Com^ierce — Spokane  <&  7.  E,  Ry,  Co.  et  al.  v.  Wilson 
et  al.,  Supy^eme  Court  of  Washington  {Nov.  19^  1918),  176  Paciiic  Re- 
porter, page  3^, — This  is  an  action  against  the  Industrial  Insurance 
Commission  by  three  electric  railway  companies  that  do  an  intrastate 
and  also  an  interstate  business.  Three  employees  were  injured  and 
awards  were  allowed  against  each  of  tlie  companies.  The  railway 
companies  claimed  that  the  commission  had  no  jurisdiction  inasmuch 
as  the  companies  are  engaged  in  interstate  commerce  and  the  Federal 
employers'  liability  act  must  control. 

The  State  compensation  law  had  been  amended  in  1917  so  as  to 
exclude  from  its  operation  employees  of  common  carriers  engaged  in 
interstate  and  foreign  commerce,  as  well  as  in  intrastate  commerce, 
the -former  being,  of  course,  entitled  to  recover  under  the  Federal 
liability  law,  if  the  conditions  warrant,  while  the  latter  were  given 
the  right  to  sue  under  like  conditions  under  a  State  law  of  identical 
provisions.  The  supreme  court  of  the  State  reversed  the  judgment 
of  the  lower  court  sustaining  the  award  and  directed  a  decree  to  be 
entered  restraining  the  collection  of  the  award. 

Its  opinion,  delivered  by  Chief  Justice  Main,  is  in  part  as  follows  : 

From  the  statement  of  the  business  engaged  in  by  the  three  com- 
panies involved  in  these  suits,  it  is  apparent  that  a  great  number  of 
employees  are  engaged  in  work  so  impossible  of  segreffation,  as  to 
whether  it  is  at  any  given  time  interstate  or  intrastate,  that  the  ques- 
tion of  whether  they  came  within  the  State  law  or  the  Federal  law  is 
impossible  of  determination* 
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In  attempting  to  remedy  this  situation,  and  at  the  same  time -not 
to  remit  employees  to  the  uncertainty  of  the  common  law  liability, 
the  amendment  of  1917  was  enacted,  and,  as  we  view  it,  that  act,  in- 
stead of  attempting  to  segregate  employees  into  two  classes — those 
engaged  in  interstate  and  those  engaged  in  intrastate  work — ^the  leg- 
islature, in  effect,  said  that  it  matters  not  whether  the  employees  arc 
en^ged  in  interstate  or  intrastate  work  so  long  as  the  company  for 
which  they  were  working  was  a  railroad  actually  engaged  to  some  ex- 
tent in  doing  an  interstate,  foreign,  or  intrastate  commerce.  In  other 
words,  the  character  of  the  business  of  the  railroad  company  deter- 
mines the  status  of  the  employees,  and  if  a  portion  of  the  railroad 
company's  business  is  interstate  the  employees  engaged  in  its  main- 
tenance and  operation,  or  in  the  maintenance  and  construction  of  its 
equipment,  should  not  come  within  the  operation  of  the  State  law, 
but  that  all  such  employees  could  recover  in  the  State  courts,  not 
under  the  common  law  liability,  but  under  the  liability  imposed  under 
the  amei^dment,  which  is  the  same  liability  fixed  by  the  Federal  em- 
plovers'  liability  act. 

Under  this  interpretation  of  the  act,  the  employee  is  the  beneficiary 
of  a  clear  definition  of  his  status. 


Employers'  Liability — Release — Fraud — Carr  v.  Sacramento 
Clay  Products  Co.^  District  Court  of  Appeal^  Third  DistHct^  Call- 
fomia  {Jan.  31^  1918),  170  Pacific  Reporter,  page  U^.—E.  G.  Can- 
was  injured  on  July  19,  1913,  and  in  this  appeal  from  the  result  of 
the  trial  of  his  suit  for  damages,  in  which  he  was  awarded  damages 
in  the  sum  of  $7,500,  it  was  not  disputed  that  the  evidence  was  suffi- 
cient to  justify  the  finding  of  negligence  as  charged,  or  even  that  of 
gi'oss  negligence  which  the  court  made;  nor  Avas  there  any  claim 
of  contributory  negligence,  or  of  excessiveness  of  the  damages 
awarded.  The  facts  on  which  the  effort  to  overturn  the  judgment 
was  based  were  the  giving  of  a  release  by  Carr  on  August  29,  1918, 
and  his  delay  in  taking  action  to  rescind  this  release,  which  it  was 
claimed,  being  unreasonable,  constituted  laches  and  was  fatal  to  his 
further  recovery.  There  was  evidence  to  warrant  a  finding  that  he 
signed  the  release,  vrhich  was  given  in  consideration  of  the  paymejit 
of  ^2YI,  under  the  belief,  fostered  by  the  representative  of  the  em- 
ployer, that  all  that  he  could  recover  was  65  per  cent  of  his  wages 
for  12  weeks,  and  $100  hospital,  medical,  and  surgical  bills,  amount- 
ing in  all  to  the  sum  paid  him.  He  was  not  at  that  time  aware  that 
the  company  had  not  elected  to  be  governed  by  the  provisions  of  tli^ 
compensation  act  of  the  State,  and  there  was  much  evidence  as  to 
his  weak  physical  condition  caused  by  the  injury,  and  also  of  a  mental 
deficiency  bordering  on  insanity.  Testimony  introduced  on  behalf 
of  the  company  tended  to  prove  the  contrary,  but  since  the  jury's 
verdict  had  been  for  the  employee,  the  court  was  under  the  necessity 
of  considering  the  evidence  in  his  favor  as  true.     The  court  held  that 
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f raiid  might  be  imputed*  to  the  company,  since  a  matter  of  fact, 
namely,  whether  the  company  had  accepted  the  compensation  law, 
was  involved,  as  well  as  matters  of  law.  The  delay  in  taking 
action  to  rescind  the  release  until  the  following  May  was  held  not  to 
bo  fatal,  since  the  advice  of  competent  counsel,  that  in  view  of  the 
release  it  would  be  useless  to  attempt  further  recovery,  had  been  fol- 
lowed.   The  judgment  was  accordingly  affirmed. 


Employers'  LiABiLrrr — Release — Fraud — Morstad  v.  Atchison^ 
T.  A  S.  F.  Ry.  Co.^  Supreme  Court  of  New  Mexico  {Feb.  23^  1918)  ^ 
170  Paciiic  Reporter^  page  886, — ^Andrew  Morstad  was  in  the  employ 
of  the  railway  company  named,  and  was  engaged  with  a  fellow 
servant,  Knight,  in  unloading  bridge  timbers  from  a  car  standing 
upon  a  trestle,  using  cant  hooks  for  the  purpose.  They  had  raised 
a  timber  nearly  to  the  point  where  it  would  turn  over  and  fall  from 
the  car  when  Knight's  cant  hook  slipped  from  the  timber.  This 
caused  the  whole  weight  to  fall  against  the  cant  hook  which  Morstad 
held,  and  threw  him  off  the  trestle  to  the  ground,  causing  injuries  to 
his  knee  and  leg,  for  which  he  sought  damages  in  this  suit.  The 
negligence  of  the  employer  alleged  was  the  hiring  of  an  incompetent 
servant,  Knight,  who,  because  of  his  inexperience,  held  the  handle 
of  the  cant  hook  at  an  improper  angle  to  the  timber,  and  failed  to 
secure  a  good  hold.  The  company  denied  this  negligence,  and  also 
pleaded  the  execution  by  the  employee  of  a  release  in  settlement  of 
his  claim.  He  asserted  in  reply  that  he  was  not  in  a  condition  to 
comprehend  what  he  was  doing  when  he  signed  the  document,  that 
he  did  not  read  it  or  know  the  contents  of  it,  and  believed  that  it 
was  an  application  for  transportation  to  the  company's  hospital,  and 
that  the  foreman  so  represented  it  to  him.'  The  plaintiff  recovered  a 
verdict  for  $2,950,  on  which  judgment  was  entered.  On  this  appeal 
both  the  question  of  negligence  and  of  the  validity  of  the  release  were 
decided  against  the  employee,  and  the  judgment  was  reversed.  The 
release  was  signed  while  the  employee  was  in  a  bunk,  soon  after  the 
accident.  The  foreman  presented  the  paper,  saying,  "  Here  is  some- 
thing you  will  have  to  sign  before  you  go  to  the  hospital."  He  started 
to  read  it,  but  testified  that  he  did  not  do  so  because  he  did  not  have 
his  glasses  and  because  he  was  in  pain,  and  his  leg  hurt  when  he  sat 
up,  so  he  signed  the  paper  without  further  inquiry.  The  court  failed 
to  find  any  reason  to  believe  that  he  was  physically  or  mentally  in- 
competent at  the  time,  since  he  testified  clearly  as  to  all  the  circum- 
stances surrounding  the  signing;  and,  emphasizing  the  necessity  that 
written  contracts  should  be  binding  in  all  but  exceptional  cases,  it 
held  that  the  plaintiff  must  abide  by  the  results  of  his  bargain. 
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EMPiiBYERs'  Liability — Beubase — Repudiation — ^Tender  —  Swan 
T.  Great  Northern  Ry,  Co.^  Supreme  Court  of  North  Dakota  {June 
]0^  1918)^  168  Northwestern  Reporter^  po{fe  657. — ^This  is  a  personal- 
injury  case,  in  which  defendant  appeals  from  a  judgment  for  $1,284. 
As  a  section  hand  in  the  employ  of  the  defendant,  plaintiff  was  on  a 
irasoline  motor  which,  running  into  an  open  switch,  caused  him  to  "be 
thrown  to  the  ground  and  severely  injured.  Some  two  months  after 
tlie  injury,  a  settlement  was  made  with  Swan,  and  he  signed  a  release 
for  $375,  which  sum  he  received  and  retained.  It  was  claimed  that  in 
part  consideration  for  the  release  the  company  contracted  to  retain 
plaintiff  in  its  services  at  some  easy  job  but  that  in  six  weeks  it  dis- 
charged him  without  cause.  The  defendant  company  denied  the 
promise  to  employ,  but  the  court  lailed  that  this  was  proper  matter 
to  submit  to  the  jury,  and,  if  fraud  was  found,  the  law  would  afford 
a  remedy.  However,  the  damage  suit  could  not  be  maintained  with- 
out a  restoration  of  the  siun  paid  in  settlement,  which  had  been  re- 
tained. The  judgment  of  the  lower  court  was  therefore  reversed, 
Judge  Christenson  saying  in  the  course  of  the  opinion  delivered  by 
him: 

It  is  undisputed  that  at  the  time  plaintiff  received  the  money  he 
executed  the  written  release.  It  is  further  undisputed  that  this  release 
was  carefully  read  over  to  the  plaintiff  before  he  signed  it.  He  was 
not  deceived  as  to  its  contents,  or  its  purpose.  He  knew  that  its  pur- 
pose and  effect  was  to  release  and  discharge  his  right  of  action 
against  the  defendant.  He  signed  the  very  instrument  which  he  in- 
tended to  sign.  If  his  signature  to  the  release  was  obtained  by  fraud 
and  deceit,  the  law  affords  him  ample  remedy.  However,  he  has  no 
right  to  retain  that  which  he  received  as  consideration,  and  repudiate 
the  remainder  of  the  contract. 


E»fFix)TER8'  Liability — Safe  Appliances — Negligence — Quality 
OF  Dynamite  Supplied — Terleski  v.  Carr  Coal  Mining  <&  Mfg.  Co., 
Supreme  Court  of  Kansas  {May  11, 1918),  173  Pamfic  Reporter,  page 
^. — Terleski  was  a  miner  in  the  employ  of  the  defendant.  It  was  the 
custom  of  the  defendant  company  to  keep  on  hand  a  supply  of  dyna- 
mite which  was  supplied  to  and  purchased  by  the  miners  as  they 
needed  it.  Plaintiff,  who  had  several  years  of  mining  experience,  had 
always  used  the  40  per  cent  grade  of  dynamite  and  was  familiar. with 
the  handling  of  this  grade.  He  went  to  defendant's  storekeeper  and 
asked  for  the  40  per  cent  grade,  and  the  storekeeper  knowingly  gave 
him  the  60  per  cent  grade,  which  is  more  sensitive  than  the  40  per 
cent  grade.  The  plaintiff,  while  tamping  the  dynamite  in  a  drill  hole 
which  he  had  made,  was  injured  by  the  premature  explosion  of  the. 
rlynainite,  causing  him,  among  other  injuries,  to  lose  his  eyesight. 
The  court  awarded  plaintiff  damages  on  the  ground  that  the  evi- 
dence that  the  defendant  gave  plaintiff  a  higher  grade  of  dynamite 
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than  was  asked  for  was  sufficient  to  sustain  a  charge  of  negligence  on 
the  part  of  the  defendant.  In  affirming  this  judgment,  the  supreme 
court  said  in  part : 

The  evidence  in  behalf  of  the  defendant  was  contradictory  of  that 
offered  by  the  plaintiff,  but  taking  all  the  testimony,  direct  and  cir- 
cumstantial, it  can  not  be  said  the  findings  and  verdict  are  without 
support.  The  jury  found  that  the  defendant  had  been  handling 
other  grades  of  dynamite  than  40  per  cent,  and  had  actually  sold 
some  of  the  60  per  cent;  that  the  stick  sold  to  the  plaintiff  was  taken 
from  a  box  containing  60  per  cent  grade  and  was  of  higher  grade 
than  40  per  cent;  and  that  the  one  who  sold  the  dynamite  to  the 
plaintiff  had  reason  to  believe  it  was  more  than  40  per  cent  in 
strength. 


Employers'  LiABiLrrr — Safe  Appliances — Wrongful  Use — Ten 
Mile  Lurriber  Co.  v.  Garner^  Supreme  Court  of  Mississippi  {June  3, 
1918) ,  78  Southern  Reporter^  pdge  776, — Garner  was  in  the  employ 
of  the  defendant  lumber  company  and  was  engaged  with  a  track  and 
bridge  crew.  The  crew  had  use  for  a  tool  called  a  maul.  While  they 
were  working  another  crew  came  and  borrowed  their  maul  and  left  a 
damaged  one  which  could  no  longer  be  used.  The  crew  of  the  plain- 
tiff had  been  using  a  cant  hook  which  had  in  use  become  so  bent  as  to 
become  almost  useless.  Instead  of  sending  the  cant  hook  to  the  black- 
smitli,  who  was  the  proper  person  to  make  repairs,  the  plaintiff 
and  his  coworkers  attempted  to  repair  the  cant  hook  themselves  by 
laying  it  upon  the  maul  and  striking  it  with  an  ax.  Wliile  doing  this 
a  piece  of  metal  was  struck  out  of  the  maul  and  came  in  contact  with 
Garner's  eye,  causing  an  injury  for  which  he  sued.  Plaintiff  recov- 
ered damages  and  defendant  aj)pealed.  The  judgment  was  reversed, 
the  following  being  quoted  from  the  opinion  of  the  court : 

It  appears  that  the  defect  was  not  in  the  ax  or  in  the  cant  hook, 
but  that  it  was  in  the  maul,  and  that  the  maul  was  not  being  used 
for  the  purpose  which  it  was  assigned  for  use  by  the  company,  and 
that  the  ax  Avas  not  a  proper  instrument  to  use  in  repairing  a  peavey, 
or  cant  hook.  This  case  is  governed  by  the  case  of  Illinois  Central 
E.  R.  Co.  V.  Daniels,  19  South.  830,  where  the  court  laid  down  the 
following  rule : 

"An  employer  is  not  liable  in  damages  to  one  of  its  employees 
where  the  mjury  resulted  from  putting  one  of  the  appliances  sup- 
plied to  a  use  for  which  it  was  not  intended  in  an  improper  manner.-' 

It  further  appears  that  whatever  defect  there  was  m  the  cant  hook 
was  caused  by  its  being  bent  in  the  course  of  the  work,  and  it  does  not 
appear  that  there  was  any  notice  of  this  defect  brought  to  the  at- 
tention of  the  master  or  any  neglect  on  the  part  of  the  master  in  hav- 
ing it  properly  repaired.  The  plaintiff,  having  imdertaken  to  repair 
this  tool  under  these  circimistances,  v^as  not  entitled  to  recover  from 
the  master. 
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EMFiiOTERs'  Liabujtt — Safe  Place — ^Assumption  of  Risk — In- 
jury TO  Ionobakt  Servant  by  Electrical  Shock — Kimberlin  v. 
Southwestern  Bell  Telephone  Co,,^  Kansas  City  Court  of  Appeals,  Mis- 
souri {Nov.  11^  1918)^  206  Southwestern  Reporter^  poige  430. — Kim- 
berlin was  by  trade  a  plasterer  and  was  in  the  habit,  during  slack  time 
in  his  work,  of  taking  odd  jobs  of  various  kinds.  A  dangerous  and 
poorly  insulated  electric  wire  belonging  to  the  defendant  company 
became  broken  so  that  a  portion  fell  across  an  electric  light  company's 
highly  charged  wire  and  thence  to  the  ground.  Hutton,  the  com- 
pany's head  lineman,  noting  the  trouble  in  the  connections  telephoned 
over  to  Grant  City  where  the  plaintiff  lived  and  where  the  broken 
wire  was.  Upon  being  informed  of  the  break  and  its  general  locality 
he  asked  the  lady  operator  to  get  a  man  to  fix  it  and  she  gave  the  job 
to  Kimberlin.  Kimberlin  went  to  the  place  where  the  wire  was 
broken  and  coiled  on  the  sidewalk.  When  he  grasped  the  wire  he 
received  a  severe  shock  and  was  knocked  unconscious,  receiving  in- 
juries for  which  he  later  recovered  damages.  The  court  of  appeals 
affirmed  the  judgment  of  the  trial  court,  saying  in  part: 

Now,  if  the  plaintiff  was  ignorant  of  the  danger  in  the  place  where 
he  was  sent  and  such  danger  was  not  so  glaringly  apparent  that,  as  a 
matter  of  law,  he  should  have  known  of  it,  and  the  defendant,  with 
knowledge  of  the  dangerous  situation,  negli|j:ently  sent  the  plaintiff  to 
the  place  without  warning  him,  and  plaintiff  was  injured,  then  de- 
fendant can  not  escape  liability  either  upon  the  ground  that  the  doc- 
trine of  a  safe  place  to  work  is  inapplicaole  or  that  the  defendant  as- 
sumed the  risk. 

The  evidence  tends  to  show  negligence  on  the  part  of  the  defendant, 
both  in  the  maintenance  of  its  wires  in  dangerous  proximity  to  the 
electric  wires  and  in  sending,  without  warning,  one  who  was  without 
knowledge  of  the  danger  incident  to  the  place. 

Hence,  we  can  not  say  there  was  no  evidence  of  negligence  on  the 
part  of  the  defendant  nor  that  plaintiff,  as  a  matter  of  law,  assumed 
the  risk.  The  rule  in  Missouri  is  that  the  servant  does  not  assume  to 
bear  the  consequences  of  his  employer's  negligence. 


Employers'  Liability — Safe  Place — Assurance  of  Safety — 
Ch£ss  <&  Wymond  Co.  v.  Wallis,  Supreme  Court  of  Arkansas  {Apr, 
29, 1918), 203  Southwestern  Reporter,  page  27 4.— On  May  27,  1914, 
Wallis  was  engaged  in  cutting  stave  bolts  for  the  Chess  &  Wymond 
Co.  He  had  been  directed  to  saw  a  log  lying  under  a  hanging  limb  by 
one  Norman,  his  foreman.  Wallis  called  the  foreman's  attention  to 
the  hanging  limb  but  was  assured  by  the  foreman  that  there  was 
no  danger  of  the  limb  falling.  Wallis  commenced  his  task  and  while 
so  employed  the  limb  fell,  severely  injuring  him.  Action  is  brought 
by  Wallis's  father  as  his  next  friend.  The  Chess  &  Wymond  Co. 
contend  that  the  danger  was  open  and  obvious  and  that  the  foreman 
could  have  had  no  better  knowledge  than  Wallis  as  to  the  danger. 
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The  case  was  submitted  to  the  jury  and  a  verdict  rendered  in  favor 
of  plaintiff,  Wallis.  Justice  Smith,  rendering  the  opinion  of  the  court 
on  appeal,  said  in  part : 

It  is  argued  that  the  danger  was  open  and  obvious,  and  that  Nor- 
man could  not  have  had  any  more  knowledge  of  the  danger  than  the 
appellee  himself  had,  for  according  to  the  appellee's  testimony  the 
presence  of  the  suspended  limb  was  known  alike  both  to  himself  and 
Norman.  But  it  is  just  here  that  we  think  the  jury  question  arises. 
The  master  is  presumed  to  know  the  hazards  of  the  employment,  and 
the  servant  has  a  right  to  rely  on  the  assurance  of  safety,  unless  the 
danger  is  so  open  and  obvious  that  its  existence  is  both  Imown  to  and 
appreciated  by  the  servant.  The  rule  is  stated  in  4  Labatt  on  Master 
and  Servant  (2d  Ed.)  page  3965,  as  follows: 

"But  it  has  been  held  that  the  assurance  of  safety  given  by  the 
master  may  be  of  such  a  character  as  to  take  away  all  question  of 
assumption  of  risk,  even  if  the  risk  is  known  to  the  servant.  The 
same  effect  is  reached  in  a  number  of  cases  which  hold  that  the 
servant  may  recover  if  he  is  injured  while  relying  upon  an  assurance 
of  safety,  unless  the  danger  was  so  great  and  imminent  that  a  reason- 
ably prudent  man  would  not  have  incurred  it." 

We  can  not  say  that  the  jury  did  not  have  the  right  to  take  into 
account  appellee's  age  and  experience  as  contrasted  with  that  of  his 
foreman,  and  to  find  therefrom  that  appellee  had  a  right  to  rely  upon 
the  assurance  given,  and  that  he  was  not  guilty  of  contributory 
negligence,  and  did  not  assume  the  risk. 

The  judgment  of  the  couit  below  was  therefore  affirmed. 


Employers'  Liability — Safe  Place — Guards  for  Dangerous 
Machinery — Schercr  v.  Danziger^  Supreme  Court  of  California 
{May  8 J 1918)^  173  Pacific  Reporter^  page  86, — Scherer  was  employed 
by  Danziger  on  the  latter's  ranch  as  an  engineer  to  operate  a  gaso- 
line engine  and  two  pumps.  Scherer  made  some  suggestions  as  to 
alterations  designed  to  make  the  conduct  of  his  duties  more  safe. 
The  alterations  were  made  with  the  approval  of  the  defendant, 
Danziger,  and  included  a  sheet-iron  cover  or  guard  for  some  exposed 
cogwheels  on  one  of  the  pumps.  The  defendant's  foreman,  Moebius, 
who  was  plaintiff's  superior,  objected  to  the  guard  over  the  cogwheels 
and  ordered  it  removed,  which  order  the  plaintiff  obeyed  under  pro- 
test. 

The  following  day,  as  Scherer  was  passing  the  exposed  cogwheels, 
a  rag  wliich  he  was  carrying  in  his  hand  got  caught  in  the  wheels, 
drawing  in  his  hand  and  injuring  it,  for  which  he  recovered  damages. 
The  opinion  of  the  court  on  appeal,  affirming  the  judgment  of  the 
court  below,  is  in  part  as  follows: 

This  evidence  fully  warranted  the  jury  in  finding  the  defendant 
had  failed  in  his  duty  to  use  ordinary  care  to  furnish  his  em- 
ployee a  reasonably  safe  place  in  which  to  work.  The  plaintiff 
was  not  obliged  to  prove  that  the  defendant  had  personal  knowledge 
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of  the  removal  of  the  cover.  Moebius  was  in  full  control  of  the 
plant,  and  notice  to  him  was,  of  course,  notice  to  his  principal. 
There  is  no  force  in  the  claim  that  there  would  have  been  no  element 
of  danger  in  the  situation  if  the  location  of  the  railing  (which  had 
been  around  the  cogwheels)  had  not  theretofore  been  changed  in 
accordance  with  the  plaintiff's  own  suggestions.  The  alterations  had 
the  approval  of  the  defendant,  and,  if  carried  out  according  to 
plaintiff's  ideas,  would  have  included  the  covering  of  the  cogwheels. 
The  dangerous  condition  was  created,  not  by  the  adoption  of  the 
plaintiff's  plan,  but  by  the  elimination  of  an  important  part  of  that 
plan. 


Employers'  Liability — Safe  Place — Necessity  to  Give  Warning 
OF  Impending  Blasts  in  Mines — United  Verde  Copper  Co.  v. 
Kuchan^  United  States  Circuit  Court  of  Appeals^  Ninth  Circuit 
(June  5,  1918)^  253  Federal  Reporter^  page  4^5, — Kuchan  was  em- 
ployed as  a  miner  in  the  copper  company's  mine.  While  passing  from 
a  place  on  the  700- foot  level,  where  he  was  put  to  work,  to  another 
place  to  eat  his  lunch,  a  heavy  blast  was  discharged  without  warning, 
resulting  in  severe  and  permanent  injuries  to  Kuchan,  for  which  he 
secured  a  judgment  for  damages.  The  law  of  Arizona,  where  the 
mine  is  located,  expressly  requires  a  warning  to  be  given  before  dis- 
charging blasts,  but  does  not  state  who  should  give  the  warning,  and 
it  is  the  contention  of  the  copper  company  that  the  duty  rested  upon 
the  servant  who  discharged  the  blast  and  not  upon  the  company. 
After  reviewing  the  provision  in  the  State  constitution  abrogating 
the  fellow -servant  rule  the  court  of  appeals,  in  affirming  the  judg- 
ment of  the  court  below,  used  in  part  the  following  language : 

It  follows  that,  if  it  be  conceded  that  the  statute  fails  to  place  the 
duty  to  give  the  warning  upon  the  mining  company,  nevertheless 
the  constitution  of  the  State,  construed  in  the  light  of  the  general 
law,  makes  the  company  responsible  for  the  neglect  of  such  duty, 
and  the  same  result  is  reached  as  though  the  statute  had  directly 
placed  the  duty  of  giving  the  warning  upon  the*  mining  company. 
The  responsibility  oi  the  mining  company  arises  under  the  general 
law  requiring  all  employers  to  use  ordinary  care  to  furnish  a  reason- 
ably safe  place  within  which  their  employees  are  required  to  work. 


Employers'  Liability — Safe  Place — Use  of  Guard — Negli- 
gence— Kancevieh  v.  Cudahy  Packing  Co,^  Supreme  Court  of  Iowa 
(Oct.  £5y  1918) J  169  Northwestern  Reporter^  page  186, — Kancevieh 
was  in  the  employ  of  the  defendant  and  it  was  his  duty  to  load  ice 
from  a  platform  into  railroad  cars.  The  platform  was  so  constructed 
that  it  was  level  with  the  tops  of  the  cars  when  they  stood  alongside. 
I'laintiff  was  working  on  one  occasion  when  the  cars  had  been  re- 
moved from  alongside  of  the  platform  and  in  doing  his  work  he 
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slipped  on  some  ice  and  fell  to  the  ground.  He  claims  he  was  not 
given  a  safe  place  to  work  in  because  the  platform  had  no  rail, 
although  the  use  of  a  rail  would  have  rendered  the  platform  useless, 
and  because  ice  had  accumulated  on  the  platform.  A  board  had  been 
provided  to  put  in  place  when  the  cars  were  away  from  the  platform. 
Plaintiff  had  put  up  this  board  on  previous  occasions  and  knew  of 
its  use.  In  affirming  the  judgment  of  the  lower  court  in  favor  of  the 
defendant  the  court  said : 

Moreover,  the  mere  putting  up  of  a  board  that  was  at  hand,  which 
plaintiff  knew  how  to  put  up,  and  had  seen  put  up  in  the  past,  even 
if  he  had  not  himself  done  so,  would  have  made  as  effective  a  guard 
as  was  needed  for  his  safety.  His  failure  to  use  this  means  of  self - 
protection  will  alone  dispose  of  the  complaint  of  the  absence  of  a 
permanent  guard  or  rail. 

The  proximate  cause  of  this  injury  was  a  slip  on  ice.  There  was 
no  ice  when  he  went  to  work.  It  came  into  existence  because  some 
ice  would  necessarily  fall  upon  the  platform  as  plaintiff  worked,  and 
because  of  his  work.  He  slipped  because  of  ice  he  knew  must  accu- 
mulate because  of  the  work,  work  that  he  had  been  doing  for  more 
than  a  year.  He  was  hurt  because  his  bodily  movements  did  not  take 
into  consideration  what  he  knew  to  be  a  necessary  incident  of  his 
work. 


E^iPLOYERs'  Liability — Safe  Place  and  Appliances — ^Vice  Prin- 
cipal.— Cooper  V.  Penn  Bridge  Co.^  Court  of  Ap]?eal8,  District 
of  Columbia  (Mar.  4?  1918),  Ji.6  Washington  Law  Reporter,  page 
164. —  The  bridge  company  undertook  to  replace  an  imderhung 
bridge  span  on  the  Pennsylvania  Avenue  Bridge  with  a  new  over- 
hung span.  One  Hoffman  was  sent  as  foreman  to  oversee  the  job. 
Hoffman  had  a  man  under  him  by  the  name  of  Hoover  who  acted 
as  foreman  in  his  absence  and  who  really  directed  the  work.  Hoover 
directed  one  Galloway  to  work  on  the  top  of  the  underhung  span, 
which  had  been  removed  to  a  barge  and  at  the  bottom  of  which 
other  men  were  vf^orking.  Galloway  went  to  get  a  maul,  but  found 
only  one  in  the  tool  box  and  the  handle  on  this  one  was  loose.  Gal- 
loway protested  that  the  maul  was  dangerous  and  might  fall  apart. 
Hoover  nevertheless  directed  Galloway  to  use  it,  as  there  was  no 
other  to  be  had.  While  using  this  defective  maul  the  head  fell  off 
and  struck  Cooper,  who  had  been  working  below,  upon  the  head, 
severely  injuring  him,  for  which  injuries  Cooper  brought  action. 
In  reversing  the  judgment  of  the  lower  court  in  favor  of  the  bridge 
company  this  court  used  in  part  the  following  language : 

It  of  course  is  not  denied  that  it  was  defendant's  duty  to  pro- 
vide for  the  plaintiff  a  reasonably  safe  place  in  which  to  work, 
but  defendant  contends  that  this  duty  was  performed  when  proper 
mauls  and  proper  handles  were  furnished  the  men.    While  there  is 
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some  dispute  under  the  evidence  as  to  whether  wedges  for  the  handles 
were  available,  we  do  not  consider  this  question  material  under 
our  view  of  the  case,  for,  though  it  may  be  conceded  that  where  an 
employer  furnished  such  a  simple  tool  as  a  hammer  or  maul,  he  is 
not  expected  to  superintend  its  use,  and  that  he  is  not  responsible 
for  minor  or  simjue  repairs  if  he  has  furnished  proper  materials 
therefor,  there  is  evidence  in  the  present  case  that  the  master, 
through  its  representative  Hoover,  deliberately  directed  and  there- 
by became  responsible  for  the  use  of  a  defectively  dangerous  tool. 
While  the  plaintiff  assumed  the  risk  "  normally  and  necessarily  inci- 
dent to  the  occupation "  in  which  he  was  engaged,  it  is  not  to  be 
assumed  that  his  employer  needlessly  would  subject  him  to  a  risk 
of  an  altogether  different  sort. 

This  is  not  a  case  where  a  simple  tool  has  been  furnished  an  em- 
ployee and  that  employee,  by  carelessly  failing  to  make  a  simple 
repair  with  material  at  hand,  has  injured  a  fellow  employee,  but 
rather  it  is  a  case  where  an  employer  has  deliberately  directed  the 
use  of  a  defective  tool  by  one  employee  to  the  injury  of  another  and 
innocent  employee. 

Empix)yer8'  Liability — Undertaking  Dangerous  Work — Neg- 
ligence TO  be  Pleaded. — Manwell  v.  Durst  Bros.j  Supreme  Court  of 
California  {Aug.  H^  1918)  j  174.  Pacific  Reporter^  page  881. — ^The  de- 
fendant owned  and  operated  a  ranch  on  which  he  raised  a  large 
crop  oi  hops.  To  pick  the  hops  he  employed  about  2,500  persons  of 
all  ages,  both  sexes,  and  many  nationalities.  The  sanitary  condi- 
tions were  bad  and  the  pickers  considered  that  they  were  under- 
paid. They  appointed  a  committee  of  12  who  went  to  llalph  Durst, 
defendant,  and  demanded  that  the  sanitary  conditions  be  improved 
and  that  the  pickers  be  given  a  higher  wage.  Durst  promised  to 
improve  the  sanitary  conditions  but  refused  the  higher  wage.  The 
employees  were  not  satisfied  with  these  promises.  Thereupon 
Durst  struck  Ford,  the  spokesman  of  the  committee,  in  the  face  with 
his  gloves  and  told  him  that  he  was  discharged  and  that  he  should 
get  off  the  premises.  The  committee  felt  they  were  affronted.  Durst 
attempted  to  have  a  peace  officer  arrest  Ford,  but  the  other  em- 
ployees aided  Ford  in  resisting  the  attempt.  The  employees  then 
threatened  to  go  on  a  strike  and  called  a  meeting,  which  about 
1,000  attended.  Speeches  were  made  and  the  employees  became 
incensed  and  excited.  Durst  employed  Manwell  to  accompany  him 
and  the  sheriff  and  certain  deputy  sheriffs  to  this  meeting  of  the 
employees.  Their  purpose  was  to  clear  the  premises  of  the  strikers. 
Ujx^n  arriving  on  the  scene  Durst  and  his  party  were  met  by  a  mob 
of  the  employees  and  Manwell  was  shot  by  one  of  the  employees 
and  killed.  His  widow  brought  suit  for  $150,000  damages  on  the 
ground  that  Manwell  was  employed  for  hazardous  work  and  that 
Durst   negligently    failed   to   inform    him   of   the   risk   involved. 
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Plaintiff's  action  was  dismissed  on  the  ground  that  no  proper  case 
against  the  defendant  had  been  stated  in  the  complaint.  Chief  Jus- 
tice Angellotti,  in  rendering  the  opinion  of  the  court,  affirming  the 
judgment  of  the  court  below,  said  in  part: 

Of  course,  allegation  of  negligence  was  essential  to  the  statement 
of  a  cause  of  action.  The  complaint  is  not  assisted  in  this  respect 
by  the  general  allegation  contained  in  paragraph  5  that  "the  death 
of  said  Edmund  T.  Manwell,  on  said  3d  day  of  August,  1913,  was 
caused  by  the  gross  negligence  of  the  defendants."  While  it  is  true, 
under  the  rule  in  force  in  this  State,  and  in  most  jurisdicticms,  that 
negligence  may  be  charged  in  general  terms,  that  rule  simply  means, 
as  has  been  stated  many  times^  that,  "what  was  done  being  stated,  it 
is  sufficient  to  say  it  was  negligently  done,  without  stating  the  par- 
ticular omission  which  rendered  the  act  negligent."  And  it  must 
appear  from  the  facts  averred  that  the  negligence  caused  or  con- 
tributed to  the  injury. 

Regarding  the  implication  that  Durst,  in  employing  Manwell, 
concealed  from  him  the  hazardous  nature  of  the  employment,  the 
court  said : 

Indeed,  in  so  far  as  the  complaint  shows  anything  in  this  regard, 
it  indicates  from  the  very  terms  of  the  employment  notice  to  Slan- 
well  of  the  possible  danger.  He  was  employed  to  accompany  Durst 
(quoting  from  the  complaint)  "and  the  sheriff  and  certain  deputy 
sheriffs  *  *  *  to  the  said  meeting  of  said  employees,"  then  and 
there  to  act  in  aid  and  assistance  of  the  defendants  "in  any  matter 
which  should  then  and  there  arise,"  and  he  went  with  defendant 
and  the  sheriff  and  five  deputy  sheriffs.  Many  necessary  employ- 
ments are  notoriously  hazardous  in  the  very  nature  of  things,  and 
certainly  it  is  not  the  law  that  the  mere  fact  of  employing  one 
to  render  such  service  constitutes  negligence.  Of  course,  in  such 
case  the  employer  must  use  what  is  reasonable  care  under  the  cir- 
cumstances to  protect  his  employee  from  injury  in  the  rendition  of 
his  services ;  but  there  is  no  allegation  of  any  omission  in  this  regard. 


Employers'  Liability — Workmen's  Compensation — Alternative 
Actions — Constitutionality  of  Statute — Pkilpa  v.  Guy  Drilling 
Co,^  Supreme  Court  of  Louisiana  (May  27,  1918)  j  79  Southern  Re- 
porter^ page  649. — This  action  was  brought  by  Margaret  Philps  against 
the  defendant  for  damages  for  the  death  of  her  son  while  he  was 
in  the  employ  of  defendant,  or,  in  the  alternative,  for  compensation 
under  the  State  compensation  act.  The  son  was  killed  within  30  days 
after  his  employment  by  defendant.  Plaintiff  claimed  that  the  com- 
pensation act  is  unconstitutional  in  so  far  as  it  deprives  an  emplo3^ee 
or  his  dependent  of  any  other  remedy,  because  the  object  or  purpose 
of  the  law  is  not  expressed  in  its  title,  as  required  by  article  31  of 
the  constitution.  Therefore  plaintiff  asked  for  damages  under  article 
2315  of  the  civil  code.  The  lower  court  held  that  the  act  in  question 
was  constitutional  and  granted  defendant  a  nonsuit  because  plaintiff 
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had  not -conclusively  shown  her  dependency.  Judge  CNiell,  in  giv- 
ing., the  opinion  of  the  courts  reversing  the  nonsuit  and  ordering  a 
nevF  trial,  said: 

The  decision  of  the  question  of  constitutionality  of  the  act  No. 
20  of  1914  [Bui.  203,  p.  545]  is  sustained  by  the  ruling  of  this  court 
in  Wliittington  v.  I^ouisiana  Sawmill  Co.,  76  So.  754.  The  de- 
cision in  that  case  was  that  -the  title  of  the  act  No.  20  of  1914  ex- 
pi-essed  plainly  enough  the  object  or  purpose  of  limiting  the  rights 
and  remedies  of  an  injured  employee,  and  the  rights  and  remedies 
of  dependents  or  the  representatives  of  a  deceased  employee,  to  the 
schedule  of  compensation  established,  and  to  the  liability  of  the  em- 
ployer, as  prescribed  by  the  statute.  Hence  it  goes  without  saying 
that  an  act  prescribing  the  liability  of  an  employer  to  make  com- 
pensation for  injuries  received  by  an  employee  is  an  act  limiting  the 
rights  and  remedies  of  an  employee,  or  his  representatives,  for  in- 
juries received  by  him.* 

The  case  of  Woodruff  v.  Producers'  Oil  Co.,  76  So.  803  (Bui. 
246,  p.  224),  which  had  declared  the  act  unconstitutional  in  so  far  as 
it  prevented  an  action  for  damages  where  the  injury  occurred  within 
30  days  after  the  beginning  of  the  contract  of  employment  because 
of  an  apparent  inconsistency  between  two  of  the  act's  subsections, 
was  considered  by  the  court  and  the  following  opinion  rendered : 

We  find  now,  by  comparison  of  the  two  paragraphs  or  subsec- 
tions, giving  every  word  its  plain  and  only  meaning,  that  there  is  no 
inconsistency  between  them. 

The  decision  in  Woodruff  v.  Producers'  Oil  Co.  being  founded 
upon  a  wrong  premise  must  be  overruled. 

We  conclude  also  that  the  demand  for  compensation  under  the 
employers'  liability  [compensation]  act  was  not  waived,  and  should 
not  be  dismissed,  merely  because  it  was  urged  in  the  alternative  and 
only  in  the  event  the  court  should  hold  that  the  plaintiff  was  not  en- 
titled to  damages  under  article  2315  of  the  civil  code. 

On  the  merits  of  the  demand  for  compensation,  we  agree  with  the 
district  judge  that  the  evidence  is  not  so  certain  as  to  the  amount  of 
the  average  weekly  wages  the  plaintiff's  son  had  earned,  nor  as  to  the 
amount  he  contributed  to  her  support,  as  to  enable  the  court  to  de- 
termine what  compensation,  if  any,  should  be  allowed.  But  we  are 
of  the  opinion  that  the  district  judge  should  have  reopened  the  case 
to  permit  plaintiff  to  introduce  more  evidence  on  those  questions  in- 
stead of  rendering  a  judgment  of  nonsuit.  We  have  concluded, 
therefore,  to  set  aside  the  judgment  of  nonsuit  on  the  demand  for 
compensation  and  remand  the  case  to  allow  the  plaintiff  to  introduce 
more  evidence  as  to  the  amount  of  the  average  weekly  wages  her  son 
was  earning  and  as  to  the  amount  he  contributed  to  her  support. 


Employers'  Liability — Workmen's  Compensation  Law — Loss  of 
Scalp — Damages — Bayer  v.  Crescent  Paper  Box  Factory  {Inc.)y 
Supreme  Court  of  Louuiana  {Nov.  26^  1917),  78  Southern  Reporter^ 
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page  596. — ^While  the  plaintiff  was  in  the  dressing  room  of  the  de- 
fendant's factory,  getting  ready  to  go  home  after  her  day's  work, 
her  hair  got  caught  in  the  negligently  exposed  wheels  of  some  ma- 
chinery, and  her  scalp  was  torn  off.  The  negligence  of  the  defendant 
is  not  in  dispute.  The  plaintiff  brought  the  action  for  damages  under 
the  Civil  Code,  denj^ing  the  application  and  constitutionality  of  the 
State  workmen's  compensation  law,  entitled  the  employers'  lia- 
bility act.  This  view  was  adopted  by  the  court  below  and  judgment 
was  rendered  in  the  plaintiff's  behalf  in  th^  amount  of  $10,000.  The 
company  thereupon  appealed  and  the  supreme  court  held  that  the 
compensation  law  was  constitutional  and  that  the  case  should  have 
been  decided  in  accordance  therewith.  Regarding  the  constitution- 
ality of  the  act  the  court  held : 

Coming  to  the  question  of  constitutionality,  the  grounds  of  un- 
constitutionality are  not  stated  with  definiteness  either  in  the  plead- 
ings or  in  the  briefs.  As  we  understand  them,  they  are  that  the  act 
is  unconstitutional,  (1)  because  of  the  several  provisions  therein  con- 
tained relative  to  the  insurance  which  the  employer  may  take  for  his 
protection  J  (2)  because  it  contains  more  than  one  object,  and  that  the 
several  objects  which  it  contains  are  not  expressed  in  its  title;  and 
(3)  because  it  deprives  the  employee  of  his  life  and  liberty  by  taking 
away  from  him  his  right  of  action  under  the  general  law  of  torts, 
and  confining  him  to  the  remedy  prescribed  by  the  act. 

The  fii-st  of  these  objections  has  already  been  answered;  these 
provisions  relative  to  insurance  take  away  nothing  from  the  em- 
ployee; their  sole  operation,  so  far  as  he  is  concerned,  is  to  give  him 
a  right  of  action  against  the  insurance  company  in  which  the  em- 
ployer may  insure  himself  against  liability  under  the  act,  this  right 
of  action  Being  additional  to  that  against  the  employer. 

As  to  plurality  of  objects  and  nonexpression  in  title,  we  find  that 
the  act  has  but  one  object;  it  is^  an  employers'  liability  act. 

As  to  the  act  being  unconstitutional  because  taking  away  plain- 
tiff's right  of  action  under  the  general  law  of  torts,  see  N.  Y.  C.  K.  R. 
Co.  V.  Sarah  White,  243  U.  S.  188,  37  Sup.  Ct.  247  [Bui.  224,  pp. 
232-237],  and  other  workmen's  compensation  cases,  where  this  ques- 
tion is  fully  discussed  and  decided  adversely  to  plaintiff's  present 
convention. 

The  judgment  of  the  court  below  was  therefore  reversed,  and  a 
trial  ordered  under  the  provisions  of  the  compensation  law.  A  re- 
hearing was  obtained,  however,  and  the  court  after  due  deliberation 
reversed  itself  and  held  that  the  case  was  not  one  coming  under  the 
provisions  of  the  act,  and  the  action  brought  by  the  plaintiff  was  sus- 
tained.   The  opinion  of  the  court  is  in  part  as  follows: 

Effie  Boyer  may  be  said  to  have  sustained  a  personal  injury  "  pro- 
ducing temporary  total  disability  to  do  work"  while  she  was  in  the 
hospital  undergoing  medical  treatment  after  the  accident  to  her. 
But  she  has  sustained  greater  injury  than  a  temporary  disability. 
She  has  been  deprived  of  her  scalp.    Such  a  condition  can  not  be 
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termed  a  temporary  disability ^  or  a  "disease  or  infection  naturally 
resulting  from  the  injury."  She  is  not  "entitled  to  compensation 
under  this  act "  for  the  injury  which  she  has  sustained  and  which  she 
now  bears.  Her  right  to  damages,  or  to  compensation,  is  not  pro- 
vided for  in  the  act.  The  act  only  restricts  the  rights  and  remedies 
to  those  employed  under  the  act,  where  it  provides  that  compensa- 
tion shall  be  made  for  personal  injuries  which  aflFect  the  earning 
power  of  the  employee. 

The  compensation  act  did  not  provide  for  compensation  for  the 
injury  suffered  by  plaintiff,  and  she  is  therefore  not  entitled  to  com- 

Sensation  under  that  act.  Her  right  to  damages  is  not  attempted  to 
B  excluded  by  the  act.  The  rights  and  remedies  given  in  the  act  are 
declared  to  be  for  a  "  personal  injury  for  which  he  (she)  is  entitled 
to  compensation  under  this  act." 

The  judgment  for  damages  was  therefore  affirmed. 


Employment  of  Children — Certificates — Night  Work — Con- 
stitutionality OF  Statute — Commomoealth  v.  Wormser^  Supreme 
Court  of  Pennsylvania  {Jan,  7,  1918)^  103  Atlantic  Reporter^  pag^ 
500, — Joseph  Wormser  admitted  that  he  had  employed  a  boy  under 
10  years  of  age  after  8  p.  m.  and  before  6  o'clock  a.  m.  in  the  glass 
factory  of  which  he  was  manager,  and  that  the  boy  was  employed 
without  the  procuring  of  the  employment  certificate  required  by 
Xo,  286,  P.  L.  1915.  He  contended,  however,  that  he  could  not  prop- 
erly be  convicted  of  a  violation  of  the  act  for  the  reason  that  it  was 
unconstitutional.  He  was  convicted  of  the  offenses  indicated  by  the 
superior  court,  and  its  judgment  was  affirmed  by  the  supreme  court, 
which  adopted  as  its  own  the  opinion  rendered  by  the  lower  court. 
This  opinion  declared  with  regard  to  the  object  of  the  act,  viz,  "  To 
provide  for  the  health,  safety,  and  welfare  of  minors,"  that "  It  is  too 
clear  for  discussion  that  tliis  is  an  appropriate  subject  for  legislative 
action."  Further  quotations  from  the  opinion  show  the  stand  taken 
on  the  validity  of  the  two  provisions  of  whose  violation  the  respond- 
ent had  been  found  guilty : 

What  is  a  reasonable  time  within  which  child.-en  should  be  excluded 
from  places  of  labor  is  a  legislative  question.  It  can  hardly  be  con- 
tended that  the  State  is  without  authority  to  protect  persons  of  im- 
mature years  from  exposure  to  the  danger  and  exhausting  toil  of 
factories,  and  nothing  has  been  brought  to  our  attention  which  leads 
us  to  the  conclusion  that  the  period  fixed  by  the  statute  is  arbitrary 
and  unreasonable.  It  was  clearly  within  the  authority  of  the  legis- 
lature to  provide  that  children  under  the  age  of  16  should  not  be 
employed  in  the  factories  at  night  at  which  time  their  highest  mental 
and  physical  interests  require  that  they  have  rest  and  sleep. 

AVe  find  nothing  incompatible  with  personal  rights  in  vhe  regula- 
tion that  no  minor  shall  be  employed  to  work  in  any  establishment 
unless  an  employment  certificate  has  been  issued  as  provided  by  the 
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statute.  This  legislation  has  reference  to  the  education  of  the  boys 
and  girls  of  the  &>mmonwealth  \vho  are  of  school  age,  and  education 
is  a  subject  with  reference  to  which  the  Commonwealth  has  authority 
to  prescribe.  It  is  intimately  connected  with  the  good  order  and  wel- 
fare of  the  people  and  is  one  of  the  chief  subjects  of  governmental 
interest  and  care.  The  State  having  fixed^the  ages  within  which 
minors  can  work,  the  right  to  regulate  the  reasonable  conditions  of 
employment  necessarily  follows.  The  general  employment  certifi- 
cates were  intended  to  apply  to  those  whose  proficiency  in  school  has 
been  of  such  a  character  that  the  supplementary  education  provided 
for  in  the  statute  could  take  the  place  of  that  provided  for  in  the 
general  school  system  of  the  State.  Such  a  classification  is  not  un- 
reasonable, but,  on  the  contrary,  is  well  adapted  to  accomplish  the 
result  intended ;  that  is,  to  permit  minors  over  14  years  of  age  whose 
education  is  sufficiently  advanced  to  work  at  industrial  employment. 
We  do  not  find  anything  in  the  provisions  of  the  statute  to  which 
the  appellant  objects  which  would  render  it  invalid. 


Employment  of  Children — Federal  Statute — Interstate  Com- 
merce— State  and  Federal  Powers — Hammer  v.  Dagenhart  et  aL^ 
Supreme  Court  of  the  United  States  {June  5,  1918)^  38  Supreme 
Court  Reporter^  page  529. — Boland  H.  Dagenhart  filed  a  bill  in  the 
United  States  District  Court  for  the  Western  District  of  North  Caro- 
lina, on  behalf  of  himself  and  his  two  sons,  one  between  12  and  14  years 
of  age  and  the  other  between  14  and  16,  to  secure  an  injunction  against 
the  enforcement  of  the  Federal  child  labor  act.  The  father  and  sons 
were  employees  of  a  cotton  mill  in  Charlotte,  and  under  the  North 
Carolina  statutes  the  father  is  entitled  to  the  earnings  of  the  sons 
until  they  attain  their  majority,  hence  his  interest  in  the  matter 
personally.  Under  the  State  law  also  each  of  the  boys  is  permitted 
to  work  60  hours  per  week,  while  under  the  terms  of  the  Federal  act 
the  younger  could  not  be  employed  at  all  until  he  reached  the  age  of 
14,  and  the  older  could  work  only  48  hours  per  week  until  he  became 
16 ;  or  rather,  if  they  were  so  employed  in  violation  of  the  provisions 
of  the  Federal  act,  the  employing  company  could  not,  during  such 
employment  or  within  30  days  thereafter,  remove  any  products  from 
its  factory  and  ship  them  in  interstate  or  foreign  commerce. 

The  district  court  held  the  act  unconstitutional  and  granted  the 
injunction,  without  any  written  opinion.  Hammer,  the  United  States 
district  attorney  against  whom  the  injunction  was  directed,  appealed, 
and  the  Supreme  Court  affirmed  the  judgment  below  by  a  vote  of 
five  to  four.  Mr.  Justice  Day  delivered  the  prevailing  opinion,  and, 
iif ter  stating  the  facts  and  quoting  the  provisions  of  the  act,  said : 

The  attack  ujion  the  act  rests  upon  three  propositions:  First,  it 
is  not  a  regulation  of  interstate  and  foreign  commerce;  second,  it 
contravenes  the  tenth  amendment  to  the  Constitution;  third,  it  con- 
flicts with  the  fifth  amendment  to  the  Constitution. 
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The  controlling  question  for  decision  is :  Is  it  within  the  authority 
of  Congress  in  regulating  commerce  among  the  States  to  prohibit  the 
transportation  in  interstate  commerce  of  manufactured  ^oods,  the 
product  of  a  factory  in  which,  within  30  days  prior  to' their  removal 
therefrom,  children  under  the  age  of  14  have  been  employed  or  per- 
ijiitted  to  work,  or  children  between  the  ages  of  14  and  16  years  have 
been  employed  or  permitted  to  work  more  than  8  hours  in  any  day, 
or  nioi-e  than  6  days  in  any  week,  or  after  the  hour  of  7  o'clock  p.  m., 
or  before  the  hour  of  6  o'clock  a.  m.  ? 

The  power  essential  to  the  passage  of  this  act,  the  Government 
contends,  is  found  in  the  commerce  clause  of  the  Constitution  which 
authorizes  Congress  to  regulate  commerce  with  foreign  nations  and 
among  the  States. 

In  Gibbons  v,  Ogden,  9  Wheaton  1,  Chief  Justice  Marshall,  speak- 
ing for  this  court,  and  defining  the  extent  and  nature  of  the  com- 
merce power,  said:  "It  is  the  power  to  regulate;  that  is,  to  pre- 
scribe the  rule  by  which  commerce  is  to  be  governed."  In  other 
words,  the  power  is  one  to  control  the  means  by  which  commerce  is 
carried  on,  which  is  directly  the  contrary  of  the  assumed  right  to  forbid 
commerce  from  moving  and  thus  destroying  it  as  to  particular  com- 
modities. But  it  is  insisted  that  adjudged  cases  in  this  court  estab- 
lish the  doctrine  that  the  power  to  regulate  given  to  Congress  inci- 
dentally includes  the  authority  to  prohibit  the  movement  oi  ordinary 
commodities  and  therefore  that  the  subject  is  not  open  for  discussion. 
The  cases  demonstrate  the  contrary.  They  rest  upon  the  character 
(»f  the  particular  subjects  dealt  with  and  the  fact  that  the  scope  of 
governmental  authority.  State  or  national,  possessed  over  them  is 
such  that  the  authority  to  prohibit  is  as  to  them  but  the  exertion  of 
tlie  power  to  regulate. 

The  cases  taken  up  at  this  point  include  those  upholding  the  valid- 
ity of  laws  against  lotteries,  food  and  drug  adulteration,  and  the 
white  slave  traffic.  The  decision  in  each  case  is  briefly  summarized, 
with  some  quotations  from  the  opinions.  Mr.  Justice  Day  then  dis- 
cusses the  distinction  between  these  cases  and  the  present  one,  and  ex- 
presses the  opinion  of  the  court  that  the  matter  of  child  labor  is  one 
for  State  rather  than  for  Federal  regulation,  as  appears  in  the  re- 
mainder of  the  opinion,  which  is  for  the  most  part  as  follows: 

In  each  of  these  instances  the  use  of  interstate  transportation  was 
necessary  to  the  accomplishment  of  harmful  results.  In  other  words, 
although  the  power  over  interstate  transportation  was  to  regulate, 
that  could  only  be  accomplished  by  prohibiting  the  use  of  the  facili- 
ties of  interstate  commerce  to  effect  the  evil  intended. 

This  element  is  wanting  in  the  present  case.  The  thing  intended 
to  be  accomplished  by  this  statute  is  the  denial  of  the  facilities  of 
interstate  commerce  to  those  manufacturers  in  the  State  who  employ 
children  within  the  prohibited  ages.  The  act  in  its  effect  does  not 
regulate  transportation  among  the  States,  but  aims  to  stahdardize 
the  ages  at  which  children  may  be  employed  in  mining  and  manufac- 
turing within  the  States.  The  goods  shipped  are  of  themselves 
harmless.  The  act  permits  them  to  be  freely  shipped  after  30  days 
from  the  time  of  their  removal  from  the  factory.    When  offered 

123871**— 20— BuU.  258 7 


A 


98  DECISIONS  OF  COURTS  AFFECTING  LABOR. 

for  shipment,  and  before  transportation  begins,  the  labor  of  their 
production  is  over,  and  the  mere  fact  that  they  were  intended  for 
interstate  commerce  transportation  does  not  make  their  production 
subject  to  Federal  control  under  the  commerce  power. 

Commerce  "consists  of  intercourse  and  traffic  *  *  *  and  in- 
cludes the  transportation  of  persons  and  property,  as  well  as  the 
purchase,  sale,  and  exchange  of  commodities."  The  making  of  goods 
and  the  mining  of  coal  are  not  commerce,  nor  does  the  fact  that  these 
things  are  to  be  afterwards  shipped,  or  used  in  interstate  commerce, 
make  their  production  a  part  thereof.  Delaware,  Lackawanna  & 
Western  R.  R.  Co.  v.  Yurkonis,  238  U.  S.  439,  35  Sup.  Ct.  902. 

Over  interstate  transportation,  or  its  incidents,  the  regulatory 
power  of  Congress  is  ample,  but  the  production  of  articles,  intended 
for  interstate  commerce,  is  a  matter  of  local  regulation.  "  When  the 
commerce  begins  is  determined,  not  by  the  character  of  the  com- 
modity, nor  by  the  intention  of  the  owner  to  transfer  it  to  another 
State  for  sale,  nor  by  his  preparation  of  it  for  transportation,  but  by 
its  actual  delivery  to  a  common  carrier  for  transportation,  or  the 
actual  commencement  of  its  transfer  to  another  State."  (Mr.  Justice 
Jackson  in  In  re  Green,  52  Fed.  113.)  This  principle  has  been  recog- 
nized often  in  this  court.  Coe  v.  Errol,  116  U.  S.  517;  Bacon  v, 
Illinois,  227  U.  S.  504,  and  cases  cited.  If  it  were  otherwise,  all  manu- 
facture intended  for  interstate  shipment  would  be  brought  under 
Federal  control  to  the  practical  exclusion  of  the  authority  of  the 
States,  a  result  certainly  not  contemplated  by  the  framers  of  the 
Constitution  when  they  vested  in  Congress  the  authori^  to  regulate 
commerce  among  the  States.    Kidd  v.  Pearson,  128  U.  S.  1,  21. 

It  is  further  contended  that  the  authority  of  Congress  may  be 
exerted  to  control  interstate  commerce  in  the  shipment  of  child-made 
goods  because  of  the  effect  of  the  circulation  of  such  goods  in  other 
States  where  the  evil  of  this  class  of  labor  has  been  recognized  by 
local  legislation,  and  the  right  to  thus  employ  child  labor  has  been 
more  rigorously  restrained  than  in  the  State  of  production.  In 
other  words,  that  the  unfair  competition,  thus  engendered,  may  be 
controlled  by  closing  the  channels  of  interstate  commerce  to  manu- 
facturers in  those  States  where  the  local  laws  do  not  meet  what 
Congress  deems  to  be  the  more  just  standard  of  other  States. 

There  is  no  power  vested  in  Congress  to  require  the  States  to 
exercise  their  police  power  so  as  to  prevent  possible  unfair  com- 
petition. Many  causes  may  cooperate  to  give  one  State,  by  reason 
of  local  laws  or  conditions,  an  economic  advantage  over  others.  The 
commerce  clause  was  not  intended  to  give  to  Congress  a  general 
authority  to  equalize  such  conditions. 

The  grant  of  power  to  Congress  over  the  subject  of  interstate  com- 
merce was  to  enable  it  to  regulate  such  commerce,  and  not  to  give 
it  authority  to  control  the  States  in  their  exercise  of  the  police  po\¥er 
over  local  trade  and  manufacture. 

Tliat  there  should  be  limitations  upon  the  right  to  employ  chil- 
dren in  mines  and  factories  in  the  interest  of  their  own  and  the 
public  welfare,  all  will  admit.  That  such  employment  is  generally 
deemed  to  require  regulation  is  shown  by  the  fact  that  the  brief 
of  counsel  states  that  every  State  in  the  Union  has  a  law  upon  the 
subject,  limiting  the  right  to  thus  employ  children.    In  North  Caro- 
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Una,  the  State  wherein  is  located  the  factory  in  which  the  employ^ 
ment  was  had  in  tke  present  case,  no  child  under  twelve  years  of 
nge  is  permitted  to  work. 

It  may  be  desirable  that  such  laws  be  uniform,  but  our  Federal 
Government  is  one  of  enumerated  powers :  "  this  principle,"  declared 
Chief  Justice  Marshall  in  McCulloch  v.  Maryland,  4  Wheat.  316,  "  is 
universally  admitted." 

A  statute  must  be  judged  by  its  natural  and  reasonable  effect. 
Collins  V.  New  Hampshire,  171  U.  S.  30,  33,  34.  The  control  by 
Congress  over  interstate  commerce  can  not  authorize  the  exercise 
of  authori^  not  intrusted  to  it  by  the  Constitution.  Pipe  Line 
Case,  234  U.  S.  548,  560.  The  maintenance  of  the  authority  of  the 
States  over  matters  purely  local  is  as  essential  to  the  preservation 
of  our  institutions  as  is  the  conservation  of  the  supremacy  of  the 
Federal  power  in  all  matters  intrusted  to  the  Nation  by  the  Federal 
Constitution. 

In  our  view  the  necessary  effect  of  this  act  is,  by  means  of  a  pro- 
hibition against  the  movement  in  interstate  commerce  of  ordinar}^ 
commercial  commodities  to  regulate  the  hours  of  labor  of  children 
in  factories  and  mines  within  the  States,  a  purely  State  authority. 
Thus  the  act  in  a  twofold  sense  is  repugnant  to  the  Constitution.  It 
not  only  transcends  the  authority  delegated  to  Congress  over  com- 
merce but  also  exerts  a  power  as  to  a  purely  local  matter  to  which 
the  Federal  authority  does  not  extend.  The  far-reaching  result  of 
upholding  the  act  can  not  be  more  plainly  indicated  than  by  point- 
ing out  that  if  Congress  can  thus  regulate  matters  intrusted  to  local 
authority  by  prohibition  of  the  movement  of  commodities  in  inter- 
state commerce,  all  freedom  of  conunerce  will  be  at  an  end,  and  the 
power  of  the  States  over  local  matters  may  be  eliminated,  and  thus 
our  system  of  government  be  practically  destroyed. 

Mr.  Justice  Holmes  delivered  the  dissenting  opinion,  in  which  Mr. 
Justice  McKenna,  Mr.  Justice  Brandeis,  and  Mr.  Justice  Clarke  con- 
curred.   This  opinion  is  in  the  main  given  below : 

The  single  question  in  this  case  is  whether  Congress  has  power 
to  prohibit  the  shipment  in  interstate  or  foreign  conmierce  of  any 
product  of  a  cotton  mill  situated  in  the  United  States  in  which 
within  80  days  before  the  removal  of  the  product  children  under 
14  have  been  employed,  or  children  between  14  and  16  have  been 
employed  more  than  8  hours  in  a  day,  or  more  than  6  days  in  any 
week,  or  between  7  in  the  evening  and  6  in  the  morning.  The  ob- 
jection urged  against  the  power  is  that  the  States  have  exclusive 
control  over  their  methods  of  production  and  that  Congress  can  not 
meddle  with  them,  and  taking  the  proposition  in  the  sense  of  direct 
intermeddling  I  agree  to  it  and  suppose  that  no  one  denies  it.  But 
if  an  act  is  within  the  powers  specincally  conferred  upon  Congress, 
it  seems  to  me  that  it  is  not  made  any  less  constitutional  because  of 
the  indirect  effects  that  it  may  have,  however  obvious  it  may  be  that 
it  will  have  those  effects,  and  that  we  are  not  at  liberty  upon  such 
grounds  to  hold  it  void. 

The  first  step  in  my  argument  is  to  make  plain  what  no  one  Is 
likely  to  dispute — that  the  statute  in  question  is  within  the  power 
expressly  given  to  Congress  if  considered  only  as  to  its  inmiediate 


100  DECISIOirS'  OF  COURTS  AFFBOnNG  LABOR. 

effects  and  that  if  invalid  it  is  so  only  upon  some  collateral  ground. 
The  statute  confines  itself  to  prohioiting  the  carriage  of  certain 
goods  in  interstate  or  forei^  commerce.  Congress  is  given  power 
to  regulate  such  commerce  m  unqualified  terms.  It  would  not  be 
argued  today  that  the  power  to  rejgulate  does  not  include  the  power 
to  prohibit.  So  I  repeat  that  this  statute  in  its  immediate  operation 
is  clearly  within  the  Congress's  constitutional  power. 

The  question  then  is  narrowed  to  whether  the  exercise  of  its  other- 
wise constitutional  power  by  Congress  can  be  pronounced  unconstitu- 
tional because  of  its  possible  reaction  upon  the  conduct  of  the  States 
in  a  matter  upon  which  I  have  admitted  that  they  are  free  from 
direct  control.  I  should  have  thought  that  that  matter  had  been 
disposed  of  so  fully  as  to  leave  no  room  for  doubt.  I  should  have 
thought  that  the  most  conspicuous  decisions  of  this  court  had  made 
it  clear  that  the  power  to  regulate  commerce  and  other  constitutional 
powers  could  not  be  cut  down  or  qualified  by  the  fact  that  it  might 
interfere  with  the  carrying  out  of  the  domestic  policy  of  any  State. 

The  manufacture  of  oleomargarine  is  as  much  a  matter  of  State 
regulation  as  the  manufacture  of  cotton  cloth.  Congress  levied  a 
tax  upon  the  compound  when  colored  so  as  to  resemble  butter  that 
was  so  great  as  obviously  to  prohibit  the  manufacture  and  sale.  In 
a  very  elaborate  discussion  the  present  Chief  Justice  excluded  any 
inquiry  into  the  purpose  of  an  act  which  apart  from  that  purpose 
was  within  thc^  power  of  Congress.  McCray  v.  United  States,  195 
U.  S.  27,  24  Sup.  Ct.  769. 

The  pure  food  and  drug  act  which  was  sustained  in  Hipolite  Egg 
Co.  V.  United  States,  220  U.  S.  45,  with  the  intimation  that  "  no 
trade  can  be  carried  on  between  the  States  to  which  it  (the  power  of 
Congress  to  regulate  commerce)  does  not  extend,"  applies  not  merely 
to  articles  that  the  changing  opinions  of  the  time  condemn  as  in- 
trinsically harmful  but  to  others  innocent  in  themselves,  simply 
on  the  ground  that  the  order  for  them  was  induced  by  a  preliminary 
fraud.  Weeks  v.  United  States,  245  U.  S.  618.  It  does  not  matter 
whether  the  supposed  evil  precedes  or  follows  the  transportation.  It 
is  enough  that  in  the  opinion  of  Congress  the  transportation  en- 
courages the  evil. 

The  act  does  not  meddle  with  anything  belonging  to  the  States. 
They  may  regulate  their  internal  affairs  and  their  domestic  com- 
merce as  they  like.  But  when  they  seek  to  send  their  products  across 
the  State  line  they  are  no  longer  within  their  rights.  If  there  were 
no  Constitution  and  no  Congress  their  power  to  cross  the  line  would, 
depend  upon  their  neighbors.  Under  the  Constitution  such  com- 
merce belongs  not  to  the  States  but  to  Congress  to  regulate.  It  may 
carry  out  its  views  of  public  policy  whatever  indirect  effect  they 
may  have  upon  the  activities  of  the  States.  Instead  of  being  encoun- 
tered by  a  prohibitive  tariff  at  her  boundaries  the  State  encounters 
the  public  policy  of  the  United  States  which  it  is  for  Congress  to 
express.  The  public  policy  of  the  United  States  is  shaped  with  a 
view  to  the  benefit  of  the  ISTation  as  a  whole.  If,  as  has  been  the  case 
within  the  memorjr  of  men  still  living,  a  State  should  take  a  different 
view  of  the  propriety  of  sustaining  a  lottery  from  that  which  gen- 
erally prevails,  I  can  not  believe  that  the  fact  would  require  a  dif- 
ferent decision  from  that  reached  in  Champion  v.  Ames.    Yet  in  that 
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case  it  would  be  said  with  quite  as  much  force  as  in  this  that  Con- 
gress was  attempting  to  intermeddle  with  the  State's  domestic  affairs. 
The  national  welfare  as  understood  by  Congress  may  require  a  dif- 
ferent attitude  within  its  sphere  from  that  of  somp  self-seeKing  State. 
It  seems  to  me  entirely  constitutional  for  Congress  to  enforce  its 
understanding  by  all  the  means  at  its  command. 
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OF  Statute — Prohibitory  Tax — Garhutt  v.  State^  Supreme  C(y*i>Tt  of 
Missusippi  (Jan.  7,  1918)^  77  Southern  Reporter^  page  189. — W.  H. 
Garbutt  was  convicted  of  violation  of  chapter  94,  Laws  of  Missihsippl 
of  1912,  which  requires  each  labor  agent  or  employment  agent,  en-, 
gaged  in  the  business  of  soliciting  or  hiring  laborers  to  go  beyond  the 
limits  of  the  State,  to  pay  an  annual  license  fee  of  $500  for  each 
county  in  which  such  agent  operates.  He  appealed,  challenging  the 
constitutionality  of  the  act.  The  conviction  was  affirmed,  Judge 
Stevens  for  the  court  saying: 

The  contention  that  this  law  burdens  or  is  a  tax  on  interstate  com- 
merce is  settled  against  appellant  by  the  following  authorities :  [cases 
cited.]  The  act,  as  we  construe  it,  does  not  undertake  to  tax  one  who 
solicits  or  hires  laborers  for  his  own  use  or  employment,  the  em- 
I)loyer  seeking  labor  for  himself;  the  tax  is  laid  upon  the  person 
doin^  a  regular  business  of  emigrant  or  employment  agent.  The  title 
of  the  act  makes  this  clear,  as  does  also  the  general  language  in  the 
body  of  the  statute,  especially  section  2,  stating : 

"  Any  person  doing  the  business  of  emigrant  or  employment  agent," 
etc. 

In  view  of  the  activity  of  labor  agents  in  Mississippi  within  the 
past  few  years,  and  the  free  emigration  of  laborers  to  other  States, 
e.<!pecially  the  heavy  transportation  of  colored  laborers  to  the  North- 
em  States — amounting  the  past  year  to  a  veritable  "exodus" — ^^^o 
are  not  prepared  to  declare  the  tax  prohibitory.  The  amount  of  the 
tax  is  primarily  a  legislative  question. 


Employment  Offices — Emigrant  Agents — Disinterested  Offer 
OF  Employment — Business  of  Hiring — Chambers  v.  State^  Court  of 
Appeals  of  Georgia  {Nov.  7,  1918)^  97  Southeastern  Reporter^  pag^ 
27 i,. — Chambers  came  to  one  Pettit,  a  licensed  emigrant  agent,  and 
asked  for  work.  Pettit  offered  him  a  job  in  Tennessee  and  his  trans- 
portation to  the  place  of  work.  Chambers  accepted  the  job  and  re- 
ceived his  ticket.  At  the  station  he  was  asked  by  one  Davis  where  he 
was  going,  whereupon  Chambers  replied  that  he  was  going  to  Ten- 
nessee to  work  for  $2.50  a  day  and  asked  whether  Davis  did  not 
want  a  job  too,  saying  that  he  could  get  one  at  the  same  place. 
Chambers  made  no  promise  of  employment  and  did  not  offer  to  pay 
Davis's  transportation.     Chambers  was  arrested  and  charged  with 


102  DECISIONS  OF  COUBTS  AFFECTING  LABOR. 

acting  as  an  emigrant  agent  without  a  license  and  was  convicted.  In 
reversing  the  conviction  the  court  quoted  from  an  earlier  decision,  as 
follows : 

In  the  case  of  WJAitofs  v.  Fears,  110  Ga.  584,  35  S.  E.  699,  will  be 
found  an  exhaustlta  and  able  discussion  of  the  meaning  of  the  term 
"  emigrant  ageiit.'''«fls  used  in  the  general  tax  act  of  1898,  under  which 
the  accusatiph.'in  this  case  was  brought.  An  "  emigrant  agent "  was 
there  defiije^  as*"  a  person  engaged  in  hiring  laborers  in  this  State, 
to  be  eijfplojfed  beyond  the  limits  of  the  same."  To  be  engaged  in 
work,;1tf  {tiQ  sense  contemplated  by  acts  imposing  taxation,  would 
seeiu  tt).rfBcessarily  imply  that  the  pereon  so  engaged  must  make  that 
work*;his  business  or  occupation." 

.•/'•;*^hd  in  conclusion  said: 

,   •  • 

./•/•  Applying  this  principle  to  the  evidence  in  the  instant  case,  we 
■:-''  think  it  quite  evident  that  the  defendant  was  not  "engaged"  in  the 
business  of  an  emigrant  agent;  and  therefore  the  evidence  did  not 
authorize  the  verdict,  and  a  new  trial  should  have  been  ordered. 


Employment  Offices — Employment  op  Labor  by  Railroad  Sec- 
tion Hand — Business — Braxton  v.  City  of  Selma^  Court  of  Appeals 
of  Alabama  (June  JSP,  1918) ,  79  Southern  Reporter ^  page  150. — Brax- 
ton was  in  the  employ  of  the  Louisville  &  Nashville  Railroad  Co.  as  a 
section  hand.  He  and  a  number  of  other  employees  of  the  company 
were  given  a  pass  and  permitted  to  visit  the  city  of  Selma.  Braxton's 
foreman  told  him  before  he  started  on  his  journey  that  if  any  of  the 
other  employees  would  not  return  he  was  to  employ  other  laboi'ers 
to  take  their  places.  Braxton  went  to  the  city  and  it  became  neces- 
sary for  him  to  employ  some  laborers  to  take  the  places  of  some  others 
that  were  with  him  and  who  did  not  intend  to  return.  He  was 
tried  and  convicted  under  an  ordinance  of  the  city  prohibiting  per- 
sons from  engaging  in  business  or  professions,  etc.,  without  first 
obtaining  a  license.  In  reversing  the  decision  of  the  lower  court 
Justice  Bricken  said : 

The  only  position  which  the  appellant  held  with  the  railroad  com- 
pany was  that  of  section  hand,  and  for  services  rendered  by  him  as 
such  he  was  paid,  and  not  for  obtaining  labor;  nor  were  his  wages 
based  on  the  amount  of  labor  he  should  obtain.  While  on  his  visit 
to  Selma  the  company  paid  his  wages  as  section  hand  and  not 
otherwise. 

We  feel  no  hesitancy  in  holding  that  the  facts  do  Hot  show  that 
appellant  was  engaged  ^'in  business  of  seeking  to  induce  laborers  or 
other  persons  to  remove  from  the  city  of  Semia  in  violation  of  the 
ordinance,"  as  charged  in  the  complaint  against  him. 

The  term  "business,"  as  used  both  in  the  complaint  and  in  the 
ordinance,  means  that  employment  which  occupies  the  time,  attention, 
and  labor  of  the  person  engaged,  for  the  purpose  of  livelihood  or 
profit.     It  is  his  calling  for  the  purpose  of  a  livelihood.     An  occasional 
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act  of  business  is  for  the  time  being  the  man's  business  who  does  the 
act,  but  the  ordinance  requiring  the  license  which  the  appellant 
failed  to  obtain  has  reference  to  a  regular  and  legal  employment, 
and  not  one  that  is  occasional,  irr3gular,  or  illegal. 


Hours  of  Labor — ^Federal  Eight-Hour  Law  for  Railroad  Em- 
ployees— ^Application  of  Statute — Nelson  v.  St,  Joseph  cfi  G.  /.  Ry. 
Co.^  Kansas  City  Court  of  Appeals^  Missouri  {Apr.  29^  1918)^  205 

Southwestern  Reporter^  po.g^  S70. — ^Plaintiff,  an  employee  on  defend- 
ant's interstate  passenger  train,  brought  this  suit  to  recover  overtime 

compensation  claimed  to  be  due  under  the  act  of  Congress  of  Sep- 
tember 3,  6,  1916,  known  as  the  Adainson  Law  (Bui.  213,  p.  153). 
This  law  provided  a  standard  eight-hour  day  for  all  railroad  em- 
ployees engaged  in  interstate  commerce.  Plaintiff  Nelson  was  en- 
gaged under  a  contract  calling  for  a  run  of  252  miles,  allowing  one 
day  off  in  every  four  days,  and  salary  payable  by  the  month  in  the 
amount  of  $82.50.  Although  the  contract  made  the  monthly  salary  the 
basis  of  the  rate  of  pay,  the  railway  company  kept  records  computing 
the  pay  of  Nelson  by  the  amount  he  received  per  day.  The  contract 
did  not  fix  what  was  to  constitute  a  day's  work,  nor  make  any  provis- 
ion for  overtime  and  did  fix  the  rate  of  pay  on  a  monthly  basis.  De- 
fendant claims  that  as  the  plaintiff  is  not  being  paid  by  the  day  the 
law  above  referred  to  does  not  apply.  The  court  in  holding  that  the 
law  did  apply  said: 

It  is  true  that  the  act  neither  abrogates  existing  contracts  nor  makes 
new  ones,  and  it  may  very  well  be  that,  if  an  employee  makes  a 
contract  to  which  it  is  impossible  to  apply  the  law,  then  the  em- 
ployee may  not  be  able  to  claim  any  benents  under  that  law.  But  it 
can  not  bie  successfully  maintained  that  there  is  anything  in  the 
wording  of  the  act  showing  that  the  intention  was  that  the  law  should 
apply  to  some  and  not  to  all.  The  act  fixes  eight  hours  as  ''the 
measure  or  standard  of  a  day's  work  for  the  purpose  of  reckoning  the 
compensation  for  services  of  all  employees"  engaged  in  the  movement 
of  interstate  trains.  And  there  is  nothing  elsewhere  in  the  act 
which  can  be  construed  as  creating  any  distinction  between  employees 
so  engaged,  whether  their  contracts  provide  they  are  to  be  paid  at  a 
ceitain  rate  per  month,  per  mile,  per  day,  or  per  run. 

Neither  is  there  anything  in  the  circumstances  under  which  the  act 
was  passed,  or  in  the  purposes  sought  to  be  accomplished  by  it,  to 
justify  the  inference  that  there  is  any  such  distinction  to  be  made  in 
applying  the  act  to  the  various  contracts  of  such  employees.  The 
circumstances  calling  for  the  act  and  the  purposes  of  its  enactment  are 
set  forth  in  the  decision  of  the  United  States  Supreme  Court,  in 
Wilson  V.  New,  243  U.  S.  332,  37  Sup.  Ct.  298  (Bui.  224,  p.  144-159), 
wherein  the  constitutionality  of  the  law  is  upheld. 

We  are  unable  to  see  any  difficulty  much  less  impossibility  in 
applying  the  Adamson  Law  to  plaintiff's  contract  nor  reason  why 
it  should  be  held  to  be  outside  of  and  beyond  the  operation  of  said 
law. 
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Hours  or  Labor — ^Mines,  Smelters,  etc. — Constitutionalitt  of 
Statute — United  States  v.  Howell^  District  Court  of  Alaska  {Oct 
23^  1916) J  6  Alaska  Reports^  page  678, — This  was  a  prosecution  to 
enforce  a  penalty  for  employing  a  workman  in  a  mine  in  Alaska  in 
excess  of  the  period  fixed  by  law.  An  act  of  1913  (chapter  29), 
amended  in  1915  (chapter  15),  undertook  to  limit  such  employment 
to  8  hours  in  24.  The  act  was  declared  void  because  its  form  and 
enactment  did  riot  conform  to  the  requirement  of  the  organic  act  of 
the  Territory  providing  that  "no  law  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  its  title." 


Hours  of  Service — Railroads — Switch  Tenders  Using  Tele- 
phone.— Chicago  <&  A,  R.  Co.  v.  United  States^  Supreme  Court  of  the 
United  States  {May  SO,  1918),  38  Supreme  Court  Reporter,  page 
44^' — Prosecution  was  instituted  against  the  railroad  company 
named  for  alleged  violation  of  the  hours  of  service  act.  The  com- 
pany had  in  its  yard  at  Bloomington,  111.,  7|  miles  long,  three 
switch  shanties,  each  operated  continuously  night  and  day  by  two 
men,  in  12-hour  shifts.  Each  was  equipped  with  a  telephone  con- 
nected with  the  yardmaster's  office,  which  was  used  to  issue  instruc- 
tions or  orders  to  yard,  train,  or  engine  crews  as  to  the  handling 
of  cars  or  trains.  The  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  had  approved  a  judgment  of  conviction,  following  previous 
decisions  made  by  it  which  had  apparently  not  been  passed  upon  by 
the  Supreme  Court.  (Bulletin  No.  "189,  p.  153.)  The  Supreme 
Court  affirmed  this  judgment,  holding  that  the  employees  concerned 
were  covered  by  the  provisions  of  the  act  which  forbid  employment 
for  more  than  nine  hours  per  day  of  employees  using  the  telephone  to 
handle  orders  affecting  train  movements,  in  stations  operated  con- 
tinuously. The  conclusion  of  the  opinion  delivered  by  Mr.  Justice 
McReynolds  is  as  follows: 

The  purpose  of  the  statute  is  to  promote  safety  in  operating  trains 
by  preventing  the  excessive  mental  and  physical  strain  which  usually 
results  from  remaining  too  long  at  an  exacting  task. 

The  individuals  within  the  ambit  of  the  proviso's  pertinent  pro- 
visions are  marked  by  the  nature  of  service  performed — an  ^'operator, 
train  dispatcher,  or  other  employee  who  by  the  use  of  the  telegraph 
or  telephone  dispatches,  reports,  transmits,  receives,  or  delivers  or- 
ders pertaining  to  or  affecting  train  movements."  If,  in  due  course 
of  his  work,  an  employee  while  in  any  of  the  locations  specified  uses 
the  telegraph  or  telephone  for  sending  or  receiving  messages  con- 
cerning train  movements  he  may  not  lawfully  remain  on  duty  there- 
in exceeding  9  hours  during  any  24-hour  period,  except  in  case  of 

emergency. 

Here,  the  facts  disclose  the  switch  tender  on  duty  for  12  consecu- 
tive hours  in  a  shanty  continuously  operated  night  and  day  where, 
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by  the  use  of  the  telephone,  he  received  and  delivered  orders  per- 
taining to  train  movements — not  mere  switching  movements  within 
the  yard ;  and  in  such  service  mental  and  physical  alertness  are  of 
fjreat  importance.  By  permitting  this,  the  railroad  violated  both 
language  and  purpose  of  the  act. 


Labor  Organizations  —  Injunction  —  Inducing  and  Inciting 
Strike — Inducing  Breach  of  Contract — War  Labor  Board — ^War 
Emergency — Rosemvasser  Bros,  {Inc.)  v.  Pepper^  Supreme  Court^ 
Trial  Term^  Queens  County  {October^  1918),  172  New  York  Supple- 
meat,  page  310, — This  was  an  action  for  an  injunction  against  certain 
unlawful  and  destructive  acts  of  employees,  former  employees,  and 
representatives  of  the  labor  union  known  as  the  United  Shoe 
Workers  of  America,  This  union  was  being  "promoted"  by  one 
Gilman.  He  succeeded  in  creating  internal  trouble  in  the  plant  of 
the  plaintiff  company,  which  was  engaged  to  four-fifths  of  its  ca- 
pacity in  Government  war  work.  This  disturbance,  which  amounted 
to  a  strike,  was  mediated  by  a  representative  of  the  War  Department, 
with  the  result  that  the  strikers  were  recognized  as  a  union,  and  that 
they  were  given  shorter  hours  and  more  pay.  The  employer  was  per- 
mitted to  maintain  an  open  shop.  This  settlement  was  evidenced  by 
a  written  agreement  between  the  plaintiff  employer  and  the  em- 
ployees and  the  labor  union,  which  instrument  was  signed  by  thsm 
and  by  the  mediator  of  the  War  Department.  It  seems,  however, 
that  the  aforementioned  Gilman,  w'ho  was  the  representative  of  the 
labor  union,  chose  to  disregard  this  contract  and  the  reason  for 
which  it  was  made,  namely,  to  aid  the  United  States  in  the  prosecu- 
tion of  the  war  against  Geiinany,  and  for  the  purpose  of  promoting 
the  union  which  he  represented  he  induced  and  incited  the  employees 
of  the  plaintiff  to  break  their  contract  and  to  strike  to  force  the  em- 
ployer to  maintain  a  closed  shop.  In  granting  the  injunction  prayed 
for  the  court  rendered  the  following  decision : 

It  seems  established  as  the  law  of  this  State,  by  decisions  of  the 
higher  courts  in  cases  which  arose  before  the  war,  that  a  labor  union 
may  induce  or  persuade  the  employees  of  a  manufacturing  or  any 
other  business,  which  is  conducted  by  the  owner  thereof  either  as  an 
open  or  a  nonunion  shop,  to  become  members  of  the  union,  and  to 
strike  in  order  to  compel  the  owner  to  conduct  his  factory  or  business 
as  a  union  shop. 

It  seems  to  me  that  the  principles  announced  in  cases  which  arose 
before  the  war  can  not  be  applied  to  the  relation  between  workers 
and  employers  in  war  industries,  in  so  far  as  they  conflict  with  the 
principles  and  policies  of  the  United  States  Government  in  the  con- 
duct of  the  war.  The  production  of  war  industries  is  so  closely  con- 
nected with  actual  military  operations  that  it  may  be  said  to  be  a 
part  of  them. 
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All  the  parties  to  the  present  controversy — the  employer,  the  em- 
ployees, and  the  labor  union — recognized  that  their  respective  rights 
and  relations  to  each  other  were  modified  and  controlled  by  their 
obligations  and  duties  to  the  United  States  Government.  Their 
recognition  of  the  principles  and  policies  of  the  United  States  Gov- 
ernment in  the  matter  or  the  control  of  war  industries  is  shown  by 
the  evidence.  The  contract  entered  into  between  the  plaintiff  and  the 
representatives  of  its  employees  in  October,  1917,  was  the  direct  re- 
sult of  the  mediation  of  the  War  Department,  and  the  department's 
approval  of  the  contract  is  shown  by  the  signature  thereto  of  tlie 
mediator  for  the  department.  This  contract  was  in  accord  with  the 
principles  and  policies  of  the  United  States  for  the  settlement  of 
labor  disputes  in  war  industries.  The  principles  and  policies  of  the 
United  States  Government,  which  should  be  applied  in  the  decision 
of  this  case,  have  recently  been  set  forth  in  a  pamphlet  issued  by  the 
National  War  Labor  Board. 

It  is  elementary  that  a  court  of  equity  may  restrain  a  trade-union 
from  inciting  emplovees  to  violence,  or  the  doing  of  any  tortious 
acts  in  the  conduct  of  a  strike,  or  to  breach  their  contract  of  employ- 
ment. There  is  no  question  that  the  plaintiff  is  entitled  to  an  in- 
junction within  these  rules.  The  question  of  greatest  importance, 
however,  is  whether  under  the  facts  presented  here  the  court  should 
not  go  further  and  enjoin  the  defendants  from  inciting,  aiding,  and 
abetting  strikes  of  plaintiff's  employees  for  any  cause,  in  view  of  the 
fact  that  the  parties  to  this  controversy  have  devised  and  set  into 
motion  appropriate  machinery  to  settle  by  arbitration  all  differences 
existing  oetween  them,  and  because  the  life  of  our  Nation  is  de- 
pendent upon  an  uninterrupted  production  of  those  things  needed  to 
successfully  carry  on  the  war  in  which  our  country  is  engaged. 

It  seems  to  me  that  an  injunction  should  be  granted  on  these 
grounds.  The  usual  reciprocal  rights  and  obligations  of  employer 
and  employee  are  modified  in  these  times  by  their  respective  duty  to 
the  United  States  Government.  Duty  to  the  Government  was  in  con- 
templation of  the  parties  in  entering  into  the  contract  of  employment, 
and  they  dealt  with  each  other  with  reference  to  that  duty. 

For  the  defendants  to  incite  the  employees  to  strike  merely  for  the 
purposes  of  promoting  the  private  organization  interests  of  the  union 
is,  under  the  circumstances,  wicked. 

An  injunction  will  be  granted  substantially  as  follows: 

1.  The  repetition  of  the  acts  of  violence  which  occurred  during  the 
strike  in  September,  1917,  to  be  enjoined. 

2.  The  continuance  of  the  factory  disorders  which  have  been  going 
on  from  October  5  to  the  end  of  the  trial  to  be  enjoined. 

3.  Strikes  for  any  cause  whatever  to  be  enjoined  for  the  duration 
of  the  war. 


Labor  Organizations — Injunctions — Inducing  Strike — ^Breacti 
OF  Contract. — Burgess  v.  Georgia^  F.  <&  A.  Ry.  Co,^  Supreme  Court  of 
Georgia  {Sept.  H^  1918) ,  96  Southeastern  Reporter^  page  864. — The 
railway  company  brought  this  action  for  an  injimction  to  restrain 
defendants  from  inducing,  declaring,  and  conducting  a  strike.  The 
plaintiff  railway  company  was  under   contract   with   local   labor 
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unions  for  the  services  of  its  employees  who  were  members  of  these 
unions.  This  contract  was  without  any  fixed  period  of  service.  On 
May  5,  1917,  however,  a  supplemental  agreement  was  made  under 
the  Adamson  Act  and  was  to  continue  in  effect  until  October  1,  1917. 
The  plaintiff  discharged  an  engineer.  The  unions  made  a  prolonged 
effort  to  have  him  reinstated.  Officials  of  the  national  unions  inter- 
fered and  finally  all  the  unions  demanded  the  engineer's  reinstate- 
ment and  a  revision  of  the  schedules  of  wages  which  had  been  fixed 
in  the  supplemental  contract.  Plaintiff  was  given  48  hours  to  con- 
cede these  demands;  otherwise  a  strike  was  to  be  enforced.  At  this 
juncture,  before  the  local  unions  had  taken  a  strike  vote,  plaintiff 
filed  its  petition  for  injunction.  An  injunction  was  granted  restraining 
the  officials  of  the  national  unions  from  inducing  a  strike,  and  re- 
straining the  local  unions  and  individual  emplo5^ees  from  taking  a 
strike  vote,  from  striking,  from  reporting  to  the  national  unions,  and 
from  violating  the  contracts  they  had  made  with  plaintiff  until 
the  issues  could  be  passed  upon  by  a  jury,  the  men  to  have  the  right 
to  resign  or  quit  but  not  by  concerted  action.  In  affirming  this  inter- 
locutory injunction.  Judge  George  said: 

In  so  far  as  the  defendants,  the  officials  of  the  national  union,  were 
enjoined  from  inducing  and  compelling  plaintiff's  employees  to 
engage  in  a  strike,  the  injunction  was  authorized  under  the  pleadings 
and  evidence. 

The  court  did  not  abuse  its  discretion  in  enjoining  the  defendants, 
the  local  unions  and  the  individual  employees  from  taking  a  strike 
vote,  striking,  reporting  that  a  strike  had  been  called  or  was  in  effect 
upon  petitioner's  road,  and  from  violating  the  terms  of  the  service 
contracts  with  petitioner,  the  contracts  being  tor  a  definite  term  of 
service  which  had  not  expired  at  the  time  the  injunction  was  issued. 

After  declaring  that  the  injunction  was  too  sweeping  and  should 
not  extend  in  point  of  time  beyond  the  period  of  the  contracts,  the 
court  ordered  the  injunction  to  be  affinned  and  modified  as  to  time 
limit. 


Labor  Organizations — Injunction — Interference  with  Con- 
tract OP  Employment — Burgess  \.  Georgia^  F.  (&  A,  Ry,  Co.y  Su- 
preme Court  of  Georgia  {Sept.  14^  1918)^  96  Southcasteim  Reporter^ 
page  865. — ^The  plaintiff  railway  company  was  granted  an  inter- 
locutory injunction  against  Burgess,  Turner,  the  Brotherhood  of  Loco- 
motive Engineers,  the  Brotherhood  of  Locomotive  Firemen,  the  Order 
of  Railway  Conductors,  and  the  Brotherhood  of  Railway  Trainmen, 
and  all  individual  members  of  these  unions,  enjoining  them  from  tak- 
ing a  strike  vote  or  declaring  a  strike.  Each  of  the  defendant  em- 
ployees of  plaintiff,  although  under  a  contract  to  work  until  October 
1, 1917,  resigned  his  position.    They  then  proceeded  to  interfere  witU 
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the  other  employees  of  the  plaintiff,  urging  them  to  leave  or  refrain 
from  entering  plaintiff's  service.  They  also  went  upon  the  premises  of 
plaintiff  and  congregated  around  the  plaintiff's  locomotives  and  in* 
timidated  and  threatened  plaintiff's  employees.  Plaintiff  petitioned 
for  an  injunction  against  defendants  to  prevent  them  from  going 
upon  its  premises  and  from  interfering  with  its  business  by  inducing 
its  employees  to  leave  by  threats,  coercion,  menaces,  intimidation, 
etc.  Judge  George,  expressing  the  opinion  of  the  court  in  sustaining 
the  injunction,  said : 

In  so  far  as  the  defendants  were  enjoined  from  attempting  by 
proper  argument,  elsewhere  than  on  or  near  the  premises  of  the  plain- 
tiff, to  persuade  others  from  taking  their  places,  the  injunction  was 
not  authorized.  Equity  will  not  enjoin  employees  who  have  severed 
their  connection  with  the  service  of  the  employer  from  attempting 
by  proper  and  fair  argument  to  persuade  others  from  taking  their 
places,  so  long  as  they  do  not  resort  to  force  or  intimidation. 

Subject  to  the  modifications  indicated,  the  injunction  was  upheld 
on  the  authority  of  Jones  v.  Van  Winkle  Gin,  etc.,  Works,  131  Ga, 
336,  62  S.  E.  236  (Bui.  79,  p.  965). 


Labor  Organizations — Injunction — ^Ruus  Eeqttiring  Theater 
TO  Employ  a  Certain  Number  of  Musicians. — Haverhill  Strand 
Theater  (Inc.)  v.  Gillen  et  al,^  Supreme  Judicial  Court  of  Massa- 
ckusetts  {Feb.  «*,  1918)  ^  118  Northeastern  Reporter^  page  671. — The 
company  named  operated  a  moving-picture  and  vaudeville  theater 
and  employed  one  Cobum,  a  member  of  the  local  union  of  musicians, 
as  organist.  The  union  notified  the  company  that  a  minimum  rule 
would  be  put  in  force,  requiring  that  five  musicians  be  employed 
if  the  company  wished  to  have  the  services  of  any  union  musicians. 
The  company  brought  a  bill  for  an  injunction  on  September  9,  1916, 
against  officers  and  members  of  the  union,  as  such  and  as  representing 
all  the  members,  to  prevent  their  enforcement  of  the  rule,  which  was 
alleged  to  be  illegal.  After  playing  at  the  performances  of  Septem- 
ber 10,  Coburn  left  the  company's  employment  "  because  of  the  ex- 
istence of  the  rule  and  the  penalties  incident  to  its  violation."  After 
a  time  the  company  secured  a  nonunion  organist,  paying,  however, 
about  twice  the  salary  that  Cobum  had  received.  The  matter  was 
referred  to  a  master  for  ascertainment  of  facts,  and  he  made  certain 
findings,  one  of  them  being  that  the  defendants  had  not  put  in  force 
or  threatened  any  strike  or  boycott.  By  agreement  of  the  parties 
a  question  as  to  the  right  of  a  union  to  put  into  effect  such  a  rule 
as  the  one  in  question  was  submitted  to  the  court.  The  rule  was  held 
illegal  and  the  injunction  granted,  Judge  Loring  saying  in  part  in 
the  opinion  delivered  by  him: 
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With  this  explanation  the  question  propounded  to  the  court  by  the 
agi'eement  of  .parties  is  this:  Is  a  combination  between  musicians  a 
legal  one  by  which  the  plaintiff  is  compelled  to  employ  a  number  of 
musicians  specified  by  the  members  of  the  combination  if  he  wishes 
to  employ  any  member  of  the  combination,  even  though  it  be  the  fact 
that  in  the  plaintiff's  opinion  the  employment  of  a  single  musician 
is  the  most  advantageous  way  of  conducting  his  (the  plaintiff's) 
business  and  that  the  employment  of  more  than  one  musician  will 
cause  him  pecuniary  loss  ?  It  is  manifest  that,  such  a  rule  is  an  inter- 
ference with  a  plantiff's  right  to  that  free  flow  of  labor  to  which  every 
member  of  the  community  is  entitled  for  the  purpose  of  carrying  on 
the  business  in  which  he  or  it  has  chosen  to  embark.  The  right  to 
the  free  flow  of  labor  is  not  an  absolute  right;  it  is  limited  by  the 
right  of  emploj^ees  to  combine  for  purposes  which  in  the  eye  of  the 
law  justify  interference  with  the  plaintiff's  right  to  a  free  flow  of 
labor.  A  combination  which  interferes  with  a  plaintiff's  right  to  a 
free  flow  of  labor  is  legal  if  the  purpose  for  which  it  is  made  justifies 
the  interference  with  that  right.  On  the  other  hand,  it  is  illegal  if 
that  purpose  does  not  justify  the  interference  (which  ensues  from  the 
making  and  enforcing  of  the  combination  in  question)  with  the  plain- 
tiff's right  to  a  free  flow  of  labor.  So  much  is  settled  in  this  com- 
monwealth.    [Cases  cited.] 

No  case  has  gone  further  toward  supporting  the  defendant's  con- 
tention than  Pickett  v.  Walsh,  192  Mass.  672,  78  N.  E.  753  [Bui.  No, 
70,  p.  747].  But  that  case  does  not  go  so  far  as  to  support  that  con- 
tention. 

The  question  we  have  to  decide  in  the  case  at  bar  is  whether  the 
doctrine  of  Pickett  v,  Walsh  is  to  be  extended.  In  Pickett  v,  Walsh 
a  union  of  masons  struck,  that  is  to  say,  combined  to  refuse  to  lay 
bricks  to  get  the  work  of  pointing  the  mortar  after  the  bricks  were 
laid.  The  contractor  wished  to  give  the  work  of  pointing  to  men 
known  as  pointers,  who  had  that  and  that  alone  as  their  trade.  In 
that  case  the  complaint  was  made  by  the  pointers.  But  that  is  not 
material.  It  was  held  that  the  purpose  for  'which  the  combination 
was  made,  namely,  to  get  work  for  members  of  the  union,  was  a  justi- 
fication for  the  interference  with  the  pointers'  right  to  be  employed 
to  do  the  work  and  as  a  consequence  that  the  combination  was  a  legal 
one.  But  in  that  case  the  contractor  wanted  the  pointing  done.  The 
peculiarity  of  the  case  at  bar  is  that  the  work  which  the  defendants 
have  combined  to  force  the  plaintiff  to  give  to  them  is  >vork  which 
the  plaintiff  does  not  want  done;  not  only  that,  but  it  is  work  which 
if  done  at  the  plaintiff's  expense  will  cause  him  pecuniary  loss.  The 
difference  between  Pickett  v.  Walsh  and  the  case  at  bar  is  that  in 
l*iekett  v.  Walsh  the  defendants  combined  for  the  purpose  of  getting 
work  which  the  employer  wanted  done,  while  in  the  case  at  bar  the 
purpose  of  the  defendants'  combination  is  to  force  the  plaintiff  to 
make  work  for  them  when  he  does  not  wish  to  have  that  work  done 
and  when  that  work  will  result  in  a  pecuniary  loss  for  him. 


Labor  Organizations — Injunction — Secondary  Boycott — Appli- 
CATTOK  OP  THE  Clayton  Act. — DupUx  Printing  Press  Co,  v.  Deering 
et  al,y  United  States  Circuit  Court  of  Appeals^  Second  Circuit  {May 
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^J,  1918),  252  Federal  Reporter^  page  7^^.— The  Duplex  Printing 
Press  Co.  is  engaged  at  Battle  Creek,  Mich*,  in  making  large  presses 
of  the  kind  used  by  newspapers  throughout  the  United  States  and 
in  foreign  countries.    Many  yeai-s  ago  a  strike  was  declared  at  its 
plant  in  an  effort  to  unionize  the  company's  shops.    Tlie  company 
persisted  in  maintaining  an  open  shop,  however,  and  because  the 
employees  of  the  company  were  satisfied  as  to  hours  and  pay  and 
as  most  of  them  were  nonunion  workers  the  strike  may  be  said  to 
have  failed.    The  efforts  on  the  part  of  the  unions  were  therefore 
transferred  to  other  fields  of  endeavor,  with,  however,  the  same  object, 
the  unionizing  of  the  company's  shops.    The  lodges  and  District  Coun- 
cil of  New  York  of  the  International  Association  of  Machinists  at- 
tempted a  boycott,  principally  in  the  City  of  New  York,  of  the 
presses  manufactured  by  the  Duplex  Co.    Various  methods  of  attain- 
ing this  end  were  resorted  to,  including  threats  of  injury  to  persun 
and  property ;  at  times,  also,  assaults  were  made  under  at  least  very 
suspicious  circumstances.    The  combined  efforts  of  the  unions  had  such 
effect  as  to  cause  this  suit  to  be  brought  for  an  injunction  to  restrain 
the  unions  from  maintaining  their  boycott.    The  whole  contention  in 
this  case  seems  to  rest  upon  the  question  whether  or  not  a  secondary 
boycott  may  be  maintained  by  a  labor  union.    The  district  court  re- 
fused the  injunction  and  the  court  of  appeals  affirmed  this  decision, 
Judge  Rogers  dissenting. 

However,  Judge  Hough,  who  delivered  the  opinion  of  the  court, 
pointed  out  that  the  very  thing  that  the  defendants  were  attempting 
had  been  previously  condemned  by  the  Supreme  Court. 

As  plaintiff^s  business  is  largely  interstate,  and  the  attentions  paid 
by  deiendants  to  plaintiff  consisted  essentially  in  trying  to  make  it 
impossible  for  plaintiff  to  get  its  machines  from  Michigan  to  New 
York,  or  have  them  used  there  even  if  they  successfully  ran  the  gaimt- 
let,  it  seems  plain  that  the  defendant  associations  have  agreed  to  do 
and  have  attempted  performance  of  the  very  thing  pronounced  un- 
lawful in  Loewe  v.  Lawlor,  208  U.  S.  274,  28  Sup.  Ct  301  [Bui.  No. 
75,  p.  622],  and  235  U.  S.  522,  35  Sup.  Ct,  170  [Bui.  No.  169,  p.  140]. 
Tlierefore  such  interference  with  interstate  commerce  should  be  en- 
joined, unless  the  Clayton  Act  of  October  14, 1914,  forbids  it. 

Section  6  of  the  Clayton  Act  declares  that  labor  organizations  or 
the  members  thereof  shall  not  be  regarded  as  illegal  combinations  or 
conspiracies  in  restraint  of  trade  under  the  antitrust  laws. 

Section  20  prohibits  the  issue  of  restraining  orders  or  injunctions 
against  strikes,  peaceful  persuasion,  or  picketing  where  one  may  law- 
fully be  "  for  the  purpose  of  peacefully  obtaining  or  communicating 
information;"  or  against  ceasing  to  patronize  any  party  to  a  labor 
dispute  or  "  reconunending,  advising,  or  persuading  others  by  peace- 
ful and  lawful  means  to  do  so;"  or  in  case  of  a  "  dispute  concerning 
terms  or  conditions  of  employment** 
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"These  sections,"  said  Judge  Hough,  "enumerate  as  lawful,  not- 
withstanding any  earlier  statute  or  decision  emanating  from  na- 
tional authority,  every  peaceful  and  all  the  really  important  things 
tlie  defendant  associations  have  done." 

Continuing,  he  said : 

The  question  becomes  this :  Is  the  present  litigation  one  between  the 
employers  and  employees  or  an  employer  and  employees,  growing  out 
of  a  dispute  concerning  terms  or  conditions  of  employment?  The 
answer  depends  on  whether  the  catalogued  injuries  are  to  be  per 
mitted  only  in  litigations  between  an  employer  or  employers  and  the 
workmen  in  (or  perhaps  lately  in)  their  several  establishments,  or 
also  in  cases,  however  promoted,  when  the  parties  are  generically  the 
hired  and  the  hirer,  and  the  dispute  even  an  offshoot  or  by-blow  of 
the  endless  quarrel  over  terms  of  employment? 

There  is  no  ruling  decision  on  the  subject,  and  prognosis  as  to  the 
probable  disposition  of  the  matter  in  a  higher  court,  based  on  any- 
thing as  yet  published  in  the  United  States  Reports,  would  be  both 
improfitable  and  improper.  It  is  necessary  to  form  an  opinion  as 
upon  new  matter. 

There  was  a  dispute,  and  one  concerning  conditions  of  employ- 
ment, and  at  plaintiff's  Michigan  factory,  long  before  this  suit  was 
brought,  and  before  the  plan  of  campaign — the  boycott,  which  is  the 
thing  reaUy  complained  of — was  seriously  attempted.  The  ma- 
chinists' union  created  the  dispute,  by  calling  a  strike  at  plaintiff's 
place,  if  it  never  existed  before ;  that  dispute  did  relate  to  conditions 
of  employment,  in  that  every  striker  and  every  affiliated  machinist 
disputed  the  right  of  plaintiff  or  any  other  concern  similarly  sit- 
uated to  employ  anyone  but  a  member  of  the  union;  and  so  far  as 
statutory  interpretation  is  concerned  it  seems  immaterial  that  no 
more  than  a  trifling  proportion  of  the  workers  in  plaintiff's  factory 
paid  any  attention  to  the  strike  order.  The  dispute  existed,  and 
existed  from  the  beginning,  between  this  plaintiff  and  the  principal 
defendants,  among  whom  are  included  by  representation  the  dozen  or 
so  obedient  imion  men  in  the  factorv.  In  strict  truth  this  is  a  dis- 
puts  between  two  masters,  the  union,  or  social  master,  and  the  pay- 
master; but,  unless  the  words  "employers  and  employees,"  as  ordi- 
narily used,  and  used  in  this  statute  (Clayton  Act),  are  to  be  given 
a  strained  and  unusual  meaning,  they  must  refer  to  the  business  class 
or  clan  to  which  the  parties  litigant  respectively  belong. 

In  so  far  as  courts  are  permitted  to  study  legislative  proceedings 

and  contemporary  history  for  an  aid  in  statutory  interpretation,  we 

consider  it  plain  that  the  designed,  announced,  and  widely  known 

>urpose   of  section  20    (perhaps   in   conjunction   with   section   6) 

Clayton  Act,  Bui.  16G,  pp.  235,  23G]  was  to  legalize  the  secondary 

x>ycott,  at  least  in  so  far  as  it  rests  on,  or  consists  of,  refusing  to 

work  for  anyone  who  deals  with  the  principal  offender.     We  are 

earnestly  told  that  this  rule  gives  to  the  workman  the  choice  of  being 

a  pariah  or  a  guildslave,  and  to  the  employer  a  doubtful  escape  from 

bankruptcy  by  the  path  of  commercial  servitude.    If  this  be  true 

( and  the  writer  is  not  disposed  to  question  it)  the  result  is  imposed 

by  an  act  of  Congress;  the  remedy  is  political,  not  judicial. 
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The  decree  of  the  court  below  refusing  to  grant  the  injunction  was 
therefore -affimied.  Judge  Learned  Hand,  concurring  in  the  result  of 
Judge  Hough's  reasoning,  said : 

I  think  that  section  20  of  the  Clayton  Act  has  legalized  secondary 
boycotts  in  cases  between  an  employer  and  employees,  and  that  this 
was  such  a  case,  at  least  after  the  strike  was  declared  on  August  27. 
I  do  not  think  that  the  section  applies  only  when  the  employer  is 
plaintiff  and  his  present  or  former  employees  are  the  defendants. 
Further,  I  think  that  the  dispute  here  under  any  definition  included 
the  conditions  of  employment.  I  therefore  concur  in  general  in 
Judge  Hough's  reasoning  and  in  the  result,  though  I  do  not  concur 
in  all  the  expressions  of  his  opinion. 

Judge  Rogers  offered  a  lengthy  dissenting  opinion,  from  which  the 
following  is  quoted : 

The  important  fact  to  be  noted  is  that  no  one  of  the  defendants  is 
or  ever  was  an  employee  of  the  complainant,  and  that  no  local  lodge 
or  union  or  officer  or  member  of  any  union,  in  the  place  where  the 
complainant  manufactures  its  presses,  has  been  made  a  partjr  de- 
fendant herein.  The  parties  defendant  are  residents  and  citizens 
of  New  York,  except  the  defendant  Bramley,  who  is  a  resident  and 
inhabitant  of  New  Jersey,  and  the  unions  with  which  they  are  con- 
nected are  local  to  New  York  and  vicinity. 

It  is  the  duty  of  courts  to  protect  the  life,  liberty,  and  property  ot 
all  within  their  jurisdiction.  Courts  are  not  respecters  of  persons,  and 
the  rights  of  employers  and  those  of  employees  are  entitled  to  equal 
protection.  Liberty  of  contract  is  a  constitutional  right  secured  to 
employers  and  employees  alike.  It  consists  in  the  ability  at  will  to 
make  or  abstain  from  making  a  binding  obligation.  The  employee 
has  a  right  to  choose  his  employer.  The  employer  has  the  like  right 
to  choose  his  employee.  The  defendants  insist  that  all  they  have  done 
has  been  to  exercise  the  right,  which  they  claim  for  the  organizations 
which  they  represent,  to  say  that  their  members  shall  not  work  for 
the  complainant  or  handle  the  complainant's  product;  in  other  words, 
that  it  is  their  right  to  say  for  whom  their  members  shall  work  and 
upon  what  they  shall  work.  The  complainant  denies  that  that  is 
the  sole  question  which  the  facts  present. 

Reference  was  then  made  to  the  decisions  of  the  Supreme  Court  of 
the  United  States  in  the  cases  Hitchman  Coal  &  Coke  Co.  v.  Mitchell, 
245  U.  S.  229,  38  Sup.  Ct.  65,  and  Eagle  Glass  &  Mfg.  Co.  v.'  Rowe, 
245  U.  S.  275,  38  Sup.  Ct.  80  (Bui.  246,  pp.  145-153),  forbidding 
efforts  to  unionize  employees  under  contract  not  to  join  a  union. 
Judge  Rogers  continued: 

The  above  decisions  very  much  restrict  the  right  of  labor  unions 
to  interfere  with  employers  of  labor  in  the  management  of  their  busi- 
ness ;  and  this  court  must  follow  the  law  as  laid  down  by  the  court  in 
all  cases  to  which  it  is  applicable.  But  the  decision  goes  upon  the 
common  law  of  West  Virginia;  there  being  no  statute  affecting  it  and 
no  authoritative  decision  of  the  courts  of  that  State. 

It  may  be  conceded  that  the  defendants  were  endeavoring  to  es- 
tablish uniform  conditions  in  the  industry  in  which  the  complainant 
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was  engaged.  It  follows,  therefore,  that  under  the  New  York  law, 
as  expounded  by  the  New  York  Couit  of  Appeals,  the  defendants 
were  within  their  rights,  unless  there  are  other  circumstances  which 
make  the  rule  laid  down  in  that  case  [Bossert  v.  Dhuy,  221  N.  Y.  342, 
117  N.  E.  582,  Bui.  No.  246,  p.  129J  inapplicable. 

It  is  said  that  the  defendants  are  not  engaged  in  a  peaceful  strike, 
but  in  an  alleged  boycott,  and  that  their  conduct  seeks  to  coerce  com- 
plainant's customers,  who  are  in  turn  to  coerce  the  complainant  into 
unionizing  its  business  against  its  will. 

A  strike  and  a  boycott  are  two  quite  distinct  matters.  A  strike  is 
an  effort  on  the  part  of  employees  to  obtain  higher  wages,  or  shorter 
hours,  or  a  closed  shop  by  stopping  worlt  at  a  preconcerted  time. 
It  is  an  attack  made  by  employees  upon  their  employer,  by  labor 
upon  capital.  But  a  boycott  made  by  union  labor  against  a  product 
manufactured  by  nonunion  labor  is  an  attack  upon  both  labor  and 
capital.  It  is  union  employees  on  the  one  side  and  nonunion  employees 
and  the  open  shop  employer  on  the  other.  The  principles  applicable 
to  a  boycott  are  not  applicable  to  a  strike.  The  strike  in  Battle 
Creek  may  be  lawful,  while  the  boycott  of  the  product  in  New  York 
may  be  unlaAvful.'  The  use  of  the  bo3'cott  is  very  generally  held  to 
be  the  use  of  unlawful  means,  and  it  is  not  material,  where  it  is  re- 
sorted to,  whether  the  end  which  is  sought — in  this  case  the  union- 
izing of  the  shops  in  Michigan — is  lawful  or  not. 

A  bo3'cott  is  a  combination  formed  to  injure  the  trade,  or  business, 
or  occupation  of  another,  by  preventing  other  persons  from  doing 
business  with  him,  by  threatening  injury  to  the  trade,  business,  or 
occupation  of  those  who  have  business  relations  with  him. 

The  boycott  methods  used  by  the  defendants  were  then  recited. 
These  are  summarized  as  follows : 

The  testimony  shows,  not  simply  that  the  union  men  have  been 
instructed  not  to  haul  or  install  the  complainant's  machines  as  being 
the  product  of  an  unfair  shop,  but  that  coercion  was  resorted  to, 
by  threats  of  taking  their  cards  away  (a  very  serious  matter  for 
a  union  man),  and  by  telling  them  that  they  had  good  reasons 
to  be  afraid  to  look  after  the  work  of  the  Duplex  Printing  Press,  and 
that  they  would  blacklist  the  men  as  scabs  and  make  trouble  for  them ; 
and  men  under  most  suspicious  circumstances  have  been  assaulted 
and  felled  unconscious  to  the  ground.  They  have  intimidated  the 
complainant's  customers  by  threats  to  call  out  men  engaged  in  other 
trades.  The  members  of  the  different  building  trade-unions  would 
bo  called  off  on  a  strike  and  compelled  to  quit  work  on  a  building  not 
yet  completed,  and  in  which  it  was  intended  to  install  a  press  manu- 
factured by  complainant,  so  that  the  owner  of  the  building  feared 
(he  work  on  the  building  would  be  held  up  two  or  three  weeks. 
Pickets  were  employed.  No  repairs  were  to  be  made  on  machines 
installed.  Threats  of  putting  the  machines  out  of  order  were  like- 
wise indulged  in  by  defendants.  The  defendants  in  at  least  one  in- 
stance sought  to  obtain  the  cancellation  of  one  of  complainant's  con- 
tracts; and  they  have  sought  by  direct  and  indirect  means  to  prevent 
customers  from  buying  any  of  complainant's  machines. 

In  concluding  this  phase  of  the  subject  it  appears  that,  although 
the  defendants  were  engaged  in  an  undertaking  which  the  la^v  of 
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New  York  recognizes  as  legitimate,  the  unioni^atioB  of  complainant's 
factories,  they  have  resorted  to  measures  in  the  accomplishment  of 
that  end  some  of  which  the  law  does  not  countenance.  The  law  docs 
not  permit  either  j)arty  to  a  labor  dispute  to  use  force,  violence, 
threats  of  force,  intimidation,  or  coercion ;  and  words  or  acts  which 
are  calculated  to  cause  one  to  fear  injury  to  his  person  or  to  his 
business  are  equivalent  to  threats.  Moreover,  the  law  does  not  per- 
mit any  attempt  to  be  made  to  cancel  contracts  which  an  employer 
has  made  with  third  persons. 

There  is,  as  we  have  seen,  evidence  of  threats  to  call  out  men  in 
the  building  trades  from  work  on  a  building  under  construction  for 
a  customer  of  the  complainant,  because  a  press  made  by  the  com- 

Elainant  was  about  to  be  installed  in  the  building.  A  strike  of  that 
ind  is  a  sympathetic  strike;  that  is,  one  in  which  the  striking  em- 
ployees have  no  demands  or  grievances  of  their  own,  but  strike  for  the 
purpose  of  indirectly  aiding  otliers,  having  no  direct  relation  to  the 
advancement  of  the  interests  of  the  striker's,  and  courts  have  held 
that  such  a  strike  is  an  unjustifiable  invasion  of  the  rights  of  tlio 
employer.  Labatt  on  Master  and  Servant,  vol.  7,  p,  8346  (Ed.  1913). 
But  there  is,  in  conclusion,  another  phase  of  the  matter,  and  one 
which  is  not  the  least  impoitant,  which  remains  to  be  considered. 
The  complainant  is  engaged,  as  we  have  seen,  in  the  business  of 
manufacturing  printing  presses  in  its  factories  in  the  State  of  Michi- 
gan. But  it  is  also  engaged  in  interstate  commerce,  as  over  80  percent 
of  its  presses  are  sold  to  customers  outside  of  the  State.  The  defend- 
ants, not  being  able  to  prevent  the  complainant  from  manufacturing 
its  presses  in  its  factories  in  Michigan  by  nonunion  workers,  who  are 
contented  with  their  hours  and  their  wages,  have  sought,  it  is 
charged,  to  restrain  its  trade  and  commerce  by  making  its  products 
nonsaleable  in  other  States  by  the  means  already  set  forth  in  this 
opinion.  The  action  of  defendants  is  claimed  to  be  contrary  to  the 
antitrust  legislation  of  Congress. 

In  my  opinion  the  things  done  and  threatened  to  be  done  by  the 
defendants  tend  to  the  destruction  of  the  complainant's  interstate 
trade.  "WTiethcr  an  injunction  can  issue  depends  upon  the  construc- 
tion to  be  placed  upon  what  is  loiown  as  the  Clayton  Act,  which 
was  passed  dj^  Congress  in  1914. 

It  is  my  opinion  that,  if  the  acts  complained  of  in  this  case  would 
not  have  been  lawful  prior  to  the  passage  of  the  Claji^n  Act,  they  arc 
not  lawful  now.  It  relates  to  injunctions  in  a  case  between  an  em- 
ployer and  employees,  etc.  So  far  as  the  pm-poses  of  this  case  arc 
concerned,  it  would  seem  to  suflSce  to  say  that  tlie  parties  to  this  suit 
do  not  come  within  the  classification  therein  named.  No  one  of  the 
defendants  is  now  or  ever  was  an  employee  of  the  complainant,  and 
the  relief  prayed  for  does  not  contemplate  protection  from  strikes 
among  complainant's  employees  engaged  in  the  manufacture  of  its 
printing  presses.  If,  however,  it  be  contended  that  the  intenticMi  of 
Congress  was  that  the  act  should  apply  to  any  case  growing  out  of  a 
labor  dispute,  even  though  none  of  tiie  paities  defendant  had  ever 
been  in  the  complainant's  emplo3^,  it  would  not  prevent  the  issuance 
of  the  injunction,  for  it  is  to  be  noted  that  ttie  act  does  not  absolutely 
prohibit  the  granting  of  an  injunction,  even  in  cases  between  em- 
ployer and  employees.  The  injunction  may  still  be  granted  between 
an  employer  and  employees,  when  "  necessary  to  prevent  irreparable 
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injury  to  property,  or  to  a  property  right  of  the  party  making  the 
application; "and  it  is  so  well  settled  that  no  citation  of  authorities 
is  necessary  that  acts  that  will  cause  the  destruction  of  one's  property 
or  business,  and  acts  that  interfere  with  the  carrying  on  of  one's  Ijusi- 
ness,  destroying  his  custom  or  his  profits,  do  an  irreparable  injury 
and  authorize  tixe  issuance  of  an  injunction. 

The  achievement  of  the  end  sought  by  these  defendants  is  not 
through  an  appeal  to  the  purchasing  public  not  to  buy  nonunion-made 
machines ;  and  the  defendants  have  not  confined  themselves  to  with- 
drawing union  men  from  complainant's  factories.  Tlie  course  which 
has  been  pursued  has  made  the  complainant's  presses  "  a  contraband 
of  commerce,"  "  a  kind  of  commercial  leper."  The  plan  has  been  to 
make  the  complainant's  machines  oimarketable  by  preventing  their 
being  hauled,  installed,  operated,  or  repaired,  or  even  exhibited  to  the 
pubbc.  If  this  can  be  done  under  the  laws  of  the  United  States,  then 
it  seems  that  no  manufacturer  of  printing  presses  in  this  country  can 
maintain  an  "  open  "  shop,  and  no  machinist  engaged  in  the  manu- 
facture of  such  presses  can  earn  his  living  at  his  trade,  unless  he  con- 
sents to  join  a  union,  and  be  bound  by  all  its  rules  and  regulations, 
and  the  channels  of  interstate  commerce  are  practically  closed  against 
the  products  of  an  "  open  "  shop.  If  the  truckmen  are  in  the  unions 
and  can  not  handle  nonunion  goods,  of  what  use  is  it  to  ship  goods 
fiom  Michigan  to  New  York?  And  if  the  unions  have  the  right  to 
say  what  goods  their  members  shall  handle,  or  shall  not  handle,  what 
reason  is  there  for  saying  that  union  men  employed  by  the  railroads 
can  not  refuse  to  handle  any  goods  not  made  in  an  "  open  "  shop  ? 
Tlie  railroads  are  common  carriers,  it  is  true :  but  all  persons  who  hold 
themselves  out  as  willing  to  carry  goods  lor  the  public,  draymen, 
carters,  truckmen,  wagoners,  and  moving  van  companies,  proprietors 
of  taxicabs,  omnibuses,  and  baggage  wagons,  are  in  like  manner 
common  carriers.  And  they  may  be  engaged  in  interstate  commerce, 
as  the  goods  they  carry  are  being  shipped  outside  the  State,  or  have 
been  shipped  into  the  State  to  be  delivered  to  the  consignees  therein. 

My  associates  do  not  agree  with  me  in  the  conclusion  at  which  I 
have" arrived.  Therefore,  in  accordance  with  their  opinion,  and  con- 
trary to  my  own,  the  decree  is  affirmed,  with  costs. 


Labor  Obganizations  —  Injunction  —  Strikes  —  Boycott  —  Un- 
lawful Acts — Thomson  Mach,  Co.  v.  Broum^  Court  of  Chancery  of 
Xew  Jersey  {July  11^  1918),  104  Atlantic  Reporter^  page  120, — 
Plaintiff  brought  this  action  to  secure  a  temporary  injunction  against 
the  defendant  and  other  strikers  and  a  labor  union  to  restrain  them 
from  committing  unlawful  acts  in  connection  with  a  strike  which  was 
conducted  at  plaintiff's  plant  pending  the  suit  for  a  permanent  injunc- 
tion. The  defendants  and  the  labor  union  maintained  a  shantv  near 
plaintiff's  plant.  This  shanty  was  placarded  with  posters  declaring 
plaintiff  unfair  to  labor.  There  was  also  a  list  posted  at  the  shanty 
called  a  "  black  list,"  on  which  was  listed  the  names  of  the  plaintiff's 
workmen.  The  posters  also  called  plaintiff's  workmen  scabs.  The 
labor  union  wrote  to  other  unions  whose  work  required  their  mem- 
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bers  to  use  the  machines  which  plaintiff  manufactured  and  induced 
some  of  tliem  to  refuse  to  work  with  those  machines  unless  plaintiff 
capitulated  to  the  demands  of  the  strikers.  Prospective  employees  of 
the  plaintiff  were  presented  with  cards  bearing  the  same  matter  con- 
tained in  the  posters.    In  granting  the  injunction  the  court  said : 

No  serious  argument  is  made  by  respondents  that  the  acts  here- 
inbefore referred  to  were  not  illegal.  They  insist,  first,  that  it  does 
not  appear  that  complainant  is  being  injured.  The  free  flow  of  labor 
is  being  obstructed,  the  complainant  is  being  harassed  in  its  business. 
If  the  threats,  open  and  implied,  of  the  A'arious  users  of  the  ma- 
chinery and  the  workers  thereon  are  carried  out,  there  will  unques- 
tionably be  injury.  This  court  does  not  wait  until  there  is  actual 
injury;  it  protects  against  anticipated  injury.  Second,  respondents 
insist  that  the  unlawful  acts  are  not  now  being  performed.  So  far 
as  the  placards  are  concerned,  even  after  this  court  ordered  their 
removal,  they  were  retained  until  a  few  days  ago.  So  far  as  written 
communications  are  concerned,  there  is  one  as  recent  as  of  April  of 
this  year.  The  strike  is  still  on,  and  I  think  it  is  reasonable  to 
assume  that  unless  restrained  the  unlawful  practices  will  be  con- 
tinued. Third,  it  is  argued  that  complainant  refuses  to  agree  to 
mediation,  and  that  for  that  reason  this  court  ought  not  interfere  in 
its  behalf.  As  previously  stated  in  this  case,  whatever  the  personal 
feelings  of  the  court  may  be,  it  has  no  power  to  coerce  an  employei 
into  mediation.  If  coercion  be  proper  in  any  event^  it  is  not  the 
function  of  the  court  to  apply  it.  There  is  a  sharp  line  of  division 
between  the  complainant  and  the  respondents  as  to  the  reasons  which 
induced  the  complainant  to  refuse  to  submit  to  mediation  or  arbitra- 
tion. Complainant  is  operating  an  open  shop,  and  it  charges  that 
the  union  insisted,  before  agreeing  to  mediate^  that  complainant 
should  agree  to  unionize  its  shop.  This  proposition  complainant  re- 
jected, fiespondents  do  not  in  terms  deny  that  this  was  a  condition 
precedent;  but,  even  if  such  a  denial  may  be  gathered  from  their 
papers,  there  is  a  question  of  fact  which  is  not  for  this  court,  in  deal- 
ing with  the  legal  and  equitable  rights  of  the  parties^  to  settle.  The 
broad  question  of  public  or  governmental  policy  which  respondents 
seek  to  inject  into  this  issue  is  one  which  must  be  left  to  some  one 
tribunal. 

There  will  be  an  injunction  against  the  continuance  of  the  unlaw- 
ful practices  heretofore  referred  to. 


Labor  Organizations — Injunction — Strikes — Conspiracy — In- 
junction BY  Federal  Courts — Unlawful  Acts — Food  Conserva- 
tion— Kroger  Grocery  c6  Bakery  Co.  v.  Retail  Cleric^  International 
Protective  Association^  Local  No*  424^  United  States  District  Courts 
Eastern  District  of  Missouri  {Mar,  22^  1918) ,  250  Federal  Reporter ^ 
page  890. — The  employees  of  the  plaintiff  formed  a  union,  which  is 
the  defendant  herein.  The  union  declared  a  strike  because  of  the 
failure  of  the  manager  of  the  plaintiff  corporation  to  subscribe  iui- 
mediately  to  the  contract  presented  to  him,  wherein  it  was  provided, 
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among  other  things,  that  no  person  should  be  employed  unless  he  was 
a  member  of  the  union.  In  connection  with  the  strike,  the  employees 
indulged  in  various  acts  which  were  unlawful.  The  plaintiff  sues  in 
equity  for  an  injunction  to  restrain  said  unlawful  acts.  Other  facts 
of  the  case  appear  in  the  opinion  of  the  court  as  expressed  by  District 
Judge  Trieber: 

The  right  of  wage  earners  to  organize  themselves  into  unions  for 
the  purpose  of  bettering  their  conditions  is  a  right  which  no  one  can 
question.  There  can  be  no  doubt  that,  but  for  these  organizations, 
the  conditions  of  wage  earners  would  have  been  much  less  endurable 
than  they  are  at  the  present  time.  The  law  recognizes  them,  and  has 
never  questioned  their  right  to  exist.  Nor  can  anyone  question  the 
right  of  any  employees  to  quit  their  employment,  whether  they  do  it 
singly  or  collectively,  whether  it  is  done  for  a  good  reason  or  with- 
out cause,  and  no  court  can  compel  any  man  to  work  against  his  will. 
But  it  is  a  right  which  may  cause  great  injury,  injury  to  wage  earners 
in  the  loss  of  their  wages,  injury  to  their  employers  in  the  loss  of 
their  business,  and  generally  the  greatest  loss  falls  upon  those  who 
are  the  least  responsible  for  it,  the  innocent  public.  For  this  reason 
it  is  a  weapon  that  should  never  be  used,  unless  all  efforts  of  con- 
ciliation, either  by  conference  or  arbitration,  have  failed. 

There  are  certain  acts  which  have  been  declared  by  the  courts,  from 
time  immemorial,  to  be  unlawful.  In  the  latest  case  decided  bv  the 
Supreme  Court  [Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  245  tJ.  S. 
229,  Bui.  152,  pp.  137-151]  it  was  held  that  it  was  unlawful  to  inten- 
tionally do  that  which  is  calculated  in  the  ordinary  course  of  events  to 
damage,  and  which  does  in  fact  damage,  another  person's  property  or 
rights,  and  therefore  is  actionable. 

On  October  14, 1914,  Congress  passed  a  law,  known  as  the  Clayton 
Act,  whereby  it  restricted  the  power  of  the  Federal  courts  to  grant 
injunctions  in  strike  cases  and  conditions  arising  thereunder  unless 
the  strikers  commit  unlawful  acts  or  threaten  to  cause  irreparable 
injury  to  property,  and  there  is  no  adequate  remedy  at  law.  As  to 
the  unlawf ukiess  of  the  strikers'  acts  in  this  case  the  court  said : 

It  is  a  mistake  to  suppose  that  by  these  provisions  of  the  act  any 
act  or  acts,  which  were  unlawful  at  the  time  the  act  was  passed,  were 
legalized.  The  only  effect  of  this  act  is  to  prevent  United  States 
courts,  sitting  as  courts  of  equity,  from  granting  injunctions  in  the 
cases  mentioned  therein;  but  so  far  as  the  legality  of  the  acts  is 
concerned,  if  they  are  illegal  at  the  time,  they  are  illegal  today, 
and  if  the  plaintiff  has  been  damaged  thereby,  he  may  obtain  from 
the  courts  any  remedy  which  could  have  been  obtained  before  that 
time,  except  an  injunction.  Paine  Lbr.  Co.  v.  Neal,  244  U.  S.  459- 
471  [Bui.  169,  pp.  164-167]. 

Now  the  questions  to  be  determined  in  this  action  are  whether 
these  defendants  did  induce  or  attempt  to  induce  any  employees  of 
the  plaintiff  to  leave  their  employment  by  force,  threats,  or  intimida- 
tion, or  did  they  attempt  merely  to  persuade  them  peacefully.  That 
is  the  first  question.  It  is  useless  for  the  court  to  review  all  the 
testimony  in  this  case;  but  the  court  is  satisfied  from  the  gi*eat  pre- 
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ponderance  of  the  testimony  that  these  acts  of  the  defendants  were 
not  quiet  and  peaceable — that  they  used  language  which  would 
naturally  have  an  intimidating  effect  on  those  to  whom  it  was 
uttered.  Whether  they  meant  to  carry  out  these  threats  is  wholly 
immaterial.  The  question  we  are  concerned  with  is:  What  was 
the  effect  on  those  persons  to  whom  they  were  applied?  Another 
thing  the  evidence  shows  is  that  harsh  terms,  opprobrious  epithets, 
were  used  toward  these  employees.  They  were  called  "  scabs.  One 
man  was  called  "  Kaiser,"  and  while,  ordinarily,  that  could  hardly 
be  deemed  an  insulting  term,  yet,  considering  the  conditions  now 
prevailing  in  the  minds  of  the  public  toward  the  emperor  of  Ger- 
many, who  is  generally  alluded  to  as  "the  Kaiser,"  we  know  it 
was  intended  as  a  term  of  insult,  and  not  of  commendation.  The 
court  iSnds  from  the  evidence  that  the  efforts  made  to  induce  the 
employees  of  the  plaintiff  to  quit  their  employment  were  not  made 
in  a  peaceful  manner,  but  were  by  threats,  insulting  language,  and 
intimidation. 

The  same  finding  must  be  made  in  relation  to  the  attempted  bo}^- 
cott.  So  far  as  the  distribution  of  the  circulars  is  concerned,  they 
had  a  perfect  right  to  distribute  them,  if  it  was  done  peaceably. 
But  the  evidence  shows  that  the  picketing  was  not  done  in  that 
manner;  *  ♦  *  but  was  done  by  threats  and  intimidation,  and, 
practically,  I  may  say,  violence. 

The  next  question  is :  Were  the  acts  of  the  defendants,  unlawful 
by  reason  of  the  fact  that  by  ordering  this  strike  and  inducino:  so 
many  of  the  employees  of  the  plaintiff  to  withdraw  from  empfloj- 
ment  85  of  the  140  retail  stoi'es  of  this  plaintiff  had  to  be  closed 
by  reason  of  the  strikes,  causing  a  loss  of  the  value  of  $36,000  of 
perishable  food,  such  an  unlawful  act  as  would  justify  this  court, 
in  view  of  the  food  conservation  act  of  Congress,  to  grant  the  writ 
of  injunction?    That  act  provides: 

"  That  it  is  unlawful  under  this  act  for  anj  person  or  persons  to 
knowingly  commit  waste  or  willfully  to  permit  preventable  deterior- 
ation of  any  necessaries  in  or  in  connection  with  their  production, 
or  distribution.'* 

And  furthermore  it  makes  it  an  offense  for  any  person  to  restrict 
the  distribution  of  any  necessaries,  or  do  anything  whereby  trans- 
portation, producing,  harvesting,  manufacturing,  supply,  or  dealing 
m  any  necessaries  of  life  is  interfered  with.  If  these  defendants, 
by  reason  of  their  acts,  caused  a  loss  of  all  this  perishable  food, 
they  were  certainly  guilty  of  the  violation  of  this  act,  and  in  the 
opinion  of  the  court  it  would  be  wholly  immaterial  whether  it  was 
done  by  violence,  threats,  intimidation,  or  otherwise.  The  owner  of 
this  perishable  food  would  be  entitled  to  the  aid  of  a  court  of  equity 
of  the  United  States  to  restrain  them  from  such  acts  which  will 
cause  still  greater  destruction  of  such  food. 

Xow  there  is  one  other  question  which  is  of  considerable  impor- 
tance. The  evidence  connects  only  a  part  of  the  defendants  with 
these  unlawful  acts.  But  there  is  no  question  of  law  better  settled 
than  that  an  agreement  of  two  or  more  persons  to  do  an  unlawful 
act,  or  to  do  a  lawful  act  by  unlawful  means,  is  an  unlawful  con- 
spiracy, and  the  act  of  any  one  person,  who  is  a  party  to  that  agree- 
ment, any  overt  act  to  carry  out  its  objects,  the  objects  of  the  un- 
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lawful  agreement,  before  the  object  of  the  conspiracy  has  been  aban- 
doned, is  the  act  of  every  naember  thereof.  The  evidence  shows  that 
all  of  the  defendants  with  the  exception  of  two  were  members  of  this 
union. 

The  court  then  commented  on  various  speeches  that  were  made  by 
members  of  the  union  and  certain  advice  that  was  given  the  strikers. 

But,  no  matter  what  advice  was  given,  acts  of  violence  were  com- 
mitted by  members  of  the  unicHL  They  were  committed  for  the  pur- 
pose of  carrying  out  successfully  the  object  of  the  union,  that  is,  to 
secure  a  successful  strike,  or  otherwise  put  the  plaintiff  out  of  busi- 
ness, and  every  member  of  the  union,  tlie  defenaants  here,  is  equally 
responsible  for  the  acts  of  the  others.  *  *  ♦  The  court  is  of  the 
opmion  that  the  temporary  injunction  should  issue  against  all  the 
members  of  the  union  who  are  defendants  in  this  case. 

We  now  come  to  the  defendant  Cohn  and  the  Meadow  Brook 
Grocery  Co.  It  seems  that  after  the  strike  had  been  ordered,  Mr. 
Cohn,  although  not  a  member  of  this  union,  did  aid  and  encourage 
them  to  commit  the  acts  which  were  committed. 

There  was  also  evidence  introduced  tending  to  show  that  some 
pickets  in  front  of  that  store  (the  plaintiff's  store  which  was  oppo- 
site Cohn's)  were  advising  people  who  wanted  to  go  to  plaintiff's 
store  not  to  go  there,  because  it  was  unfair  to  labor,  and  advised  them 
to  go  to  Conn's  store,  who  was  fair  to  labor.  He  was  present  at 
the  meetings  when  the  reports  were  made,  and  he  contributed  $25, 
So  far  as  this  contribution  was  concerned,  there  would,  ordinarily, 
be  nothing  wrong  in  it.  But  he  attended  their  meetings,  and  told 
them  to  go  ahead,  and  before  that  time  he  had  offered  the  sum  of 
SlOO  if  they  would  succeed  in  closing  up  the  stores  of  the  plaintiff. 
That  moment  he  made  himself  an  accomplice  of  those  wno  were 
engaged  in  this  unlawful  action,  and  is  just  as  liable  as  they  are, 
and  for  that  reason  there  is  no  reason  why  the  injunction  should  not 
go  against  him. 

As  to  the  Meadow  Brook  Grocery  Co.,  there  is  no  evidence  that 
justifies  an  injunction  against  it.  Irerhaps  it  was  not  proper,  from 
a  moral  standpoint,  to  distribute  the  boycott  circulars;  but  people 
will  frequently  do  things  from  selfishness  that  are  not  exactly  ethi- 
cal, yet  not  a  violation  of  any  law.  They  distributed  circulars,  which 
under  the  Clayton  Act  may  be  done,  if  done  peaceably,  and  there- 
fore does  not  justify  an  injunction. 

For  these  reasons  the  injunction  against  the  Meadow  Brook 
Grocery  Co.  will  be  denied,  but  the  temporary  injunction  against  the 
other  parties  will  be  granted,  upon  execution  by  the  plaintiff  of  a 
bond  in  ihe  sum  of  $10,000,  conditioned  that  it  will  pay  to  the  de- 
fendants, or  any  of  them,  the  damage  which  they,  or  either  of  them, 
inay  sustain  by  reason  of  the  temporary  injunction,  if  on  final  hear- 
ing it  sihall  be  held  that  it  was  wrongfully  granted. 


Labor  Organizations — ^Injunction — Strikes — Jurisdiction  Over 
Co3£PANiES  Working  With  and  For  the  Government. — Wagner 
Electric  Mfg»  Co.  v.  District  Lodge  No.  9^  International  Assn,  of 
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Machinists^  DistHct  Court^  Eastern  District  of  Missouri  {June  fi, 
J 918)  J  252  Federal  Reporter^  paye  597. — The  plaintiff  company  un- 
dertook to  perforin  some  work  for  the  United  States  Government 
in  the  manufacture  of  munitions  of  war.  The  Government  con- 
structed and  equipped  a  large  building  for  the  use  of  the  company 
and  supplied  it  with  the  needed  materials.  The  company  was  to  be 
held  liable  to  heavy  penalties  for  any  failure  to  carry  out  its  contracts 
with  the  Government.  The  company  also  kept  on  hand  a  large 
supply  of  perishable  foodstuffs  for  the  use  of  its  employees.  The 
employees  of  the  company  belonged  to  various  labor  unions. 
They  conspired  together  to  bring  about  a  strike  for  the  purpose 
of  unionizing  the  company's  plant  and  to  secure  an  eight-hour  work- 
ing day.  To  make  their  strike  successful  they  planned  to  prevent 
anyone  from  working  in  the  company's  plant  and  on  the  war  ma- 
terials in  course  of  manufacture  and  to  resort  to  force  if  necessary. 
The  company  secured  an  injunction  at  the  beginning  of  the  trial. 
The  unions  are  now  attacking  the  jurisdiction  of  the  Federal  courts 
over  the  case,  both  parties  being  citizens  and  corporations  of  the 
State  of  Missouri.  The  following  is  quoted  from  the  decision  of 
the  court: 

I  am  of  the  opinion  that  this  court  does  have,  and  hence  must 
retain,  jurisdiction  of  this  cause,  and  for  the  following  reasons: 

First,  there  can  be  no  question  whatever  but  that,  as  shown  by  the 
petition,  plaintiff  is  engaged  in  a  very  large  manner,  and  was  at  the 
time  the  acts  done  by  the  defendants  of  which  complaint  is  made,  in 
interstate  commerce,  both  in  its  private  manufacturing  capacity 
and  in  the  performance  of  its  public  duties  under  contracts  with  the 
Government. 

Further,  that  the  petition  in  this  case  well  pleads  the  joint  acts  of 
defendants,  in  the  formation  of  their  unlawful  confederation,  and 
the  manner  in  which  it  was  attempted  to  be  carried  out,  lias  worked, 
and  unless  restrained,  will  work,  special  and  irreparable  injury  and 
damage  to  the  plaintiff  and  to  the  Government  of  the  United  States, 
which,  in  my  judgment,  by  reason  of  the  provisions  of  the  Sherman 
antitrust  law,  and  in  harmony  with  the  common  law  against  unlawful 
combinations  in  restraint  of  trade  and  monopolies,  may  be  enjoined 
by  plaintiff,  for  through  such  coui^se  of  procedure  alone  lies  afty 
complete  or  adequate  remedy  against  the  unlawful  combination  and 
acts  of  the  defendants  averred  in  the  bill. 

In  other  words,  in  my  judgment,  in  so  far  as  the  plaintiff  in  this 
case  is  engaged  in  doing  work  for  the  Government,  not  as  an  inde- 
pendent contractor  with  the  Government,  but  through  the  ocxiupa- 
tion  of  property  of  the  Government  specially  constructed  and  adapted 
to  the  carrying  out  of  the  business  of  the  Government  in  the  manu- 
facture of  munitions  of  war  from  the  materials  purchased  and  owned 
by  the  Government,  all  in  pursuance  of  existing  laws,  it  is  acting 
under  authority  of  the  laws  of  the  United  States  to  as  full  an  extent 
as  though  it  had  been  incorporated  under  and  in  pursuance  of 
national  laws.    In  the  exercise  of  rights  so  granted,  and  in  the  per- 
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formance  of  duties  so  enjoined  by  national  laws,  a  Federal  question 
is  involved,  which  confers  jurisdiction  on  this  court  at  the  suit  of 
one  specially  injured,  as  plaintiff  well  pleads  it  is  in  this  suit. 


Labor  Organizations  —  Injunction  —  Strikes  —  Picketing  — 
Truax  et  al.  v.  Bisbee  Local  No,  380^  Cooks'^  and  Waiters*  Union 
ct  al,^  Supreme  Court  of  Arizona  {Mar,  5,  1918)^  171  Pacific  Re- 
porter^ page  121. — William  Truax  and  his  partner  in  the  restaurant 
business  brought  suit  in  equity  against  the  union  named  for  an  in- 
junction against  interference  with  their  business.  They  employed 
in  their  restaurant,  called  the  English  Kitchen,  10  waiters  who  were 
members  of  the  union  named.  The  employers  gave  notice  of  changes 
in  wages  and  hours,  to  take  effect  April  10,  1916. .  The  union  con- 
tended for  a  continuance  of  the  previous  hours  and  wages.  No 
agreement  was  reached,  and  on  April  10  the  union  members  struck. 
Picketing  W'as  at  once  resorted  to,  banners  being  carried  along  the 
sidewalk  in  front  of  the  restaurant,  circulars  being  distributed,  and 
the  pickets  talking  about  the  matter,  often  in  loud  tones,  and  advising 
that  all  friends  of  organized  labor  refrain  from  patronizing  the 
establishment.  Truax  testified  that  he  did  not  know  of  any  violence 
being  used  in  connection  with  the  persuasion  exercised.  The  action 
was  dismissed  by  the  superior  court,  Cochise  County,  and  the  plain- 
tiffs appealed.  The  decision  was,  however,  affirmed  by  the  supreme 
court,  Judge  Cunningham  delivering  the  opinion.  He  pointed 
out  that  the  employees  had  a  right  to  organize  to  improve  their 
conditions  of  employment  and  to  strike  in  case  of  failure  of  agree- 
ment in  regard  to  such  conditions.  The  irreconcilable  conflict  be- 
tween the  decisions  of  various  States  in  regard  to  boycotts  and 
picketing  was  referred  to.  Calling  attention  to  the  fact  that  the 
alleged  means  employed  to  "  coerce  and  intimidate "  the  plaintiffs 
consisted  only  of  various  forms  of  publicity,  the  author  of  the  opin- 
ion said  in  part: 

No  right  of  plaintiffs  is  violated  by  publishing  facts.  Certainly, 
if  a  dispute  between  plaintiffs  and  a  laoor  union  exists,  and  one  of 
the  plaintiffs  so  testifies,  plaintiffs  have  no  legal  right  to  enforce  the 
union  to  keep  the  facts  secret.  The  extent  of  the  publicity  ^ven 
such  dispute  is  unimportant  and  violates  no  right  of  plaintiffs,  either 
civil  or  criminal.  If  the  publicity  given  the  existence  of  the  dispute 
results  in  a  loss  of  patronage  and  business  to  plaintiffs,  such  loss  is 
attributable  to  the  dispute,  and  not  attributable  to  the  publicity 
given  to  the  dispute. 

In  this  connection  it  is  well  to  remember  that  the  defendant  union 
violated  no  rights  of  the  plaintiffs  in  causing  union  members  in 
plaintiffs'  service  to  quit  such  employment.  The  workmen  had  the 
right  to  quit  separately  or  in  a  body,  without  question,  no  contract 
to  continue  in  the  service  being  in  existence,  and  having  been  forced 
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to  quit  the  service  by  the  union  would  give  plaintiffs  no  right  to 
complain. 

Likewise,  the  members  of  defendant  union  violated  no  right  of  the 
plaintiffs  by  refusing  to  deal  with  the  plaintiffs.  The  plaintiffs  had 
no  vested  right  in  the  patronage  of  union  members.  As  a  consequence 
the  union  members,  smgly  or  as  a  body,  had  and  have  the  legal  right 
to  refuse  to  transact  any  business  with  the  plaintiffs  for  no  cause 
whatever,  and  by  such  refusal  no  right  of  the  plaintiffs  is  violated. 

Plaintiffs  have  the  legal  right  to  conduct  their  business  as  suits 
them,  and  any  attempt  on  the  part  of  any  one  to  interfere  with  the 
free  conduct  of  that  business  violates  a  right.  An  appeal  by  one 
deeming  himself  injured  in  some  manner  by  the  system  adopted  by 
the  plaintiffs  in  conducting  their  business,  to  his  friends  and  to  mem- 
bers of  and  sympathizers  with  a  union  to  which  such  an  one  belongs, 
requesting  such  friends,  members,  and  the  general  public  to  cease 
from  dealing  with  plaintiffs,  cannot  fairly  be  termed  an  iuterference 
with  the  methods  adopted  for  the  conduct  of  plaintiffs'  business. 

Citing  the  terms  of  Civ.  Code  1913,  par.  1464,  permitting  picketing, 
the  court  said: 

Whether  the  picketing  is  peacefully  carried  on  is  a  question  of  fact 
m  this  jurisdiction  and,  as  is  the  case  in  all  such  matters,  when  the 
trial  court  has  determined  the  question,  and  substantial  evidence  in 
support  of  the  determination  reached  appears  in  the  record,  the 
appellate  court  will  not  interfere. 

Under  the  evidence  in  this  record,  the  court  was  justified  in  finding 
as  a  fact  that  the  defendants  were  engaged  in  peacefully  picketing 
about  the  plaintiffs'  place  of  business. 

As  to  certain  statements  on  the  banners  and  circulars,  and  in  the 
street  talk  of  the  pickets,  derogatory  to  the  plaintiffs  and  perhaps 
libelous,  it  was  said  that  the  remedy  was  in  a  civil  action  rather  than 
a  suit  for  injunction,  even  though  the  offenders  might  be  insolvent, 
and  unable  to  respond  in  damages  if  judgment  were  obtained. 


Labor  Organizations —  Injunction —  Strikes —  Picketing —  Ix- 
jURY  TO  Business — Damages — Baasch  v.  Cooks*  Unian^  Local  No, 
33 J  et  al.,  Supreme  Court  of  Washington  {Jan,  11^  1918)  y  169  Pacific 
Reporter^  page  843. — C.  F.  Baasch  conducted  a  restaurant  in  Seattle, 
operated  on  the  open-shop  principle.  The  Cooks'  Union  named, 
also  the  Waiters'  Union  and  the  Waitresses'  Union  of  the  city, 
picketed  his  place  of  business  with  "unfair"  signs.  He  brought 
suit  against  these  bodies  and  the  Central  Labor  Council,  and  their 
officers  and  members,  for  an  injunction  and  for  damages  for  alleged 
loss  of  business.  The  complaint  alleged  the  picketing  and  active  an- 
noyance of  patrons  and  threats  of  secondary  boycotts;  that  the  wages, 
hours  of  labor,  and  conditions  of  employment  in  the  establishment 
conformed  to  the  union  standards ;  that  the  defendants  had  threatened 
to  drive  the  plaintiff  out  of  business,  and  that  the  amount  of  busi- 
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ness  done  had  been  much  reduced.  Damages  were  set  at  $1,500.  Tho 
defendants  did  not  file  any  pleading,  but  at  the  hearing  their  coun- 
sel moved  for  dismissal  of  the  action,  orally  assuring  the  court  that 
tlie  picketing  had  ceased  and  would  not  be  resumed.  The  trial  judge 
thereupon  ordered  the  action  dismissed,  and  the  plaintiff  appealed. 
The  supreme  court  held  that  the  dismissal  was  error,  and  remanded 
the  case  with  orders  to  require  the  defendants  to  plead  to  the  com- 
plaint. Judge  Fullerton  delivered  the  opinion,  from  which  the  fol- 
lowing is  quoted : 

The  allegations  of  the  complaint  unquestionably  state  a  cause  of 
action.  The  complaint  showed  that  serious  damage  had  been  done  to 
plaintiff's  business,  for  which  he  was  entitled  not  only  to  relief  against 
its  continuance  or  repetition,  but  also  to  damages  for  the  financial 
loss  occasioned  by  the  wrongful  acts  of  the  defendants.  But  the 
court,  with  full  knowledge  of  the  injuries  caused  the  plaintiff  through 
the  illegal  conduct  of  defendants,  refused  the  right  of  trial  on  the 
mere  assurance  of  opposing  counsel  that  his  clients  would  discontinue 
their  acts.  Future  good  behavior  has  never  been  recognized  as  an 
antidote  for  past  actions  which  have  occasioned  substantial  prejudice 
to  the  complainant.  Although  the  chief  object  of  the  action  may 
have  been  the  restraining  of  the  continuance  of  the  illegal  acts,  yet, 
conjoined  with  the  demand  for  relief  on  that  score,  was  the  added 
demand  for  compensation  for  the  injury  inflicted  by  the  wrongful 
acts  before  they  were  discontinued.  The  trial  judge  recognized  t  lie 
weiikness  of  his  position  by  stating  at  the  time  of  dismissing  the 
action : 

"  I  may  not  have  the  right  to  do  it.  I  think  it  is  the  part  of  wisdom 
and  good  citizenship  and  good  morals  to  do  it,  and  I  will  take  the 
responsibility.  If  the  supreme  court  says  I  have  no  right,  they  can 
say  so." 

We  think  the  lower  court  was  in  error.  The  guide  for  its  rulings 
is  found  in  the  code  of  legal  obligations  rather  than  in  the  moral  code. 


Labor  Organizations — Injunction — Strikes  —  Picketing — In- 
jury TO  Business — Right  to  Work  in  One's  Own  Business — ■ 
"Bannering" — Roraback  v.  Motion  Picture  Machine  Operators^ 
Union  of  Minneapolis^  Supreme  Court  of  Minnesota  {Aug,  2^  1918)^ 
168  Northwestern  Reporter^  page  766. — Roraback  owned  a  motioa- 
picture  theater  in  Minneapolis.  He  was  a  qualified  motion-picture 
machine  operator,  but  he  could  not  belong  to  any  unions  because  the 
unions  would  not  let  owners,  part  owners,  or  persons  interested  in  a 
business  become  members.  It  had  been  his  custom  to  hire  union 
laborers  of  the  defendant  union,  but,  as  he  says,  in  order  to  economize, 
he  started  to  operate  his  own  machines  part  of  the  usual  time.  The 
union  operators  refused  to  work  because  they  would  not  work  with 
nonunion  operators  and  plaintiff  could  not  belong  to  their  union. 
The  union  bannered  plaintiff's  place  by  having  a  x)erson  carry  a  ban- 
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ner  back  and  forth  in  front  of  his  theater.  The  banner  had  on  it  the 
words  "  This  place  is  unfair  to  labor."  Plaintiff  sued  for  an  injunc- 
tion and  applied  for  an  injunction  pendente  lite,  for,  as  he  alleged,  his 
business  was  being  ruined.  This  was  refused  in  the  court  below,  and 
an  appeal  was  taken.  The  supreme  court,  owing  to  some  doubt  in  the 
evidence,  did  not  grant  the  injunction  pendente  lite  but  referred  the 
case  back  for  trial,  using  in  part  the  following  language : 

Defendants  may  use  any  lawful  means  to  accomplish  a  lawful 
purpose,  although  the  means  adopted  may  incidentally  cause  injury 
to  the  plaintiff;  but  they  may  not  intentionally  injure  or  destroy 
plaintiff  s  business  to  accomplish  an  unlawful  purpose. 

If  men,  either  singly  or  in  combination,  may  lawfully  injure  or 
destroy  the  business  of  another  for  the  purpose  of  compelling  him 
not  to  work  in  such  business  himself,  it  will  have  far-reaching  conse- 
quences. Such  a  doctrine  would  limit  the  field  of  business  to  those 
who  have  sufficient  capital  to  carry  on  a  business  without  becoming 
operatives  therein  themselves,  and  would  debar  those  who  have  little 
or  no  capital,  except  their  personal  skill  and  ability,  from  seeking  to 
better  their  condition  by  engaging  in  business  on  their  own  account 
Such  a  doctrine  means  that  a  machinist  who  starts  a  machine  shop 
may  lawfully  be  prevented  from  working  therein  as  a  machinist; 
that  a  carpenter  who  starts  a  carpenter  shop  may  be  required  to  have 
all  his  work  done  by  others;  that  a  barber  who  opens  a  barber  shop 
must  cease  work  as  a  barber.  It  means  that  the  man  in  any  occu- 
pation who  starts  in  business  for  himself,  relying  upon  his  personal 
skill  and  ability  to  attain  success,  must  forego  the  right  to  profit  by 
his  own  skill  by  the  arbitrary  behest  of  another,  or  see  his  business 
ruined.  Such  is  not  the  law.  The  right  of  every  person  to  work  in 
his  own  business  is  a  fundamental  right  guaranteed  to  him  by  the 
Bill  of  Eights  in  the  Constitution  and  by  the  fourteenth  amendment 
to  the  Federal  Constitution,  and  any  attempt  to  deprive  him  of 
that  right  is  necessarily  unlawful.  ♦  ♦  ♦  The  case  is  presented 
upon  the  pleadings  and  upon  affidavits  pro  and  con;  it  has  not  yet 
been  tried.  If,  when  the  case  is  tried  and  findings  are  made  deter- 
mining the  facts,  it  shall  appear  that  plaintiff's  contention  is  correct, 
he  is  entitled  to  relief,  but  we  can  not  say  that  the  trial  court  abused 
its  discretion  in  refusing  to  issue  an  injunction  before  the  facts  arc 
ascertained,  and  the  order  appealed  from  is  affirmed. 


Labor  Organizations  —  Injunction  —  Strikes  —  Picketing  — 
Strike  to  Unionize  Cafe — Local  Union  No.  313^  Hotel  and  Res- 
taurant Employees*  International  Alliance  v.  Stathakis^  Supreme 
Court  of  Arkansas  {July  i,  1918)^  205  Southwestern  Reporter^  pan^ 
^50. — Joe  Stathakis  operated  two  caf^s  in  the  city  of  Little  Rock, 
and  his  employees  demanded  that  he  unionize  his  caffe.  He  refused, 
whereupon  the  employees,  who  were  members  of  the  appellant  union, 
declared  a  strike.  The  union  employed  pickets,  who  bore  placards 
saying,  "  This  cafe  is  unfair  to  union  labor  "  and  "  Look,  Faust  Cafe 
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is  unfair  to  union  labor,"  up  and  down  the  sidewalk  immediately  in 
front  of  the  plaintiff's  caf6s.  The  pickets  also  accosted  people  tell- 
ing them  not  to  patronize  the  caf6s  and  threatening  some  who  would 
not  listen  to  their  statements.  They  also  threw  stink  balls  into  the 
cafes.  Some  persons  about  to  enter  the  cafes  were  seized  by  the  arm 
to  restrain  them  from  entering.  Stathakis  sought  an  injunction, 
which  was  granted,  and  an  appeal  was  thereupon  taken  by  the  union. 
In  upholding  the  injunction,  Judge  Smith  said  in  part: 

It  is  recognized,  and  this  court  has  expressly  decided,  that  laborers 
Iiave  the  rignt  to  organize  into  unions  for  the  purpose  of  bargaining 
collectively  for  the  betterment  of  their  condition,  and,  as  an  incident 
thereto,  to  strike  collectively.  On  the  other  hand,  it  is  equally  as  well 
settled  and  as  uniformly  held  by  the  courts  that  the  labor  unions 
have  no  right  to  resort  to  force,  intimidation,  or  coercion.  Publicity 
as  well  as  other  means  of  persuasion  may  be  used ;  but  force,  coercion, 
and  intimidation  may  not  be  used. 

The  labor  imion  or  its  representatives  and  employees  had  the  right 
to  exhibit  the  placards  in  question  to  the  public;  but  it  is  a  far  dif- 
ferent thing  to  say  that  the  right  to  exhibit  these  placards  to  the 
public  earned  with  it  the  right  to  so  patrol  or  picket  appellee's  place 
of  business  with  these  placards  as  to  interfere  with  his  lawful  busi- 
ness. 

So  here  the  strikers  and  the  union  to  which  they  belonged  and  the 
employees  thereof  had  the  right  to  give  notice  to  the  public  that  ap- 

f>ellee's  cafes  were  open  shops,  and  therefore  unfair  to  union  labor; 
)ut,  in  doing  this,  they  had  no  right  to  exercise  coercion  resulting 
from  the  conduct  herein  set  forth.  They  were  not  using  the  streets 
in  front  of  appellee's  place  of  business  for  the  ordinary  purposes  for 
which  streets  and  sidewalks  are  intended,  but  were  using  them  for 
the  avowed  purpose  of  injuring  his  business  or  driving  away  the 
patronage  which  the  public  might  otherwise  have  given  him.  Their 
interference  with  his  business  was  direct  and  immediate  and  was 
intended  so  to  be. 

The  decree  enjoins  picketing  at  and  near  appellee's  premises^  and 
the  operation  of  the  inunction  is  limited  to  tnat  immediate  vicinity. 
The  reason  for  the  limitation  is  manifest.  A  presentation  of  labor's 
grievances  elsewhere  gives  the  member  of  the  public  whose  support 
IS  thus  solicited  an  opportunity  for  reflection ;  but  when  the  picket- 
ing is  conducted  in  the  small  space  of  the  frontage  of  the  business 
picketed  the  effect  of  that  conduct  is  practically  immediate.    No  op- 

Kortunity  for  reflection  is  afforded.  One  must  choose  immediately 
etween  "defying  the  picket  and  acceding  to  his  appeal,  so  that  inter- 
ference necessarily  results  to  the  business  there  being  conducted.  We 
conclude,  therefore,  that  the  decree  of  the  court  enjoining  the  picket- 
ing under  the  conditions  stated  is  right  and  proper,  and  should  be 
affirmed. 

T>ABOR  Organizations  —  Injunction  —  Strikes  —  Picketing  — 
Strike  to  U^u^nize  Restaurant — Boycott — Webb  v.  Cook8\  Wait- 
ers'' <&  Waitresses^  Union,  No.  7^8^  Court  of  Civil  Appeals  of  Texas^ 
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Fort  Worthy  {Apr.  20^  1918)^205  Southwestern  Reporter^  page  465,— 
One  Mr.  Childs,  the  business  agent  or  "  walking  delegate  "  of  the  de- 
fendant, came  to  plaintiff  and  presented  him  with  a  contract  whereby 
he  would  be  compelled  to  unionize  his  restaurant.  He  refused  to 
do  this.  The  defendant  declared  a  strike  against  him  and  picketed 
his  place.  The  picketing  was  done  by  having  persons  stand  outside 
of  the  restaurant  and  intercept  people  about  to  enter  it  and  present 
them  with  a  card  saying  "This  cafe  is  unfair  to  organized  labor." 
These  pickets  also  verbally  attempted  to  keep  people  from  patron- 
izing the  restaurant.  The  employees  of  plaintiff  were  satisfied  and 
were  getting  more  pay  than  the  contract  presented  by  Mr.  Childs 
would  have  allowed ;  they  continued  to  work  and  made  no  demands 
of  plaintiff.  The  lower  court  refused  to  grant  an  injunction.  In 
reversing  the  lower  court  Chief  Justice  Conner,  in  giving  the  opin- 
ion of  the  court,  said  in  part: 

It  therefore  seems  idle  to  say  under  circumstances  as  indicated  that 
the  acts  complained  of  and  shown  are  not  provocative  of  violence 
and  bloodshed,  and  do  not  amount  to  intimidation  and  coercion.  We 
at  least  can  not  hide  or  obscure  the  truth  with  the  specious  conten- 
tion urged  therein  that  no  open  threats  or  violence  was  proven.  We 
must  know  what  has  been  frequently  declared  in  adjudicated  cases, 
that  restraint  of  the  mind  is  jast  as  potent  as  a  threat  of  physical 
violence. 

It  is  further  insisted  in  behalf  of  appellees,  and  its  witnesses  so 
testified,  that  the  object  was  not  to  injure  the  appellant,  but  to  pro- 
mote the  legitimate  purposes  of  the  union  to  better  the  conditions  of 
the  laboring  man.  Such  purposes  are,  of  course,  worthy  of  all  com- 
mendation, and  by  all  lawful  means  are  to  be  encouraged.  But  in 
the  accomplishment  of  such  a  purpose  care  must  be  exercised  not  to 
invade  the  field  of  the  rights  of  other  persons ;  for  it  is  a  fundamental 
with  us  that  all  men  have  equal  rights,  that  no  man,  or  set  of  men, 
is  entitled  to  separate  public  emoluments  or  privileges,  save  for  pub- 
lic services,  and  that  all  of  our  citizens  are  entitled  to  the  equal  pro- 
tection of  our  laws.  The  right  of  the  appellant  to  conduct  his  busi- 
ness upon  terms  of  equality  with  all  other  persons  is  an  essential 
part  or  his  constitutional  rights  as  an  American  citizen. 

It  is  immaterial,  therefore,  that  appellees'  ultimate  object  in  order- 
ing and  carrying  on  the  picketing  may  have  been  lawful:  for,  as  said 
m  the  case  from  which  we  have  before  quoted  at  some  length : 

"  The  law  looks  to  the  immediate,  and  not  the  incidental,  object 
of  the  combination.  If  the  immediate  object  is  unlawful,  the  com- 
bination is  unlawful." 

And  inasmuch  as  the  acts  complained  of  constituted  an  invasion 
of  appellant's  rights  and  were  voluntarily  and  knowingly  done,  it 
must  be  further  held  that  defendants,  in  a  legal  sense,  acted  ma- 
liciously. Malice,  in  a  legal  sense,  denotes  wrongful  act  intentionalh^ 
(lone  without  just  cause  or  excuse. 

But  yet  for  another  reason,  we  think  the  judgment  below  is  erro- 
neous.   We  are  of  the  opinion  that  the  acts  of  the  appellees  as  al- 
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leged  by  appeUuit  and  as  shown  by  the  undisputed  evidence  fall 
Avithin  the  prcmibitory  effect  of  our  antitrust  statutes. 

As  it  seems  to  us  the  acts  of  the  appellees  plainly  come  within  the 
meaning  of  a  trust  as  above  defined.  [Dennition  was  taken  from 
article  7706,  ch.  1,  titie  180, 4  Vernon's  Sayles'  Tex.  Civ-  Stats.,  p.  4808. 
It  stated  that  a  trust  was  a  combination  of  persons,  associations, 
etc.,  to  create  or  cany  out  restrictions  in  the  free  pursuit  of  any  busi- 
ness authorized  or  permitted  by  the  laws  of  this  State.J  They  com- 
bined in  open  meeting  and  formally  initiated  and  carried  into  effect 
the  picketmg  of  appc^ant's  pr^nises  as  shown  by  the  evidence.  The 
direct,  the  immedisU^e,  object  in  so  doing  seems  ju^  as  certainly  to 
have  been  to  create  and  carry  out  restrictions  in  the  free  pursuit  by 
appellant  of  his  business,  which  was  a  lawful  one. 

We  conclude  that  both  ny  the  weight  of  authority  and  by  virtue  of 
our  antitru^  statutes  the  judgment  below  was  wrong,  and  that  it 
should  be  reversed,  and  here  rendered  for  appellant;  that  writ  of 
injunction  forthwith  issue  as  prayed  for. 


Labob  Organizations — ^Injunction — Strikes — Renunciation  of 
lujEGAii  Purpose — Baush  MacK  Tool  Co.  v.  Hill  et  al.^  Supreme 
Judicial  Gotart  of  Massachusetts  (Jidy  16,  1918),  120  Northeastern 
Reporter,  page  188. — ^The  defendants  are  two  labor  unions  consisting 
of  about  250  members.  The  strike  was  called  in  Augu^,  1917,  for 
the  purpose  of  unionizing  the  plaintiff's  shop  and  to  limit  the  number 
of  apprentices  to  be  employed  in  the  shop.  An  injunction  against 
the  maintenance  of  the  strike  was  issued,  and  on  appeal  upheld  by 
the  supreme  court.  Judge  Loring  in  giving  the  opinion  of  the 
court,  said : 

This  is  a  bill  in  equity  brought  against  tlie  members  of  two  labor 
unions  to  enjoin  them  "  from  interfering  with  the  business  of  the 
plaintiff  *  *  *  by  maintaining,  carrying  on,  aiding  or  abetting 
in  any  manner  the  strike  in  force  against  the  plaintiff."  The  case 
was  sent  to  a  master.  The  master  found  that  the  members  of  the 
two  unions  had  struck  to  get  an  increase  of  pay,  to  unionize  the 
plaintiff's  shop,  and  to  limit  the  number  of  apprentices.  The  ]^lain- 
tiff  and  defendants  are  at  issue  on  the  legality  of  a  strike  to  limit  the 
number  of  apprentices.  But  both  the  plaintiff  and  the  defendants 
agree  that  a  strike  to  unionize  an  employer's  shop  is  an  illegal  strike 
and  a  strike  for  an  increase  in  wages  is  a  legal  strike.  Without 
question  a  strike  for  both  a  legal  and  illegal  purpose  is  an  illegal 
strike  and  no  contention  has  beiBn  made  to  the  contrary.  It  is  not 
necessary  therefore  to  consider  the  legality  or  illegality  of  a  strike 
to  limit  the  number  of  apprentices  and  we  lay  that  purpose  of  the 
strike  on  one  side  as  a  matter  of  no  consequence. 

On  the  coming  in  of  the  master's  report  a  temporary  injimctiorj 
against  the  strikers  was  issued  and  later  the  master's  report  was  con- 
firnicd,  whereupon  38  of  the  defendants  moved  to  amend  their 
answer.    In  this  amendment  they  declared  tliat  they  renounced  and 
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abandoned  the  strike  for  the  purpose  of  unionizing  the  plaintiff's 
shop  and  limiting  the  number  of  apprentices.  This  amendment  was 
allowed.  The  38  members,  however,  still  remained  in  the  unions 
of  which  they  were  members.  When  the  final  decree  was  entered  the 
injunction  included  the  38  members  with  the  rest  of  the  two  imions. 
This  inclusion  was  appealed  from.  In  deciding  this  point  the  court 
said: 

The  subsequent  renunciation  made  by  the  38  defendants  "  of  the 
closed  shop  principle  and  any  other  unlawful  object  of  "  the  illegal 
strike  called  and  then  maintained  by  the  union  of  w^hich  they  were  and 
were  to  continue  members  and  to  which  (illegal  strike)  by  reason 
of  the  fact  that  they  elected  to  continue  members  of  the  union  tliev 
were  of  necessity  parties  was  nothing  more  than  a  statement  of  their 
motive  in  remaining  parties  to  the  illegal  strike.  A  party  to  a  strike 
which  is  illegal  because  it  is  a  strike  to  unionize  a  shop  as  well  as 
to  get  higher  wages  is  a  party  to  an  illegal  strike  although  so  far 
as  he  is  concerned  he  either  became  or  continued  a  party  to  it  only 
to  get  an  increase  of  pay.  The  38  wanted  a  legal  strike  for  an 
increase  in  pay  only.  That  is  plain.  It  is  plain  also  that  they 
wanted  to  get  out  of  the  illegal  strike  then  being  maintained  by  the 
union  of  wnich  they  were  members.  But  they  did  not  want  to  leave 
the  union.  To  get  out  of  the  strike  and  to  keep  in  the  union  they 
hit  upon  the  novel  scheme  of  renouncing  the  illegal  purpose  of  the 
strike.  But  that  was  a  futile  proceeding  because  it  was  nothing  more 
than  a  statement  of  their  motive  in  continuing  members  of  the  union 
and  so  of  necessity  parties  to  the  illegal  strike.  It  had  no  effect  upon 
their  liability  as  parties  to  the  strike  and  in  the  final  decree  no  dis- 
tinction should  have  been  made  between  the  38  and  the  212  members 
of  the  two  unions  here  in  question. 

As  the  strike  was  an  illegal  one  it  is  not  necessary  to  consider 
whether  the  means  employed  by  the  defendants  were  lawful  or  un- 
lawful. 


Labor  Organizations — Injunction — Strikes — ^Violation  of  In- 
junction— Tosh  et  aJ.  v.  West  Kentucky  Coal  Co,^  United  States 
Circuit  Court  of  Appeals^  Sixth  District  {June  i^,  1918) ,  252  Fed- 
eral Reporter^  page  44. — The  West  Kentucky  Coal  Co.  in  1907 
brought  a  suit  in  equity  for  an  injunction  against  certain  persons 
and  former  employees  who  had  declared  a  strike.  The  strike  was 
brought  on  by  a  union  called  the  United  Mine  Workers  of  America. 
The  coal  company  was  granted  an  injunction  enjoining  defendants 
"and  all  other  persons  whatsoever  who  may  have  acquired  notice, 
information,  or  knowledge  of  this  judgment"  from  interfering  by 
threats,  violence,  or  intimidation  with  complainants  employees. 
Tosh  and  his  coplaintiflf  in  error,  Overby,  had  been  employees  of 
the  coal  company,  but  were  discharged  for  joining  the  aforemen- 
tioned union.  They  thereupon,  with  the  aid  of  others,  attempted  to 
cause  a  strike  to  unionize  the  coal  company.   The  coal  company  served 
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them  with  certified  copies  of  the  decree  of  1907  and  later  had 
them  prosecuted  and  fined  for  criminal  contempt  of  court  for  the  vio- 
lation of  the  decree.  Tosh  and  those  with  him  had  become  members 
of  the  union  since  the  decree  of  1907.  In  deciding  the  various  points 
of  the  case,  and  reversing  the  judgment  of  the  court  below,  the 
court  said : . 

We  see  no  merit  in  the  contention  that  the  injunctional  decree  in 
the  e(}uity  suit  afforded  no  basis  for  contempt  proceedings  for  its 
violation-  i^ainst  parties  amenable  to  it,  upon  the  ground  that  the 
decree  finafiy  adjudicated  the  rights  of  the  parties  to  it,  or  because 
of  mere  lapse  of  time  since  its  rendition.  The  purpose  of  the  decree 
was  to  restrain — it  looked  to  the  future. 

Were  the  plaintiffs  in  error  (Tosh  and  Overby)  amenable  to  the 
inj miction  in  the  equity  suit?  The  company  was  within  its  rights 
in  refusing  to  employ  union  men  and  in  discharging  those  who  joined 
the  union,  and  was  entitled  to  protection  against  unlawful  invasions 
of  such  rights.  Plaintiffs  in  error  had  a  right,  by  peaceful  methods, 
to  persuade  others  not  to  work  in  a  nonunion  mine,  but  had  no  right 
to  attempt  such  result  by  violence  or  intimidation. 

The  inclusion  of  the  words  "  and  all  other  persons  whatsoever  j  who 
may  have  acquired  notice,  information,  or  knowledge  of  this  judg- 
ment," would  not  alone  operate  to  make  them  parties  to  the  litiga- 
tion and  the  resulting  decree.  It  is  not  even  claimed  that  up  to  the 
time  of  the  decree  they  were  in  privity  with  the  defendants.  Never- 
theless, had  the  strike  which  was  the  occasion  of  the  decree  been 
still  in  progress,  plaintiffs  in  error,  by  committing  the  acts  of  which 
they  were  found  guilty,  after  actual  knowled^  of  the  injunction, 
Would  have  rendered  themselves  amenable  to  it  and  liable  for  its 
violation.  But  unless  the  subject  matter  of  the  suit  in  which  the 
injunction  was  issued  still  existed,  that  is  to  say,  unless  the  condi- 
tion out  of  which  the  alleged  contempt  grew  was  in  substance  the 
^trike  condition  of  nearly  10  years  earlier,  a  mere  continuation  of 
it,  or  unless  plaintiffs  in  error  in  commission  of  the  acts  charged 
against  them  m  1917  can  be  said  to  have  been  the  associates  of  or 
to  have  represented  the  defendants  in  the  injunctional  decree,  we 
think  they  can  not  be  held  amenable  to  the  old  injunction. 

In  our  opinion,  the  renewed  efforts  of  the  United  Mine  Workers 
to  unionize  the  mines,  and  the  connection  of  the  plaintiffs  in  error 
with  such  efforts,  were  not  enough  to  tie  the  conditions  of  1917  to 
those  existing  in  1907  as  either  to  make  the  former  but  an  extension 
of  the  strike  of  1907  or  as  to  make  plaintiffs  in  error  with  respect 
to  their  acts  in  1917  the  associates  or  representatives  of  the  defend- 
ants in  the  decree  of  1907. 

Under  the  circumstances  shown  here,  to  hold  the  plaintiffs  in 
error  amenable  for  contempt  for  violating  the  injunction  made 
nearly  10  years  before  would  extend  the  rule  of  the  Lennon  case, 
04  Fed.  320  [Bui.  No.  11,  p.  532],  as  well  as  of  the  adjudications 
generally,  far  beyond  any  decision  which  has  come  to  our  atten- 
tion. To  our  minds  such  extension  is  unwarranted  upon  principle, 
as  well  as  unsupported  by  autliority. 

Judgment  was  therefore  reversed. 

123871'*— 20— Bull.  258 ^9 
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LiCENSiNQ  OF  •  Employees — Baiusiib — ^Period  of  Phefaratiox — 
Constitutionality  of  Statute — People  v.  Logan^  Supreme  Court 
of  Illinois  {June  20^  1918),  119  Northeastern  Reporter,  P<igc  913. — 
W.  J.  Logan  was  convicted  of  violation  of  a  statute  enacted  in  1909 
by  employing  in  his  barber  shop  a  man  not  registered  according  to 
its  provisions.  The  law  referred  to  provides  for  an  examining  board 
of  three  persons,  who  shall  give  certificates  of  registration  to  persons 
found  qualified.  Three  years'  preparation  as  an  api)Tentice  or  as  a 
student  in  a  barber  school  is  required  as  a  preliminary  unless  one 
has  practiced  the  trade  for  three  years  in  other  States;  and  the  appli- 
cants are  required  to  be  possessed  of  the  requisite  skill  to  perform 
properly  all  the  duties  of  the  trade,  and  to  have  sufficient  knowledge 
concerning  the  common  diseases  of  the  face  and  skin  to  avoid  the 
aggravation  and  spreading  thereof.  Persons  actually  engaged  in 
the  occupation  within  90  days  after  the  approval  of  the  act  might  be 
registered  without  examination.  The  act,  it  was  contended  by  the 
respondent,  was  unconstitutional ;  but  the  court  held  that  the  regula- 
tion of  the  trade  was  directly  related  to  the  health  and  safety  of  the 
public.  The  registration  of  those  already  in  the  occupation,  though 
objected  to  as  making  them  a  favored  class,  was  held  not  unreason- 
able. As  to  the  requirement  of  the  three  years'  period  of  preparation 
Judge  Dunn,  who  delivered  the  opinion  affirming  the  ccmviction, 
said: 

It  is  argued  that  the  requirement  of  three  years'  service  as  an 
apprentice  or  study  in  a  barber  school  has  no  direct  relation  to  the 
public  health  or  safety,  but  is  rather  intended  to  restrict  and  discour- 
age the  public  from  engaging  in  this  occupation.  The  intention  is 
to  restrict  the  public  from  engaging  in  this  occupation  to  the  extent 
that  only  those  may  do  so  who  have  learned  the  trade;  know  how  to 
prepare,  use,  and  care  for  the  tools;  know  what  sanitary  precautions 
must  be  taken  to  avoid  the  risk  of  spreading  disease;  and  are  ac- 
quainted with  the  sanitary  regulations  which  the  board  of  examiners 
is  authorized  by  section  11  to  adopt.  Three  years  seems  a  long  time 
to  require  for  learning  the  trade  of  a  barber,  but  we  can  not  say  that 
it  is  so  unreasonably  long  as  to  constitute  an  unreasonable  restriction 
upon  the  right  to  engage  in  the  trade. 


Licensing  of  Occupations — ^Cement  Contractor — CoNsnTunox- 
ALiTY  OF  Ordinance — State  ex  rel.  Sampson  v.  City  of  Sheridan  et 
al.,  Supreme  Court  of  Wyoming  [Jan.  21, 1918) ,  170  Pad^fic  Reporter, 
page  1. — ^The  State  of  Wyoming,  on  the  relation  of  C.  W.  Sampson, 
sued  in  mandamus  to  compel  the  city  of  Sheridan  and  its  officers  to 
issue  to  Sampson  a  cement  contractor's  license.  Sheridan  is  a  city 
of  the  first  class,  having  a  commission  form  of  government.  Under 
the  authority  of  the  State  laws  relating  to  the  subject  of  licenses,  as 
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was  claimed,  an  ordinance  had  been  enacted  by  the  city  for  the  licens- 
ing of  cement  contractors,  requiring  the  payment  of  a  fee  of  $15, 
and  the  giving  of  a  bond  for  $1,000  that  the  work  done  would  remain 
in  good  condition  for  five  years  after  its  completion.  The  relator 
showed  that  he  had  been  engaged  in  the  business  for  10  years,  and 
that  all  the  work  he  had  done  had  been  first  class ;  that  he  had  com- 
plied with  all  the  requirements  except  the  filing  of  the  bond,  which 
he  was  unable  to  procure  from  a  surety  company  because  ho  could 
not  make  a  sufficient  showing  of  his  financial  standing  in  the  absence 
of  the  possession  of  real  estate  or  a  substantial  bank  account.  The 
court  found  only  one  case  involving  a  requirement  of  a  bond  guar- 
anteeing the  durability  of  the  work  done,  Gray  v,  Omaha,  80  Neb. 
526,  114  N.  W.  600.  The  court,  speaking  through  Judge  Bly den- 
burgh,  held  the  ordinance  invalid  for  reasons  which  are  fully  dis- 
cussed after  stating  the  principles  applicable  to  the  exercise  of  the 
police  power,  but  which  are  also  given  in  brief  form  in  the  following 
language  : 

Viewing  the  ordinance  in  question  in  the  light  of  the  above  prin- 
ciples, we  are  constrained  to  hold  that  it  is  unconstitutional  and 
void  because :  First,  the  vocation  of  cement  contractor  is  not  a  proper 
subject  of  police  regulation  not  affecting  either  the  health,  morals, 
safety,  or  welfare  of  the  public  generally  so  as  to  be  a  necessary  sub- 
ject of  regulation;  second,  no  express  power  to  regulate  this  vocation 
IS  conferred  upon  the  city,  and  none  can  necessarily  be  implied  from 
the  powers  granted;  third,  were  the  power  given,  the  regulations  re- 
quired are  unreasonable,  especially  in  requiring  a  maintenance  bond 
to  run  five  years ;  fourth,  uie  ordinance  is  discriminatory  and  class 
legislation  in  that  it  requires  a  fee  and  bond  from  one  laying  con- 
crete or  cement  sidewalJis  and  requires  neither  from  those  laying 
sidewalks  composed  of  asphalt,  granite,  vitrified  brick  or  any  other 
hard  and  incombustible  material. 


Pensions — Old- Age  and  Mothebs'  Pensions — Constitutionalitt 
OF  Statute — State  Board  of  Control  v.  Buckstegge^  Supreme  Court 
of  Arizona  {July  /,  1916)  j  158  Pojdfic  Reporter^  page  837.— h,  H. 
Buckstegge  was  a  taxpayer  in  the  State  of  Arizona,  and  brought 
action  against  the  State  Board  of  Control  to  restrain  the  payment  of 
certain  sums  allowed  under  an  initiated  act  of  November  3,  1914 
(Acts  of  1915,  p.  10),  Payment  was  objected  to  on  the  ground  that 
the  act  in  question  was  invalid.  Judgment  was  granted  in  favor  of 
Buckstegge  in  the  superior  court  of  Maricopa  County,  whereupon  the 
board  appealed,  with  the  result  that  the  judgment  of  the  superior 
court  was  aflBrmed.  The  title  of  the  act  is  "An  act  providing  for  an 
old-age  and  mothers'  pension  and  making  appropriation  therefor.** 
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The  supreme  court  recited  the  law  and  the  facts  in  the  case,  sa)'ing 
that: 

It  will  readily  be  seen  that  the  purpose  and  intent  of  the  act  is  to 
introduce  into  the  laws  of  Arizona  a  pension  system  for  the  benefit  oiE 
certain  citizens  and  persons  designated  in  the  act.  While  the  object 
of  the  act  is  easily  determinable  from  its  title  and  context,  the  lack 
of  a  clear  statement  of  the  means  and  methods  of  its  ^iforcement,  we 
think,  must  necessarily  result  in  its  defeat. 

The  first  section  undertakes  to  abolish  all  almshouses  in  the  State; 
the  grounds  and  buildings  are  to  be  sold,  and  the  proceeds  to  be 
devoted  to  the  purposes  of  the  act.  The  second  section  establishes  a 
pension  system  "  in  the  absence  of  almshouses." 

Two  difficulties  were  pointed  out  in  these  sections,  one  that  the 
constitution  directs  the  establisliment  and  support  of  various  insti- 
tutions, such  "  as  the  public  good  may  require,"  and  as  the  language 
of  the  act  under  consideration  is  broad  enough  to  cover  both  private 
institutions  and  State  charitable  institutions,  it  comes  into  conflict 
with  this  provision  of  the  constitution.  It  is  also  said  that  existing 
statutory  provisions  regulate  the  sale  and  disposal  of  county 
property,  and  that  this  act  is  an  invalid  attempt  to  provide  a  different 
method.  Again,  as  the  act  is  to  be  effective  "  in  the  absence  of  alms- 
houses," it  is  ruled  that  until  it  is  made  clear  that  almshouses  no 
longer  exist,  the  act  could  not  come  into  effect  as  providing  a  pension 
system. 

The  provision  of  the  State  constitution  limiting  laws  to  the  sub- 
ject matter  expressed  in  the  title  is  also  found  to  be  violated,  since 
the  title  contains  no  intimation  of  the  purpose  to  abolish  almshouses. 
The  result  of  such  abolition  would  be  to  leave  unprovided  for  all 
other  needy  adults  than  those  specified  in  the  act  under  considera- 
tion, needy  men  and  women,  citizens  of  five  years'  residence  and 
above  60  years  of  age,  excepting  only  widows  and  the  wives  of  in- 
mates of  penal  institutions  and  insane  asylums  who  have  children 
under  16  years  of  age ;  so  also  of  all  needy  children,  orphans  or  others, 
who  had  not  a  mother  of  the  foregoing  description.  Such  a  result 
being  in  no  wise  indicated  in  the  title  of  the  act  is  further  evidence  of 
its  being  in  contravention  of  the  constitutional  limitation  noted. 

The  judgment  of  the  court  below  was  therefore  affirmed. 


Pensions — Police  Pension  Fund-^Conditions  Entitling  to 
Benefits — SfUes  v.  Board  of  Trustees  of  Police  Pension  Fund  of 
West  Chicago  Park,  Supreme  Court  of  Illinois  {Dec.  19^  ^^-^7),  IIS 
Northeastern  Reporter,  page  202. — Arthur  A.  Stiles  brought  suit  for 
mandamus  to  comp4jl  tlie  trustees  named  to  pay  him  a  yearly  pension 
of  $900,  beginning  June  4,  1914.    He  alleged  that  he  had  been  a  po- 
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licemah  for  the  park  commissioners  for  more  than  18  yeare  previous 
to  June  29,  1911,  on  which  date  he  was  made  police  captain;  that  he 
performed  the  duties  of  the  latter  position  until  June  4, 1914,  when 
he  was  suspended,  and  later  discharged;  that  he  had  served  more 
than  20  years  altogether,  and  was  therefore  entitled  to  the  pension 
under  the  act  of  1913  providing  for  the  fund,  and  that  he  had  not 
been  guilty  of  a  felony  or  become  a  habitual  drinker  or  a  nonresident 
of  the  United  States — ^these  being  the  exceptions  to  the  allowance  of 
the  benefits  of  the  act.    The  defenses  relied  on  were  his  discharge 
under  the  civil-service  act  for  having  entered  a  saloon  in  uniform, 
and  at  other  times  using  vile,  profane,  and  abusive  language;  and  his 
institution  of  another  proceeding  to  compel  his  reinstatement,  the 
claim  being  that  in  doing  this  he  had  elected  to  consider  himself  as 
still  a  member  of  the  force,  and  therefore  could  not  apply  for  a  pen- 
sion.   The  case  was  decided  in  the  superior  court  of  Cook  County  on 
a  demurrer  to  the  answer,  which  procedure  admitted  all  the  facts 
alleged,  but  denied  that  they  constituted  a  sufficient  defense  in 
law.    The  court  sustained  this  contention,  and  granted  the  writ  of 
mandamus  directing  the  pensions  to  be  paid;  this  judgment  was  re- 
versed by  the  appellate  court,  but  the  supreme  court  affirmed  the 
judgment  of  the  trial  court  in  favor  of  Stiles.    Judge  Craig  delivered 
the  opinion,  saying  that  the  civil-service  commissioners  had  certain 
duties  in  connection  with  the  hiring  and  discharge  of  policemen,  but 
nothing  to  do  with  the  pension  system.    The  following  is  quoted 
from  this  opinion : 

The  legislature  has  seen  fit,  in  plain  and  unmistakable  terms,  to  fix 
as  the  only  condition  and  prerequisite  for  a  pension  20  years  of  serv- 
ice and  ceasing  from  such  service.  The  legislature  has  further  seen 
fit  to  provide  that  the  only  acts  for  which  a  pensioner  may  be  de- 
prived of  his  pension  are  conviction  of  felony,  becoming  an  habitual 
drunkard  or  a  nonresident  of  the  TJnitea  States.  Accordingly, 
whether  the  appellant  was  properly  discharged  by  the  civil-service 
board,  or  whether  he  was  discharged  at  all,  has  nothing  to  do  with 
his  right  to  a  pension  under  the  statute. 

It  was  further  said  that  if  he  was  successful  in  being  reinstated,  he 
could  of  course  draw  no  pension  for  his  period  of  active  service; 
otherwise  the  other  proceeding  had  no  effect. 


Relief  Associations  —  Bailroads  —  Attempted  Repudiation  of 
Contract — State  and  Federal  Statutes — Pittsburgh^  C.  C.  cfe  St.  L. 
Ry.  Co.  V.  Miller^  Supreme  Court  of  Indiana  {June  5,  1918)^  120 
Northeastern  Reporter^  p<ige  706. — The  railway  company  is  a  mem- 
ber of  a  relief  association  together  with  various  other  railroads,  all  of 
which  are  engaged  in  interstate  commerce.    The  law  of  Indiana  ex- 
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pressly  declares  that  any  and  all  contracts  providing  for  the  reten- 
tion of  part  of  the  employee's  wages  by  the  employer  for  payment 
into  relief  funds  are  null  and  void.  There  is  a  Federal  statute  which, 
althou^  it  does  not  prohibit  relief  associations  and  contracts  there- 
under, regulates  such  contracts  to  the  extent  that  they  are  not  valid 
to  limit  the  liability  of  the  employer.  Otherwise  under  the  Federal 
statute  such  contracts  are  valid.  Miller  became  employed  by  the  de- 
fendant railroad  and  entered  into  a  contract  permitting  the  railroad 
company  to  retain  part  of  his  salary  for  the  purposes  of  the  relief 
fund.  He  was  disabled  on  one  occasion  and  received  $36  as  benefits. 
He  now  sues  for  the  money  retained  by  the  railroad  company  alleging 
that  the  contract  was  null  and  void  under  the  statute  of  Indiana.  He 
recovered  in  the  lower  court  but  this  court  reversed  the  decision, 
rendering  a  decision  which  reads  in  part  as  follows : 

The  Constitution  of  the  United  States  confers  upon  Congress  the 
power  to  regulate  commerce  among  the  several  States  and  with  for- 
eign nations,  and  the  power  thus  conferred  is  exclusive.  The  States, 
however,  possess  the  power  to  impose  by  law  on  carriers  exercising 
their  calling  in  the  State  certain  restrictions  and  regulations  as  to  the 
conduct  of  their  business.  Such  laws  do  not  in  themselves  constitute 
a  regulation  of  interstate  commerce,  although  they  control,  in  some 
degree,  the  conduct  and  liability  of  those  engaged  in  such  commerce. 
As  to  regulations  of  the  character  mentioned  the  power  of  the  State 
to  legislate  is  concurrent  with  that  of  Congress;  and,  so  long  as  Con- 
^ss  does  not  legislate  on  the  subject,  such  legislation  by  the  State 
is  regarded  as  a  valid  exercise  of  the  police  power  of  the  State  for  the 
regulation  of  the  relative  rights  and  duties  of  all  persons  and  cor- 
porations within  its  limits ;  but,  when  Congress  acts  in  such  a  way  as 
to  manifest  a  purpose  to  exercise  its  conceded  authority,  the  regulat- 
ing power  of  the  State  ceases,  and  all  laws  passed  by  the  State  on  the 
subject  become  inoperative. 

If  the  statute  of  Indiana  was  rendered  inoperative  by  the  act  of 
Congress  quoted,  the  fifth  paragraph  of  the  answer  states  facts 
sufficient  to  constitute  a  defense.  Under  the  act  of  Congress  the  con- 
tract was  valid  in  all  respects,  except  as  to  the  provisions  by  which 
the  interstate  commerce  common  carrier  attempted  to  exempt  itself 
from  liability  for  damages. 


Sabotage — ^Advocacy  by  Circulation  of  Posters — CoNSTrrurioN- 
ALiTY  OF  Statute — ^Penalties — State  v.  Moilen  et  al,^  Supreme  Court 
of  Minnesota  {Apr,  19^  1918)^  167  NortMoestem  Reporter^  page 
3J^5. — A  statute  of  Minnesota  enacted  in  1917  prohibits  and  penalizes 
the  advocacy  of  criminal  syndicalism,  which  is  defined  in  the  fol- 
lowing terms : 

Criminal  syndicalism  is  hereby  defined  as  the  doctrine  which  ad- 
vocates crime,  sabotage  (this  word  as  used  in  this  bill  meaning  ma- 
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licious  damage  or  injury  to  the  property  of  an  employer  by  an  em- 
ployee) ,  violence,  or  other  unlawful  methods  of  terrorism  as  a  means 
of  accomplishing  industrial  or  political  ends. 

The  advocacy  or  teaching  of  the  things  condemned,  by  word  of 
mouth  or  the  distribution  of  written  or  printed  matter,  is  made  pun- 
ishable by  imprisonment  for  not  more  than  five  years,  or  fine  not  ex- 
ceeding $1,000,  or  both.  Voluntary  participation  in  public  assem- 
blies for  such  advocacy  may  involve  a  still  greater  punishment,  the 
statutory  penalty  being  imprisonment  for  not  more  than  10  years, 
or  fine  not  exceeding  $5,000,  or  both.  Matt  Moilen  and  others  were 
indicted  for  violation  of  this  act.  One  defendant,  Maki,  was  tried 
separately  and  convicted,  and  before  sentence  was  pronounced  he 
secured  the  certification  to  the  supreme  court  of  the  following  ques- 
tions of  law : 

(1)  Is  the  statute  on  which  the  prosecution  is  founded  a  valid  con- 
stitutional law  ?  and  if  valid,  (2)  Do  the  facts  presented  by  the  in- 
dictment and  certified  record  constitute  a  violation  thereof? 

Both  these  questions  were  answered  in  the  affirmative.  The  ques- 
tion as  to  constitutionality  is  stated  and  discussed  in  the  following 
language  by  Judge  Brown,  who  delivered  the  opinion  for  the  court : 

It  is  contended  by  defendant  that  the  statute  violates  the  provisions 
of  the  fourteenth  amendment  of  the  Federal  Constitution,  wherein  it 
is  declared  that  no  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United  States, 
nor  deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  him  the  equal  protection  of  the  law.  And, 
further,  that  the  statute  violates  the  provisions  of  the  State  constitu- 
tion prohibiting  special  or  class  legislation,  and  also  the  prohibition 
against  excessive  nnes  and  cruel  and  unusual  punishments  for  crimes. 

The  contention  that  the  statute  violates  rights  granted  and  secured 
b}'  the  Federal  Constitution  is  without  special  merit.  The  design 
and  purpose  of  the  legislature  in  the  enactment  of  the  statute  was 
the  suppression  of  what  was  deemed  by  the  lawmakers  a  growing 
menace  to  law  and  order  in  the  State,  arising  from  the  practice  of 
sabotage  and  other  unlawful  methods  of  terrorism  employed  by 
certain  laborers  in  furtherance  of  industrial  ends  and  in  adjustment 
of  alleged  grievances  against  employers.  The  facts  surrounding  the 
practice  of  sabotage,  and  like  in  terrorem  methods  of  self -ad  judica- 
tion of  alleged  wrongs,  are  matters  of  common  knowledge  and  gen- 
eral public  notoriety  of  which  the  courts  will  take  notice.  That  they 
are  unlawful  and  within  the  restrictive  power  of  the  legislature  is 
clear.  Sabotage  as  practiced  by  those  advocating  it  as  an  appropriate 
and  proper  method  of  adjusting  labor  troubles  embraces  among  other 
lesser  offensive  acts  the  willful  and  intentional  injury  to  or  destruc- 
tion of  the  property  of  the  employer  in  retaliation  for  his  failure 
or  refusal  to  comply  with  wage  or  other  kindred  labor  demands.  It 
amounts  to  malicious  mischief  and  is  a  crime  at  common  law  as 
well  as  by  statute.  The  methods  of  terrorism  referred  to  in  the 
statute  have  close  relation  to  sabotage,  and  are  practiced  for  the  pur- 
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IB  that  at  the  time  and  place  stated  therein  defendants  did  wrong- 
fully and  feloniously  circulate,  distribute,  and  publiclv  display  cer- 
tain written  and  printed  matter  in  the  form  of  posters  (photographic 
copies  of  which  were  made  a  part  of  the  indictment),  which  were 
posted  upon  certain  buildings  m  the  village  of  Biwabik,  St  Louis 
Coimty,  and  which  contained  printed  matter,  advocating  and  teach- 
ing that  industrial  and  political  ends  should  be  brougnt  about  by 
crime,  sabotage,  violence,  and  other  imlawful  methods  of  terrorism. 

The  final  question  discussed  by  the  court  is  whether  the  circulation 
of  the  posters,  which  were  put  up  during  the  night,  constituted  the 
crime  denounced  by  the  law.  The  posters  were  small,  from  1^  to  2 
inches  in  the  largest  dimension,  and  printed  in  red  as  well  as  black, 
the  red  being  a  flag  in  one  case  and  the  background  of  pictures  in  the 
three  others.  Photographic  copies  are  reproduced  in  the  court's 
opinion;  not,  howeVer,  in  colors.  The  first  showed  in  the  center  a 
snarling  black  cat,  with  the  words  "Beware — Good  pay  or  bum 
work — I.  W.  W. — One  big  union — We  never  forget — Sabotage'' 
appearing  above  and  below  the  picture  (portions  appearing  on  the 
original  on  one  line  being  indicated  by  the  dashes  as  given  here). 
The  words  "Beware"  and  "Sabotage"  stand  out  in  large  letters. 
The  second  had  a  wooden  shoe,  with  "  I.  W,  W."  in  small  tyjje  above, 
and  "Sabotage"  below  in  comparatively  large  letters,  with  the 
quotation  "  Sabotage  means  to  push  back,  pull  out,  or  break  off  the 
fangs  of  capitalism.  W.  D.  Haywood."  The  third  had  the  red  flag 
in  the  center,  with  the  words  "Abolition  of  tlie  wage  system  "  and  a 
wooden  shoe  upon  it ;  the  words  "  Industrial  unionism  "  above,  and 
"  Join  the  I.  W.  W.  for  freedom  "  below.  The  last  was  a  picture  of  a 
workman  with  one  hand  uplifted,  underneath  which  were  the  words 
"  Join  the  one  big  union."    Tlie  opinion  concluded  as  follows : 

The  posters  which  defendant  distributed  and  caused  to  be  publicly 
displayed  do  not  attempt  to  limit  the  sabotage  thus  advocated  under 
the  captions  in  large  black  type,  "  Beware,"  and  "  We  never  forget 
sabotage,"  to  the  innocent  variety.  And,  taking  all  the  posters  to- 
gether, headed  by  the  one  with  the  snarling  black  cat,  we  are  clear 
that  the  jury  were  justified  in  finding  that  the  vicious  kind  of  sab- 
otage was  intended  aiid  that  the  public  display  thereof  was  an  ad- 
vocacy of  such  doctrine  by  the  defendant  The  whole  atmosphere 
given  out  by  the  posters  is  one  of  intimidation,  indicative  of  a  pur- 
pose to  incite  fear  in  the  employers  of  labor  and  to  compel  submission 
to  labor  demands.  If  defendant  intended  some  innocent  phase  of 
the  doctrine  of  sabotage  he  should  have  made  it  appear  upon  tlie  face 
of  the  posters,  and,  not  having  done  so,  the  jury  were  justified  in 
finding  that  he  was  advocating  sabotage  in  this  offensive  form. 

Sabotaoe — ^Attempt  at  the  Destrxtction  op  War  Material — ^Of- 
FENSE — United  States  v.  De  Bolt  et  al,^  United  States  District  Courts 
Smthem  District  of  Okie  {July  5,  1918)^  253  Federal  Reporter^ 
page  78. — ^The  Kalston  Steel  Car  Co.  was  engaged  in  the  construe- 
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tion  of  4,400  steel  cars  for  the  United  States  for  war  purposes,  400 
of  which  were  to  be  used  in  trench  warfare  in  France.  Early  in 
June  an  attempt  was  made  to  unionize  the  company's  plant.  The 
company  thereupon  discharged  some  10  or  12  employees.  The  em- 
ployees belonging  to  the  union  held  a  meeting  which  one  Fox,  a 
prospective  member,  attended.  They  determined  that  Fox  should 
pour  vinegar  into  the  bearings  of  a  9-foot  spindle  lathe  operated  by 
one  Ingraham  and  also  loosen  the  tailstock  of  the  machine,  the  pur- 
pose being  to  injure  the  work  on  the  machine  and  also  the  machine 
itself  which  was  indispensable  to  the  swift  prosecution  of  the  com- 
pany's contract.  Fox  was  suspected  and  watched.  Upon  being 
called  to  the  office  of  his  employer  he  recanted  and  confessed,  dis- 
closing all  the  facts.  The  defendants  claimed  that  it  was  not  possible 
to  indict  them  for  an  attempt  to  commit  sabotage,  alleging  that  the 
law  provides  only  for  the  commission  of  the  act  and  moved  for 
directed  verdicts  in  their  behalf.  The  following  is  quoted  from  the 
opinion  of  the  court : 

"  They  therefore  claim  that  the  indictment  is  insufficient  in  law,  and 
that  if  the  evidence  offered  by  the  Government  be  accepted  as  true, 
no  offense  was  committed,  for  the  reason  that  the  defendants  did 
nothing  more  than  to  advise,  solicit,  and  attempt  to  influence  Fox 
to  pour  vinegar  into  the  bearings  of  the  lathe  and  to  loosen  its  tail- 
stock  and  screws. 

The  gravity  of  the  situation  produced  by  the  present  war  is  such 
that  Congress  in  its  wisdom  was  impelled  to  enact  the  wise,  but 
somewhat  drastic,  law  on  which  the  indictment  was  based. 

The  indictment  charges  an  aggravated  offense  much  more  preju- 
dicial to  the  community  than  an  indictment  to  steal — an  incitement 
or  solicitation  to  commit  an  offense  which,  if  committed,  would 
cripple  the  Nation  in  the  prosecution  of  the  present  war,  prolong  its 
duration,  increase  its  cost,  and  multiply  the  number  of  Killed  and 
wounded  Americans.  The  offense  charged  is  such  as  tends  to  aid 
our  country's  enemies,  and  is  an  attack  upon  our  body  politic ;  L  e., 
the  whole  body  of  people  living  under  our  organized  political  Gov- 
ernment, and  law-abiding  as  our  citizenship  is,  is  provocative  of  dis- 
order and  breaches  of  the  peace. 

The  indictment  is  sufficient,  and  the  evidence  such  as  requires  the 
submission  of  the  case  to  the  jury. 


SsAHEN — Measure  of  Recovery  for  Injuries — Chelentis  v.  Luck- 
enbach  8.  S.  Co.  {Inc.)',  Supreme  Court  of  the  United  States  (June 
5,  1918),  38  Supreme  Court  Reporter ,  page  601. — Peter  Chelentis 
brought  action  for  damages  for  an  injury  received  in  December,  1915, 
which  he  suffered  while  employed  on  the  steamship  /.  Z.  Luckenhachy 
owned  and  controlled  by  the  company  named.  He  was  performing 
certain  duties  on  the  deck  of  the  vessel  during  a  heavy  wind,  when  a 
wave  came  aboard,  knocked  him  down  and  broke  his  leg.    When  the 
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vessel  reached  shore  he  was  taken  to  the  marine  liospital;  he  remained 
there  three  months,  during  which  time  his  leg  was  amputated.  He 
sued  the  company  for  damages  at  common  law,  waiving  the  right 
to  recovery  for  wages,  maintenance,  and  cure  given  by  the  mari- 
time law.  Judgment  for  the  company  was  affirmed  in  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit,  and  thfe  plaintiff  carried 
the  case  to  the  Supreme  Court.  That  court  denied  the  common-law 
right  and  affirmed  the  judgment  below,  Mr.  Justice  McBeynolds 
delivering  the  opinion.  That  the  matter  was  one  govemfed  by  the 
maritime  law  he  stated  as  follows : 

Tlie  work  about  which  the  petitioner  was  engaged  is  maritime 
in  its  nature;  his  employment  was  a  maritime  contract;  the  injuries 
received  were  likewise  maritime  and  the  parties'  rigjhts  and  liabili- 
ties were  matters  clearly  within  the  admiralty  jurisdiction.  And 
unless  in  some  way  there  was  imposed  upon  the  owners  a  liability 
different  from  that  prescribed  by  maritime  law,  petitioner  could 

Sroperly  demand  only  wages,  maintenance,  and  cure.  Under  the 
octrine  approved  in  Southern  Pacific  Co.  v.  Jensen  [Bui.  246^  p. 
203]  no  State  has  power  to  abolish  the  well-recognized  maritime 
rule  concerning  measure  of  recovery  and  substitute  therefor  the  full 
indemnity  rule  of  the  common  law.  Such  a  substitution  would  dis- 
tinctly and  definitely  change  or  add  to  the  settled  maritime  law; 
and  it  would  be  destructive  of  the  "uniformity  and  consistency  at 
which  the  Constitution  aimed  on  all  subjects  of  a  commercial  char- 
acter affecting  the  intercourse  of  the  States  with  each  other  or  with 
foreign  States." 

The  plaintiff,  however,  relied  upon  two  statutes,  the  first  being 
the  judiciary  act,  with  its  clause  "saving  to  suitors,  in  all  cases,  the 
right  of  a  common-law  remedy,  where  the  common  law  is  compe- 
tent to  give  it."    As  to  the  effect  of  this  the  court  said  in  part: 

The  precise  effect  of  the  quoted  clause  of  the  original  judiciary  act 
has  not  been  delimited  by  this  court,  and  different  views  have  been 
entertained  concerning  it.  In  Southern  Pacific  Co.  v,  Jensen  we 
definitely  ruled  that  it  gave  no  authority  to  the  several  States  to  enact 
legislation  which  would  work  "material  prejudice  to  the  characteris- 
tic features  of  the  general  maritime  law  or  interfere  with  the  proper 
harmonv  and  uniformity  of  that  law  in  its  international  and  inter- 
state relations." 

The  distinction  between  rights  and  remedies  is  fundamental.  A 
right  is  a  well  founded  or  acknow^ledged  claim ;  a  remedy  is  the  means 
employed  to  enforce  a  right  or  redress  an  injury.  Plainly,  we  think, 
under  the  saving  clause  a  right  sanctioned  by  the  maritime  law  may 
be  enforced  through  any  appropriate  remedy  recognized  by  the  com- 
mon law ;  but  we  find  notning  therein  which  reveals  an  intention  to 
give  the  comj)laining  party  an  election  to  determine  whether  the  de- 
fendant's liability  shall  be  measured  by  common-law  standards  rather 
than  those  of  the  maritime  law.  Under  the  circumstances  here  pre- 
sented, without  regard  to  the  court  where  he  might  ask  relief,  peti- 
tioner's rights  were  those  recognized  by  the  law  of  the  sea. 
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That  the  Seaman's  Act  of  1915,  which  provided  that  seamen  having 
command  shall  not  be  held  to  be  fellow  servants  with  those  under 
tlieir  authority,  was  also  ineffectual  to  give  the  plaintiff  in  the  present 
case,  even  though  a  negligent  order  of  the  master  caused  the  injury, 
damages  larger  than  those  included  in  the  scope  of  the  maritime  law, 
which  provides  only  for  wages,  maintenance,  and  cure,  was  main- 
tained in  the  concluding  paragraph  of  the  opinion  here  quoted : 

Section  20  of  the  seaman's  act  declares  "  seamen  having  command 
shall  not  be  held  to  be  fellow  servants  with  those  under  their  authority," 
and  full  effect  must  be  given  this  whenever  the  relationship  between 
such  parties  becomes  important.  But  the  maritime  law  imposes  upon 
a  shipowner  liability  to  a  member  of  a  crew  injured  at  sea  by  reason 
of  another  member's  negligence  without  regard  to  their  relationship ; 
it  was  of  no  consequence,  therefore,  to  petitioner  whether  or  not  the 
alleged  negligent  order  came  from  a  fellow  servant;  the  statute  is 
irrelevant,  ^e  language  of  the  section  discloses  no  intention  to  im- 
pose upon  shipowners  the  same  measure  of  liability  for  injuries 
suffered  by  the  crew  while  at  sea  as  the  common  law  prescribes  for 
employers  in  respect  of  their  employees  on  shore.     * 

Seaman — ^Waoes — Payment  in  Port — Advances  Made  iJj^  a 
Foreign  Port — Sandherg  v.  McDonald^  Supreme  Court  of  the  United 
States  {Dec.  23^  1918) ,  39  Supreme  Court  Reporter^  page  8^. — ^Sand- 
berg  and  other  seamen  shipped  on  board  the  British  ship  Talus  in 
Liverpool,  where  advances  were  made  to  them  not  in  excess  of  one 
month's  wages.  Such  advances  are  valid  under  the  British  laws. 
The  seamen,  when  the  vessel  arrived  at  Mobile,  Ala.,  demanded  one- 
half  of  their  wages  as  provided  under  the  laws  of  this  country. 
They  were  paid  one-half  of  the  wages  earned  after  deducting  the 
amount  of  the  advances.  The  seamen  claimed  that  they  were  entitled 
to  one-half  the  total  wages  due  them  without  regard  to  the  advances, 
alleging  that  the  payment  of  advances  being  illegal  under  the  Sea- 
man's Act  (Mar.  4, 1915,  ch.  153,  38  Stat.  1165),  the  advances  could 
not  properly  be  reckoned  in  determining  the  amount  due  them.  The 
district  court  gave  judgment  in  favor  of  the  seamen.  On  appeal  the 
Circuit  Court  of  Appeals  reversed  this  judgment,  whereupon  a  writ 
of  certiorari  was  brought  to  this  court.  Judgment  was  rendered 
affirming  tlie  decision  of  the  Circuit  Court  of  Appeals  by  a  divided 
court.  Mr.  Justice  Day,  in  expressing  the  majority  opinion,  said  in 
part: 

The  statute  makes  the  payment  of  advance  wages  unlawful  and 
affixes  penalties  for  its  violation,  and  provides  that  such  advance- 
ments shall  in  no  cases,  except  as  in  the  act  provided,  absolve  the 
master  from  full  payment  after  the  wages  are  earned,  and  shall  be 
no  defense  to  a  libel  or  suit  for  wages.  How  far  was  this  intended 
to  apply  to  foreign  vessels?  We  find  the  answer  if  we  look  to  the 
lan^age  of  the  act  itself.  It  reads  that  this  section  shall  apply  to 
foreign  vessels  "while  in  the  waters  of  the  United  States." 
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Legislation  is  presumptively  territorial  and  confined  to  limits  over 
which  the  law-making  power  has  jurisdiction.  We  think  there  is 
nothing  in  this  section  to  show  that  Congress  intended  to  take  over 
the  control  of  such  contracts  and  payments  [of  advances]  as  to 
foreign  vessels  except  while  they  are  in  our  ports.  Omgress  could 
not  prevent  the  making  of  such  contracts  in  other  jurisdictions. 
If  they  saw  fit  to  do  so,  foreign  countries  would  continue  to  permit 
such  contracts  and  advance  payments  no  matter  what  our  declareii 
law  or  policy  in  regard  to  them  might  be  as  to  vessels  coming  to  our 
ports. 

In  the  same  section,  which  thus  applies  the  law  to  foreign 
vessels  while  in  the  waters  of  the  United  States,  it  is  provided  that 
the  master,  owner,  consignee,  or  agent  of  any  such  vessel,  who  vio- 
lates the  provisions  of  the  act,  shall  be  liable  to  the  same  penalty  as 
would  be  persons  of  like  character  in  respect  to  a  vessel  of  the  United 
States.  This  provision  seems  to  us  of  great  importance  as  evidencing 
the  l^islative  intent  to  deal  civilly  and  criminally  with  matters  in 
our  own  jurisdiction.  Congress  certainl3r  did  not  intend  to  punish 
criminally  acts  done  within  a  foreign  jurisdiction,  a  purpose  so 
wholly  futile  is  not  to  be  attributed  to  Congress.  United  States  t\ 
Freeman,  239,  U.  S.  117, 120,  36  Sup.  Ct.  32.  The  criminal  provision 
strengthens  the  presumption  that  Congress  intended  to  deal  only 
with  acts  committed  within  the  juriaiiction  of  the  United  States. 

It  is  said  that  the  advances  in  foreign  ports  are  against  the  policy 
of  the  United  States,  and,  therefore,  not  to  be  sanctioned  here.  As  we 
have  construed  this  section  of  the  statute,  no  such  policy  as  to  foreign 
contracts  legal  where  made,  is  declared. 

Affirmed. 

Justices  McKenna,  Holmes,  Brandeis,  and  Clarke  dissented,  and 
Mr.  Justice  McKenna,  in  giving  the  dissenting  opinion,  spoke,  in  part, 
as  follows : 

It  is  conceded,  yielding  to  the  authority  of  Patterson  v.  the  bark 
Eudora,  190  U.  S.  169,  23  Sup.  Ct.  821  [M!onthly  Labor  Review,  Feb- 
ruary, 1919,  pp.  253-256],  that  the  act  applies"  to  American  seamen 
shipping  in  an  American  port  upon  foreign  vessels,  but  it  is  contended 
from  that  case  and  other  cases  that  it  ought  ^'  to  seem  plain  on  principle 
and  authority  that  the  advancement  statute  has  no  effect  except  upon 
advancements  made  to  seamen  within  the  territorial  jurisdiction  of 
the  United  States."  And,  indeed,  it  is  insisted  that  Congress  "ex 
industria  in  terms  confined  the  application  to  the  waters  of  the 
United  States."  The  conclusions  are  deduced  from  the  cases  which 
are  reviewed  and  the  language  of  the  act. 

We  can  not  concede  the  qualification  nor  doubt  the  power  of  Con- 
gress to  impose  conditions  upon  foreign  vessels  entering  or  remaining 
in  the  harbors  of  the  United  States.  And  we  think  that  the  case  of 
the  Eudora  declares  the  grounds  of  decision.  Its  principle  is  broader 
than  its  instance  and  makes  the  vessel  and  its  locality  in  the  waters 
of  the  United  States  the  test  of  the  application  of  the  act  and  not  the 
nationality  of  the  seamen,  nor  their  place  of  shipment,  nor  contra- 
vening conventions,  and  precludes  deductions  and  advances. 

Nor  is  there  obstacle  in  the  penal  provisions  of  the  act.  They  may 
be  distributively  applied,  and  such  application  has  many  examples 
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in  legislation*  It  is  justified  by  the  rule  of  reddendo  singula  singulis 
[referring  particular  things  to  particular  matters].  By  it  words  and 
proi'isions  are  referred  to  their  appropriate  objects,  resolving  con- 
fusion and  accomplishing  the  intent  ox  the  law  against,  it  may  be, 
a  strict  grammatical  construetiofi.  The  seamen's  act  especially  in- 
vokes the  application  of  the  rule.  The  act  applies  to  forei^  vessels 
as  exf^dtly  and  as  circun^stantially  as  it  does  to  domestic  vessels. 
Let  the  foreign  vessel  be  in  the  waters  of  the  United  States  and 
even'  provision  of  the  act  ap]>lies  to  it  as  far  as  it  can  apply. 

We  are,  therefore,  of  the  opinion  that  the  district  court  was  right 
in  refusing  to  allow  the  Liverpool  advances  and  the  Circuit  Court  of 
Appeals  was  wrcmg  in  reversing  the  ruling. 

This  case  was  immediately  followed  by  the  cases  of  the  Rhine  and 
the  Wmdrush  decided  together  on  substantially  the  same  facts.  The 
same  decision  was  handed  down  by  the  Supreme  Court  of  the  United 
States  as  in  the  case  of  the  Talus ^  the  same  justices  dissenting  for  the 
same  reasons  as  above  stated. 


Sunday  Labor — ^Exceptions  in  Law — Operation  op  Movino- 
PicTURE  Theater — Capital  Theater  Co,  v.  Commonwealth^  Court  of 
Appeals  of  Kentucky  (Jan,  i?^,  1918)^  199  Southwestern  Reporter^ 
fage  1076. — ^The  theater  company  was  sought  to  be  subjected  to  the 
penalty  prescribed  for  violation  of  tlie  law  relating  to  Sunday  work 
by  the  operation  of  a  moving-picture  theater  on  Sunday.  The  Court 
of  Appeals  of  Kentucky,  in  upholding  a  judgment  for  the  Common- 
wealth, Chief  Justice  Settle  delivering  the  opinion,  said  in  part: 

The  only  work  or  business  excepted  by  the  statute  is  such  as  apper- 
tains to  the  "ordinary  household  offices^  or  other  work  of  necessity 
or  charity  or  work  required  in  the  maintenance  of  operation  of  a 
ferry,  skm,  or  steamboat,  or  steam  or  street  railroads."  The  excep- 
tions enumerated  exclude  other  exceptions. 

If  the  running  of  a  ferry,  skiff,  steamboat^  steam  or  street  railroad 
on  the  Sabbath  was  not  regarded  by  the  legislature  as  a  work  neces- 
sarily coming  within  the  meaning  of  the  words,  "  or  other  work  of 
necessity  or  charity,''  found  in  the  statute,  and,  for  that  reason,  was 
declared  permissible,  it  was  equally  necessary  for  the  statute  to  de- 
clare permissible  the  work  of  maintaining  a  moving-picture  theater 
on  the  Sabbath,  which  is  far  less  a  work  of  necessity  or  charity  than 
that  of  operating  a  ferry,  skiff,  steamboat,  steam  or  street  railroad. 
So,  logically  speaking,  if  the  latter  work  does  not,  in  the  absence  of 
a  declaration  m  the  statute  to  that  effect,  come  within  the  meaning 
of  the  words, "  work  of  necessity  or  charity,"  how  can  it  be  said  that 
the  work  of  operating  a  moving-picture  snow  on  Sunday  does  come 
within  their  meaning  1 

It  was  further  held  that  "  the  inliibition  of  the  statute  applies 
whether  the  work  forbidden  to  be  done  <m  the  Sabbath  be  for  profit 
or  amusement,"  and  that  the  fact  that  in  this  insUnce  the  Uieater 
was  run  for  profit  rather  aggravated  the  offense  than  diminished  it. 
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Wages — Minimum  Wage — Constitutionality  of  Massachusetts 
Statute — Decree — Ilolcomhe  v.  Creamer^  Supreme  Jvdvoial  Court 
of  Massachusetts,  Suffolk  (Sept.  23,  1918)  ,120  Northeastern  Re- 
porter, page  36^. — This  is  a  petition  by  the  mimmum  wage  commis- 
sioners against  owners  or  officers  of  laundry  concerns  to  compel  theni 
to  furnish  the  commission  with  information  as  to  the  wages  paid  by 
the  laundry  companies  to  women  and  children  in  their  employ.  In 
accordance  with  the  provisions  of  the  act  establishing  a  minimum 
wage  commission,  an  investigation  was  made  into  the  wages  and  con- 
ditions of  employment  of  women  and  childiren  in  laundries.  Tho 
wage  board,  after  considering  the  reports,  fixed  what  it  considered 
a  just  minimum  wage,  and  a  decree  was  issued  by  the  commission 
directing  all  the  laundry  companies  to  obey  this  finding.  Later  the 
commission  directed  an  investigation  to  determine  just  how  far  the 
decree  had  been  obeyed  by  the  laundries.  Chief  Justice  Bugg,  in 
considering  the  case,  rendered  a  rather  lengthy  opinion  from  which 
the  following  is  quoted : 

The  question  presented  by  this  record  is  the  constitutionality  of 
St.  1912,  ch.  706,  as  amended  by  St.  1913,  chs.  330  and  673,  and  St. 
1914,  ch.  368  [Bui.  166,  p.  120-130;  Bui.  186,  p.  184],  establishing  the 
minimum  wage  commission. 

It  is  manifest  from  the  summary  of  its  various  provisions  that  tho 
act  is  not  mandatory  as  to  the  rates  of  wages.  It  contains  no  words 
of  compulsion  upon  either  employer  or  employee.  It  does  not  re- 
strain freedom  of  action  by  either  employer  or  employee  as  to  the 
wages  to  be  paid  or  received.  Any  woman  and  her  employer  may 
make  and  enforce  any  agreement  respecting  compensation  for  her 
labor  unhampered  by  any  provision  of  the  act.  There  is  no  con- 
straint affectmg  property  or  conduct.  The  act  does  not  purport  to 
exercise  any  check  with  respect  to  liberty  of  contract,  use  of  property, 
or  management  of  business.  *  *  *  Although  in  several  places  m 
the  act  occur  the  words  "  decree  "  and  "  decree  of  its  findings,"  it  is 
manifest  that  they  signify  only  advisory  suggestions  and  not  au- 
thoritative directions.  "  Decree  "  is  not  used  in  its  judicial  sense  in 
the  statute.    It  is  the  equivalent  of  counsel  succinctly  stated. 

After  reviewing  various  compulsory  statutes  designed  to  correct 
industrial  evils,  which,  although  mandatory  in  nature,  were  declared 
constitutional,  the  court  continues : 

Reference  is  made  to  these  authorities  solely  to  indicate  the  range 
of  the  public  interest  respecting  matters  of  private  relations,  and  not 
to  intimate  whether  they  afford  any  foundation  for  a  compulsory 
minimum  wage  law.  These  decisions  rest  at  bottom  on  the  proposi- 
tion that  the  public  welfare  in  respect  to  health,  morals,  and  safety 
bears  so  close  a  relation  to  the  subjects  dealt  with  in  the  several 
statutes  as  to  justify  legislative  regulation. 

Unless  it  can  be  said  to  bear  no  relation  whatever  to  legitimate 
public  interest  or  to  be  a  palpable  invasion  of  private  right,  liberty, 
and  property  without  constitutional  warrant,  the  decision  of  the 
general  court  [legislature]  as  embodied  in  the  statute  must  stand. 
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There  is  no  undue  invasion  of  the  right  of  privacy  assuming  that 
that  is  an  element  of  the  constitutional  right  to  seek  and  obtain 
"safety  and  happiness." 

.  Since  the  statute  is  not  compulsory  either  in  form  or  effect,  there 
is  no  ground  for  holding  that  it  is  invalid  because  not  affording 
equal  protection  of  the  laws.  Whatever  might  be  said  about  certain 
provisions  of  the  act  in  this  regard,  if  it  were  mandatory,  there  is 
no  occasion  now  to  discuss  that  matter. 

The  analysis  of  the  act  already  made  demonstrates  that  it  is  not 
open  to  objection  as  an  unconstitutional  delegation  of  legislative 
power.  In  this  respect  the  statute  is  well  within  the  authority  of 
numerous  decisions. 

There  is  no  criminal  element  about  the  act  so  far  as  it  concerns 
the  employer.  The  facts  which  the  commission  is  authorized  to 
ascertain  and  the  evidence  which  it  is  empowered  to  seek  from  em- 
ployers can  not  form  the  basis  of  a  criminal  proceeding,  because 
no  crime  is  created  and  no  prosecution  is  provided  for.  Revealing 
the  information  or  answering  the  questions  required  by  the  statute 
can  not  subject  the  employer  to  penalty  or  forfeiture,  and  does  not 
expose  him  to  imputation  of  crime.  Therefore  the  constitutional 
prohibition  against  a  subject  being  "  compelled  to  accuse  or  furnish 
evidence  against  himself  "  is  not  violated. 

The  act  as  it  has  been  interpretated  does  not  seem  to  us  to  violate 
any  provision  of  the  fourteenth  amendment  to  the  United  States 
Constitution. 

Writ  to  issue. 

Having  upheld  the  constitutionality  of  the  statute  for  the  fore- 
going reasons,  the  court  refused  to  consider  its  possible  unconstitu- 
tionality if  the  act  had  been  a  mandatory  one.  It  also  refused  to 
make  a  "  prophesy  "  as  to  whether  such  an  act  would  or  would  not 
be  declared  unconstitutional  by  the  United  States  Supreme  Court  in 
construing  it  in  the  light  of  the  fourteenth  amendment  to  the  United 
States  Constitution. 


Wages — Minimum  Wage — Conptitutionality  of  Washington 
Statute — Nature  op  Employment — Eelease — Larsen  v.  Eice^  Su- 
preme Court  of  Washington  {Apr,  5,  1918) y  171  Paciiic  Reporter^ 
page  1037, — ^The  workmen's  compensation  law  of  Washington  was 
enacted  in  1913,  and  provides  for  the  determination  by  the  indus- 
trial welfare  commission,  after  investigation  by  an  advisory  confer- 
ence, of  minimum  rates  of  wages  to  be  paid  in  any  industry  or  line 
of  employment.  The  employment  of  a  woman  or  minor  at  a  lower 
wage  than  that  fixed  is  punishable  as  a  misdemeanor,  and  it  is  also 
provided  that  an  employee  may  recover  in  a  civil  action  the  dif- 
ference between  the  amount  of  the  legal  minimum  wage  and  the 
amount  actually  received.  The  plaintiff  in  the  present  case,  Lillian 
Larsen,  had  been  employed  by  J.  D.  Eice  as  a  ticket  seller  in  a 
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moving-picture  house  at  $3  per  week  of  39  hours,  and  had  been  paid 
this  amount  during  56  weeks,  in  which  time  she  had  been  absent 
from  duty  a  total  of  7  days.  The  wage  fixed  by  the  commission  as  a 
minimum  for  cashiers,  and  also  for  clerical  work  generally,  was  $10 
per  week  of  48  hours.  The  plaintiff  at  first  based  her  claim  on  a 
flat  rate  of  $10  per  week,  but  later  modified  it  by  claiming  $10  for 
each  48  hours'  work.  On  this  basis  the  superior  court  of  Lewis 
County  gave  her  judgment  for  $278.87,  which  was  affirmed  by  the 
supreme  court  The  question  of  the  constitutionality  of  the  law  was 
briefly  answered  by  a  reference  to  the  decision  of  the  Oregon  supreme 
court,  affirmed  by  the  Supreme  Court  of  the  United  States,  sus- 
taining the  validity  of  the  similar  Oregon  law,  and  by  the  state- 
ment that  the  reasoning  of  the  Oregon  court  -^in  the  cases  before  it 
"  appeals  to  us  as  sound  and  conclusive."     (Stettler  v.  O'Hara, 

69  Or.  519, 139  Pac.  743  (Bui.  No.  169,  p.  173) ;  Simpson  v.  O'Hara, 

70  Or.  261, 141  Pac.  158  (Bui.  No.  169,  p.  172).) 

As  to  the  inclusion  of  the  work  done  by  the  employee  among  the 
employments  enimierated  by  the  commission,  the  court  held  that, 
whether  or  not  it  was  work  as  a  cashier,  it  was  at  any  rate  clerical 
work.  It  was  noted  that  the  precise  employment  came  to  the  at- 
tention of  the  conference  in  its  investigations. 

The  claim  had  at  one  time  been  compromised  by  the  payment  of  $40 
(by  a  check  which  apparently  was  not  cashed)  and  the  making  of 
an  agreement  that  the  ticket  seller  should  be  employed  for  three 
hours  each  day,  from  7  p.  m.  to  10  p.  m.,  at  a  wage  of  $5  per  week. 
The  court  said  that  while  it  is  the  general  rule  that  compromises  are 
favored  by  the  law,  and  will  be  allowed  to  stand,  in  the  absence  of 
fraud,  this  rule  should  not  be  followed  in  the  present  case«  Speaking 
on  this  point.  Judge  Fullerton,  who  delivered  the  opinion,  said : 

But  the  controversy  here  had  an  added  element  not  found  in  the 
ordinary  controversy  between  individuals.     It  was  not  wholly  of 

Erivate  concern.  It  was  affected  with  a  public  interest.  The  State, 
aving  declared  that  a  minimum  wage  of  a  certain  amount  is  neces- 
sary to  a  decent  maintenance  of  an  employee  engaged  in  the  em- 
ployment in  which  the  respondent  was  engaged,  has  an  interest  in 
seeing  that  the  fixed  compensation  is  actually  paid.  The  statute 
making  the  declaration  not  only  makes  contracts  of  employment 
for  less  than  the  minimum  wage  void,  but  has  sought  to  secure  its 
enforcement  by  making  it  a  penal  offense  on  the  part  of  the  em- 
ployer to  pay  less  than  the  minimum  wage,  and  by  giving  to  the 
employee  a  right  of  action  to  recover  the  difference  between  the 
wage  actually  paid  and  such  minimum  wage.  The  statute  was  not 
therefore  intended  solely  for  the  benefit  of  the  individual  wage 
earner.  It  was  believed  that  the  welfare  of  the  public  requires  that 
wage  earners  receive  a  wage  sufficient  for  their  decent  mamtenance. 
The  statute  being  thus  protective  of  the  public  as  well  as  of  the 
wage  earner,  it  must  follow  that  any  contract  of  settlement  of  a 
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controversy  arising  out  of  a  failure  to  pay  the  fixed  minimum  wage 
in  which  the  State  did  not  participate  is  voidable,  if  not  void.  Es- 
pecially must  this  be  so,  as  here,  where  the  contract  of  settlement 
is  executory,  has  been  repudiated  by  one  of  the  parties,  the  parties 
can  be  pla(^  in  statu  quo,  and  the  wage  earner,  by  carrying  out  the 
contract,  will  not  receive  the  wage  to  which  she  is  justly  entitled. 
One  has  but  to  glance  at  the  terms  of  the  proposed  settlement  in 
this  instance  to  see  that  the  respondent  will  not  receive  thereby  any 
just  equivalent  for  the  sum  which  she  agreed  to  surrender.  Our 
opinion  is  that  it  is  such  a  contract  as  the  courts  are  not  required  to 
enforce,  and  that  it  would  be  against  the  policy  of  the  statute  to  do  so. 


Wages — ^Payment — ^Penalty — Constitutionality  op  Statute — 
Moore  v.  Indian  Spring  Channel  Gold  Mining  Co.^  District  Court  of 
Appeal^  California  {May  28, 1918),  17 Jf,  Pacific  Reporter,  page  378. — 
Moore  and  his  assignors  were  employed  as  miners  by  the  defendants. 
The  employment  was  by  one  Mushrush  who  agreed  to  pay  plaintiff 
$3.50  per  day  for  an  8-hour  day.  Plaintiff  worked  for  defendants 
several  months  until  the  end  of  August,  when  the  mine  became  flooded 
and  plaintiff  was  discharged.  Mushrush,  however,  refused  to  pay 
plaintiff  and  his  assignors  (other  miners)  their  wages  for  the  month 
of  August.  Plaintiff  brought  action  under  a  law  of  California  (ch. 
663,  Acts  of  1911  as  amended  in  1915,  Bui.  186,  p.  87)  which  provides 
that  when  discharged  an  employee's  wages  become  at  once  due  and 
payable,  and  further  provides  that,  in  case  of  nonpayment,  the  wages 
are  to  continue  for  30  days  as  a  penalty.  The  only  issue  in  this  case 
is  the  constitutionality  of  this  law  under  the  Constitutions  of  the 
United  States  and  California.  In  holding  this  law  constitutional, 
after  reviewing  various  authorities  and  decisions,  the  court  aji- 
nounced  the  following  conclusion: 

It  is  not  to  be  expected  that  the  laborer  upon  whose  service  these 
industries  depend  will  give  his  service  without  assurance  of  receiving 
the  reward  promised  for  such  service,  and  any  law  whose  object  is  to 
give  to  the  laborer  some  further  assurance  that  he  will  be  promptly 
paid  for  his  labor,  in  addition  to  his  employer's  promise,  would  seem 
to  be  reasonable,  especially  as  the  object  is  to  induce,  if  not  to  compel, 
the  employer  to  keep  faith  with  his  employee,  and  imposes  a  penalty 
only  when  he  commits  a  wrong  which  not  only  injures  the  employee, 
but  is  an  injury  to  the  public  in  its  tendency  to  deprive  the  public 
of  an  incidental  benefit  which  comes  from  the  employee's  labor.  The 
law  imposes  no  imreasonable  burden  upon  the  employer,  for,  operat- 
ing as  it  does  in  the  future,  and  disturbing  no  vested  right,  he  must, 
and  it  is  but  fair  he  should,  make  provision  to  pay  his  employee 
before  hiring  him,  failing  in  which  he  should  pay  the  penalty. 
Many  enterprises  require  uie  services  of  large  numoers  of  men — ^the 
numbers  shifting  from  day  to  day — some  being  discharged  and  others 
taken  on  the  job.  It  is  common  knowledge  that  a  refusal  to  pay  dis- 
charged men  under  such  circumstances  would  tend  to  create  breaches 
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of  the  peace  and  disturb  the  public  traiMjuiUitj.  The  intention  of 
the  penalty  imposed  by  the  act  m  question  is  to  make  it  to  the  interest 
of  the  employer  to  keep  faith  with  his  employees  and  thus  avoid  in- 
jury to  them  and  possible  injury  to  the  public  at  large. 

We  can  discover  no  ground  for  holdmg  the  act  to  be  violative  of 
any  provisions  of  our  constitution,  or  that  it  violated  the  fourteenth 
amendment  of  the  National  Constitution. 


Wages — Payment — Tender — Penalty — Grounds  for  Discharob 
— Dickinson  et  al,  v.  Atkins^  Supreme  Court  of  Arkansm  {Jan.  28 ^ 
1918)^  200  SoutJmestem  Reporter^  page  817.— T.  E.  Atkins  brought 
suit  against  Jacob  M.  Dickinson,  receiver,  and  the  Chicago,  Rock 
Island  &  Pacific  Railway  for  wages,  interest  thereon,  and  pen- 
alty for  refusal  to  pay  on  demand  after  discharge;  also  for  dam- 
ages for  alleged  unlawful  discharge,  by  way  of  injury  to  his  repu- 
tation for  honesty.  Atkins  had  been  a  station  employee  at  a  wage 
of  $53  per  month.  He  was  discharged  on  January  15,  and  was  not 
paid  the  sum  of  $25.14  due  him  at  the  time  of  his  discharge^  although 
he  demanded  it.  On  January  31  a  check  for  that  amount  was  ten- 
dered him,  and  he  refused  to  accept  it,  claiming  under  the  State 
statute  a  penalty,  consisting  of  the  amount  of  his  wages  until  set- 
tlement should  be  made.  At  that  time  nothing  was  said  about  in- 
terest, which  would  amount  to  slightly  less  than  4  cents.  The  em- 
ployee contended  that  since  the  interest  due  had  not  been  tendered, 
the  penalty  continued  to  run  after  the  time  of  the  incomplete  ten- 
der. The  court  denied  this,  although  on  general  principles  he  would 
be  entitled  to  interest.  The  amount  was  so  small  in  this  case  that 
it  was  disregarded  under  the  legal  maxim,  De  minimis  non  curat 
lex.  However,  it  was  held  that  the  interest  would  continue  to  run 
until  settlement. 

The  employee  had  at  times  been  short  in  his  accounts,  but  had 
promptly  made  adjustment.  Inefficiency  on  his  part  was  claimed. 
On  Friday  before  his  discharge  a  package  containing  a  pearl  valued 
at  $300  had  arrived  by  express.  The  employee  placed  it,  as  he 
said,  on  the  desk  or  in  a  pigeonhole,  but  on  the  owner's  agent  call- 
ing for  it  it  could  not  be  found.  He  was  discharged  on  Monday, 
and  that  night  the  package  was  found  on  the  floor  under  the  safe, 
close  to  one  of  the  wheels.  In  one  count  of  his  complaint,  Atkins 
claimed  damages  for  wrongful  discharge,  alleging  that  the  sta- 
tion agent  had  trumped  up  a  charge  of  his  misappropriation  of  the 
package,  in  order  that  a  relative  of  the  agent  might  secure  the  posi- 
tion, and  that  the  accusation  of  dishonesty  had  injured  his  credit 
with  the  railroad  and  the  express  company,  and  his  standing  in  the 
community  for  integrity.  On  this  count  damages  were  allowed  by 
the  jury  in  the  sum  of  $500.    The  court  held  that  the  provision  of 
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the  statute  for  the  recovery  of  damages  in  a  suit  for  wages  and  pen- 
alties did  not  warrant  the  inclusion  of  a  separate  cause  of  action 
for  a  wrong,  but  merely,  in  the  case  of  wrongful  discharge  of  an  em- 
ployee engaged  for  a  definite  term,  allowed  recovery  of  the  amount 
of  his  wages  for  the  time  between  the  discharge  and  the  termination 
of  the  contract  period,  minus  the  amount  which  he  had  been  able 
to  earn  during  that  time.  In  the  present  instancy  it  was  held  that 
the  circumstances  warranted  the  discharge,  therefore  the  judgment 
of  the  trial  court  was  modified  by  the  elimination  of  the  $500  allowed 
under  this  count,  leaving  the  wages  due  to  the  15th,  interest 
thereon,  and  wages  up  to  the  31st,  when  the  tender  was  made,  as  a 
l)cnalty. 

Wages  —  Public  Employment — Overtime  Work  —  Wright  v. 
State,  Court  of  Appeals  of  New  York  {Feb.  26, 1918) ,  119  Northeasts 
em  Reporter,  page  83. — George  S.  Wright  was  employed  by  the  State 
as  a  lock  tender  on  the  Erie  Canal  during  the  seasons  of  1893  and 
1894,  from  May  1  to  December  1,  The  superintendent  fixed  his  com- 
pensation at  $42.50  per  month,  and  he  received  this  amount  monthly 
and  receipted  for  it.  He  worked  7  days  per  week  and  12  hours  per 
day,  being  relieved  by  another  who  completed  the  24  hours.  In  1895 
he  filed  a  claim  to  compensation  for  overtime,  under  the  law  of  1870, 
amended  in  1894,  fixing  eight  hours  as  a  day's  work  for  mechanics, 
laborers,  and  workingmen  employed  by  the  State,  and,  in  the  amended 
form,  that  they  shall  receive  not  less  than  the  prevailing  rate  of  wages 
in  the  locality  in  which  employed.  The  court  of  claims,  which  found, 
as  a  matter  of  fact,  that  the  prevailing  rate  of  wages  for  such  work 
in  the  locality  where  Wright  was  employed  was  $1.50  per  day,  gave 
judgment  for  overtime  pay  as  claimed  for  the  entire  two  seasons, 
holding  the  original  law  sufficient  to  warrant  this.  The  appellate 
division,  however,  modified  this  to  allow  recovery  only  from  May  10, 
1894,  when  the  amendment  became  effective,  since  the  original  law, 
while  it  fixed  eight  hours  as  a  day's  work,  said  nothing  about  com- 
pensation. The  latter  judgment  was  affirmed,  after  being  again 
modified  by  the  allowance  of  the  interest  claimed,  from  the  time  of 
filing  the  claim.  The  contentions  on  the  part  of  the  State  that  the 
claimant  was  not  a  mechanic,  workingman,  or  laborer  within  the 
meaning  of  the  statute,  and  that  he  had  waived  his  claim  by  signing 
the  monthly  pay  roll  as  a  receipt  for  his  wages,  were  overthrown  in 
reaching  the  conclusion  that  the  plaintiff  was  entitled  to  judgment. 


Wages — Security  for  Payment — Contractors'  Bonds — National 
Market  Co.  v.  Maryland  Casualty  Co.,  Supreme  Court  of  Washing- 
ton {Feb.  ei,  1918),  170  Pacific  Reporter,  page  1009.— The  city  of 
Seattle  contracted  with  C.  W.  Coit  for  a  public  improvement,  and 
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Colt  and  the  Maryland  Casualty  Co.  executed  a  bond  to  secure  the 
payment  of  claims  for  labor  and  materials.  In  Jime,  1916,  the  con- 
tractor was  indebted  to  seven  laborers  in  sums  aggregating  $221.50, 
and  issued  checks  to  them  for  the  amounts  due.  The  laborers  all  trans- 
ferred their  checks  by  indorsement  and  delivery  to  the  National  Mar- 
ket Co,,  being  paid  in  full  either  in  merchandise  or  money.  The  com- 
pany presented  the  checks  to  the  bank  on  which  they  were  drawn,  and 
payment  was  refused  because  there  were  no  funds  on  deposit.  They 
remained  unpaid,  and  the  market  company  filed  with  the  city  its  claim 
against  the  contractor  and  the  surety,  and  commenced  this  action 
against  the  latter.  The  court  stated  that  the  question  involved  was 
whether  the  transfer  of  the  checks  constituted  an  assignment  of  the 
debts,  and  if  so,  whether  it  carried  the  right  to  security  from  the 
bond.  The  decision  of  the  same  court  in  the  case  Northwestern  Na- 
tional Bank  v.  Guardian,  etc.,  Co.,  93  Wash.  635,  161  Pac.  473,  is 
referred  to  as  going  "a  long  way  toward  answering  this  question  in 
the  affirmative.''  The  checks  in  that  case  were  time  checks,  or  certifi- 
cates that  the  laborers  had  worked  a  certain  length  of  time  and  were 
entitled  to  the  payment  of  a  certain  amount,  and  were  transferred  by 
a  formal  assignment  indorsed  upon  them;  while  in  the  present  in- 
stance ordinary  negotiable  bank  checks  had  been  given,  and  trans- 
ferred by  indorsement  in  blank  and  delivery.  It  was  held  that, 
though  the  instruments  did  not  exhibit  upon  their  face  the  nature  of 
the  indebtedness,  the  company  succeeded  to  all  the  rights  of  the 
laborers  against  the  employer  and  the  surety  company.  The  judg- 
ment of  the  trial  court  dismissing  the  suit,  on  the  ground  that  the 
complaint  did  not  state  a  cause  of  action,  was  reversed,  and  the  case 
remanded  for  further  proceedings. 


Wages — Security  for  Payment — Contractors'  Bonds — ^Mate- 
rials— Supplies  for  Workmen — Brogan  v.  National  Surety  Co,^ 
Supreme  Court  of  the  United  States  {Mar.  4?  1918),  S8  Supreme 
Court  Reporter,  page  S60. — The  Standard  Contracting  Co.  undertook 
to  do  some  dredging  work  in  St.  Mary's  River,  Mich.,  and  executed 
the  usual  bond  to  which  the  defendant  was  surety  for  "labor  and 
materials  for  the  prosecution  of  such  work."  The  contracting  com- 
pany, because  the  place  of  work  was  so  isolated,  was  compelled 
to  board  and  lodge  its  workmen.  This  it  did  in  accordance 
Avith  an  agreement  with  the  labor  unions,  and  plaintiff  supplied  the 
groceries  used  to  feed  the  workmen.  This  was  an  action  to  recover 
the  value  of  the  same.  A  judgment  in  Brogan's  favor  had  been 
rendered  in  the  district  court,  along  with  other  claimants,  but  the 
circuit  court  of  appeals  threw  out  Brogan's  claim,  whereupon  the 
case  was  brought  to  the  Supreme  Court.    Here  the  judgment  of  the 
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court  of  appeals  was  reversed  and  that  of  the  district  court  rein- 
stated. Justice  Brandeis,  in  giving  the  opinion  of  the  court,  said  in 
part: 

This  court  has  repeatedly  refused  to  limit  the  application  of  the 
act  [act  of  1905  providing  for  bond]  to  labor  and  materials  directly 
incorporated  into  the  public  work. 

The  bare  fact  that  the  supplies  were  furnished  to  the  contractor 
and  were  consumed  by  the  workmen  in  its  employ  would  have  been 
immaterial.  A  boarding  house  might  be  conducted  by  the  contractor 
as  an  independent  enterprise  undertaken  solely  to  utilize  the  oppor- 
tunity for  separate  and  additional  profit  afforded  by  the  congrega- 
tion of  many  laborers  in  the  locality  where  the  work  is  being  per- 
formed. The  laborers  might  resort  to  such  boarding  house  m  the 
exercise  of  individual  choice  in  the  selection  of  an  eating  place. 
Under  such  circumstances  the  furnishing  of  supplies  would  clearly 
be  a  matter  independent  of  the  work  provided  for  in  the  contract  and 
would  not  entitle  him  who  had  furnished  the  groceries  used  in  the 
boarding  house  to  recover  on  the  bond.  But  here,  according  to  the  un- 
disputed facts  and  the  findings  of  the  trial  court,  the  furnishing  of 
board  by  the  contractor  was  an  integral  part  of  the  work,  and  neces- 
sarily involved  in  it.  Like  the  supplying  of  coal  to  operate  engines 
on  the  dredges,  it  was  indispensable  to  the  prosecution  of  the  work, 
and  it  was  used  exclusively  in  the  performance  of  the  work.  Grocer- 
ies furnished  to  a  contractor  under  such  circumstances  and  consumed 
by  the  laborers,  are  materials  supplied  and  used  in  the  prosecution  of 
the  public  work. 

Workmen  's  Compensation — Accident — Heart  Failure  After 
Exhausting  Labor — Guthrie  v.  Detroit  Steamship  Co.y  Supreme 
Court  of  Michigan  {Mar,  27, 1918) ,  167  Northwestern  Reporter^  page 
37. — Ada  A.  Guthrie  was  awarded  compensation  by  the  industrial 
accident  board  of  Michigan  for  the  death  of  her  husband  in  the  em- 
ployment of  the  company  named,  which  occurred  April  30,  1916. 
Heart  failure  in  the  form  of  mitral  regurgitation  was  the  direct  cause 
of  his  death,  and  this  occurred  during  a  moment  of  rest  between 
periods  of  lifting  over  a  shaft  a  metal  cover  weighing  between  150 
and  175  pounds,  three  men  being  engaged  in  the  work.  The  tem- 
perature of  the  room  was  between  75°  and  78°,  and  there  was  some 
ventilation.  The  deceased  had  worked  from  7  a.  ra.  to  3  p.  m.,  and 
from  5  p.  m.  up  to  the  time  of  his  death  at  11  p.  m.  The  court,  fol- 
lowing the  same  line  of  reasoning  as  in  the  Boach  case  (see  p.  153), 
and  the  Tackles  case  (see  p.  156) ,  decided  at  the  same  time;  held  that 
the  nature  of  the  work  being  done,  the  heat,  the  long  hours,  or  a 
possible  misstep  by  the  employee  did  not  constitute  an  unusual  or 
fortuitous  happening  which  made  the  injury  an  accidental  one.  As 
in  the  Tackles  case,  Judges  Fellows  and  Moore  concurred  only  be- 
cause the  principle  had  been  established  by  a  majority  ruling  in  the 
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Roach  case.  Quotations  are  here  given  from  the  opinion  delivered  by 
Judge  Stone,  showing  the  attitude  taken  with  regard  to  the  various 
features  of  the  case : 

It  is,  as  we  understand  it,  the  claim  of  the  appellant  that  there  was 
nothing  about  the  work,  or  employment^  that  was  accidental  or  even 
unexpected,  that  the  work  was  proceeding  in  the  manner  intended^ 
and  that  there  was  nothing  fortuitous  occurred  while  the  work  was 
proceeding. 

Upon  the  subject  of  the  place  where  the  men  were  working,  it  may 
be  said  that  it  was  not  even  unusual.  The  undisputed  evidence  shows 
that  the  temperature  was  from  75°  to  78°,  which  was  about  what  is 
termed  summer  heat.  The  evidence  shows  that  steam  had  been  off 
for  20  hours,  and  the  room  in  which  the  work  was  being  done  was 
ventilated  by  two  portholes,  12  inches  by  14  inches  in  diameter,  ono 
on  each  side,  and  two  large  doors,  one  open  to  the  dock  and  the  other 
to  the  river.  Claimant^  physician  testified  that  the  temperature 
was  not  an  excessive  heat,  and  would  not  have  produced  death  from 
heart  disease.  So  we  repeat  that  it  can  not  be  claimed  that  the  tem- 
perature in  which  claimant's  decedent  was  working  was  unusual  or 
fortuitous. 

Upon  the  subject  of  strain:  Deceased  was  a  machinist,  and  was 
employed  to  do  any  machine  work  that  the  foreman  or  the  superin- 
tendent directed  him  to  do.  The  work  that  he  was  doing  at  the 
time  of  his  death  was  ordinary  work,  the  same  class  of  work  he  was 
doing  before,  apparently  no  more  strenuous  than  his  other  jobs. 
We  think,  therefore,  it  can  not  be  claimed  that  thei'e  was  anything 
fortuitous  in  the  lifting  of  the  cover;  and  there  was  nothing  for- 
tuitous about  the  work. 

Upon  the  subject  of  long  hours,  it  can  not  be  said  that  the  work- 
ing day  was  out  of  the  ordinary.  The  testimony  is  undisputed  that 
deceased  had  worked  longer  hours  before,  having  worked  31^  hours 
on  April  21  and  22. 

The  burden  certainly  is  upon  claimant  to  show  that  there  was  an 
accident ;  and  there  was  nothing  fortuitous  in  the  long  working  day* 
No  claim  is  made  that  the  place  itself  w^as  unsafe  or  insecure.  There 
was  no  claim  or  evidence  that  tlie  deceased  slipped,  and  there  was 
nothing  on  the  platform  that  would  cause  one  to  slip  or  fall.  The 
undisputed  evidence  is  that  they  were  just  diy  planks — ^not  even 
grease  spots  upon  them.  There  is  nothing  from  which  it  can  be  in- 
ferred that  the  deceased  slipped  or  stumbled.  It  can  not  be  assumed 
that  the  man  made  a  misstep,  and  then  again  assumed  that  such 
misstep  caused  fright,  and  then  again  assumed  that  the  fright  caused 
the  heart  to  stop.  This  would  be  not  only  basing  an  assumption  upon 
an  assumption,  out  would  be  taking  one  mto  the  realms  of  conjecture. 

It  is  the* claim  of  appellee  here  that  death  was  due  to  an  accidental 
injury  arising  out  of  the  employment  of  the  deceased,  and  it  is  said : 

"Tke  industrial  accident  board  having  found  as  a  fact  that  the 
combined  circumstances  resulted  in  the  death  of  the  deceased,  their 
finding  is  final  and  can  not  be  reviewed,  provided,  however,  that 
there  is  any  legal  evidence  produced  to  support  such  finding." 

Was  there  any  evidence  to  support  such  finding?  We  thiak  there 
was  none.  An  examination  of  the  findings  of  the  board  shows  that 
its  decision  is  based  upon  and  sought  to  be  justified  by  the  follow- 
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ing  cases:  La  Veck  v.  Parke,  Davis  &  Co.,  190  Mich.  604,  157  N.  W. 
72  [Bill.  No.  224,  p.  226] ;  Schroetke  v.  Jackson-Church  Co.,  193 
Mich.  616,  160  N.  W.  883;  Eamlow  v.  Moon  Lake  Ice  Co.,  192  Mich. 
505, 168  N.  W.  1027  FBul.  No.  224,  p.  320], 

While  the  La  Veck  case  is  a  border  line  case,  there  was  evidence 
there  of  overexertion  and  excessive  heat,  a  condition  which  was 
clearly  unusual  if  not  fortuitous;  and  the  Schroetke  case  is  clearly 
distinguished  from  the  instant  case.  We  can  arrive  at  no  other  con- 
clusion than  that  the  claimant  has  failed  to  show  by  any  evidence 
that  the  death  was  due  to  accident.  The  record  is  entirely  barren 
of  any  evidence  of  an  accident. 

That  an  injury  received  by  a  workman  while  engaged  in  his  usual 
work,  without  intervention  of  something  unusual  or  fortuitous,  is 
not  an  accident,  is  now  so  well  established  by  our  decisions  that  the 
proposition  needs  no  discussion.    [Cases  cited.] 

In  our  opinion,  there  was  no  evidence  to  support  the  finding  of 
the  industrial  accident  board,  and  its  award  and  order  are  reversed. 


Workmen's  Compensation  —  Accident — Heat  Prostration  — 
Work  in  Boii<er  Eoom — Roach  v.  Kelsey  Wheel  Co.^  Supreme  Court 
of  Michigan  {March  J&7, 1918) ,  167  Northwestern  Reporter^  page  33. — 
George  Roach  met  his  death  through  heat  prostration  while  placing 
new  brickwork  around  a  boiler  in  the  plant  of  the  company  named, 
on  July  27,  1916.  This  was  the  fourth  day  of  his  employment  on 
this  job,  and  during  the  period  the  temperature,  even  outside  the 
building,  was  extremely  hot.  It  was  said  that  at  the  place  of  em- 
ployment the  temperature  was  136°. 

He  had  suffered  ill  effects  the  previous  days,  and  had  been  laid  off 
a  part  of  the  time.  He  was  prostrated  at  4  p.  m.,  and  died  between 
6  and  7  o'clock.  The  majority  of  the  court  held  that  there  was  no 
evidence  of  accidental  injury,  and  reversed  an  award  to  Phoebo 
Roach,  widow  of  the  deceased  employee,  made  by  the  industrial  ac- 
cident board.  Judge  Brooke  delivered  the  prevailing  opinion,  and 
said  in  part: 

Tlie  record  is  absolutely  barren  of  any  evidence  that  anything 
untoward  or  unusual  happened  in  the  course  of  his  employment 
during  any  of  the  three  days  or  that  he  exeiled  himself  in  any  un- 
usual manner  or  to  an  unusual  degree.  He  was  doing  the  work  which 
he  and  his  associates  were  employed  to  do  exactly  in  the  manner 
they  expected  to  do  it.  To  permit  recovery  in  this  case  would  make 
it  impossible  to  deny  recovery  in  any  case  where  a  fireman  of  a 
stationary  or  marine  boiler  in  the  performance  of  his  ordinary  and 
accustomed  labor  succumbs  to  heat  prostration. 

The  Michigan  compensation  act  provides  compensation  for  acci- 
dental injuries  only.  Adams  v.  Acme  White  Lead  &  Color  Works, 
182  Mich.  157, 148  {f.  W.  485  [Bui.  No.  169,  p.  258].    Recovery  here  is 

£redicated  upon  the  cases  of  Schroetke  t\  Jackson-Church  Co.,  193 
[ich.  616,  160  N.  W.  383,  and  La  Veck  v.  Parke,  Davis  &  Co.,  190 
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Mich.  604,  167  N.  W.  72  [Bui.  No.  224,  p.  226.]  I  am  of  opinioa 
that  neither  case  is  authority  for  the  determination  of  the  board,  but 
that  compensation  should  have  been  denied  under  our  holdings  in 
Kutschmar  v.  Briggs  Mfg.  Co.  et  al.,  163  N.  W.  933,  and  Johnson  v. 
Mary  Charlotte  IVfining  Co.,  165  N.  W.  650. 

Judge  Fellows  delivered  the  opinion  for  himself  and  another  dis- 
senting judge,  and  from  this  the  following  is  quoted: 

That  he  collapsed  on  the  premises  of  the  defendant  while  in  its 
employ  is  admitted;  that  he  was  within  the  ambit  of  his  emploj'- 
ment  is  not  questioned ;  he  was  in  the  course  of  his  employment  be- 
yond doubt.  That  he  was  a  man  in  robust  health  with  no  pre- 
disposition to  disease,  and  temperate  in  his  habits,  the  record  dis- 
closes. The  board  found  that  he  suffered  a  heat  stroke  which  Avas 
brought  upon  him  by  the  superheated  condition  of  his  place  of  eni- 
1  loyment,  and  the  testimony  abundantly  supports  such  conclusion. 
That  he  fell  instantly  upon  an  excessive  exertion  in  shoving  the  heavy 
truck  loaded  with  brick  and  mortar  after  working  in  the  heat  under 
the  boiler  appears  from  the  testimony  of  his  fellow  employee  who 
was  by  his  side  when  he  fell.  This  is  not  a  case  of  a  workman  being 
subjected  to  the  ordinary  heat  of  a  summer  day  which  is  an  incident 
in  the  life  of  all,  but  is  a  case  where  to  the  natural  heat  of  a  hot 
summer  day  was  added  in  the  particular  place  of  his  employment 
so  many  degrees  of  artificial  heat  as  to  make  it  well-nigh  intolerable, 
and  the  men  could  stand  it  but  a  short  time,  and  changed  frequently. 
The  case  is  very  much  like  that  of  La  Veck  v.  Parke,  Davis  &  Co., 
190  Mich.  604,  157  N.  W.  72  [see  above! ,  and  is  controlled  by  it.  If 
anything,  it  is  stronger  for  the  plaintiff  than  was  that  case. 


Workmen's  Compensation  —  Accident  —  Heat  Prostration  — 
Work  in  Boiler  Room — Walsh  v.  River  Spinning  Co.j  Supreme  Court 
of  Rhode  Island  (July  5, 1918) ,  103  Atlantic  Reporter,  page  1026. — 
Action  was  brought  by  Mary  Walsh,  under  the  workmen's  compen- 
sation act,  for  the  death  of  her  husband  from  an  accident  arising  out 
of  and  in  the  coui'se  of  his  employment  in  the  service  of  the  River 
Si^inning  Co.  Walsh  was  employed  by  the  defendant  in  its  boiler 
room  on  September  17, 1915.  The  temperature  out  of  doors  that  day 
was  warm ;  the  temperature  in  the  boiler  room  where  three  boilers 
were  being  operated  was  excessive.  The  other  fireman  employed 
with  Walsh  had  been  compelled  to  leave  his  work  because  of  the  great 
heat  in  the  room.  In  the  afternoon  of  the  same  day  Walsh  was  over- 
come by  the  excessive  heat,  and  was  afterwards  taken  to  a  hospital, 
where  he  died  from  heat  exhaustion  on  the  morning  following.  The 
defendant  contended  that  death  from  heat  exhaustion  is  not  death 
from  accident  but  death  from  disease,  and  is  to  be  classed  with  heat 
stroke  and  sun  stroke  as  an  inflammatory  disease  of  the  brain;  and 
that  recovery  can  not  be  had  under  the  compensation  act.  Justice 
Sweetland,  expressing  the  opinion  of  the  court  affirming  an  award  in 
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the  daimant's  favor,  referred  extensively  to  English  and  American 
cases,  discussixig  them  at  length,  and  especially  the  case  of  Fenton  v. 
Thorley  (1903)  App.  Cas.  443,  Lord  Macnaghten,  Justice.  The 
opinion  of  the  court  is  in  part  as  follows: 

From  all  this  discussion,  however,  covering  many  pages  in  the 
reports,  the  conclusion  of  Lord  Macnaghten,  which  in  a  later  case  he 
referred  to  not  as  a  definition,  but  merely  a  decision  that  the  word 
[accident]  was  to  be  taken  in  its  ordinary  and  popular  sense,  has 
been  accepted  as,  on  the  whole,  the  best  interpretation  of  the 
expression.  Applying  that  interpretation  to  the  facts  of  the  case  at 
bar,  it  appears  to  us  that  the  unusual  and  excessive  heat  in  the  boiler 
room,  producing  the  sudden  inability  of  the  physical  system  of  John 
Walsh  to  longer  resist  its  debilitating  effects,  constituted  a  chain  of 
circumstances  which  may  fairly  be  regarded  as  an  unlooked-for 
mishap  not  designed  and  undoubtedly  unexpected.  If  by  reason  of 
the  condition  of  the  floor  of  the  boiler  room  the  deceased  had  slipped 
and  fallen,  as  a  result  of  which  a  disease  had  developed  in  his  brain 
causing  his  death,  we  think  no  one  would  have  questioned  that  his 
injury  was  produced  by  accident.  Can  it  be  reasonably  regarded  as 
otherwise  when  by  reason  of  the  high  temperature  of  the  air  in  said 
room  his  physical  and  mental  stability  is  overthrown,  and  a  physio- 
logical derangement  is  set  up  which  causes  his  death!  The  re- 
spondent has  claimed  that  the  effect  of  the  heat  upon  said  Walsh  was 
not  sudden,  for  he  complained  of  it  in  the  forenoon.  That  he  should 
have  been  made  uncomfortable  by  the  heat  was  to  be  expected ;  but 
the  collapse  of  his  physical  resistance  may  fairly  be  said  to  have  been 
sudden.  We  think  that  in  tlius  viewing  the  occurence  we  have  not 
confounded  the  injury  with  the  accident.  The  imtoward  event  which 
in  this  case  produced  the  disability  from  which  John  Walsh  died  was 
the  aggregate  of  the  circumstances  culminating  in  the  breaking  down 
of  his  physical  stamina. 

The  defendant  argued  that  the  accident  in  this  case  was  in  the  same 
class  with  heat  stroke  and  sun  stroke,  which  the  defendant  described 
as  inflammatory  diseases  of  the  brain.  The  court  after  pointing  to 
several  cases  where  recovery  was  had  for  sun  stroke  and  heat  stroke 
said: 

In  all  cases  of  this  character,  involving  injury  by  accident  arising 
out  of  the  forces  of  nature,  the  controlling  consideration  has  been 
whether  or  not  the  situation  of  the  injured  workman  was  such  that 
the  injury  by  accident  can  properly  be  said  to  arise  "out  of"  his 
employment.  When,  however,  a  workman  has  been  injured  in  the 
course  of  his  employment  by  reason  of  being  subjected  to  certain  con- 
ditions incident  thereto  and  not  common  to  the  neighborhood  or  the 
whole  community,  then  without  question  the  injury  was  received  in 
the  course  of  his  employment  and  arose  out  or  it.  Of  this  nature 
were  the  injuries  received  by  John  Walsh  in  the  case  at  bar.  The 
view  which  we  have  taken  that  such  injuries  may  properly  be  con- 
sidered as  accidental  is  supported  by  a  number  of  cases  which  deal 
with  heat  stroke. 
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Workmen's  Compensation  —  Accident — Heat  Prostration  — 
Work  in  Lunch  Room — Lane  v.  Horn  <&  Hardart  Baking  Co.^  Su- 
preme  Court  of  Pennsylvania  {May  6j  1918) ^  104  Atlantic  Reporter ^ 
page  616. — Lane  was  employed  by  the  defendant  company  at  its  lunch 
counter.  Lane  was  overcome  by  heat  while  working  at  this  lunch 
counter  on  a  hot  August  day  in  1917  and  died  within  two  hours.  His 
widow  brought  proceedings  under  the  workmen's  compensation  act 
for  compensation,  and  was  granted  an  award.  The  employer  ap- 
pealed and  claimed  that  the  death  of  Lane  was  not  such  an  accident 
as  may  be  compensated  for  under  the  act.  The  opinion  of  the  court 
upholding  the  award  is  in  part  as  follows: 

Upon  the  facts  involved  Commissioner  Scott  says : 
"*     *    *    There  is  nothing  in  the  statement  to  show  that   [the 
temperature  of]  the  place  where  the  employee  was  working  was  hot- 
ter than  the  outside  atmosphere,  or  that  he  was  affected  by  different 
heat  conditions  than  prevailed  in  the  community  at  large." 

In  cases  such  as  the  one  at  bar,  the  character  and  cause  of  the  injury 
must  be  considered,  in  order  to  determine  whether  the  results  com- 
plained of  are  properly  attributable  to  "  accident,"  within  the  mean- 
ing of  that  terni  as  used  in  the  act  of  June  2,  1915  (P.  L.  736)  [Bui. 
203,  p.  7961 ;  for  wherever  death  is  mentioned  in  the  statute,  it  means 
death  resulting  only  from  unforeseen  violence  to  the  physical  struc- 
ture of  the  body  and  its  resultant  effects,  or  in  other  words,  death 
from  an  "accident"  happening  in  the  course  of  the  deceased  per- 
son's employment,  as  distmgjuished  from  either  ordinary  or  occupa- 
tional disease  developed  during  the  course  of  such  employment. 

The  commissioner's  findings  are  that  the  statement  of  facts  con- 
tained therein  "  precludes  any  other  cause  of  death  than  that  of  heat 
exhaustion  or  prostration  due  to  the  heated  condition  of  the  atmos- 
phere " ;  hence  we  must  take  it  no  organic  weakness  or  occupational 
disease  can  be  accounted  the  proximate  cause  of  the  death  of  claim- 
ant's husband,  but  the  casualty  was  attributable  solely  to  the  un- 
expected and  violent  effect  of  the  heat  upon  the  physical  structure  of 
deceased's  body,  and  this  was  properly  held  by  the  compensation 
board  and  the  court  below  to  be  an  accidental  death  within  the  mean- 
ing of  the  act. 


Workmen's  Compensation  —  Accident  —  Hernia  —  Tackles  v, 
Bryant  <&  Detwiler  Co,  et  al.^  Supreme  Court  of  Michigan  (Mar,  iS7, 
1918),  167  Northicestem  Reporter,  page  36. — Charles  E.  Tackles  de- 
veloped an  inguinal  hernia  while  lifting  a  heavy  timber  in  the  course 
of  his  employment  with  the  company  named.  The  question  at  issue 
before  the  supreme  court  being  whether  or  not  this  constituted  an 
accidental  injury  under  the  Michigan  compensation  law,  the  court 
rendered  a  decision  similar  to  that  in  the  Roach  case,  decided  at  the 
same  time  (see  p.  153),  holding  that  there  was  no  accidental  injury, 
and  setting  aside  the  award  of  the  industrial  accident  board.  Two 
judges  concurred  only  because  they  felt  bound  by  the  majority  deci- 
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sion  in  the  Koach  case,  in  which  their  personal  views  had  been  over- 
ruled. This  award  was  of  the  difference  between  his  weekly  wages 
before  the  injury  and  those  which  he  was  able  to  earn  after  it,  to  be 
determined  by  the  board  from  time  to  time  in  case  of  failure  of  the 
parties  to  agree  upon  the  amount.  From  the  opinion  delivered  by 
Judge  Stone  the  following  is  quoted: 

It  will  be  noted  that,  while  claimant  was  performing  his  usual 
duties  connected  with  his  employment  as  a  civil  engineer,  it  became 
necessary  with  the  assistance  oi  another,  to  lift  a  heavy  block  of 
timber  weighing  approximately  200  pounds ;  also  that  he  felt  a  severe 
pain  in  his  right  groin  while  lifting;  that  he  did  not  slip  or  fall,  nor 
did  the  timber  which  he  was  lifting  strike  him.  Nothing  out  of  the 
ordinary  happened,  because  he  haa  lifted  such  timbers  before,  when 
such  action  was  necessary  in  the  performance  of  his  duties ;  and  down 
to  the  time  of  the  hearmg  he  had  remained  at  work  continuously. 
It  seems  to  us  that  these  lacts  conclusively  show  that  claimant  did 
not  receive  an  accidental  injury  w'ithin  the  meaning  of  the  act. 


Workmen's  Compensation  —  Accident  —  Hernia  —  Preexistinq 
Disease — Puritan  Bed  Spring  Co.  v.  Wolfe^  Appellate  Court  of  In- 
diana {Oct.  18^  1918),  IW  Northeastern  Reporter^  page  4i7.— Wolfe 
was  in  the  employ  of  the  Puritan  Bed  Spring  Co.  and  had  suffered 
from  hernial  trouble.  While  lifting  a  bale  of  wire  weighing  150 
pounds  to  a  rack  4  feet  high  he  strained  himself,  causing  his  intes- 
tine to  protrud'd  into  the  hernial  sac,  causing  a  strangulation  and 
necessitating  an  operation  in  order  to  save  his  life.  The  company 
had  actual  notice  of  the  injury.  The  company  admits  that  if  the 
injury  would  have  occurred  had  there  been  no  disease  a  recovery 
could  be  had,  but  deny  that  a  recovery  can  be  had  where  the  existence 
of  a  disease  has  made  the  employee  more  susceptible  to  the  particular 
injury  which  resulted.  The  court,  in  affirming  the  award  allowed 
by  the  industrial  board,  said: 

Appellant  [company]  concedes,  and  correctly  so,  that  where  an 
employee  affected  with  disease  received  a  personal  injury  under  such 
circumstances  that  the  act  in  question  would  entitle  him  to  compen- 
sation had  there  been  no  disease  involved,  and  such  disease  is  has- 
tened to  a  final  culmination  by  the  injury,  there  may  be  an  award 
if  it  is  shown  that  such  injury  was  the  result  of  the  accident;  that  in 
such  cases  the  court  will  not  undertake  to  measure  the  degree  of 
disability  due,  respectively,  to  the  disease  and  to  the  accident,  but 
the  consequence  of  the  disease  will  be  attributed  solely  to  the  accident. 

The  mere  fact  that  the  appellee's  pVolfe's]  condition  made  him 
more  susceptible  to  the  particular  injury  which  resulted  in  his  dis- 
ability furnishes  no  ground  for  holding  that  the  disease  or  condi- 
tion, rather  than  the  accident,  was  the  proximate  cause  of  the  injury 
upon  which  the  allowance  for  disability  is  based.  AVe  recognize  that 
there  is  a  line  of  compensation  cases  in  other  jurisdictions  which 
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give  to  the  word  "accident,"  used  in  the  respective  compensation 
acts,  a  restricted  meaning  which  in  a  measure  justifies  appellant's 
contention;  but  the  weight  of  authority  and  the  better  reason,  wo 
think,  favors  the  adoption  of  the  popular  meaning  of  said  word, 
which  includes  "any  unlooked-for  mishap  or  untoward  event  not 
expected  or  designed."  This  court  has  given  to  said  word  the  popu- 
lar meaning  indicated. 


Workmen's  Compensation — Accident — Occupational  Disease — 
Anthrax — McCauley  v.  Imperial  Woolen  Co.^  Supreme  Court  of 
Pennsylvania  {May  6^  1918)  ^  lOi  Atlantic  Reporter,  page  617. — Mc- 
Cauley was  engaged  by  the  defendant  company  as  a  wool  sorter.  In 
the  course  of  his  work  while  sorting  wool  he  received  a  slight  abra- 
sion on  his  neck.  To  use  his  words  he  "  got  stuck  with  a  sticker." 
This  abrasion  became  discolored  and  after  three  days  McCauley  died 
from  anthrax.  The  evidence  showed  that  he  had  been  inoculated 
with  the  disease  by  germs  contained  in  the  wool  entering  the  abrasion 
on  his  neck.  Among  some  questions  of  procedure  the  question  as  to 
whether  McCauley 's  death  was  caused  by  accidental  injury  or  by  an 
occupational  disease  also  arose.  The  widow  was  awarded  compen- 
sation and  the  employer  appealed.  On  this  appeal  the  supreme 
court  sustained  the  award,  giving  the  following  opinion,  after  con- 
sidering the  various  provisions  of  the  compensation  act  referring  to 
accident : 

It  is  plain  from  these  provisions  that  the  act  before  us  contemplates 
injuries  by  accident  only,  and  therefore  does  not  cover  what  are 
termed  "occupational  diseases." 

It  remains  but  to  show  that,  in  this  case,  the  entry  of  the  anthrax 
germ  into  the  body  of  the  deceased,  and  the  disease  or  infection  which 
naturally  resulted  therefrom,  can  be  held  properly  to  constitute  an 
accident  within  the  meaning  of  the  act.  If  the  incident  which  gives 
rise  to  the  injurious  results  complained  of  can  be  classed  properly  as 
a  "mishap,"  or  "fortuitous"  happening — an  "untoward  event, 
which  is  not  expected  or  designed" — it  is  an  accident  within  the 
meaning  of  the  workmen's  compensation  act. 

When,  however,  death  results  from  germ  infection,  to  bring  a  case 
of  this  character  within  the  act  of  1915  supra,  the  disease  in  question 
must  be  a  sudden  development  from  some  such  abrupt  violence  to 
the  physical  structure  of  the  body  as  already  indicated,  and  not  the 
mere  result  of  gradual  development  from  long-continued  exposure 
to  natural  dangers  incident  to  the  employment  of  the  deceased 
person,  as  in  cases  of  occupational  diseases,  the  risks  of  which 
are  voluntarily  assumed.  Here  the  anthrax  germ,  a  distin^iishable 
entity,  came  into  actual  contact  with  the  deceased,  thus  gaining  an 
entrance  into  his  body,  and  his  neck  began  to  swell  ana  discolor; 
therefore  the  complaint  from  which  McCauley  died  can  be  traced  to 
a  certain  time  when  there  was  a  sudden  and  violent  change  in  the 
condition  of  the  physical  structure  of  his  body,  just  as  though  a 
serpent,  concealed  in  the  material  upon  which  he  was  working,  had 
unexpectedly  and  suddenly  bitten  him. 
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Workmen's  Compensation — ^Accident — Occupational  Disease — 
Absbnical  Poisoning. — Mattkiessen  <&  Hegeler  Zinc  Co.  v.  Indus- 
trial  Board^  Supreme  Court  of  Illinois  {June  20,  1918)  ^  120  North- 
eastern  Reporter^  pag^  24^. — Proceedings  were  brought  by  the  ad- 
ministrator of  Joseph  Adrian  for  compensation  for  his  death 
against  the  Matthiessen  &  Hegeler  Zinc  Co.  The  arbitrator  granted 
an  award  in  favor  of  Adrian's  dependents  under  the  workmen's 
compensation  act.  The  Industrial  Board  reviewed  and  allowed  the 
award.  The' case  was  certified  to  the  circuit  court  and  affirmed  and 
again  certified  to  this  court.  Adrian  had  been  in  the  employ  of 
the  company  for  38  years  and  up  to  the  date  of  his  death.  During 
the  last  15  years  of  his  service  he  was  a  fireman.  It  was  a  part  of 
his  duty  to  devote  45  minutes  twice  each  day  to  scraping  the  scum 
or  oxide  from  the  surface  of  the  molten  zinc  ore  in  the  furnace  of 
the  company.  This  scum  was  very  hot  and  gave  off  fumes  when  it 
cooled.  When  scraped  out  of  the  furnace  it  was  dropped  on  a  plat- 
form. There  was  a  hcod  over  the  furnace  but  not  over  the  plat- 
form and  as  a  result  the  workman  breathed  the  vapors  and  gases 
given  off  by  the  cooling  scum  or  oxide.  These  vapors  contained 
lead,  zinc,  and  arsenic  fumes.  On  October  6, 1914,  Adrian  became  ill 
and,  on  October  14,  he  died.  The  doctors  stated  that  he  died  from 
arsenical  poisoning;  that  this  poison  accumulates  in  the  body  over  a 
long  period  and  finally  a  climax  comes  and  the  person  dies.  The 
company  had  never  in  50  years  had  such  a  case,  nor  did  it  have  any 
case  of  sickness  or  deatli  from  poisoning.  The  company  declared 
that  the  workmen's  compensation  act  covers  only  accidental  injuries, 
and  that  Adrian's  death  was  caused  by  an  occupational  disease. 
In  affirming  the  award  the  court  said : 

The  word  "  accident  ^  is  not  a  technical  legal  term  with  a  clearly 
defined  meaning,  and  no  legal  definition  has  ever  been  given  which 
has  been  found  both  exact  and  comprehensive  as  applied  to  all  cir- 
cumstances. ♦  ♦  ♦  The  meaning  of  the  word  as  used  in  the 
workmen's  compensation  act  is  necessarily  influenced  by  various  pro- 
visions of  the  act  and  the  purpose  of  its  enactment,  and  can  not  be 
determined,  alone,  from  any  definition  found  in  a  dictionary.  Tlie 
act  was  designed  as  a  substitute  for  previous  rights  of  action  of  em- 
ployees against  employers  and  to  cover  the  whole  ground  of  the  lia- 
bilities of  the  master,  and  it  has  been  so  regarded  by  all  the 
courts.  *  *  *  It  is  therefore  clear  that  the  words  "accident" 
and  "  accidental  injury,"  used  in  the  act,  were  meant  to  include  every 
injury  suffered  in  the  course  of  employment  for  which  there  was  an 
existing  right  of  action  at  the  time  the  act  was  passed ;  also,  to  extend 
the  liability  of  the  employer  to  make  compensation  for  injuries  for 
which  he  was  not  previously  liable  and  to  Imiit  such  compensation. 

The  wordis  "accident"  and  "accidental  injury"  imply,  and  the 
provision  for  notice  to  the  employer  within  30  days  after  the  acci- 
dent and  his  report  to  t^e  Industrial  Board  of  accidental  injuries 
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show,  that  an  injury,  to  be  accidental  or  the  result  of  an  accident, 
must  be  traceable  to  a  definite  time,  place,  and  cause ;  but  if  there  is 
such  a  definite  time,  place,  and  cause,  and  the  injury  occurs  in  the 
course  of  the  employment,  the  injury  is  accidental  within  the  meaning 
of  the  act  and  the  obligation  to  provide  and  pay  compensation  arises. 
The  second  objection  to  the  judgment  is  that  Adrian  died  from  an 
occupational  disease  incident  to  the  business  of  smelting.  A  disabil- 
ity caused  in  that  way  or  from  that  source  is  not  to  be  regarded  as 
an  accident,  because  such  a  disease  has  its  inception  in  the  occupation 
and  develops  over  a  long  period  of  time  from  the  nature  of  the  occu- 
pation and  not  from  any  unusual  or  unforeseen  cause  or  event.  For 
the  prevention  of  such  diseases  there  is  a  statute  requiring  the  em- 
ployer to  use  certain  precautions  for  the  safety  of  the  employee,  and 
an  action  may  be  maintained  against  the  employer  for  failure  to 
comply  with  tne  provision  of  the  act.  ♦  ♦  ♦  There  is  no  evidence 
tending  in  any  degree  to  prove  that  the  arsenical  poisoning  of 
Adrian  was  a  disease  incident  to  the  occupation  of  the  plaintiff  in 
error  [zinc  company]. 


Workmen's  Compensation — Accident — Occupational  Disease — 
Poisoning  from  Paint  Fumes — Industrial  Commission  of  Ohio  v. 
Roth^  Supreme  Court  of  Ohio  {Apr,  ^,  1918)^  120  Northeastern  Re^ 
porter^  page  172, — Roth,  the  plaintiff  in  this  case,  was  a  boy  about 
18  years  of  age  in  the  employ  of  McFeeley  Bros.  His  occupation  was 
that  of  a  common  laborer.  McFeeley  Bros,  had  accepted  and  com- 
plied with  the  workmen's  compensation  act  and  its  requirements.  On 
November  8, 1915,  in  the  course  of  his  employment  Roth  was  ordered 
to  do  some  painting  on  a  house  in  the  course  of  construction.  The 
paint  would  not  flow  because  of  the  cold.  Roth's  foreman  then  or- 
dered him  to  take  the  paint  to  a  small  building  and  heat  it,  which  ho 
did.  This  small  building  had  no  ventilation  except  the  door  and  win- 
dows which  were  closed.  This  heating  had  to  be  repeated  several 
times  throughout  the  day  and  following  days  while  Roth  worked  at 
this  task.  The  heated  paint  gave  off  fumes  which  w^ere  poisonous  and 
which  were  inhaled  by  Roth.  On  the  evening  of  the  second  day  Roth 
became  ill  and  this  illness  increased  until  his  death  on  the  26th  day  of 
the  same  month.  The  Industrial  Commission  refused  to  grant  an 
award,  which  decision  on  appeal  was  reversed  and  error  is  now 
brought  to  this  court.  The  sole  question  is:  Did  Roth  die  from  an 
occupational  disease?  The  opinion  of  the  court  sustaining  the  award 
as  for  an  accidental  injury  is  in  part  as  follows: 

In  the  construction  of  the  law  it  is  the  duty  of  a  court  to  give  to 
words  their  usual  and  ordinary  meaning,  such  meaning  as  they  im- 
port to  mankind  in  general,  and  not  a  forced  or  unusual  definition, 
which  may  in  its  last  analysis  be  technically  correct,  but  wholly  at 
variance  with  the  common  understanding  of  men.  Applying  this  fair 
and  reasonable  rule  of  interpretation  to  the  term  "  occupational  dis- 
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ease,"  it  follows  that  an  "  occupational  disease  "  is  not  only  a  disease 
incident  to  a  particular  occupation,  but  that  it  is  a  disease  developed 
in  the  usual  and  ordinary  manner  by  reason  of  and  because  of  the 
occupation  in  which  the  person  suffering  therefrom  is  or  was  en- 
gaged. 

An  "accident"  is  some  happening  that  occurs  by  chance,  unex- 
pectedly, and  not  in  the  usual  course  of  events.  It  is  something  that 
might  possibly  be  prevented  by  the  exercise  of  due  care  and  caution. 
In  this  particular  case,  if  the  young  man  had  understood  the  deadly 
nature  of  the  fumes  he  was  breathing,  he  could  easily  have  escaped 
all  danger  by  opening  the  doors  and  windows  of  the  room  in  which 
the  paint  was  being  heated,  and  the  fact  that  the  accident  might 
easily  have  been  avoided  readily  distinguishes  it  from  an  occupa- 
tional disease ;  for,  notwithstanding  the  fact  that  more  than  two  cen- 
turies ago  occupational  diseases  had  become  so  well  known  as  to 
justify  their  treatment  in  a  separate  volume  in  the  medical  literature 
of  that  day,  nevertheless  science  has  been  unable  to  discover  any  posi- 
tive means  and  methods  of  prevention.  These  diseases  are  incident 
to  certain  employments,  yet  with  full  knowledge  of  that  fact  human 
foresight  can  not  defena  against  them.  The  faqt  that  this  injury 
resulted  in  a  disease  that  is  incident  to  diverse  occupations  does  not 
bring  it  within  the  doctrine  announced  by  this  court  in  the  case  of 
Industrial  Commission  v.  Brown,  170  N.  E.  744  [Bui.  224,  pp.  305, 
306] ;  for  this  accident  might  have  happened  to  any  person,  regards- 
less  of  occupation,  who  had  occasion  to  enter  this  building  at  the 
time  this  folly  was  being  perpetrated. 

We  are  therefore  of  the  opinion  that  the  term  "  occupational  dis- 
ea.se ''  must  be  restricted  to  a  disease  that  is  not  onlv  incident  to  an 
(ccupation,  but  the  natural,  usual,  and  ordinary  result  thereof;  and 
lield  not  to  include  one  occasioned  by  accident  or  misadventui*e. 


Wobkmen's  Compensation — Accident — Occupational  Disease — 
Wood  Alcohol  iPoisoNiNo — Fidelity  c6  Casualty  Co.  v.  Industrial 
Accident  Commission^  Supreme  Court  of  Califoimia  {Feb.  25 y  1918) , 
171  Paciiic  Reporter^  page  -^^^.^This  is  a  proceeding  brought  by  the 
employer  and  the  insurance  company  to  review  an  award  granted  by 
the  Industrial  Accident  Commission  to  one  De  Witt,  an  employee  of 
the  employer,  Jacoby  Bros.  De  Witt  was  occupied  as  a  show  card 
sign  writer.  In  making  colors  and  applying  them  he  used  wood 
alcohol.  During  the  rush  of  a  very  busy  period  about  January  7, 
1914,  he  was  compelled  to  use  a  far  greater  quantity  of  wood  alcohol 
in  his  work  than  was  his  usual  custom.  On  the  date  above  mentioned 
his  eyes  suddenly  caused  him  great  trouble,  and  on  the  13th  he  was 
no  longer  able  to  use  his  eyes  for  any  work.  The  opinion  of  the 
court  is  in  part  as  follows: 

It  is  the  contention  of  the  petitioners  herein  that  the  injury  suffered 
by  the  applicant  under  the  state  of  facts  as  found  by  the  commis- 
sion was  not  "  an  injury  sustained  by  accident "  within  the  meaning 
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of  that  phrase  as  used  in  the  focegomg  excerpt  from  the  workmen^s 
compensation  act. 

This  court  has,  however,  heretofore  held  that  the  phrase  ^^  injuries 
sustained  by  accident"  as  used  in  the  workmen's  compensation  act 
is  to  be  given  the  broader  interpretation  in  harmony  with  the  spirit 
of  liberality  in  which  it  was  conceived,  and  in  which  by  the  terms 
of  the  act  we  are  required  to  construe  it  so  as  to  make  it  applicable 
to  injuries  to  workmen  which  are  unexpected  and  unintentional, 
and  which  thus  come  within  the  meaning  of  the  term.  ^'  accidents '' 
as  it  is  popularly  understood.  In  adopting  this  interpretation  of 
the  terms  of  the  act  above  referred  to  we  have  been  mindful  of  the 
source  from  which  our  statute  was  evidently  derived,  viz,  the  work- 
men's compensation  act  of  England,  enacted  by  Parliament  in  the 
year  1897,  under  section  1  of  which  employers  are  declared  to  be 
liable  to  their  employees  for  "  personal  injuries  by  accident  arising 
out  of  and  in  the  course  of  the  employment."  Construing  this  act 
of  Parliament,  Lord  Macnaghten,  in  the  leading  case  of  Fentcm  v, 
Thorley,  Ltd.  (1903),  A.  C.  443,  said: 

"The  expression  'accident'  is  used  in  the  public  and  ordinary 
sense  of  the  word  as  denoting  an  unlooked  for  event  which  is  not 
expected  or  designed." 

Applying  this  current  of  authority  to  the  facts  of  the  case  at  bar, 
it  must  be  evident  that  the  injury  suffered  by  tlie  applicant  as  set 
forth  in  the  findings  of  fact  of  the  Industrial  Accident  Commission 
and  for  which  he  was  awarded  compensation  was  an  "accident" 
within  the  meaning  of  the  act. 


Workmen's  Compensation —  Accident — Ruptusb  of  Diseased 
Aorta,  Caused  by  EilErtion — Indian  Creek  Coal  cfe  Mining  Co.  v. 
Calvert  et  al,^  Appellate  Court  of  Indiana  {May  22^  1918)^  119 
Northeastern  Reporter^  pag^  ^19, — This  was  a  proceeding  by  Laura 
Calvert  and  otliecs  to  obtain,  compensation  for  the  deatli  of  Addi- 
son Calvert,  a  miner  employed  by  the  company  named.  He  had 
been  considered  a  strong,  healthy  man,  up  to  the  day  of  his  death, 
but  was  addicted  to  the  excessive  use  of  intoxicants.  He  and  his  son, 
who  worked  together,  moved  a  partly  loaded  car  of  coal  for  a  dis- 
tance, receiving  help  from,  two  other  miners  for  part  of  the  waj^ 
which  was  up  grade.  He  complained  of  pain  in  his  side,  but  went  on, 
and  with  his  son  began  the  loading  of  the  car.  Very  soon  he  became 
worse,  and  collapsed,  dying  some  two  hours  afterwards.  It  proved 
that  the  aorta  had  been  ruptured  and  that  it  liad  betfi  in  a  diseased 
condition  which  would  have  resulted  in  his  death  eventually  if  it  had 
continued,  even  without  severe  exertion.  The  industrial  board  held 
that  the  injury  was  an  accident  arising  out  of  his  employment,  and 
made  an  award  to  his  dependents.  On  appeal,  after  an  examination 
of  the  British  and  American  cases>  this  was  affirmed  by  tlie  court, 
one  judge  dissenting. 
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Workmen's  Compensation — Aid  Bureau — Constitutionality  of 
Statute — Evidence — Murphy  v.  George  Brown  cfe  Co.^  Supreme 
Court  of  New  Jersey  {Feb.  18^  1918)^  103  Atlantic  Reporter^  pag^ 
28, — Dennis  Murphy,  while  at  work  for  the  concern  named,  burned 
his  fingers  with  acid.  An  infection  developed,  and  he  died  from 
the  effects.  The  widow  of  the  deceased  did  not  file  any  petition  for 
compensation,  and  the  workhien's  compensation  aid  bureau  certified 
a  statement  of  facts  to  the  judge  of  the  Essex  County  Court  of  Com- 
mon Pleas  in  accordance  with  chapter  54  of  P.  L.  1916,  the  act  by 
which  the  aid  bureau  was  created.  Nora  Murphy,  the  widow,  was 
named  by  the. bureau  as  petitioner.  The  judge  appointed  counsel 
for  the  petitioner,  heard  the  cause,  and  rendered  judgment  awarding 
her  compensation,  including  $150  for  legal  expenses.  The  company 
then  sued  out  a  writ  of  certiorari,  bringing  the  case  before  the 
supreme  court. 

The  first  point  made  was  that  the  act  did  not  conform  to  the  con- 
stitutional requirement  that  "Every  law  shall  embrace  but  one  ob- 
ject, and  that  shall  be  expressed  in  the  title."  The  title  of  the  act 
is,  "An  act  creating  a  workmen's  compensation  aid  bureau  in  the 
department  of  labor."  This  was  held  to  state  the  object  of  the  act, 
the  change  made  in  the  procedure  in  the  court  of  common  pleas 
l>eing  merely  a  cognate  matter,  which  need  not  be  expressed  in  the 
title.  Taking  up  the  contention  that  the  obligation  of  contracts 
was  impaired  by  the  provision  that  no  binding  agreement  may  be 
made  by  the  employer  and  employee  as  to  the  amount  of  compensa- 
tion due,  without  the  approval  of  the  aid  bureau,  the  court  showed 
that  this  would  not  be  true,  whether  the  contract  of  hiring  was  made 
Mil>sequent  or  previous  to  the  passage  of  the  act.  The  imposition 
iil)ou  the  employer  of  liability  for  legal  expenses  was  held  not  to  be 
a  change  in  the  contract  of  employment,  but  merely  in  the  remedy 
and  procedure  for  its  enforcement. 

The  evidence  of  fellow  employees  had  been  admitted  as  to  state- 
ments made  by  the  deceased,  before  and  during  the  time  when  his 
fingers  were  being  bandaged,  as  to  the  cause  of  the  accident.  These 
statements  were  held  to  be  a  part  of  tlie  res  gestae,  and  therefore 
admissible. 

Tlie  judgment  of  the  court  below  was  therefore  affirmed. 


Workmen's  Compensation — Alien  BjexEFiciARiES — Southwestern 
Surety  Ins.  Co.  et  al.  v.  Vickstrom  et  aZ.,  Court  of  Civil  Appeals  of 
Texas  {Mar.  20, 1918),  203  Southwestern  Reporter,  page  55P.— Vick- 
strom  suffered  accidental  injuries  while  in  the  course  of* his  employ- 
ment by  C.  Flanagan  &  Sons,  at  Port  Arthur,  Tex.,  from  which  he 
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later  died.  His  employers  at  the  time  were  subscribers  and  car- 
ried an  insurance  policy  for  Vickstrom's  benefit  with  the  South- 
western Surety  Insurance  Co.  Compensation  up  to  the  time  of  his 
death,  aggregating  $146.20,  was  paid  Vickstrom.  After  his  death 
liability  to  pay  any  further  compensation  was  denied,  primarily  on 
the  ground  that  the  claimants  w^ere  nonresident  aliens:  These 
claimants  were  the  present  appellees,  Gustava  and  Irene  Vickstrom, 
his  mother  and  sister,  and  were  residents  of  the  Grand  Duchy  of 
Finland,  Russia.  Mr.  Justice  Graves,  expressing  the  opinion  of  the 
court  in  favor  of  the  claimants,  adopted  the  trial  court's  statement 
that  "  the  fact  that  the  plaintiffs  in  this  case  are  aliens  constitutes 
no  bar  to  their  recovery,  since  neither  under  the  workmen's  com- 
pensation act,  nor  under  the  general  law  of  this  State,  are  they 
denied  right  to  inherit,"  as  fully  stating  the  plaintiffs'  personal 
rights. 

Workmen's  Compensation — Arising  out  of  Employment — 
Burns  Resulting  from  Smoking — Whiting-Mead  Commercial  Co,  v. 
Industrial  Accident  Comndssion^  Supre7ne  Court  of  California  {July 
S^  1918)^  173  Pacific  Reporter^  V^9^  1105, — ^Plaintiff  was  engaged  in 
wrecking  some  houses  and  had  in  its  employ  one  Miguel  Duarte. 
While  at  work  on  one  of  'the  company's  jobs  he  ran  a  nail  into  the 
palm  of  his  right  hand,  but  the  wound  was  not  severe  enough  to  pre- 
vent him  from  working,  although  it  had  to  be  bandaged.  Twice  dur- 
ing the  day  the  bandage  was  soaked  with  turpentine  by  an  agent  of 
the  plaintiff  in  an  endeavor  to  alleviate  the  pain  in  the  wound.  After 
the  second  saturation  of  the  bandage,  Duarte  temporarily  ceased  his 
labors  and  struck  a  match  for  the  purpose  of  lighting  a  cigarette. 
The  saturated  bandage  became  ignited  and  he  was  severely  burned. 
Duarte  sought  and  was  awarded  compensation  by  the  Industrial 
Accident  Commission,  and  the  company  brought  writ  of  review.  The 
f^upreme  court  in  affirming  the  award  adopted  the  opinion  of  the 
district  court  of  appeal  from  which  court  this  cause  was  brought, 
which  is  in  part  as  follows: 

From  these  cases  there  is  deducible  a  rule  which  is  thus  stated  in 
one  of  them  [Archibald  v.  Ott,  87  S.  E.  791,  Bui.  224,  pp.  293-294]  : 
"  Such  acts  as  are  necessary  to  the  life,  comfort,  and  convenience  of 
tlie  servant  while  at  work,  though  strictly  personal  to  himself,  and 
not  acts  of  service,  are  incidental  to  the  service,  and  injury  sustained 
in  the  performance  thereof  is  deemed  to  have  arisen  out  .of  the  em- 
ployment. A  man  must  breathe  and  occasionally  drink  water  while 
at  work.  In  these  and  other  conceivable  instances  he  ministers  unto 
himself,  but  in  a  remote  sense  these  acts  contribute  to  the  fvirtheranee 
of  his  work.  ♦  *  ♦  Tliat  such  acts  will  be  done  in  the  coui-se  of 
employment  is  nece&sarily  contemplated,  and  they  are  inevitable  in- 
cidents. Such  dangers  as  attejid  them,  therefore,  are  incident 
dangers.    At  the  same  time  injuries  occasioned  by  them  are  accidents 
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resulting  from  the  employment."  Are  we  to  place  the  use  of  tobacco 
in  this  list  of  ministrations  to  the  comfort  of  the  employed  ?  Is  its 
use  necessarily  contemplated  in  the  course  of  such  an  employment  as 
that  in  which  Duarte  was  engaged?  The  petitioner  in  answering 
these  questions  in  the  negative,  places  great  dependence  in  the  argu- 
ment tnat  tobacco  is  used  to  appease  a  self-created  appetite  and  not 
a  natural  appetite.  The  argument  does  not  appeal  to  us.  In  an 
endeavor  to  determine  what  indulgences  of  human  beings  are  respon- 
sive to  the  demands  of  natural,  what  to  unnatural,  appetites,  we 
.should  be  carried  to  the  depths  of  biological  and  physiological  re- 
Fearch.  Such  labor  is  not  necessary.  We  have  the  tobacco  habit  with 
us  and  must  deal  with  it  as  it  is. 


Workmen's  Compensation — Arising  out  of  Employmen' 
Heat  Prostration — Wagon  Driver — Campbell  v.  Clausen-Flanagan 
Brewery^  Supreme  Court  of  New  York^  Appellate  Divisian^  Third 
Department  {July  i,  1918)  ^  171  New  York  Supplement^  page  522, — 
Campbell  was  employed  by  the  defendant  as  a  driver  on  one  of  its 
brewery  wagons.  There  had  been  a  long  period  of  excessively  hot 
weather.  On  August  1,  1917,  Campbell  began  work  at  7  o'clock  and 
delivered  91  half  barrels  of  beer  at  11  places  in  Flushing,  N.  Y. 
About  3  o'clock  of  that  day  he  was  driving  the  wagon  about  5  miles 
from  the  city  of  New  York  when  he  stopped  the  horses,  alighted  from 
the  wagon,  and  walked  around.  About  10  minutes  later  he  dropped 
dead,  apparently  from  the  heat.  The  State  Industrial  Commission 
in  refusing  an  award  said  that  the  heat  prostration  which  resulted  in 
death  was  an  accidental  injury,  which  occurred  in  the  course  of  the 
employment,  but  that  it  did  not  arise  oiit  of  the  employment.  In 
affirming  the  commission's  decision  Justice  Cochrane  said  in  part : 

The  question  is  whether  the  deceased  by  reason  of  his  employment 
was  subjected  to  a  special  and  increased  hazard  not  common  to  the 
public  in  general,  but  because  of  the  particular  circumstances  under 
which  he  was  required  to  work. 

The  facts  in  this  case  are  undisputed.  The  question  as  above  enun- 
ciated depends  on  inferences  to  be  drawn  from  such  imdisputed  facts. 
Whatever  answer  the  commission  gives  to  the  question  finds  support 
in  the  evidence  and  is  binding  on  this  court. 

It  was  a  Question  of  fact  for  the  commission  to  determine  whether 
the  deceased  was  specially  affected  by  the  severity  of  the  heat  by  rea- 
son of  his  employment.  ♦  ♦  *  From  all  the  circumstances  the 
commission  was  justified  in  drawing  the  inference  that  the  heat  pros- 
tration which  caused  his  death  did  not  arise  "  out  of  "  his  employ- 
ment, and  that  conclusion  is  not  reviewable. 


Workmen's  Compensation — Arising  Out  of  Employment — In- 
JtJRY  Common  to  Public — Cennell  v.  Oscar  Daniels  Co,^  Suprcrrve 
Court  of  Michigan  {Sept.  27^  1918),  168  Northwestern  Reporter^ 
page  1009, — Cennell  and  two  other  complainants,  Boissineau  and 
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Buvia,  ^ere  in  the  employ  of  the  defendant.  On  May  15,  1917, 
the  three  men  were  directed  to  load  13  iron-mixer  wings  upon  the 
launch  Ralph  T.  and  take  them  to  Brady  Pier  on  the  water  front 
and  unload  them.  They  had  proceeded  as  far  as  Brady  Pier,  where 
they  found  the  United  States  buoy  tender  Clover  moored  alongside. 
Upon  inquiry  they  found  that  the  Clover  would  move  in  about  10 
or  15  minutes,  so  they  moored  their  launch  at  the  rear  of  the  Clover 
and  to  Brady  Pier  and  decided  to  wait  until  the  Clover  left  and 
made  room  for  them.  Brady  Pier  is  under  the  control  of  the 
United  States  Engineer  Department,  but  the  defendant  had  permis- 
sion to  use  it.  While  waiting  the  complainants  went  to  an  adjoining 
dock  to  watch  a  city  scavenger  dump  his  load.  There  were  some 
dynamite  caps  in  the  load  and  they  exploded,  killing  Cennell  and 
three  othere  and  injuring  the  other  two  claimants.  A  committee  on 
arbitration  allowed  the  claimants  aw^ards  for  compensation  and  the 
Industrial  Accident  Board  affirmed  the  awards.  Justice  Brooke,  in 
setting  aside  the  awards,  said : 

We  have  frequently  held  that,  in  order  to  entitle  the  injured 
person  to  compensation  under  the  act,  the  injury  must  arise  out  of 
the  employment  as  well  as  in  the  course  of  the  employment.  An 
injury  arises  out  of  an  employment  when  there  is  apparent  to  the 
rational  mind,  upon  consideration  of  all  the  circumstances,  a  causal 
connection  between  conditions  under  which  the  work  is  required 
to  be  performed  and  the  resulting  injury.  The  injury  must  be  the 
result  of  one  of  the  risks  incident  to  the  employment.  Applying 
these  rules  to  the  case  under  consideration,  how  can  it  be  said  that 
the  employment  of  Cennell,  Boissineau,  and  Buvia  subjected  them 
to  the  risk  of  death  or  injury  from  which  they  suffered.  Their 
duties  required  them  to  load  the  mixer  wings  from  defendant's  dock 
on  the  Fourth  Lock  at  Sault  Ste.  Marie  and  transport  them  to  Brady 
Pier  and  there  unload  tliem.  Their  duty  to  their  master  neither 
required  them  to  nor  warranted  them  in  wandering  from  the  imme- 
diate scene  of  the  contemplated  operation  and  gratifying  an  idle 
curiosity.  The  premises  where  the  accident  occurred,  and  where 
they  had  no  business,  were  not  under  the  control  of  their  common 
master.  Tlie  scavenger,  whose  possible  negligence  caused  the  disas- 
ter, was  a  municipal  employee.  We  feel  bound  to  determine,  there- 
fore, that  the  accident  causing  the  injuries  did  not  arise  out  of  the 
employment.  Assuming,  however,  that  the  presence  of  the  claimants 
in  the  vicinity  of  the  scavenger's  wagon  was  justified,  which  can  not 
properly  be  done,  then  in  suffering  death  and  mutilation  from  the 
explosion  the  claimants  were  subjected  to  no  greater  and  different 
risK  than  that  sustained  by  every  member  oi  the  general  public 
within  the  zone  of  the  blast.  Three  other  persons  were  killed,  one 
totally  unconnected  with  the  operation.  An  injury  resulting  from  a 
risk  common  to  tli©  general  public  may  not  be  compensated. 
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AVokkmen's  Compensation — ^Arising  Out  of  Employment — 
Scope  of  EMPi/)yMENT — WiixFUii  Misconduct — Merlino  v.  Con- 
nvctieut  Quarries  Co,^  Supreme  Coxtrt  of  Errors  of  Connecticut 
(July  23^  1918)  J 104  Atlantic  Reporter,  page  396, — Merlino  was  em- 
ployed by  the  defendant  in  its  quarry.  On  the  day  of  the  accident 
he  quit  work  at  5.30  p.  m.  when  the  whistle  blew  and  proceeded  to 
tlie  commissary,  which  was  placed  near  the  quarry  by  the  defendant 
for  the  convenience  of  its  workmen.  Merlino  was  carrying  two 
empty  wooden  boxes  and  at  the  commissary  he  met  his  child,  whom 
he  took  up  in  his  arms.  At  the  commissary  he  stopped  to  talk  a  few 
minutes.  WhiMi  about  60  feet  from  the  commissary  he  was  struck 
bv  a  rock  from  a  blast  and  killed.  It  was  the  custom  of  the  com- 
pany  to  blast  10  minutes  after  work  ceased  and  to  give  5  warning 
whistles^  upon  which  everyone  in  the  vicinity  must  seek  shelter.  The 
whistles  were  blown  by  the  company  on  the  day  of  the  accident  and 
the  blasts  were  not  let  off  until  nearly  10  minutes  after  work.  The 
opinion  of  the  court  is  as  follows : 

The  injury  arose  out  of  the  employment  at  a  place  within  the 
danger  zone  created  by  the  business  of  the  employer.  That  being 
so,  tlie  only  question  remaining  is  wiiether  it  was  fairly  consistent 
with  the  performance  of  the  contract  of  employment  that  Merlino 
should  be  at  or  about  the  place  at  or  about  that  time.  In  Mann  v. 
Glastonbury  Knitting  Co.,  90  Conn.  116,  96  Atl.  386  [Bui.  224,  pp. 
310,  311],  we  pointed  out  that,  where  an  injury  arising  from  a  risk 
of  the  business  is  suffered  while  the  employee,  though  not  doing 
tlie  \r«>rk  for  ^v^hich  he  'ivas  employed,  is  still  doing  something  wliich 
the  employer  has  expressly  or  tacitly  consented  u>at  his  employees 
Jiiight  do  incidentally  to  their  employment,  at  that  time  and  place, 
the  injured  employee  is  within  the  scope  of  his  employment.  That 
rule  is  applicable  to  this  case,  and  it  leads  to  the  mquiiy  whether 
the  I'espondent  had  consented  that  his  employees,  on  quitting  work, 
might  stop  at  the  commissarv,  and  so  remain  wiiiiin  the  danger 
zone  created  by  the  business  for  the  space  of  10  minutes  after  the 
quitting  whistle  blew.  While  there  is  no  explicit  finding  on  this 
l)recise  point,  it  is  a  necessary  inference  from  the  findings  that  the 
employer  had  so  consented. 

Meiiino's  failure  to  obey  this  rule  [to  take  shelter  when  warning 
blew]  was  a  careless  and  perhaps  a  negligent  omission;  but  it  was 
not  siicli  serious  and  willful  misconduct  as  amounts  to  a  defense 
under  the  workmen's  compensation  act. 

The  judgment  of  the  lower  court  vacating  the  award  in  favor  of 
Merlino's  widow  was  set  aside  and  an  order  entered  to  affirm  the 
award  granted  by  the  commissioner. 


Workmen's  Compensation — Awards — Concurrent  Awards — ^Dis- 
FusuKEMENT — Efickson  V.  Preuss  et  ah.  Court  of  Appeals  of  New  York 
{May  7, 1918),  11 9  Northeastern  Re  porter,  page  555. —-URtilda  Erick- 
son  was  cmpioj^ed  by  Max  Preuss  in  a  laundry  when  her  hair  was 
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caught  in  a  revolving  shaft  and  she  received  serious  injuries,  includ- 
ing extensive  laceration  of  the  scalp  and  facial  injuries  which  i-e- 
sulted  in  a  long  scar  across  the  face,  concerning  which  the  com- 
mission found:  "This  scar  draws  the  skin  into  large  folds  at  the 
inner  angle  of  each  eye."  The  commission  awarded  the  claimant 
compensation  in  the  amount  of  $1,000  for  the  disfigurement,  and 
continued  the  case  for  a  further  hearing  on  her  claim  for  compen- 
sation for  impairment  of  earning  capacity,  the  extent  of  which 
impairment  could  not  be  ascertained  at  that  time.  The  provision 
for  compensation  for  serious  facial  or  head  disfigurement  was  added 
by  chapter  622  of  the  Acts  of  1916,  and  permits  the  allowance  of 
such  compensation  as  the  commission  deems  equitable  and  proper, 
in  view  of  the  disfigurement,  not  exceeding  $3,000.  The  court  held 
that  concurrent  awards  may  be  made  for  disfigurement  and  for 
disability  or  loss  of  earning  power,  provided  that  it  clearly  appears 
that  the  award  for  disfigurement  does  not  include  anything  for  the 
loss  of  earning  power.  This  clearly  appearing  to  be  true  of  the 
present  award,  it  was  affirmed. 


Workmen's  Compensation — Awards — Review — Georgia  Casualty 
Co.  et  al,  V.  Industrial  Accident  Commission^  Supreme  Court  of  Cali- 
fornia (Jan,  j^4?  1918)^  170  Pacific  Reporter^  page  625. — ^Laura  Sims 
was  awarded  compensation  for  the  death  of  Lewis  Hicks,  and  tho 
award  was  later  increased.  The  alleged  employer,  Robert  Sherer  & 
Co.,  and  the  Georgia  Casualty  Co.,  insurer,  brought  writs  of  review. 
In  considering  the  increased  award,  a  construction  of  sections  25  and 
82  of  the  compensation  law  was  necessary.  Section  82  provides  that 
the  commission  within  245  weeks  of  any  award  may  review,  diminish, 
or  increase  any  compensation  award  upon  the  ground  that  the  dis- 
ability of  the  person  in  whose  favor  it  was  made  has  either  increased, 
diminished,  or  terminated.  Section  25  provides  that  the  commission 
shall  have  continuing  jurisdiction  over  all  its  orders,  decisions,  and 
awards,  and  may  at  any  time,  upon  notice,  rescind,  alter,  or  amend 
any  such  order,  decision,  or  award.  The  court  held  that,  in  order 
to  harmonize  the  provisions  of  the  two  sections,  section  82  must  be 
construed  as  limiting  the  more  general  terms  of  section  25,  and  us 
permitting  review,  diminution,  or  increase  of  awards  only  in  cases 
where  the  occurrence  of  new  facts  arising  after  the  date  of  the  origi- 
nal decision  requires  such  change.  Since  there  were  in  the  present 
instance  no  such  new  facts  warranting  the  increase,  the  incr<;ased 
award  was  annulled  and  the  original  award  affirmed. 
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Workmen's  Compensation — Awards — SuccESsnTi  Awards — In- 
junction Pending  Appeal — Employers^  Mutual  Insurance  Co.  v. 
Industrial  Commission  of  Colorado^  Supreme  Court  of  Colorado 
(June  5, 1918)^176  Pacific  Reporter^  page  3H, — One  Pier  was  injured 
severely  while  in  the  employ  of  the  Leyden  Coal  Co.  He  applied  for 
and  was  awarded  compensation,  which  was  to  continue  only  for  22 
weeks,  the  commission  retaining  jurisdiction  of  the  case,  because  the 
extent  of  the  injuries  could  not  be  definitely  determined.  This  award 
was  made  in  August,  1916.  In  June,  1917,  after  application  by  Pier, 
the  commission  made  another  award  granting  him  the  maximum 
compensation  for  permanent  total  disability.  The  insurance  carrier, 
plaintiff  here,  appealed  to  the  district  couil;  and  asked  for  a  tempo- 
rar}'  injunction,  which  was  refused.  When  appeal  was  brought  here 
the  same  application  was  made  and  refused.  The  court,  in  holding 
that  the  award  and  proceedings  before  the  commission  were  correct 
and  proper,  said  in  part: 

The  insurance  company  applied  in  the  district  court  for  an  in- 
junction against  the  enforcement  of  the  award  of  the  commission 
until  the  court  had  passed  upon  the  questions  involved.  That  appli- 
cation was  denied  below  and  renewed  here,  where  it  was  again  denied. 

It  is  to  be  noted  in  this  connection  that  the  judgment  of  the  com- 
mission in  favor  of  a  claimant  is  prima  facie  evidence  of  his  right 
to  recover.  Procedure  under  the  act  is  summary  in  character  in  order 
to  furnish  immediate  aid  to  injured  employees,  and  a  careful  reading 
of  the  statute  as  a  whole  leads  to  the  conclusion. that  it  was  the  inten- 
tion of  the  legislature  that  payment  of  these  weekly  allowances 
should  not  be  stayed.  Indeed,  to  hold  that  such  payments  could  be 
enjoined  pending  judicial  review  would  in  effect  practically  nullify 
one  of  the  prime  objects  and  purposes  of  the  law. 


Workmen's  Compensation — Awards — Successive  Awards — Sub- 
mission TO  Operation — Enterprise  Fence  <&  Foundry  Co,  v.  Majors^ 
Appellate  Court  of  Indiana  {Nov.  26^  1918) ^  121  Northeastei^  Re- 
porter^ page  6. — Majors  was  in  the  employ  of  appellant  foundry  com- 
pany when  he  received  an  injury  to  his  index  finger  described  as  a 
*•  twist  and  laceration."  He  and  the  foundry  company,  liis  employer, 
entered  into  an  agreement  which  was  ratified  by  the  Compensation 
Commission  by  which  Majors  was  to  receive  $6.81  per  week  during 
permanent  disability.  The  physician  wanted  to  amputate  the  finger, 
but  Majors  declared  he  wanted  him  first  to  try  to  save  it,  as  it  was 
said  that  that  was  possible.  Infection  set  in  and  the  finger  was  am- 
putated, and  Majors  and  his  employer  made  a  supplemental  agree- 
ment whereby  Majors  was  to  receive  $6.81  weekly  for  15  weeks. 
Later  the  infection  spread  to  the  middle  and  ring  fingera  and  affected 
the  whole  hand  and  Majors  applied  to  the  Compensation  Commis- 
sion for  a  larger  award  in  view  of  this  fact  and  secured  an  award  of 
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$6.81  per  week  for  22  weeks.  The  employer  declares  recovery  can  not 
be  had  as  Majors  refused  to  submit  to  the  amputation  and  because  a 
full  settlement  had  already  been  made.  The  opinion  of  the  court  is 
in  part  as  follows: 

We  will  fii*st  dispose  of  the  appellant's  second  contention.  The  law 
seems  to  be  well  settled  that  an  injured  employee  seeking  compensa- 
tion must  submit  to  an  operation  which  will  cure  him  when  so  advised 
by  his  attending  physician,  when  not  attended  with  danger  to  life  or 
health  or  extraordinary  suffering,  and  if  as  a  result  of  such  refusal 
on  his  part  he  suffers  a  permanent  impairment,  the  employer  will  not 
be  required  to  compensate  him  for  the  resulting  permanent  impair- 
ment. 

After  considering  the  possibility  of  saving  the  finger  the  court  con- 
tinued :' 

It  would  therefore  seem  to  follow  that  appellee's  insistence  that 
his  finger  be  saved  if  possible,  when  taken  with  the  statement  made 
by  the  surgeon,  was  not  such  unreasonable  or  willful  misconduct  as 
would  prejudice  the  allowance  of  additional  compensation. 

We  are  satisfied  that  the  further  contention  of  the  appellant  has 
been  determined  by  this  court.  In  re  Stone,  117  N.  E.  669.  In  that 
case  it  is  said: 

"Where  the  Industrial  Board  has  approved  an  agreement  under 
the  workmen's  compensation  act,  it  still  has  jurisdiction  of  the  sub- 
ject matter,  even  it  the  agreement  was  intended  as  a  compromise 
settlement  of  all  compensation,  and  may  consider  all  disputes  with 
reference  to  compensation  to  be  paid  at  any  time  before  the  case  is 
finally  disposed  of." 


Workmen  's  Compensation — BENEFiciAraF.s — ^Rights  of  Widow 
UPON  Remarriage — Hansen  v.  Brann  c&  Stewart  Co,,  Supreme  Court 
of  New  Jersey  {June  7, 1917)^  103  Atlantic  Reporter^  page  696, — Alf 
Olsen,  while  in  the  employment  of  the  defendant,  on  September  27, 
1911,  received  injuries  by  accident  during  the  course  of  his  employ- 
ment, which  resulted  in  his  death  a  few  days  later.  His  only  sur- 
viving dependent  was  his  widow.  The  defendant  admitted  its  lia- 
bility and  made  payments  to  the  widow  of  $5.25  per  week  up  to  No- 
vember 11,  1914,  when  it  ceased  making  said  payments.  On  Novem- 
ber 25,  1914,  the  widow  was  married  to  her  present  husband,  Harold 
Hansen,  with  whom  she  is  now  living  and  by  whom  she  is  now  sup- 
ported. Plaintiff  sues  for  the  remaining  payments  which  she  alleges 
are  due  her.  Of  the  300  allowed  payments  but  139  had  been  paid. 
The  workman's  compensation  act  of  1911  permitted  the  remarried 
widow  of  a  deceased  husband  to  continue  to  receive  compensation. 
By  an  amendment  passed  in  1913  a  widow  who  remarried  could  no 
longer  receive  compensation  after  her  remarriage.  The  trial  court 
held  that  the  plaintiff  could  not  recover.  In  the  opinion  of  the  ap- 
l^eal  court,  reversing  this  judgment,  it  was  said: 
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In  reaching  this  conclusion  the  trial  judge  erred.  This  case  must 
be  dealt  with  under  the  provisions  of  the  act  of  1911.  If,  under  the 
act,  the  petitioner,  upon  the  death  of  her  husband,  was  entitled  to 
compensation  for  300  weeks,  she  acquired  a  vested  right,  which  could 
not  be  legally  abridged  by  subsequent  legislation. 

It  is  obvious,  from  a  plain  reading  of  the  act  of  1911,  that  the  legis- 
lature provides  for  an  award  of  compensation  to  a  widow  without  any 
condition  annexed.  Therefore,  in  order  to  give  the  construction  con- 
tended for  by  the  counsel  for  respondent,  ^e  would  be  forced  to  read 
into  this  act  the  condition  contained  in  the  amendment  of  1913, 
which,  as  has  already  been  pointed  out,  is  clearly  not  permissible. 


Workmen's  Compensation — Casual  Employment — ^Repairing 
Building — Holman  Creamery  Association  v.  Industrial  Commission 
of  Wiscansin  et  al,^  Supreme  Court  of  Wisconsin  {May  21, 1918) ,  167 
Northwestern  Reporter,  pctgc  808, — ^William  Wallum  was  injured 
wliile  making  repairs  on  the  creamery  of  the  association  named.  Ho 
luid  been  employed  in  the  construction  of  the  building,  and  at  vari- 
ous times  had  made  repairs,  being  hired  specially  on  each  occasion. 
The  circuit  court  of  Dane  County  rendered  a  judgment  vacating  an 
awai'd  of  the  Industrial  Commission  in  his  favor,  because  it  con- 
spidered  the  employment  to  be  only  casual;  but  the  supreme  c*ourt 
took  the  opposite  view  and  affirmed  the  commission's  award.  The 
following  is  from  the  opinion  delivered  by  Judge  Vinje,  and  at  the 
close  of  the  quotation  are  citations  and  brief  statements  of  the  facts 
in  two  cases  decided  at  the  same  time,  w^hich  also  involved  the  ques- 
tion of  casual  employment  and  which  are  not  separately  noted : 

[Repairs]  being  an  essential  and  integral  part  of  every  business 
employing  material  things  in  its  prosecution,  no  reason  is  perceived 
why  one  employed  to  make  them  should  not  be  classed  as  an  employee 
of  the  one  for  whom  they  are  made.  They  are  essential  to  the  suc- 
cessful prosecution  of  evei^y  business  whose  implements  are  subject 
to  the  corroding  touch  of  time  and  a  usual  concomitant  thereof.  They 
are  foreseen,  provided  for,  and  made  when  necessary  or  convenient. 
The  fact  that  one  can  not  exactly  foretell  just  when  they  will  have 
to  be  made  is  immaterial.  On  the  same  principle  a  proprietor  of  a 
meat  market  who  has  to  hire  extra  help  Saturdays  or  on  busy  days, 
though  at  irregular  intervals,  and  does  so,  makes  such  extra  help  an 
employee  within  the  meaning  of  the  statute.  Jordan  v.  Weinman, 
167  N.  W.  810,  decided  herewith.  And  because  the  cleaning  up  after 
i*epairs  is  a  part  of  the  repair  work,  one  employed  to  do  that  is  an 
euiployee  within  the  act.  F.  C.  Gross  &  Bros.  Co.  v.  Industrial  Com- 
mission, 167  N.  W.  809,  decided  herewith. 

As  in  the  IlHnois  statute  noted  in  the  following  case,  the  Wisconsin 
law  excluded  persons  whose  employment  is  but  casual  or  not  in  the 
usual  course  of  the  employer's  business,  differing  in  this  respect  from 
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the  California  act-  (Walker  case,  see  below).  As  in  Illinois  also,  the 
phrase  axcluding  casual  employees  was  stricken  out  by  an  amendment 
of  1917. 


Workmen's  Compensation — Casual  Employment — Specific 
Piece  of  Work — Chicago  Great  Western  R.  Co.  v.  Industrial  Comr 
mission  of  Illinois^  Supreme  Court  of  Illinois  {Oct,  21,  J 918),  120 
Northeastern  Reporter,  page  508. — Anderson,  who  was  a  structural- 
iron  workier,  was  sent  from  union  headquarters,  together  with  three 
other  membei^s,  to  complete  a  job  for  the  railroad  company  requiring 
only  three  or  four  days'  work.  He  was  employed  for  this  particular 
job  by  the  plaintiff,  though  the  work  was  in  line  with  the  company's 
regular  business.  While  busy  at  this  work  he  was  injured,  and  was 
allowed  compensation  by  the  Industrial  Conmiission.  This  court  in 
reversing  the  award  said : 

The  character  of  the  contract  of  employment,  as  to  whether  it  was 
casual  or  not,  was  fixed  by  the  contract  of  hiring — ^that  is,  the  contract 
could  have  been  of  such  a  nature  that  Anderson  would  have  been  a 
regular  employee  of  the  railroad  as  a  structural-iron  worker,  or  it 
could  have  been  of  such  a  nature  that  he  was  only  a  casual  employee 
for  this  particular  job — and  the  question  to  be  determined  here  is 
which  contract  was,  in  fact,  made.  The  burden  of  proof  is  upon  the 
claimant  to  prove  the  employment  and  injury,  but  the  burden  is  on 
the  plaintiff  in  error  [railway  company]  to  prove  that  the  employ- 
ment is  but  casual. 

In  view  of  the  reasoning  of  this  court  in  the  cases  already  cited  and 
the  other  decisions  mentioned,  in  our  judgment  it  must  be  held  that 
Anderson's  employment  was  but  casual,  and  that  therefore  there  can 
be  no  recovery  under  the  workmen's  compensation  act. 

The  law  under  which  this  decision  was  rendered  excluded  any  per- 
son '*  whose  employment  is  but  casual  or  who  is  not  engaged  in  the 
I'sual  course  of  the  trade,"  etc.,  of  the  employer.  It  was  admitted 
that  the  employment  was  in  the  line  of  the  employer's  business,  but 
tlie  conclusion  of  the  court  was  as  above  set  forth.  The  injury  oc- 
curred March  21,  1917,  and  on  May  31,  1917,  the  law  was  amended 
ly  striking  out  the  words  "  whose  employment  is  but  casual." 


Workmen's  Compensation — Casual  Employment — ^Usual  Course 
OF  Business — Cleaning  in  Lodging  House — Walker  v.  Industrial 
Accident  Commission,  Supreme  Court  of  California  {Mar.  19, 191S), 
171  Pacific  Reporter,  page  964,. — Miss  Pearl  P.  Walker  conducted  a 
lodging  house  in  Stockton,  Calif.  A  chambermaid  was  regularly  em- 
ployed, but,  she  not  being  able  to  do  all  the  cleaning,  Louis  J.  Robin- 
son was  employed  at  times  to  assist  in  this  work.  On  one  of  these 
occasions  he  was  injured  and  subsequently  applied  for  compensation. 


TEXT  ANTJ  SXfMM ARIES  OF  DECISIONS.  173 

The  compensation  act  excludes  from  its  benefits  those  whose  employ- 
ment is  casual  and  not  in  the  usual  course  of  the  employer's  business. 
The  commission  found  that  the  employment  was  casual,  but  was  in 
the  usual  coui*se  of  business,  and  made  an  award  to  the  injured  man. 
On  the  appeal  of  the  employer  this  award  was  affirmed,  Judge  Sloss, 
in  the  opinion  delivered  by  him  for  the  court,  saying: 

It  would  not  be  questioned  that  the  chambermaid,  in  doing  the 
cleaning  which  fell  within  her  province,  was  engaged  in  normal  oper- 
ations £)miingpart  of  the  employer's  ordinary  business.  There  was 
no  essential  diflference  in  character  between  her  work  and  that  done 
by  Bobinson.  One  was  as  necessary  in  the  conduct  of  the  business  as 
the  other.  The  onlv  distinction  is  that  the  maid's  work  was  done 
daily,  while  that  .of  the  man  was  called  for  at  intervals.  But  the 
intermittent  character  of  the  employment  is  not  of  itself  sufficient  to 
exclude  it  from  the  purview  of  the  statute.  Section  14  does  not  ex- 
cept employments  that  are  casual  simply,  but  those  that  are  both 
casual  and  not  in  the  usual  course  of  the  business. 


Workmen's  Compensation  —  Constitutionality  of  Statute  — 
Class  Legislation — Special  Privileges — Johnston  v.  Kennecott 
Copper  Corp.^  United  States  Circuit  Court  of  Appeals^-  Ninth  Cir- 
cuit {Feb.  J8j  1918),  £48  Federal  Ifepo7*ter,  page  407.— J.  W.  John- 
ston, an  employee  20  years  of  age,  suffered  the  loss  of  his  right  foot. 
Through  his  next  friend  he  sued  his  employer,  the  company  named. 
Judgment  was  rendered  in  his  favor  in  the  sum  of  $1,440,  under  the 
workmen's  compensation  act  of  Alaska,  which  applies  to  mining  only 
and  under  which  election  to  accept  its  provisions  is  presumed  in  the 
absence  of  written  notice  to  the  contrary.  The  employers  brought  a 
writ  of  error  to  the  judgment  rendered,  attacking  the  constitutionality 
of  the  act ;  but  it  was  upheld  and  the  judgment  affirmed.  It  was  stated 
that  the  law  certainly  does  not  grant  special  privileges.  The  objec- 
tion was  raised  that  there  is  no  provision  for  industrial  insurance  or 
for  payment  of  compensation;  but  the  court  held  that  the  security 
g^iven  to  claimants  by  the  requirement  of  a  bond  or  a  cash  deposit  was 
sufficient.  That  the  limitation  of  the  scope  of  the  act  to  mining  does 
not  make  it  invalid  as  class  legislation  was  also  held,  the  court  enun- 
ciating the  principle  that  such  classification  ihust  have  a  reasonable 
ba^is,  and  saying  further : 

The  application  of  the  rule  here  is  simple.  Mining  is  the  one  gi'eat 
industry  of  Alaska.  It  is  attended  by  many  hazards  and  complexi- 
ties, and  it  is  not  strange  that  the  legislature  should  make  of  the 
sin|i^le  industry  a  classification  for  adjustment  of  workmen's  compen- 
sation. The  act  is  criticized  because  "  mining  operations  "  are  to  be 
held  to  include  all  work  performed  on  or  for  the  benefit  of  any  mine 
or  mining  claim,  it  being  urged  that  many  persons  but  remotely  con- 
nected with  the'working  of  mines  are  thereby  included.    This,  again. 
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the  California  act  (Walker  case,  see  below).  As  in  Illinois  also,  the 
phrase  axcluding  casual  employees  was  stricken  out  by  an  amendment 
of  1917. 


Workmen's  Compensation — Casual  Employment — Specific 
Piece  of  Work — Chicago  Great  Western  R.  Co.  v.  Industrial  Com/- 
minion  of  Illinois^  Supreme  Court  of  Illinois  {Oct.  21  ^  1918) ^  120 
Northeastern  Reporter^  page  508. — Anderson,  who  was  a  structural- 
iron  worker,  was  sent  from  union  headquarters,  together  with  three 
other  membere,  to  complete  a  job  for  the  railroad  company  requiring 
only  three  or  four  days'  work.  He  was  employed  for  this  particular 
job  by  the  plaintiff,  though  the  work  was  in  line  with  the  company's 
regular  business.  While  busy  at  this  work  he  was  injured,  and  was 
allowed  compensation  by  tlie  Industrial  Conunission.  This  court  in 
reversing  the  award  said : 

The  character  of  the  contract  of  employment,  as  to  whether  it  was 
casual  or  not,  was  fixed  by  the  contract  of  hiring — that  is,  the  contract 
could  have  been  of  such  a  nature  that  Anderson  would  have  been  a 
regular  employee  of  the  railroad  as  a  structural-iron  worker,  or  it 
could  have  been  of  such  a  nature  that  he  was  only  a  casual  employee 
for  this  particular  job — and  the  question  to  be  determined  here  is 
which  contract  was,  in  fact,  made.  The  burden  of  proof  is  upon  the 
claimant  to  prove  the  employment  and  injury,  but  the  burden  is  on 
the  plaintiff  in  error  [railway  company]  to  prove  that  the  employ- 
ment is  but  casual. 

In  view  of  the  reasoning  of  this  court  in  the  cases  already  cited  and 
the  other  decisions  mentioned,  in  our  judgment  it  must  be  held  that 
Anderson's  employment  was  but  casual,  and  that  therefore  there  can 
be  no  recovery  under  tlie  workmen's  compensation  act. 

The  law  under  which  this  decision  was  rendered  excluded  any  per- 
son "  whose  employment  is  but  casual  or  who  is  not  engaged  in  the 
usual  course  of  the  trade,"  etc.,  of  the  employer.  It  was  admitted 
that  the  employment  was  in  the  line  of  the  emploj'er's  business,  but 
tlie  conclusion  of  the  court  was  as  above  set  forth.  The  injury  oc- 
curred March  21,  1917,  and  on  May  31,  1917,  the  law  was  amended 
by  striking  out  the  words  "  whose  employment  is  but  casual." 


Workmen's  Compensation — Casual  Employment — ^Usual  Course 
OF  Business — Cleaning  in  Lodging  House — Walker  v.  Industrial 
Accident  Commission^  Supreme  Court  of  California  {Mar,  19^  1918), 
171  Pacific  Reporter^  page  964. — ^Miss  Pearl  P.  Walker  conducted  a 
lodging  house  in  Stockton,  Calif.  A  chambermaid  was  regularly  em- 
ployed, but,  she  not  being  able  to  do  all  the  cleaning,  Louis  J.  Bobin> 
son  was  employed  at  times  to  assist  in  this  work.  On  one  of  these 
occasions  he  was  injured  and  subsequently  applied  for  compensation. 
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The  compensation  act  excludes  from  its  benefits  those  whose  employ- 
ment is  casual  and  not  in  the  usual  course  of  the  employer's  business. 
The  commission  found  that  the  employment  was  casual,  but  was  in 
the  usual  coui*se  of  business,  and  made  an  award  to  the  injured  man. 
On  the  appeal  of  the  employer  this  award  was  affirmed,  Judge  Sloss, 
in  the  opinion  delivered  by  him  for  the  court,  saying: 

It  would  not  be  questioned  that  the  chambermaid,  in  doing  the 
cleaning  which  fell  within  her  province,  was  engaged  in  normal  oper- 
ations forming  part  of  the  employer's  ordinary  business.  There  was 
no  essential  diflference  in  character  between  her  work  and  that  done 
by  Bobinson.  One  was  as  necessary  in  the  conduct  of  the  business  as 
the  other.  The  onlv  distinction  is  that  the  maid's  work  was  done 
daily,  while  that  of  the  man  was  called  for  at  intervals.  But  the 
intermittent  character  of  the  employment  is  not  of  itself  sufficient  to 
exclude  it  from  the  purview  of  the  statute.  Section  14  does  not  ex- 
cept employments  that  are  casual  simply,  but  those  that  are  both 
casual  and  not  in  the  usual  course  of  the  business. 


Workmen's  Compensation  —  Constitutionality  of  Statute  — 
Cuiss  LegisixAtion — Special  Privileges — Johnston  v.  Kennecott 
Copper  Corp.^  United  States  Circuit  Court  of  Appeals f  Ninth  Otr- 
euit  (Feb.  18,  1918),  £48  Federal  Repoi^tcr,  page  407.— 3.  W.  John- 
ston, an  employee  20  years  of  age,  suffered  the  loss  of  his  right  foot. 
Through  his  next  friend  he  sued  his  employer,  the  company  named. 
Judgment  was  rendered  in  his  favor  in  the  sum  of  $1,440,  under  the 
workmen's  xrompensation  act  of  Alaska,  which  applies  to  mining  only 
and  under  which  election  to  accept  its  provisions  is  presumed  in  the 
absence  of  written  notice  to  the  contrary.  The  employers  brought  a 
writ  of  error  to  the  judgment  rendered,  attacking  the  constitutionality 
cf  the  act ;  but  it  was  upheld  and  the  judgment  affirmed.  It  was  stated 
tiiat  the  law  certainly  does  not  grant  special  privileges.  The  objec- 
tion was  raised  that  there  is  no  provision  for  industrial  insurance  or 
for  payment  of  compensation;  but  the  court  held  that  the  security 
^iven  to  claimants  by  the  requirement  of  a  bond  or  a  cash  deposit  was 
•sufficient.  That  the  limitation  of  the  scope  of  the  act  to  mining  does 
not  make  it  invalid  as  class  legislation  was  also  held,  the  court  enun- 
ciating the  principle  that  such  classification  must  have  a  reasonable 
basis,  and  saying  further : 

The  application  of  the  rule  here  is  vsimple.  Mining  is  the  one  great 
industry  of  Alaska.  It  is  attended  by  many  hazards  and  complexi- 
ties', and  it  is  not  strange  that  the  legislature  should  make  of  the 
single  industry  a  classification  for  adjustment  of  workmen's  compen- 
sation. The  act  is  criticized  because  "  mining  operations  "  are  to  be 
held  to  include  all  work  performed  on  or  for  the  benefit  of  any  mine 
or  mining  claim,  it  being  urged  that  many  persons  but  remotely  con- 
nected with  the-working  of  mines  are  thereby  included.    This,  again, 
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the  California  act-  (Walker  case,  see  below).  As  in  Illinois  also,  the 
phrase  excluding  casual  employees  was  stricken  out  by  an  amendment 
of  1917. 


Workmen's  Compensation — Casual  Employment — Specific 
Piece  of  Work — Chicago  Great  Western  R,  Co.  v.  Industrial  Corrv- 
mission  of  Illinois^  Supreme  Court  of  Illinois  {Oct.  81  j  1918) y  120 
Northeastern  Reporter^  page  608. — Anderson,  who  was  a  structural- 
iron  w^orker,  was  sent  from  union  headquarters,  together  with  three 
other  membei-s,  to  complete  a  job  for  the  railroad  company  requiring 
only  three  or  four  days'  work.  He  was  employed  for  this  particular 
job  by  the  plaintiflf,  though  the  work  was  in  line  with  the  company's 
regular  business.  While  busy  at  this  work  he  was  injured,  and  was 
ullowed  compensation  by  the  Industrial  Commission.  This  court  in 
reversing  the  award  said: 

The  character  of  the  contract  of  employment,  as  to  whether  it  was 
casual  or  not,  was  fixed  by  the  contract  of  hiring — ^that  is,  the  contract 
could  have  been  of  such  a  nature  that  Anderson  would  have  been  a 
regular  employee  of  the  railroad  as  a  structural-iron  worker,  or  it 
could  have  been  of  such  a  nature  that  he  was  only  a  casual  employee 
for  this  particular  job — and  the  question  to  be  determined  here  is 
which  contract  was,  in  fact,  made.  The  burden  of  proof  is  upon  the 
claimant  to  prove  the  employment  and  injury,  but  the  burden  is  on 
the  plaintiff  in  error  [railway  company]  to  prove  that  the  employ- 
ment is  but  casual. 

In  view  of  the  reasoning  of  this  court  in  the  cases  already  cited  and 
the  other  decisions  mentioned,  in  our  judgment  it  must  be  held  that 
Anderson's  employment  was  but  casual,  and  that  therefore  there  can 
be  no  recovery  under  the  workmen's  compensation  act. 

The  law  under  which  this  decision  was  rendered  excluded  any  per- 
son "  whose  employment  is  but  casual  or  who  is  not  engaged  in  the 
usual  course  of  the  trade,"  etc.,  of  the  employer.  It  was  admitted 
that  the  employment  was  in  the  line  of  the  employer's  business,  but 
the  conclusion  of  the  court  was  as  above  set  forth.  The  injury  oc- 
curred March  21,  1917,  and  on  May  31,  1917,  the  law  was  amended 
by  striking  out  the  words  "  whose  employment  is  but  casual.'* 


Workmen's  Compensation — Casual  EMPiorMENx — ^Usual  Course 
OF  Business — Cleaning  in  Lodging  House — Walker  v.  Industrial 
Accident  Commission^  Supreme  Court  of  California  {Mar.  19^  1918) ^ 
171  Pacific  Reporter^  page  96^. — ^Miss  Pearl  P.  Walker  conducted  a 
lodging  house  in  Stockton,  Calif.  A  chambermaid  was  regularly  em- 
ployed, but,  she  not  being  able  to  do  all  the  cleaning,  Loids  J.  Robin- 
son was  employed  at  times  to  assist  in  this  work.  On  one  of  these 
occasions  he  was  injured  and  subsequently  applied  for  compensation. 
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The  compensation  act  excludes  from  its  benefits  those  whose  employ- 
ment is  casual  and  not  in  the  usual  course  of  the  employer's  business. 
The  commission  found  that  the  employment  was  casual,  but  was  in 
the  usual  course  of  business,  and  made  an  award  to  the  injured  man. 
On  the  appeal  of  the  employer  this  award  was  affirmed,  Judge  Sloss, 
in  the  opinion  delivered  by  him  for  the  court,  saying: 

It  would  not  be  questioned  that  the  chambermaid,  in  doing  the 
cleaning  which  fell  within  her  province,  was  engaged  in  normal  oper- 
ations forming  part  of  the  employer's  ordinary  business.  There  was 
no  essential  diflference  in  character  between  her  work  and  that  done 
by  Eobinson.  One  was  as  necessary  in  the  conduct  of  the  business  as 
tho  other.  The  only  distinction  is  that  the  maid's  work  was  done 
daily,  while  that  of  the  man  was  called  for  at  intervals.  But  the 
intermittent  character  of  the  employment  is  not  of  itself  sufficient  to 
exclude  it  from  the  purview  of  the  statute.  Section  14  does  not  ex- 
cept employments  that  are  casual  simply,  but  those  that  are  both 
casual  and  not  in  the  usual  course  of  the  business. 


Work3ien's  Compensation  —  Constitutionality  of  Statute  — 
Class  Lbqislation — Special  Privileges — Johnston  v.  Kennecott 
Copper  Corp.^  United  States  Circuit  Court  of  Appeals^  Ninth  Oif' 
cuit  {Pel,  18,  1918),  H8  Federal  Reporter,  page  407.-3.  W.  John- 
ston, an  employee  20  years  of  age,  suffered  the  loss  of  his  right  foot. 
Through  his  next  friend  he  sued  his  employer,  the  company  named. 
Judgment  was  rendered  in  his  favor  in  the  sum  of  $1,440,  under  the 
workmen's  compensation  act  of  Alaska,  which  applies  to  mining  only 
and  under  which  election  to  accept  its  provisions  is  presumed  in  the 
absence  of  written  notice  to  the  contrary.  The  employers  brought  a 
writ  of  error  to  the  judgment  rendered,  attacking  the  constitutionality 
iA  the  act ;  but  it  was  upheld  and  the  judgment  affirmed.  It  was  stated 
that  the  law  certainly  does  not  grant  special  privileges.  The  objec- 
tion was  raised  that  there  is  no  provision  for  industrial  insurance  or 
for  payment  of  compensation;  but  the  court  held  that  the  security 
given  to  claimants  by  the  requirement  of  a  bond  or  a  cash  deposit  was 
sufficient.  That  the  limitation  of  the  scope  of  the  act  to  mining  does 
not  make  it  invalid  as  class  legislation  was  also  held,  the  court  enun- 
ciating the  principle  that  such  classification  ihust  have  a  reasonable 
basis,  and  saying  further: 

Tlie  application  of  the  rule  here  is  simple.  Mining  is  the  one  gi'eat 
industry  of  Alaska.  It  is  attended  by  many  hazards  and  complexi- 
tiejf,  and  it  is  not  strange  that  the  legislature  should  make  of  the 
«iin^le  industry  a  classification  for  adjustment  of  workmen's  compen- 
sation. The  act  is  criticized  because  "  mining  operations  "  are  to  be 
held  to  include  all  work  performed  on  or  for  the  benefit  of  any  mine 
or  mining  claim,  it  being  urged  that  many  persons  but  remotely  con- 
nected with  the'working  of  mines  are  thereby  included.    This,  again, 
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the  California  act  (Walker  case,  see  below).  As  in  Illinois  also,  the 
phrase  axcluding  casual  employees  was  stricken  out  by  an  amendment 
of  1917. 


Workmen's  Co3ipensation — Casual  Employment — Specific 
Piece  of  Work — Chicago  Great  Western  R.  Co.  v.  Industrial  Comr 
mission  of  Illinois^  Supreme  Court  of  Illinois  {Oct.  21  ^  1918) ^  120 
Northeastern  Reporter^  page  508, — Anderson,  who  was  a  structural- 
iron  workier,  was  sent  from  union  headquarters,  together  with  three 
other  members,  to  complete  a  job  for  the  railroad  company  requiring 
only  three  or  four  days'  work.  He  was  employed  for  this  particular 
job  by  the  plaintiff,  though  the  work  was  in  line  with  the  company's 
regular  business.  While  busy  at  this  work  he  was  injured,  and  was 
allowed  compensation  by  the  Industrial  Commission.  This  court  in 
reversing  the  award  said : 

The  character  of  the  contract  of  employment,  as  to  whether  it  was 
casual  or  not,  was  fixed  by  the  contract  of  hiring — ^that  is,  the  contract 
could  have  been  of  such  a  nature  that  Anderson  would  have  been  a 
regular  employee  of  the  railroad  as  a  structural-iron  worker,  or  it 
could  have  been  of  such  a  nature  that  he  was  only  a  casiial  employee 
for  this  particular  job — and  the  question  to  be  determined  here  is 
which  contract  was,  in  fact,  made.  The  burden  of  proof  is  upon  the 
claimant  to  prove  the  employment  and  injury,  but  the  burden  is  on 
the  plaintiff  in  error  [railway  company]  to  prove  that  the  employ- 
ment is  but  casual. 

In  view  of  the  reasoning  of  this  court  in  the  cases  already  cited  and 
the  other  decisions  mentioned,  in  our  judgment  it  must  be  held  that 
Anderson's  employment  was  but  casual,  and  that  therefore  there  can 
be  no  recovery  under  the  workmen's  compensation  act. 

The  law  under  w^hich  this  decision  was  rendered  excluded  any  per- 
son "  whose  employment  is  but  casual  or  who  is  not  engaged  in  the 
I'sual  course  of  the  trade,"  etc.,  of  the  employer.  It  was  admitted 
that  the  employment  was  in  the  line  of  the  employer's  business,  but 
the  conclusion  of  the  court  was  as  above  set  forth.  The  injury  oc- 
curred March  21,  1917,  and  on  May  31,  1917,  the  law  was  amended 
by  striking  out  the  words  "  whose  employment  is  but  casual.'* 


Workmen's  Compensation — Casual  Emploi'ment — ^Usual  Course 
OF  Business — Cleaning  in  Lodging  House — Walker  v.  Industrial 
Accident  Commission^  Supreme  Court  of  California  {Mar.  19j  1918)^ 
171  Pacific  Reporter^  page  964. — Miss  Pearl  P.  Walker  conducted  a 
lodging  house  in  Stockton,  Calif.  A  chambermaid  was  regularly  em- 
ployed, but,  she  not  being  able  to  do  all  the  cleaning,  Louis  J.  Robin- 
son was  employed  at  times  to  assist  in  this  work.  On  one  of  these 
occasions  he  was  injured  and  subsequently  applied  for  compensation. 
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The  compensation  act  excludes  from  its  benefits  those  whose  employ- 
ment is  casual  and  not  in  the  usual  course  of  the  employer's  business. 
The  commission  found  that  the  employment  was  casual,  but  was  in 
the  usual  course  of  business,  and  made  an  award  to  the  injured  man. 
On  the  appeal  of  the  employer  this  award  was  affirmed,  Judge  Sloss, 
in  the  opinion  delivered  by  him  for  the  court,  saying : 

It  would  not  be  questioned  that  the  chambermaid,  in  doing  the 
cleaning  which  fell  within  her  province,  was  engaged  in  normal  opei*- 
ations  K)rmingpart  of  the  employer's  ordinary  business.  There  was 
no  essential  diflference  in  character  between  her  work  and  that  done 
by  Bobinson.  One  was  as  necessary  in  the  conduct  of  the  business  as 
the  other.  The  onlv  distinction  is  that  the  maid's  work  was  done 
daily,  while  that  oi  the  man  was  called  for  at  intervals.  But  the 
intermittent  character  of  the  employment  is  not  of  itself  sufficient  to 
exclude  it  from  the  purview  of  the  statute.  Section  14  does  not  ex- 
cept employments  that  are  casual  simply,  but  those  that  are  both 
casual  and  not  in  the  usual  course  of  the  business. 


Workmen's  Compensation  —  Constitutionality  of  Statute  — 
Class  LbqiaoliATion — Special  Privileges — Johnston  v.  Kennecott 
Copper  Corp.^  United  States  Circuit  Court  of  AppeaU^^  Nmth  Oir- 
cuH  {Feb.  18,  1918),  248  Federal  Reporter,  page  407.-3.  W.  John- 
ston, an  employee  20  years  of  age,  suffered  the  loss  of  his  right  foot. 
Through  his  next  friend  he  sued  his  employer,  the  company  named. 
Judgment  was  rendered  in  his  favor  in  the  sum  of  $1,440,  under  the 
workmen's  xjompensation  act  of  Alaska,  which  applies  to  mining  only 
and  under  which  election  to  accept  its  provisions  is  presumed  in  the 
absence  of  written  notice  to  the  contrary.  The  employers  brought  a 
writ  of  error  to  the  judgment  rendered,  attacking  the  constitutionality 
of  the  act ;  but  it  was  upheld  and  the  judgment  affirmed.  It  was  stated 
that  the  law  certainly  does  not  grant  special  privileges.  The  objec- 
tion was  raised  that  there  is  no  provision  for  industrial  insurance  or 
for  payment  of  compensation;  but  the  court  held  that  the  security 
^iven  to  claimants  by  the  requirement  of  a  bond  or  a  cash  deposit  was 
sufficient.  That  the  limitation  of  the  scope  of  the  act  to  mining  does 
not  make  it  invalid  as  class  legislation  was  also  held,  the  court  enun- 
ciating the  principle  that  such  classification  must  have  a  reasonable 
basis,  and  saying  further : 

The  application  of  the  rule  here  is  simple.  Mining  is  the  one  great 
industry  of  Alaska.  It  is  attended  by  many  hazards  and  complexi- 
ties, and  it  is  not  strange  that  the  legislature  should  make  of  the 
single  industry  a  classification  for  adjustment  of  workmen's  compen- 
sation. The  act  is  criticized  because  "  mining  operations  "  are  to  be 
held  to  include  all  work  performed  on  or  for  the  benefit  of  any  mine 
or  mining  claim,  it  being  urged  that  many  persons  but  remotely  con- 
nected with  tkeworking  of  mines  are  thereby  included.    This,  again, 
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is  matter  for  legislative  discretion,  and  the  question  whether  the 
workmen  are  engaged  in  mining  operations  is  one  that  can  be  best 
disposed  of  when  we  come  to  it. 


WoRKMEN^s  Compensation  —  CoNSTrruTiONALiry  of  Statute — 
Counties — Nevada  Industrial  CoTnmission  v.  Washoe  County^  Su- 
preme Court  of  Nevada  {Mar.  15^  1918)^  171  Pacific  Reporter^  P<ig^ 
611, — ^The  Nevada  Industrial  Commission  brought  suit  against 
AVashoe  County  for  premiums  under  the  Nevada  workmen's  com- 
pensation act,  which  is  compulsory  as  to  public  employees.  The 
county  demurred  to  the  complaint  in  the  district  court  of  Washoe 
County,  and,  after  a  decision  against  it,  refused  to  plead  further, 
so  that  judgment  was  rendered  for  the  plaintiff.  It  appealed,  con- 
tinuing to  press  its  contention  that  the  act,  as  applying  to  counties 
without  choice  on  their  part,  was  unconstitutional.  The  first  point 
made  was  that  the  title  was  not  sufficiently  comprehensive  to  em- 
brace the  portion  relating  to  public  employment,  but  this  position 
was  shown  to  be  untenable.  The  compulsory  feature  was  claimed  to 
be  in  conflict  with  the  due  process  of  law  provisions  of  the  Federal 
and  State  constitutions.  The  court,  speaking  through  Judge  Cole- 
man, called  attention  to  decisions  of  State  courts  and  the  Supreme 
Court  of  the  United  States  upholding  compulsory  compensation 
laws,  and  also  said : 

But  we  think  there  is  another  and  very  excellent  theory  upon  which 
the  law  may  be  held  to  be  constitutional,  namely,  that  the  money 
required  to  be  paid  under  the  act  by  the  counties  of  the  State  goes 
for  a  public  purpose  which  is  a  legitimate  charge  upon  the  people 
and  the  State  and  the  subdivisions  thereof. 

Tlie  present  statute  was  held  to  be  comparable  with  that  appro- 
priating money  for  the  purchase  of  seed  grain  for  those  unable  to 
obtain  it  for  themselves,  held  valid  by  the  Supreme  Court  of  North 
Dakota,  both  being  designed  for  tlie  relief  of  the  poor  or  the  pre- 
vention of  numbers  of  persons  becoming  public  dependents. 

As  to  discriminatoi'y  classification  claimed  to  exist,  the  court  stated 
that  it  was  necessary  only  that  the  basis  of  the  classification  be  rea- 
sonable, and  said : 

Is  the  classification  reasonable?  We  think  it  is.  It  is  not  only 
within  the  power,  but,  as  we  have  shown,  it  is  the  duty  of  the  county 
and  State  to  provide  for  its  indigent  and  to  care  for  those  who  are 
unable  to  care  for  themselves  or  who  are  likely  to  become  dependent 
upon  public  charity. 

If  there  is  any  virtue  in  the  old  adage  that  an  ounce  of  prevention 
is  worth  a  pound  of  cure,  was  it  not  a  reasonable  exercise  of  discre- 
tion on  the  part  of  the  legislature  to  impose  upon  the  counties  the 
duty  of  contributing  to  a  fund  which  can  be  drawn  upon  to  prevent 
those  injured  in  its  employ  from  becoming  paupers?  We  think 
it  was. 
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Wobkken's  Compensation — Constitutionality  of  Statute — 
Principles  Involved — Zancanelli  v.  Central  Coal  <&  Coke  Co.^ 
Supreme  Court  of  Wyoming  {July  11,  1918)  j  173  Pacific  Reporter, 
page  981, — The  plaintiff  was  employed  by  the  defendant  in  its  mines 
at  Rock  Springs,  Wyo.  While  in  the  defendajit's  employ,  and  due 
to  the  defendant's  negligence,  plaintiff  was  injured  and  brought 
this  action  for  damages.  Defendant  claimed  proceedings  must  be 
brought  under  the  workmen's  comp^isation  act  of  1914  as  amended. 
Plaintiff  demurred  to  the  answer  on  the  ground  that  the  workmen's 
compensation  act  was  unconstitutional  and  therefore  the  answer  set- 
ting it  up  constituted  no  defense.  Tlie  court  overruled  the  demurrer 
and  plaintiff  refused  to  plead  further  and  now  appeals  from  a  judg- 
ment denying  all  his  contentions.  The  opinion  of  the  court,  as  ex- 
pressed by  Judge  Blydenburgh,  sustaining  the  court  below,  is  in  part 
as  follows : 

It  is  incumbent  upon  courts  in  declaring  an  act  unconstitutional 
to  point  out  the  specific  provisions  of  the  Constitution  or  the  prop- 
ositions necessarily  implied  which  are  violated  by  the  statute  stricken 
down  as  invalid. 

After  considering  two  objections  which  the  plaintiff  presented 
as  making  the  act  unconstitutional  according  to  the  Federal  Consti- 
tution, the  court  dismissed  them  by  referring  to  the  decision  ren- 
dered in  the  Mountain  Timber  Co.  v.  Washington,  37  Supreme  Court 
Reporter  230  (Bui.  224,  pp.  252-258) ;  continuing  the  court  said: 

The  questions  coming  under  the  other  objection,  C,  relative  to  the 
fourteenth  amendment  and  the  deprivation  of  life,  liberty,  and  prop- 
erty without  due  process  of  law,  are  those  most  seriously  urged  not 
only  in  the  Mountain  Timber  case  and  in  this  case,  but  in  other  cases 
attacking  the  constitutionality  of  workmen's  compensation  acts,  both 
as  against  the  Federal  Constitution  and  similar  provisions  of  the  con- 
stitutions of  the  various  States,  and  it  is  particularly  urged  that  the 
requirement  that  employers  shall  be  forced  to  contribute  or  pay  for 
accidents  that  were,  not  caused  by  their  own  negligence  are  against 
these  constitutional  provisions.  Attorneys  and  courts,  in  urging  this, 
J^eem  to  be  unable  to  grasp  the  difference  between  mere  doctrine  or 
rules  of  law  which  are  imaer  legislative  control  and  subject  to  legis- 
lative change  and  inherent  and  fundamental  rights  wliich  are  pro- 
t(^ed  by  constitutional  provisions.  The  whole  common-law  doctrine 
of  compensation  in  damages  for  negligence,  with  all  its  attendant 
I  ules  and  doctrines  as  to  fellow  servants,  assumption  of  risks^  and  the 
like,  are  but  rules  of  law  of  growth  through  decisions  of  courts  from 
time  to  time,  and  not  inherent  or  vested  rights  that  can  not  be 
changed  or  abolished  by  legislative  enactment,  unless  prohibited  by 
some  constitutional  provision. 

The  right  to  pass  workmen's  compensation  acts,  even  without  the 
aid  of  constitutional  amendments,  is  generally  upheld  under  the 
police  power  of  the  State  and  thereunder  to  regulate  any  industry 
that  in  its  operation  affects  any  considerable  number  of  people  of 
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the  State  or  that  is  a  matter  of  public  concern  as  distinguished 
from  mere  private  interest. 

One  objection  raised  was  to  the  effect  that  '^  the  amounts  to  be  paid 
according  to  the  scale  or  schedule  fixed  by  the  act  are  unreasonably 
low."    As  to  this  the  court  said : 

The  objectors  on  this  ground  do  not  grasp  the  scope  or  province 
of  the  new  system.  It  is  not  intended  to  give  compensation  as  dam- 
ages, but  is  more  in  the  nature  of  accident  insurance.  In  adopting 
the  new  system  both  employees  and  employers  gave  up  something 
that  they  each  might  gain  something  else,  and  it  was  in  the  nature 
of  a  compromise;  as  was  said  in  Stertz  v.  Industrial  Insurance  Com- 
mission, 91  Wash.  588,  590,  158  Pac.  256,  258  [Bui.  224,  p.  284] : 

"Our  act  came  of  a  great  compromise  between  employers  and 
employed.  Both  had  suffered  under  the  old  system;  the  einployers 
by  heavy  judgments  of  which  half  was  opposing  lawyers'  booty;  the 
workmen  through  the  old  defenses  or  exhaustion  in  wasteful  litiga- 
tions. Both  wanted  peace.  The  master,  in  exchange  for  limited 
liability,  was  willing  to  pay  on  some  claims  in  future,  where  in  the 
past  there  had  been  no  liability  at  all.  The  servant  was  willing,  not 
only  to  give  up  trial  by  jury,  but  to  accept  far  less  than  he  had  often 
won  in  court,  provided  he  was  sure  to  get  the  small  sum  without 
having  to  fight  for  it." 

Concluding,'  the  court  said :  -^  '  r ..  -x  -jr  ■  • 

The  act  in  question,  in  all  its  general  provisions,  is  in  accord  with 
the  system  of  workmen's  compensation  acts  that  were  in  the  minds 
of  the  people  adopting  the  constitutional  amendment,  and,  as  said 
in  Jensen  v.  Southern  Fac.  Co.,  109  Northeastern  600  [Bui.  189,  pp. 
221-224] : 

"  It  is  plainlv  justified  by  the  amendment  to  our  own  State  con- 
stitution, and  the  decisions  of  the  United  States  Supreme  Court." 

And  any  and  all  provisions  of  the  constitution  that  might  have 
been  construed  as  preventing  the  legislature  from  passing  such  an 
act  are  modified  or  repealed  as  far  as  they  would  affect  such  an  act 
That  both  the  employers  and  employees  of  the  State  are  better  satis- 
fied with  the  new  system  than  the  old  is  to  be  seen  from  the  fact  th.at 
in  this  case  the  attorneys  for  the  employers  of  the  largest  number  of 
workmen  of  any  employer  contributing  to  the  industrial  accident 
fund,  and  also  an  attorney  employed  and  appearing  on  behalf  of  the 
workmen  and  organized  labor  of  the  State  appeared,  both  arguing 
in  favor  of  the  constitutionality  of  the  act  and  for  its  validity.  Both 
employers  and  employees  and  the  people  of  the  State  generally  being 
satisfied  with  the  operation  and  administration  of  this  act,  they 
would  be  very  loath  to  return  to  the  old  system. 

We  hold  that  the  act  passed  and  considered  is  justified  in  all 
respects  by  the  amendment  to  the  constitution  providing  therefor, 
and  that  it  is  not  in  conflict  with  any  provision  of  either  the  Con- 
stitution of  the  United  States  or  the  constitution  of  this  State. 


Workmen's  Compensation — Coukse  of  Employment — Burns  Re- 
8UI.TINQ  FROM  Smokino — DzikowsJca  v.  Superior  Steel  Co.^  Supreme 
Court  of  Pennsylvania  (Jan,  7,  1918)  y  103  Atlantic  Reporter^  page 
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S51. — Mary  Dzikowska  proceeded  for  compensation  for  the  death  of 
Victor  Dzikowska  against  the  steel  company  named  and  the  insurance 
company  which  carried  its  compensation  risks.  The  workmen's  com- 
pensation board  made  an  award,  and  an  appeal  was  taken  on  the 
ground  that  the  injury  was  not  one  in  the  course  of  employment,  the 
Pennsylvania  law  not  requiring  that  the  injury  shall  also  arise  out 
of  the  employment.  The  employee  was  at  work  with  others  in  the 
shipping  room,  loading  steel  upon  a  railroad  car.  Having  placed  all 
the  steel  at  hand  upon  the  car,  they  were  waiting  for  trucks  to  arrive 
with  more  steel.  The  employee  was  wearing  a  burlap  apron,  and 
had  his  arms  wrapped  with  burlap  to  protect  them  from  the  steel. 
As  most  of  the  steel  was  oiled,  his  clothing  was  saturated  with  oil. 
lie  stepped  out  of  the  room  and  into  a  box  car  and,  in  order  to  smoke, 
scratched  a  match  upon  his  trousers.  His  burlap  apron  caught  fire, 
and  he  ran  out  of  the  car  in  flames,  receiving  burns  from  which  he 
died  a  few  days  later.  The  court  affirmed  the  award,  saying  that  it 
is  not  unreasonable  for  employees  to  smoke  out  of  doors  during  inter- 
vals of  work  when  it  does  not  interfere  with  their  duties,  and  men- 
tioning that  the  foreman  in  this  case  allowed  smoking  if  not  done  in 
the  building.  The  oiliness  of  the  clothing  increased  the  peril,  and 
itself  resulted  from  the  employment.  The  employee's  negligence  in 
striking  a  match  on  his  clothing  under  the  circumstances  was,  of 
course,  under  compensation  principles,  immaterial. 


Workmen's  Compensation  —  Dependency  —  Presumption  as  to 
Wife  Living  Apart — Evidence  That  Death  Besulted  from  In- 
jury— State  ex  rel.  London  <&  Lancashire  Indemnity  Co.  v.  District 
Court  of  Hennepin  County  et  al.<f  Supreme  Court  of  Minnesota 
{Mar,  15, 1918) ,  166  Northwestern  Reporter,  page  772, — The  county 
court  named  awarded  compensation  to  Lillian  Rush  for  the  death  of 
her  husband,  John  Rush,  and  the  insurance  company  named  peti- 
tioned for  a  review.  The  company  admitted  that  Rush  received  an 
injury  arising  out  of  and  in  the  course  of  his  employment,  but  denied 
that  his  death  resulted  from  it.  On  January  25,  1917,  he  fell  and 
struck  his  head,  and  was  unconscious  for  a  few  minutes.  Two  or 
three  days  later  he  resumed  work,  and  continued  for  a  week  or  more, 
appearing  normal  except  for  the  accentuation  of  an  impediment  in 
his  speech.  He  was  then  discharged  from  his  employment.  On 
February  19,  he  entered  a  hospital,  where  he  died  on  March  3.  An 
autopsy  disclosed  that  his  death  resulted  from  a  hemorrhage  on  the 
brain  of  traumatic  origin,  and  the  microscope  revealed  "repair 
cells,"  showing  that  the  injury  had  been  received  several  weeks 
liefore.  This  evidence  was  held  to  justify  the  finding  that  the  death 
resulted  from  the  injury  of  January  25«- 

123871*— 20— Bull.  258 12 
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Mrs.  Rush  had  been  separated  from  her  husband  for  several 
years,  and  had  supported  herself  by  her  own  efforts.  The  statute 
provides  that  a  surviving  wife  "  shall  be  conclusively  presumed  to  be 
wholly  dependent  ♦  *  ♦  unless  it  be  shown  that  she  was  volun- 
tarily living  apart  from  her  husband  at  the  time  of  his  injxory  or 
death.''  The  court  held  that  this  presumption  was  within  the  power 
of  the  legislature  to  enact,  and  that  it  applied  in  the  present  in- 
stance. With  reference  to  these  matters  the  court,  speaking  through 
Judge  Taylor,  said : 

The  legislature  can  make  a  presumption  conclusive  unless  such 
presumption  would  cut  off  or  impair  some  right  givet  and  protected 
by  the  constitution.  No  provision  of  the  constitution  is  cited  which 
takes  from  the  legislature  the  power  to  define  and  prescribe  the 
duties  of  the  husband  to  his  wife  and  children  and  the  rights  to  which 
the  wife  shall  be  entitled  in  consequence  of  the  existence  of  the  mar- 
riage status,  and  we  are  satisfied  that  the  legislature  had  power  to 
provide  that  for  the  purposes  of  the  compensation  law  the  wife 
"  shall  be  conclusively  presumed  to  be  wholly  dependent "  upon  her 
husband  regardless  of  whether  she  had  or  had  not  been  supported 
by  him  in  lus  lifetime.  Tli^  duty  to  support  her  rested  upon  him  as 
a  continuing  obligation,  which  could  have  been  enforced  at  any 
time. 

She  had  lived  apart  from  her  husband  for  about  12  years,  but 
there  is  no  finding  that  she  did  so  voluntarily,  and  the  evidence  does 
not  require  such  a  finding.  According  to  her  testimony,  which  is 
the  only  evidence  upon  the  question,  he  not  only  threatened  her  life, 
but  ordered  her  to  leave  and  drove  her  away  with  a  gun,  and  she 
left  and  lived  apart  from  him  solely  because  she  was  in  fear  of 
personal  violence.  This  fails  to  show  that  she  was  voluntarily  living 
apart  from  him  within  the  meaning  of  the  statute. 


Workmen's  Compensation — ^Dependency — ^Re\tew  of  Decisions 
OF  Commissioner — Poccardi,  Royal  Consul  v.  Ott^  Compensation 
Commissioner  J  Supreme  Court  of  Appeals  of  West  Virginia  {Sept 
10,  1918)  y  96  Southeastern  Reporter,  page  790. — ^This  action  is 
brought  for  compensation  by  the  royal  consul  of  Italy  at  Phila- 
delphia for  Barbera  Schipani,  widow  of  an  employee  of  the  Davis 
Colliery  Co.  at  Bower.  The  employee  was  killed  while  in  the  em- 
ploy of  the  colliery  company.  The  widow  seeks  compensation.  Com- 
missioner Ott  refused  to  allow  an  award,  because  he  claimed  the 
dependency  had  not  been  proved.  In  reversing  him  Judge  Lynch 
gave  the  following  opinion : 

Though  not  final  and  conclusive,  the  findings  of  the  compensation 
commissioner  upon  the  proof  submitted  to  him  to  show  dependency 
should  be  given  the  same  force  and  effect  as  the  finding  of  a  judge 
or  jury,  and  generally  should  not  be  set  aside  if  supported  by  any 
evidence.    In  that  event — ^support  by  evidence — dependency  is  lil» 
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any.  other  &ct  settled  by  the  adjucUcatioiii  unless  the  adjudication 
is  appaireni^  agiiiiist  tne  dear  weight  and  preponderance  of  the 
evidence.  Xa  an  inference  from  what  has  been  said,  where  there 
is  no  such  ocm^ct  dependency  is  not  merely  a  fact  finally  and  con- 
clusively determined  pj  an  adjudication  either  way,  but  is  a  question 
of  law  to  be  determined  upooi  the  pertinency  and  applicability  of 
theproof,  upon  which  tiiie  ruling  was  based,  to  the  fact  to  be  proved. 

Thus  it  appears  she  [the  widow]  frankly  admits  that  she  has  the 
ability  to  aid  herself  in  part,  but  was  ^  in  greater  part  dependent  on 
deceased  for  support.^  To  entitle  her  to  comnensation  total  de- 
pendency is  not  necessary  under  our  statute.  I^artial  reliance  for 
support  is  sufficient  to  justify  itn  award  to  her  as  a  dependent.  Such 
is  tne  plain  import  and  intendment  of  the  statute.  Clause  "f," 
section  SS,  di.  15P,  Code;  Poccardi  v.  State  Compensation  Comr., 
91  S.  K  66S, 

The  intention  and  design  of  this  statute  is  to  establish  a  mode  for 
the  prompt  redress  of  grievances  and  secure  restitution  commen- 
surate widi  the  loss  of  the  services  of  those  upon  whom  depend  for 
support  and  maintenanoe  the  persons  named  in  the  statute  as  its 
beneficiaries.  Strict  rules  are  not  to  obtain  to  die  detriment  of  a 
claimant  in  violati<m  of  these  wholesome  purposes.  The  rejection 
of  this  claim  seems  to  us  not  to  accord  fully  with  that  spirit  and 
object. 


Woaxxms^B  Oojipsksation — ^Dibabxijtt — ^Loss  of  Ets — ^Loss  of 
Sight  of  Ete — Compensation — Nelson  v.  Kentucky  River  Stone  <& 
Sand  Co.^  Court  of  Appeals  of  Kentucky  {Dec.  5, 1918) ,  W6  South- 
yyestem  Reporter^  page  47S, — ^Nelson  was  in  the  employ  of  the  de- 
fendant company  and  was  engaged  in  crushing  rock«  One  day  while' 
he  was  passing  one  of  the  woricers  a  piece  of  rock  flew  into  his  eye. 
The  injury  to  the  eye  was  very  severe,  necessitating  the  removal  of 
the  eye  ball  and  the  use  of  a  glass  eye.  The  compmsation  act  pro- 
vides a  specific  award  for  the  loss  of  the  sight  of  an  eye,  and  also 
provides  for  compensation  for  general  injuries  resulting  in  disability, 
adding  thereto  compensation  for  disfigurement.  The  latter,  if  ap- 
plied to  this  case,  would  make  a  greater  amount  than  the  schedule 
award. 

In  reversing  the  commission's  award  for  the  loss  of  the  sight  of 
the  eye,  and  directing  an  award  on  the  general  basis,  the  court  spoke 
in  part  as  f oUows : 

Looking  at  our  act,  we  find  that  it  provides  compensation  at  a  cer- 
tain rate  for  ibe  ^  loss  of  a  thumb,"  the  ^'  loss  of  a  first  finger,''  the  ^^  loss 
of  a  hand,"  the  "loss  of  an  arm,"  the  **loss  of  a  foot/'  the  "loss  of 
a  kg,"  etc^  tiios  showing  that  the  compensation  therein  provided 
for  was  confined  to  the  loss  of  the  particular  member  namecL  When 
it  deals  with  the  eye,  however,  it  does  not  provide  for  compensation 
for  the  loss  of  the  eye  itself,  but  solely  for  the  "  loss  of  the  si^t  of 
the  eye."  If  it  be  tnie,  and  there  is  no  reason  to  doubt  the  soundness 
of  the  rule,  that  the  purpose  of  the  legislature  was  to  confine  the  fixed 
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compensation  provided  for  specific  injuries  to  those  injuries  and  no 
others,  and  that  the  compensation  allowed  for  a  specific  injury  was 
not  payable  for  a  less  injury,  the  rule  should  work  both  ways,  and  the 
compensation  provided  for  a  particular  injury  should  not  be  held  to 
include  a  greater  injury.  Here  the  employee  lost  not  only  the  sight  of 
his  eye  but  the  eye  itself.  His  injury  was  therefore  greater  than  the 
mere  loss  of  the  sight  of  the  eye.  That  being  (rue,  his  case  does  not 
fall  within  the  schedule  making  compensation  solely  for  the  loss  of 
the  sight  of  an  eye,  but  falls  within  the  general  provision  awarding 
compensation  "in  all  other  cases  of  permanent  partial  disability." 


Workmen's  Compensation — Disability — Loss  of  Eye — ^Loss  of 
Use — Correction  by  Glasses — F ring 8  v.  Pierce- Arrow  Motor  Car 
Co,^  Supreme  Court  of  New  TorJc^  Appellate  Division  {Mar.  6y 
1018)^  169  New  York  Supplement^  page  309. — Kichard  Frings 
claimed  compensation  from  the  company  named,  his  employer.  He 
was  an  assembler,  and  while  chipping  a  casting  he  was  struck  in  the 
right  eye  with  a  sharp  piece  of  steel,  which  penetrated  the  eye,  and 
the  resulting  injury  necessitated  the  removal  of  the  lens  of  the  eye- 
By  the  use  of  a  correcting  glass  lens  the  sight  of  the  eye  was  rendered 
normal,  but  it  could  not  be  used  in  conjunction  with  the  other  eye 
on  account  of  the  lack  of  coordination  of  images.  The  other  eye  was 
normal,  but  the  man  could  use  only  one  eye  at  a  time,  except  that 
the  injured  eye  would  be  of  some  assistance  in  avoiding  objects  in 
crossing  a  street  or  the  like.  He  was  paid  an  agreed  rate  of  compen- 
sation for  the  time  he  was  absent  from  work,  and  returned  to  work 
at  wages  somewhat  higher  than  he  received  before  the  injury.  He 
claimed,  however,  compensation  for  permanent  partial  disability  in 
the  loss  of  use  of  the  eye,  which  is  declared  by  the  statute  to  be 
equivalent  to  the  loss  of  an  eye.  The  industrial  commission  certified 
to  the  court  the  question  whether  such  loss  of  use  had  been  suffered 
and  the  answer  was  in  the  negative,  two  judges  dissenting.  In  con- 
cluding the  prevailing  opinion  delivered  by  him  Judge  Lyon  said: 

Unquestionablv,  when  the  lens  of  the  eye  was  destroyed,  the  use 
of  the  eye,  unaiaed,  was  lost.  It  was  only  by  providing  an  artificial 
lens  outside  the  eye  that  the  image  could  oe  so  thrown  upon  the 
retina  as  to  restore  the  sight.  The  retina  was  not  destroyed,  and 
through  the  use  of  an  artificial  lens  the  eye,  so  far  as  its  use  alone 
was  concerned,  could  fulfill  the  natural  function  of  an  eye.  The 
claimant  has  permanently  lost  the  use  of  the  eye,  when  so  supple- 
mented, to  the  extent  only  of  using  it  in  conjimction  with  the  other 
eye,  which  he  can  not  do,  owing  to  tne  lack  of  coordination  of  images. 
Should  the  claimant  lose  his  left  eye,  he  would  be  able,  using  the 
injured  eye,  aided  by  a  lens,  to  fully  perform  his  duties. 

I  think  there  has  not  been  the  loss  of  an  eye  within  the  contem- 
plation of  the  statute,  and  that  the  citified  questi(m  ahaold  be  an- 
swered in  the  negative. .     .   yii       .»> 
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Workmen's  Co3ipensation — Disability — Loss  or  Eye — Loss  of 
Use — C!oRRECTiON  by  Glasses — Srrdth  v.  F.  <&  B,  Const.  Co,y  Supreme 
Court  of  New  York^  Appellate  Division  {Nov.  18,  1918),  172  New 
York  Supplement^  page  681. — ^While  Smith  was  in  the  employ  of  the 
defendant  company  his  eye  was  injured  so  that,  by  the  aid  of  glasses, 
he  had  only  one- third  normal  vision  in  the  injured  eye  and  then  only 
when  he  refrained  from  using  his  good  eye.  If  he  used  his  good  eye 
(the  left)  he  could  not  see  with  the  injured  one  at  all.  In  other 
words,  only  one  eye  could  be  used  at  one  time.  The  company  em- 
ployer appeals  from  an  award  compensating  Smith  for  the  "perma- 
nent loss  of  the  use  of  the  right  (injured)  eye  considered  as  the 
equivalent  of  the  loss  of  such  eye."  Judge  Kellogg,  in  affirming  the 
award,  said : 

With  the  use  of  powerful  glasses  he  has  a  vision  of  about  one- 
third  with  that  eye,  out  in  order  to  obtain  it  he  must  close  the  other 
eye.  In  any  event  he  can  have  only  one  eye,  and  if  he  uses  the  in- 
jured ej^e  he  has  the  vision  of  but  one-third  of  an  eye. 

The  case  differs  from  Frings  v.  Pierce- Arrow  Motor  Co.,  169  N.  Y. 
Supp.  309  [this  Bui.  supra],  where  by  the  use  of  glasses  claim- 
ant had  the  normal  vision  of  the  injured  eye.  There,  without  glasses, 
he  had  vision  of  but  one  eye,  and  with  the  use  of  glasses  had  the 
nonnal  vision  of  the  other  eye  only.  In  any  event  he  had  the  full 
vision  of  one  eye,  and  could  use  either  eye  at  pleasure.  But  here,  t6 
get  a  third  vision  from  the  right  eye,  he  must  forego  entirely  the  use 
of  the  left  eye.  I  think  the  rule  in  the  Frings  case  should  not  be 
extended  beyond  the  facts  there  found. 

I  favor  an  affirmance  of  the  award.  All  concur,  except  Lyon,  J., 
who  dissents. 


Workmen's  Compensation — Employee — Business  of  Empu)yeh— 
Installing  Engine  in  Paper  Mill — McNally  v.  Diamond  Mills 
Paper  Co.,  Court  of  Appeals  of  New  York  (Mar.  12,  1918),  119 
Northeastern  Reporter,  .page  2^2. — Charles  McNally  was  injured 
during  the  installation  of  a  new  engine  for  the  company  named.  He 
had  moved  the  engine  from  the  railroad  to  the  company's  plant  under 
a  contract,  and  when  that  task  was  completed,  he  was  asked  to  assist 
in  the  work  of  installation,  and  did  so,  being  paid  by  the  day,  and 
using  his  own  rigging  in  doing  the  work.  Two  of  his  men  were  hired 
for  the  same  purpose,  but  he  made  no  profit  on  their  labor.  The  ap 
pellate  division  of  the  supreme  court  had  dismissed  his  claim  for  com- 
pensation, but  the  court  of  appeals  reversed  this,  and  affirmed  an 
award  made  by  the  State  industrial  commission  in  his  favor.  In  dis- 
posing of  the  contention  that  McNally  was  an  independent  contractor 
Judge  Cardoza,  who  delivered  the.  opinion,  said : 

He  was  then  employed  by  the  day  to  work  as  a  laborer  with  others. 
He  was  not  in  control  oi  the  job;   he  had  no  power  of  superin- 
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tendence  or  direction;  he  had  no  other  rank  than  the  regular  em- 
ployees of  the  mill  who  were  with  him ;  he  took  his  orders  from  the 
engineer  whom  the  mill  had  placed  in  charge.  In  this  situation,  the 
distinctive  tdcens  of  the  independent  contractor  are  lacking.  The 
claimant  for  the  purposes  of  this  job  was  an  employee,  and  nothing 
more.  What  he  may  have  been  at  other  times  and  for  other  purposes 
does  not  concern  us.  It  is  true  that  his  employment  was  temporary 
and  casual,  but  that  is  not  enough  to  exclude  him  from  the  protection 
of  the  statute. 

Workmen's  Compensation — Employee — Casual  Employment — 
Trying  Out  New  Chauffeur — Marshall  Field  <&  Co.  v.  Industriul 
Commission  of  Illinois^  Supreme  Court  of  Illinois  {Oct  21^  1918)  y 
120  Northeastern  Reporter ^  page  773. — One  Yager  was  in  the  employ 
of  the  company  as  the  superintendent  of  its  garage.  On  December 
1, 1915,  he  hired  one  Rice  as  a  chauffeur  to  drive  the  company's  cars. 
The  employment  was  to  continue  until  December  24,  provided  Rico 
proved  satisfactory.  As  was  the  custom,  an  old  employee  of  the  com- 
pany went  with  Rice  on  the  first  day  of  his  employment  to  ascertain 
how  well  he  ran  the  auto  truck.  The  old  employee,  Fritz,  and  Rico 
made  various  deliveries  and  finally  went  to  one  firm  with  a  load  of 
blankets.  The  elevator  of  this  firm  was  in  the  sidewalk  and  after  the 
first  load  went  down  the  two  men  stood  waiting  for  it  to  return.  It 
was  a  cold  day,  so  Fritz  went  in  front  of  the  truck  to  stand  by  the 
radiator.  He  heard  a  noise  and  upon  investigation  he  found  Rice 
lying  at  the  bottom  of  the  shaft.  His  administrator  brought  action 
for  compensation,  which  was  allowed,  and  the  company  appealed, 
declaring  that  there  was  no  employment,  and  that  if  there  was  it 
was  but  casual.    The  court  in  sustaining  the  award  said : 

Plaintiff  in  error  [company],  among  other  grounds  for  reversal,  in- 
sists that  the  relation  of  emplover  and  employee  did  not  exist  at  the 
time  of  the  accident;  that  if  there  was  any  employment  of  Rice,  it 
was  but  casual :  and  that  there  is  no  evidence  that  the  accident  arose 
out  of  and  in  tne  course  of  the  employment.  An  "  employee  "  is  de- 
fined in  our  workmen's  compensation  act  as  "every  person  in  the 
service  of  another  imder  any  contract  of  hire,  express  or  implied, 
oral  or  written."  Section  6,  subd.  2.  This  provision  of  definition  is 
to  be  construed  broadly.  In  our  judgment  Rice  must  be  held  to  have 
been  an  employee.  Iiis  continued  employment  depended  upon  his 
ability  to  drive  a  car,  and  he  was  put  to  work  with  tne  understanding 
that,  if  he  was  competent,  he  would  be  continued  in  that  employment. 

The  evidence  was  sufficient  to  sustain  the  conclusion  of  the  board 
that  the  accident  arose  out  of  and  in  the  course  of  the  employment 
of  Rice. 

Workmen's  Compensation — ^Employee — ^Independent  Contrac- 
tor— Litis  V.  Risley  Lumber  Co,^  Court  of  Appeals  of  New  York 
{Oct,  29y  1918)  J 120  Northeastern  Reporter,  page  730. — ^Litts  agreed 
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with  the  lumber  oompany  to  paint  three  smokestacks  of  the  latter  for 
the  sum  of  $50.  Litts  was  to  supply  all  necessary  ropes,  scaffolding, 
and  tackle,  and  the  company  was  to  supply  the  paint  and  a  helper. 
While  at  work  on  one  of  the  stacks  the  rope  supporting  him  broke 
and  Litts  fell,  sustaining  injuries  from  which  he  died.  The  widow 
brought  suit  under  the  workmen's  compensation  act  and  recovered  an 
award  which  the  appellate  division  affirmed.  The  lumber  oompany 
claimed  that  litts  was  an  independent  contractor.  This  court  in  re- 
versing the  award  said: 

In  the  instant  case  Litts  was  an  independent  contractor.  He  agreed 
to  do  a  specific  piece  of  work  for  the  company.  In  doing  it  he  had 
absolute  control  of  himself  and  his  helper.  He  was  independent  as 
to  when,  within  a  reasonable  time  after  the  agreement  was  made  be- 
tween him  and  the  company,  and  as  to  where  he  should  commence  the 
work.  He  was  free  to  proceed  in  the  execution  of  it  entirely  in  ac- 
cordance with  his  own  ideas.  He  was  not  to  any  extent  subject  to 
the  directions  of  the  company  in  respect  of  the  method,  means,  or 
procedure  in  the  accomplishment.  He  was  not  subject  to  a  discharge 
oy  the  company  because  he  did  the  painting  in  one  way  racier  than 
in  another.  Those  facts,  considered  by  themselves,  would  constitute 
him  an  independent  contractor. 

In  the  relation  of  employer  and  employee  the  employer  has  control 
and  direction,  not  only  of  the  work  or  performance  and  its  result,  but 
of  its  detail  and  method,  and  may  discharge  the  employee  disobeying 
such  control  and  direction. 

Workmen's  Compensation — ^Empijotee — Independent  Contkac- 
TOK — Skiixed  Worker — Rosedale  Cemetery  Association  v.  Industrial 
Accident  Commission  of  Califomia^  District  Court  of  Appeal^  Sec- 
ond  District  of  Calif omia  {July  i,  1918)  17 If,  PactfiG  Reporter^  page 
851. — ^The  plaintiff  brings  this  action  against  the  defendant  to  have 
an  award  in  favor  of  one  Armstrong,  who  was  employed  by  plaintiff, 
set  aside.  Armstrong  was  especially  skilled  in  the  use  of  dynamite 
and  was  employed  by  plaintiff  to  remove  some  concrete  foundation 
from  its  premises  and  while  doing  this  Armstrong  was  injured. 
Armstrong  had  been  called  before  the  superintendent  and  treasurer 
of  the  plaintiff  and  was  asked  how  long  it  would  take  to  do  the 
blasting  job  and  how  much  it  would  cost.  Armstrong  said  it  would 
take  one  week  to  complete  but  he  could  not  state  the  cost.  No  writ- 
ten agreement  was  made.  Armstrong  went  to  work  for  $5  per  day. 
He  was  not  supervised  or  directed,  because  his  employers  knew  very 
little  about  the  handling  of  the  work,  although  there  was  nothing 
to  prevent  them  from  assuming  full  charge  of  the  work.  Plaintiff 
says  Armstrong  was  an  independent  contractor.  Judge  Works,  ex- 
pressing the  opinion  of  the  court  that  he  was  within  the  act,  said  in 
part: 

In  support  of  its  contention  thlB^t  Arinstrong  was  an  independent 
contractor,  tiie  petitioner  [plaintiff]  cites  many  authorities  to  the 
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feneral  effect  that,  to  quote  from  Green  v,  Soule,  145  Cal.  96,  99,  7^ 
'ac.  337,  339 : 

"  The  chief  consideration  which  determines  one  to  be  an  independ- 
ent contractor  is  the  fact  that  the  employer  has  no  right  of  control 
as  to  the  mode  of  doing  the  work  contracted  for." 

Whether,  however,  the  employer  has  or  has  not  such  right  of  con- 
trol is  necessarily  to  be  determined  from  the  contract  of  employment. 
The  fact  that  there  was  no  right  of  control  can  not  be  predicate*! 
upon  an  absence  of  the  exercise  of  it,  in  practice,  if  the  contract  in 
fact  allows  the  right.  The  employer  would  be  very  likely  to  re- 
frain from  exercising  a  direction  or  control  over  an  employee  as 
to  whom  he  had  the  undoubted  right  of  control,  merely  because  the 
employee  had  a  greater  knowledge  concerning  the  nature  of  tho 
work  to  be  done  than  did  the  employer  himself. 

According  to  the  superintendent  of  the  petitioner,  the  business 
in  which  it  was  engaged  was  cemetery  work.  That  expression  may  bo 
properly  defined^  we  believe,  in  tne  statement  that  it  consists  in 
platting,  grading,  planting,  beautifying,  and  maintaining  a  tract  of 
land  in  such  a  manner  as  to  render  it  an  appropriate  place  for  tho 
sepulture  of  the  dead,  and  to  preserve  it  as  such.  It  can  make  no 
difference  whether  "  cemetery  work  "  is  done  by  means  of  blasting  or 
through  the  use  of  the  wheelbarrow,  the  spade,  or  the  spirit  level. 
All  these  and  other  instrimientalities  may  be  re(][uired  to  reduce  a 
given  tract,  necessarily  variable  to  some  extent  in  character,  to  a 
proper  conaition  for  cemetery  uses  and  to  so  maintain  it.  The  em- 
ployment of  Armstrong  was  in  the  ordinary  course  of  the  business 
of  the  petitioner. 

We  are  satisfied  that  the  finding  that  Armotrong  was  an  eniplojco 
of  the  petitioner  is  supported  by  the  evidence. 


Workmen's  Compensation — Employee — Member  op  Firm  Per- 
forming Services — Cooper  v.  Industrial  Commission  of  Calif omiay 
Supreme  Court  of  California  {Mar,  6^  1916)^  171  Pacific  Reportevy 
page  684- — W.  L.  Cooper  was  a  member  of  a  firm  formed  to  operate 
certain  mining  claims.  He  was  a  practical  mining  engineer,  and  was 
sent  to  the  mine  to  take  samples  of  the  ore  and  make  or  A'erify  reports 
as  to  conditions.  His  expenses  were  to  be  paid  by  the  partnership^ 
also  a  stated  per  diem  allowance  for  his  services.  He  was  killed, 
while  on  this  trip,  through  the  operation  of  a  bucket  tram  operated 
by  the  firm.  His  widow,  Eva  L.  Cooper,  applied  for  compensatioa 
for  his  death,  but  the  industrial  commission  denied  it,  agreeing  with 
the  view  of  the  employer  and  the  insurer  that  Cooper  was  not  aa 
employee  of  the  partnership.  The  supreme  court  took  the  same  p<i- 
sition  and  dismissed  the  claim.  Judge  Bichards  delivered  the  opinion 
and  said  in  part : 

We  are  constrained  to  hold  that  the  industrial  accident  commission 
was  correct  in  its  conclusion  upon  this  subject.  Ordinarily  the  rela- 
tion between  a  partnership  and  its-  members  performing  services  for 
it  is  not  the  relation  of  emploj^er  afld  employees.    The  definition  of 
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the  term  "  partnership "  as  "  an  association  of  two  or  more  persons 
for  the  purpose  of  carrying  on  business  together  and  dividing  its 
profits  between  them  implies  that  each  of  its  members  shall  render 
such  services  to  the  firm  as  he  is  able,  and  without  compensation,  in 
the  absence  of  special  agreements  to  the  contrary.  In  the  rendition 
of  such  services  the  partner  is  acting  in  no  sense  in  the  capacity  of  a 
servant  or  employee  subject  to  the  direction,  or  it  may  be  the  dis- 
charge, of  his  firm  acting  as  his  master  or  employer. 

The  workmen's  compensation  act  clearly  does  not  contemplate  such 
a  mixed  relation  as  that  existing  between  partners,  wherein  each 
member  of  the  partnership  is  at  the  same  time  principal  and  agent, 
master  and  servant,  emplover  and  employee ;  and  wherein  each,  in  any 
services  he  may  render,  whether  under  his  general  duty  as  a  partner, 
or  under  a  special  agreement  for  some  particular  service,  is  working 
for  himself  as  much  as  for  his  associates  in  carrying  on  the  business 
of  the  firm. 


Workmen's  Compensation — Extraterritorial  Effect — Arising 
OUT  OP  AND  in  Course  of  E^iployment — Industrial  Com/mission  of 
Colorado  v.  Aetna  Life  Ins.  Co.^  Supreme  Court  of  Colorado  {July 
i,  1918) ,  17 If  Pacific  Reporter^  page  689. — ^This  action  is  brought  by 
Cora  Lynch,  the  widow  of  Charles  Lynch,  for  compensation  under 
the  Colorado  compensation  statute.  She  was  granted  an  award  by 
the  industrial  commission,  which  the  district  court  annulled.  This 
petition  was  brought  to  have  the  case  reviewed.  The  supreme  court 
granted  the  widow  the  award.  Lynch  was  employed  by  the  C.  E. 
Walker  Contracting  Co.  in  Colorado  as  a  foreman.  Both  parties 
were  residents  of  Colorado,  the  contract  was  made  there,  and  some 
of  the  work  was  to  be  done  there.  Lynch  had  completed  a  job  in 
Afton,  Wyo.,  and  set  out  for  Montpelier,  Idaho,  to  work  at  another 
but  he  missed  the  stage  from  Afton.  A  friend  voluntarily  took  him 
in  his  automobile  and  started  from  Afton,  and  while  on  the  way  the 
machine  overturned  and  Lynch  was  killed.  Defendant  says  that  the 
accident  did  not  arise  out  of  and  in  the  course  of  the  employment 
and  that  the  workmen's  compensation  act  of  Colorado  did  not  have 
extraterritorial  effect.  Justice  Scott,  giving  the  opinion  of  the  court 
which  sustained  the  award,  said  in  part: 

In  the  case  at  bar  it  was  an  essential  part  of  his  employment  that 
the  deceased  should  travel  from  the  place  where  he  installed  one 
plant  to  the  place  where  he  was  to  install  another.  It  is  also  clear 
that  he  adopted  a  reasonable  and  apparently  the  only  facility  for 
such  travel  under  the  circumstances,  and  as  safe  as  any  other  that 
inaj^  have  been  available.  No  case  is  cited  that  adopts  a  different 
rule,  and  we  know  of  none,  as  applied  to  workmen's  compensation 
•statutes. 

In  the  case  at  bar,  if  we  are  to  determine,  in  the  absence  of  any 
provision  of  the  statute  to  the  ooatrtv^^  tiiat  the  doctrine  of  lex  loci 
contractus  [law  of  place  of  contract}  does  not  govern,  it  will  be  to 
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destroy  the  very  spirit  and  purpose  of  the  law  as  it  affects  the  em- 
ployer, the  employee,  and  the  public  welfare.  If  we  assume  that 
there  are  no  worlonen's  compensation  laws  in  the  States  where  de- 
ceased was  to  perform  his  services  outside  of  Colorado,  then  there 
can  be  no  recovery  of  compensation,  notwithstanding  all  premiums 
sufficient  to  maintain  the  workers'  accident  insurance  had  been  fullv 
paid.  On  the  other  hand,  if  we  are  to  assume  that  a  workmen^ 
compensation  law  prevails  in  each  of  the  seven  States  of  Colorado, 
Wyoming,  Idaho,  Montana,  Utah,  Arizona,  and  New  Mexico,  then 
the  employer  must  be  compelled  to  comply  with  each  statute  and  to 
pay  the  premiums  required  by  the  law  of  each  State  for  the  protec- 
tion of  the  one  employee,  or  approximately  seven  times  the  amount 
otherwise  required.  If  this  were  legally  permissible,  the  expense 
would  make  it  prohibitive.  The  result  in  this  case  must  be  that:  The 
employer  has  paid  the  full  premium  demanded  by  the  State  to  insure 
his  employee  against  accident;  the  employee  has  relied  on  the  pledge 
of  his  State  for  the  protection  of  himself  and  his  dependents;  his 
widow  and  cliildren  discover  the  whole  arrangement  to  be  a  delusion 
and  a  snare  and  find  themselves  without  protection.    Thus  the  eni- 

SJoyer  and  employee,  his  dependents,  and  the  public  have  all  been 
eceived  and  cheated,  because  forsooth  the  accident  occurred  beyond 
the  imaginary  line  that  marks  the  boundary  of  the  Commonwealth, 
though  it  happened  within  the  line  of  employment.  We  can  not 
assume  that  the  legislature  ever  intended  such  an  injustice  and  ab- 
surdity in  the  absence  of  some  clear  and  express  provision  in  tho 
statute  to  that  effect,  which  we  do  not  find. 


Workmen's  Compensation  Act — ^Extraterritorial  Effect — ^Em- 
ployee Injured  in  Another  State — State  ex  rel,  ChaTribera  v.  Dis- 
trict  Ccfurt^  Hennepin  County^  Supreme  Court  of  Minnesota  (Jan. 
11 J  1918)  y  166  Northwestern  Reporter ^  page  185. — ^TMs  action  is 
brought  by  the  widow  of  Chambers  to  review  a  judgment  denying 
her  compensation  under  the  workmen's  compensation  act  for  the 
death  of  her  husband.  Chambers  was  a  resident  of  North  Dakota 
and  was  employed  by  C.  C.  Wyman  &  Co.,  a  Minnesota  corporation 
doing  a  general  grain  brokerage  business  in  Minneapolis.  It  doea 
not  appear  that  it  had  a  business  situs  elsewhere.  The  contract  for 
employment  was  made  in  Minneapolis  and  contemplated  the  rendi- 
tion of  services  by  the  deceased  in  soliciting  business  in  Minnesota, 
North  Dakota,  and  elsewhere.  The  firm  furnished  him  with  an  auto- 
mobile with  which  he  performed  such  services.  While  he  was  in 
North  Dakota  on  May  5, 1917,  the  automobile  was  accidentally  over- 
turned and  he  was  killed.  The  accident  arose  out  of  and  in  the 
course  of  the  employment.  The  opinion  of  the  Supreme  Court, 
granting  compensation  as  claimed,  is  in  part  as  follows: 

Liability  would  be  conceded  had  the  accident  happened  in  Min- 
nesota. The  claim  of  the  employer  is  that  compensation  can  not  be 
awarded  for  an  accident  occurring  outside  the  ^ate. 
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In  the  case  before  us  the  business  of  the  employer  was  localized  in 
the  State,  What  the  employee  did,  if  done  in  Minnesota,  was  a  con- 
tribution to  the  business  involving  an  expense  and  presumably  re- 
sulting in  a  profit.  It  was  not  dif^rent  b^use  done  across  the  bor- 
der in  North  Dakota,  It  was  referable  to  the  business  centralized 
in  Min^isota*  Sometimes  the  construction  which  we  adopt  will 
result  to  the  immediate  advantage  of  ih»  employee,  and  against  the 
employer,  and  S(Hnetimes  the  result  will  be  the  reverse.  Whatever 
view  is  adopted,  perplexing  situations  may  arise.  Business  has  scant 
respect  for  State  boimdaries.  An  industry  may  be  located  a  part  in 
one  State  and  a  part  in  another  State,  or  it  may  have  separate  busi- 
ness situs  in  two  or  more,  and  its  employees  may  from  tune  to  time 
work  in  each  and  may  reside  in  one  or  another  at  their  convenience. 
Situations  may  arise  where  it  is  difficult  to  say  whether  the  employ- 
ment is  referaole  by  the  act  of  the  parties  or  by  intendment  of  law 
to  a  business  conducted  in  one  State  or  another  and  whether  the 
governing  law,  applicable  to  an  injury  coming  from  the  employ- 
ment is  that  of  the  one  or  the  other,  or  whether  there  may  be  a  recov- 
ery of  the  employer  under  the  compensation  act  of  one  State  and  of  a 
third  person  under  the  common  law  of  the  State  of  the  injury.  They 
are  safely  left  for  determination  as  they  arise.  Here,  if  &e  facts 
stated  in  the  complaint  are  true,  the  employment  was  referable  to 
the  business  conducted  in  Minnesota,  and  its  compensation  act  is 
the  governing  law  between  employer  and  employee. 

This  case  was  referred  to,  and  its  decision  adopted  by,  the  court  in 
the  case  of  the  State  ex  reL  Maryland  Casualty  Co.  v.  District  Court, 
Rice  County,  166  Northwestern  Reporter,  page  177,  wheie  the  facts 
were  substantially  as  they  are  here. 


Workmen's  Comtkitoation — ^Farm  Labob — ^THSASHiKG-MAGHiNii 
Operator — St€Ue  ex  rel.  Bykle  v.  District  Court  of  Watonwan  Countt/ 
et  al,y  Supreme  Court  of  Minnesota  {June  £8^  1918)^  168  North- 
western Reporter^  po/ge  ISO. — John  Bykle  was  a  separator  man  on  a 
thrashing  machine  which  went  about  from  farm  to  farm  thrashing 
grain  for  the  farmers.  He  asserted  a  claim  for  compensation  for  an 
injury  suffered  when  he  made  a  misstep  and  fell  from  the  deck  of 
the  separator  after  making  some  repairs,  which  he  apparently  might 
reasonably  make,  as  he  was  in  charge  during  the  temporary  absence 
of  the  owner's  brother,  who  operated  the  thrasher.  It  was  held 
that  the  injury  was  one  arising  out  of  the  employment,  but  compen- 
sation was  denied  on  the  ground  that  the  employee  was  a  "farm 
laborer,"  and  as  such  excepted  from  the  operation  of  the  compensa- 
tion law.  This  is  in  direct  opposition  to  the  decision  of  an  Indiana 
court  in  the  case  In  re  Boyer,  117  N.  E.  507  (Bui.  No.  24G,  p.  233). 


« ft'f  f  I  ■« 
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Workmen's  Compensation — Hazardous  Employment — Conduct- 
ing Hospital  Containing  Apparatus  Regulated  by  Ordinances — 
Intoxication  as  Cause  of  Injury — Hahnemann  Hospital  v.  Indus- 
trial Board  of  Illinois  et  aZ.,  Supreme  Court  of  Illinois  {Feb.  20^ 
1918) ,  118  Northeastern  Reporter^  page  767. — William  H.  Delscamp, 
chief  engineer  of  the  hospital  named,  was  killed  in  the  hospital  on  De- 
cember 16, 1913,  under  circumstances  which  left  little  doubt  that  his 
death  was  caused  by  a  fall  down  the  basement  stairs  to  the  con- 
crete floor.  His  duties  of  supervision  often  called  him  down  these 
stairs  to  the  basement  The  industrial  board  made  an  award  to  his 
widow,  and  the  hospital  appealed.  The  appellate  court  reversed  the 
award,  whereupon  the  claimant  appealed  to  the  supreme  court.  One 
question  was  as  to  whether  the  hospital  was  engaged  in  conducting 
an  extrahazardous  business.  Hospitals  are  not  themselves  enumer- 
ated as  extrahazardous,  but  class  8  of  section  3  of  the  compensation 
act  enumerates  one  class  of  the  enterprises  included  as  follows : 

In  any  enterprise  in  which  statutory  or  municipal  ordinance  regu- 
lations are  now  or  shall  hereafter  be  imposed  for  the  regulating, 
guarding,  use,  or  the  placing  of  machinery  or  appliances,  or  for  the 
protection  and  safeguarding  of  the  employees  or  the  public  therein. 

It  appeared  that  ordinances  of  the  city  of  Chicago  affected  the 
building  as  to  the  inclosure  of  at  least  one  elevator  in  a  fireproof 
shaft,  the  equipment  with  fire  escapes  and  the  inspection  of  the 
building,  the  number  and  width  of  stairways,  the  methods  of  in- 
stallation of  electric  wires  and  apparatus,  and  the  inspection  of  the 
boilei*s  and  steam  transmission  apparatus.  Judge  Duncan,  who 
delivered  the  opinion,  stated  the  views  of  the  court  as  to  certain 
general  principles  relating  to  the  classification  of  extrahazardous 
occupations  and  their  application  to  the  present  instance. 

He  said  that  the  court  agreed  with  the  contention  of  the  hospital 
that  no  occupation,  even  if  enumerated  in  the  earlier  clauses  of  sec- 
tion 3,  should  be  deemed  extrahazardous  unless  it  is  so  in  fact,  as 
already  asserted  by  the  court  in  Uphoff  v.  Industrial  Board,  271  111. 
812,  111  N.  E.  128  (Bui.  No.  224,  p.  274),  and  illustrated  by  the  "  con- 
rtruction  "  of  a  chicken  coop  or  the  "  excavation  "  of  a  posthole.  If 
the  circumstances  of  the  height  of  the  building  and  its  equipment 
with  dangerous  machinery  and  power,  however,  are  such  that  its 
safety  is  regulated  by  ordinances,  and  make  it  actually  extrahazard- 
ous, it  is  not  necessary  that  the  variety  of  business  should  itself  bo 
mentioned  in  the  lists  of  enterprises.  Continuing  the  discussion  of 
this  point,  Judge  Duncan  said : 

Under  the  evidence  in  this  case  we  think  it  clearly  appears  that  the 
hospital  of  appellee — i.  e.,  the  business  or  enterprise  of  conducting  a 
hospital  by  it  in  the  building,  with  the  machinery,  appliances,  and 
equipment  therein  used — is,  in  fact,  extrahazardous  within  the  mean- 
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ing  of  the  statute.  Many  of  its  employees  are  engaged  in  handling, 
repairing,  and  operating  the  dangerous  machinery,  equipment,  and 
.appliances,  and  are  exposed  to  the  dangerous  agency  or  power  which 
drives  or  makes  serviceable  such  equipment  and  appliances.  Not  only 
virc  those  employees  exposed  to  such  dangers,  but  all  other  employees 
therein  arc  more  or  less  exposed  to  them.  Extraordinary  care  and 
skill  are  required  in  the  handling  and  management  of  said  equipment 
and  appliances  to  prevent  serious  accidents. 

Another  contention  that  was  held  untenable  was  that  the  hospital 
was  not  an  "enterprise"  under  the  definition  in  the  Uphoff  case, 
supra-  The  court  finally  held  that  it  could  not  be  said  that  the  em- 
ployee's intoxication,  rather  than  his  employment,  was  the  cause  of 
his  death.  Drunkenness  to  be  a  bar  to  compensation,  it  is  said,  must 
be  such  that  the  court  can  say  as  a  matter  of  law  that  it  was  the  cause 
of  death,  and  this  would  only  be  true  if  the  person  were  unable  to 
fulfill  the  duties  of  the  employment.  The  judgment  of  the  appellate 
court  was  reversed,  and  the  award  of  the  Industrial  Board  to  the 
widow  affirmed. 


Wokkmen's  Compensation — Hazardous  Employment — Construc- 
tion OF  Telegraph  Lines — Constitutionality  of  Statute — Inter- 
state Commerce — State  v.  Postal  Telegraph-Cahle  Co.  of  Washing- 
ton^ Supreme  Court  of  Washington  (Apr.  29^  1918)^  172  Pacifio 
Reporter^  page  902, — Action  was  brought  by  the  State  of  Washington 
against  the  company  named  to  recover  the  amounts  of  premium 
on  its  pay  roll,  due  to  the  State  fund  under  the  provisions  of  the  work- 
men's compensation  law,  usually  known  as  the  industrial  insurance 
laAv.  The  premiums  sued  for  included  in  separate  items  those  based 
on  the  pay  roll  of  workmen  engaged  in  the  construction  of  railroad 
linos,  and  of  worlanen  engaged  in  operating  the  telegraph  systems 
within  the  .State.  The  superior  court  of  King  County  entered  judg- 
ment dismissing  the  action.  The  defense  consisted  of  a  denial  that 
the  workmen  were  employed  or  that  the  company  was  engaged  in  a 
hazardous  occupation  under  the  law,  and  of  an  attack  upon  the  con- 
stitutionality of  the  law  as  interfering  with  interstate  commerce,  and 
as  violative  of  personal  property  and  contract  rights.  In  passing 
upon  the  extrahazardous  classification  of  the  occupation  Judge 
Mount,  who  delivered  the  opinion  for  the  supreme  court,  said  in 
part : 

Wo  are  of  the  opinion  that,  unless  the  courts  may  take  notice  of  the 
fact  that  an  occupation  is  not  hazardous,  it  is  within  the  power  of  the 
legislature  to  classify  the  same  as  hazardous.  The  construction  of 
telegraph  lines  has  been  declared  by  the  legislature  of  this  State  to  be 
nn  extrahazardous  occupation.  We  are  of  the  opinion,  therefore,  that 
the  denial  of  the  respondent  that  it  was  engaged  in  an  extrahazardous 
occupation  is  of  no  effect,  because  it  is  a  denial  of  a  legislative 
declaration. 
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As  to  the  paragraphs  of  the  company's  answer  relating  to  inter- 
state commerce  the  court  said : 

The  first,  second,  and  third  affirmative  defenses  are  to  the  effect  that 
the  respondent,  during  the  times  mentioned  in  the  complaint,  was 
engaged  in  interstate  commerce  as  an  agent  of  the  Government,  and 
that  the  tax  here  sought  to  be  collected  is  an  unlawful  attempt  to  reg- 
ulate interstate  commerce  by  placing  a  burden  upon  the  business,  and 
that  the  intrastate  business  is  not  clearly  separable  from  the  interstate 
business. 

Conceding  for  the  present  that  the  employees  engaged  in  sending 
and  receiving  messages  and  in  operating  the  telegraph  system  were 
engaged  in  interstate  commerce,  it  is  plain  that  the  other  class  of  em- 
ployees engaged  in  construction  work  was  not  engaged  in  interstate 
commerce.  These  employees,  according  to  the  complaint,  were  en- 
gaged in  original  construction  of  lines  of  telegraph. 

In  the  case  of  Raymond  v.  Chicago,  Milwaukee  &  St  Paul  Railway 
Co.,  243  U.  S.  43,  37  Sup.  Ct.  268,  where  an  employee  was  en^ged 
in  shortening  the  main  line  of  a  railway  within  this  State,  ana  was 
injured  by  an  explosion  of  a  charge  of  dynamite  while  he  was  work- 
ing in  a  tunnel,  it  was  held  that  such  employee  was  not  engaged 
in  interstate  commerce  at  the  time  of  his  injury,  and  that  he  was 
relegated  for  relief  to  the  workmen's  compensation  act  above  re- 
ferred to.  For  the  same  reason  it  necessarily  follows  that,  even 
though  the  telegraph  company,  the  respondent  here,  is  engaged  in 
interstate  commerce,  its  employees  engaged  in  construction  work 
come  under  the  terms  of  the  employers'  liability  act. 

Conceding  that  the  telegraph  company  is  an  agent  of  the  United 
States,  it  does  not  follow  that  the  provision  made  for  injured  em- 
ployees in  the  construction  of  a  telegraph  system  within  this  State 
is  eidier  a  tax  or  an  attempt  to  regulate  the  business  of  the  telegraph 
company. 

It  is  further  alleged  that  the  employees  of  the  respondent  became 
members  of  the  Postal  Telegraph  Employees  Association,  and  that 
there  was  a  contract  and  agreement  between  the  respondent  and  its 
employees  by  which  the  respondent  agreed  to  pay  its  employees  for 
any  incapacity  happening  during  the  time  of  tneir  employment  at  a 
rate  as  set  forth  in  the  complaint;  that  the  majority  of  the  employees 
who  worked  during  the  years  1911  and  1912  entered  the  employment 
of  the  respondent  before  the  passage  of  the  workmen's  compensation 
act ;  that  the  said  act  illegally  interferes  with  the  rights  of  the  respon- 
dent and  attempts  to  destroy  vested  interests  under  the  contract. 

Matter  is  then  quoted  to  the  effect  that  the  proper  exercise  of  the 
police  power  of  the  State  can  not  be  abridged  nor  delayed  by  reason 
of  existing  contracts ;  and  as  the  compensation  law  is  such  an  exercise, 
such  an  interference  as  is  claimed  does  not  invalidate  it.  (State  ex 
rel.  Pratt  v.  Seattle,  73  Wash.  396, 132  Pac.  45.) 

We  are  of  the  opinion,  therefore,  that,  as  to  the  employees  of  the 
respondent  engaged  in  construction  work,  the  State  was  entitled  to  a 
judgment  for  the  amount  alleged  in  the  complaint.  As  to  the  em- 
ployees engaged  in  the  operation  of  the  lines  of  the  respondent,  we 
are  of  the  opinion  that  the  act  does  not  apply  to  them  under  the 
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allegations  of  the  answer  to  the  effect  that  the  respondent  is  engaged 
in  interstate  commerce;  that  such  employees  are  engSLged  in  operating 
the  system  for  handling  interstate  messages;  that  a  large  percentage 
of  the  business  actually  done  for  the  years  mentioned  in  the  com* 
plaint  consisted  in  interstate  messages;  and  that  it  is  impossible  to 
segregate  or  separate  the  time  when  the  employees  were  en^a^ed  in 
interstate  commerce  from  the  time  that  they  were  engaged  in  mtra- 
state  commerce. 

The  employees  who  are  engaged  in  operating  the  telegraph  lines 
and  in  handling  interstate  and  intrastate  messages  are,  no  doubt, 
engaged  in  interstate  commerce.  It  is  clear  that  me  Congress  of  the 
United  States  may  establish  a  rule  of  liability  and  a  method  of  com- 
pensation for  such  employees.  This  act,  therefore,  by  its  terms, 
applies  to  such  persons  oiily  to  the  extent  of  their  mutual  connec- 
tion with  intrastate  work,  which  shall  be  clearly  separable  and  dis- 
tinguishable from  interstate  or  foreiCT  commerce.  Under  the  all^a- 
tion  of  the  answer,  this  work  is  not  clearly  separable  and  distinguish- 
able as  to  those  employees.    If  this  is  true,  the  act  does  not  apply. 

General  questions  of  constitutionality  were  disposed  of  by  refer- 
ence to  decided  cases.  The  judgment  of  dismissal  was  reversed,  with 
instruction  to  enter  judgment  in  favor  of  the  State  for  the  premiums 
due  for  the  construction  employees,  with  leave  to  make  a  suitable 
answer  as  to  the  inseparability  of  the  time  of  the  employees  engaged 
in  operation,  into  those  engaged  in  interstate  and  intrastate  commerce. 


Workmen's  Compensation — Injury  Arising  Out  or  and  in 
Course  of  Employment — Assault  on  One  Employee  by  Another — 
Pekin  Cooperage  Co.  v.  Industrial  CofMmsaion^  Supreme  Court  of 
Illinois  (Oct.  21, 1918),  120  Northeastern  Reporter,  page  55(?.— The 
plaintiff  cooperage  company  had  in  its  employ,  among  others,  two 
men,  Basor  and  Miller,  who  acted  as  cullers  for  their  respective  barrel 
raisers.  They  each  selected  from  their  respective  racks  staves  to  be 
used  for  the  raisers.  When  one's  rack  became  empty  it  was  cus- 
tomary to  draw  on  a  neighbor's  rack.  Miller  had  first  been  placed  on 
this  work  on  the  day  of  the  injury  and  had  been  drinking  to  a  certain 
extent.  He  left  his  work  for  a  period  and  when  he  returned  he  took 
a  number  of  staves  from  Easor's  rack.  Rasor  protested  in  rather 
violent  language,  whereupon  Miller  assaulted  him  and  injured  him. 
Rasor  applied  for  compensation  which  was  granted  by  the  Industrial 
Board.  The  employer  attacked  this  award,  and  in  affirming  it  the 
court  said : 

Rasor  clearly  suffered  an  accidental  injury  in  the  course  of  his  em- 
ployment. It  was  a  sudden  and  unexpected  mishap,  occurring  out- 
side the  usual  course  of  events,  without  any  design  on  his  part,  while 
he  was  engaged  at  his  work.  The  compensation  to  be  provided  and 
to  be  paid  by  the  employer  under  the  workmen's  compensation  act  is 
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not,  however,  for  all  accidental  injuries  which  mav  be  sustained  bv 
his  employees  in  the  course  of  their  emplOTment,  out  only  for  such 
as  may  also  arise  out  of  the  employment.  There  must  be  some  causal 
relation  between  the  employment  and  the  injury.  It  is  not  necessary 
that  the  injury  be  one  which  ought  to  have  been  foreseen  or  expected, 
but  it  must  be  one  which  after  the  event  may  be  seen  to  have  had  its 
origin  in  the  nature  of  the  employment. 

Where  the  disagreement  arises  out  of  the  employer's  work  in  which 
two  men  are  engaged,  and  as  a  result  of  it  one  injures  the  other,  it 
may  be  inferred  that  the  injury  arose  out  of  the  employment. 


Workmen's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Employment — Assault  on  One  Employee  by  Another— 
Quarrel  Over  Possession  op  Tool. — Jacquemin  et  al.  v.  Seymour 
Manufacturing  Co,^  Supreme  Court  of  Errors  of  Connecticut  {Mar. 
12^  1918)^  103  Atlantic  Reporter^  page  115. — The  company  named  is 
engaged  in  the  manufacture  of  iron  castings,  the  casters  leaving  their 
work  for  the  day  w^hen  they  have  poured  the  molten  metal  into  the 
molds.  In  order  not  to  have  too  many  casters  at  one  time  about  the 
cupola  where  the  molten  metal  is  di*awn  out,  and  not  to  have  the 
casters  get  through  and  leave  earlier  than  was  desirable,  the  company 
limited  the  number  of  ladles  supplied  to  the  men.  One  O'Shaugnessy 
and  his  helper  were  using  one  ladle,  which  they  had  secured  permis- 
sion to  use  from  another  who  had  just  been  using  it,  and  Jacquemin 
had  another  ladle  in  front  of  his  working  place,  placed  there  by  him. 
Wlien  he  and  his  helper  started  to  pick  this  up  he  was  told  by 
O'Shaugnessy  to  desist  or  he  would  get  into  trouble.  After  angry 
words  had  passed  between  them  O'Shaugnessy  started  for  Jacquemin, 
and  they  scuffled,  rolling  on  the  floor,  until  O'Shaugnessy  let  his 
opponent  up  because  they  were  endangering  one  of  the  molds.  Jac- 
quemin then  started  for  O'Shaugnessy  again,  and  the  latter  dealt  him 
a  blow  over  the  heart  which  resulted  in  his  death.  The  question  con- 
tested was  whether  the  injury  arose  out  of  the  employment.  The 
commissioner  and  the  trial  court,  which  passed  upon  the  parents' 
claim  for  compensation,  took  the  view  that  it  did,  holding  that  the 
(juarreling  was  a  natural  consequence  of  the  conditions  of  the  busi- 
ness and  the  manner  of  conducting  it.  The  supreme  court  held  that 
the  fight  was  a  purely  personal  affair,  and,  calling  attention,  among 
other  things,  to  the  fact  that  Jacquemin  renewed  it  when  it  might 
have  been  terminated,  denied  compensation.  In  the  course  of  the 
opinion  it  was  said: 

The  fact  that  employees  sometimes  quarrel  and  fight  while  at  work 
does  not  make  the  injury  which  may  result  one  which  arises  out  of 
their  employment. 
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Workmen's  Compensation — ^Injury  Arising  Out  of  and  in 
Course  of  Employment — ^Assault  on  One  Employee  by  Another — 
Skylarking — Mountain  Ice  Co.  v.  McNeil  et  al.^  Court  of  Errors 
and  Appeals  of  New  Jersey  {Mar.  7,  1918) ,  103  Atlantic  Reporter^ 
page  18^, — Albert  McNeil,  19  years  of  age,  and  Edward  Toomey,  15, 
worked  together  in  the  icehouse  of  the  company  named.  On  Janu- 
ary 28, 1914,  the  two  boys  had  been  skylarking  together,  and  finally 
had  a  scuffle,  during  which  the  president  and  the  foreman  of  the 
company  came  in  and  ordered  them  back  to  work.  Later  on,  while 
McNeil  was  at  work,  Toomey  struck  him  over  tiie  head  with  an  ice 
pick,  rendering  him  unconscious  and  fracturing  his  skull.  Jennie  Mc- 
Neil petitioned  for  compensation  as  his  guardian.  Judgment  in  her 
favor  was  rendered  in  the  court  of  common  pleas  of  Morris  County 
and  was  affirmed  by  the  supreme  court.  The  court  of  errors  and 
appeals  reversed  the  decision,  the  same  court  having  held  in  HuUey 
V.  Moosbrugger,  88  N.  J.  Law  iei,  95  Atl.  1007  (Bui.  No.  189,  p. 
279),  that  an  employer  was  not  responsible  for  assaults  by  one  em- 
ployee upon  another.  In  the  present  case  the  distinction  was  at- 
tempted to  be  made  that  the  company  had  knowledge  of  the  matter, 
and  that  therefore  what  happened  was  a  risk  incidental  to  the  em- 
ployment. The  court  held  that  such  an  occurrence  as  a  violent  as- 
sault could  not  be  anticipated  from  what  had  been  previously  seen, 
Judge  Walker  saying,  in  part,  as  to  this : 

'  We  think  that  because'  of  the  skylarking  which  came  under  the 
observation  of  the  president  and  superintendent  of  the  ice  company's 
plant,  namely,  skylarking  between  these  boys,  charged  the  president 
and  superintendent  with  contemplating  no  more  than  that  the  same 
thing  might  occur  again^  that  is,  skylarking  or  horseplay,  not  that 
one  boy  might  thereafter  commit  an  atrocious  assault  upon  the  other. 


Workmen's  Compensation — Injury  Arising  Otrr  op  and  in 
Course  op  Employment — Burns  From  Falling  Asleep  While 
Waiting  por  Elevator — Richards  v.  Indianapolis  Abattoir  Go,^  SiP- 
preme  Court  of  Errors  of  Connecticut  {Dec.  15^  1917)^  102  Atlantic 
Reporter^  page  6O4. — Joseph  Eichards,  a  driver  for  the  company 
named,  came  in  from  his  route  after  working  hard  handling  meat  on 
a  cold  day,  from  6  a.  m.  to  12  noon.  His  next  duty  was  to  take  by 
elevator  some  beef  to  an  upper  floor.  Learning  that  the  elevator  was 
in  use,  and  would  be  so  for  15  minutes,  he  sat  down  upon  a  nail  keg 
a  few  feet  from  the  elevator  shaft  and  near  the  fire  box  of  a  boiler. 
No  one  else  was  about  that  part  of  the  premises.  He  dozed  off,  on 
account,  as  the  compensation  commissioner  found,  of  his  weariness 
and  chilled  condition  and  the  heat,  and  awoke  to  find  himself  afire. 
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His  greasy  apron,  the  commissioner  found,  had  caught  fire  from  the 
heat  or  from  a  flying  bit  of  coal.  An  award  in  his  favor  for  the 
resulting  injuries  was  affirmed  by  the  superior  court  of  New  Haven 
County,  and  the  supreme  court  of  errors  also  found  that  the  injury 
was  one  arising  out  of  and  in  course  of  employment,  Judge  Rora- 
back  for  the  court  saying: 

The  controlling  question  here  presented  is  whether  Richards,  the 
claimant,  when  injured,  was  actually  doin^  the  work  he  was  employed 
to  do  or  whether  he  was  doing  somethmg  substantially  dinerent. 
He  was  injured  while  on  duty,  m  his  working  hours,  when  waiting 
for  an  opportunity  to  continue  his  service  of  employment. 

The  accident  occurred  when  the  claimant  was  at  a  place  where  he 
might  reasonably  be.  There  was  no  turning  aside  upon  his  part — ^no 
attempt  to  serve  ends  of  his  own.  The  fact  that  he  fell  asleep,  under 
the  circumstances  set  forth  in  the  finding,  was  not  decisive  of  liis 
claim.  This,  at  the  most,  was  negligence,  and  our  compensation  act 
of  1913  expressly  provides  that  in  an  action  to  recover  damages  for 
injuries  sustained  by  an  employee  arising  out  of  and  in  course  of  his 
employment  it  shall  not  be  a  defense  that  the  injured  employee  was 
negligent. 


Workmen's  Compensation — ^Injurt  Arising  Out  of  and  in 
Course  of  Employment — Chambermaid  Cleaning  Out  Light  Well 
IN  Absence  of  Janitor — Williamson  v.  Industrial  Accident  Com- 
mission.  Supreme  Court  of  California  {Mar.  12,  1918),  171  Pacific 
Reporter,  page  797. — Mrs.  Harriet  A.  Prosser  was  an  employee  of  a 
small  hotel  in  Oakland,  Calif.,  which  was  kept  in  order  by  the 
proprietress,  Mrs.  Prosser,  and  the  janitor.  Mrs.  Prosser's  duties 
were  largely  confined  to  keeping  the  chambers  in  order;  she  some- 
times attended  the  telephone  and  assisted  the  clerk.  The  janitor 
was  ill  for  some  time,  and  rubbish  collected  in  the  bottom  of  a  light 
well  upon  which  the  windows  of  some  of  the  rooms  opened,  and 
which  he  was  accustomed  to  clean  out.  At  the  suggestion  of  the 
owner  of  the  building,  whom  she  saw  in  the  absence  of  the  proprie- 
tress, Mrs.  Prosser  went,  without  her  employer's  consent  and  against 
the  advice  of  the  clerk  whom  she  told  where  she  was  going,  to  clean 
out  the  well.  This  necessitated  climbing  about  9  feet  down  a  ladder 
after  climbing  out  the  window  and  getting  a  footing  on  a  narrow 
ledge  below;  and  it  was  said  that  it  was  suitable  work  only  for  a 
young  and  active  man.  In  attempting  to  do  this  she  fell  and  received 
injuries  which  resulted  in  her  death.  An  award  was  made  to  her 
sister  for  the  benefit  of  a  young  girl  whom  she,  Mrs.  Prosser,  and 
her  husband  had  informally  adopted.  The  court  held  that  she  had 
gone  outside  the  scope  of  her  employment  in  the  attempt  in  which 
she  was  injured,  and  annulled  the  award  of  compensation. 
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Workmen's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Employment — ^Drinking  Acid  by  Mistake  for  Water — 
In  re  Osterbrink^  Supreme  Judicial  Court  of  Massachusetts  {Feb.  117 ^ 
1918)^  118  Northeastern  Reporter^  page  657. — ^Henry  Osterbrink,  a 
man  72  years  of  age,  was  employed  by  John  P.  Squires  &  Co.  as 
door  tender,  to  stand  outside  the  cooling  room  of  the  plant  and  open 
the  door  when  any  of  the  men  wanted  to  pass  in  with  a  truck.  The 
temperature  where  he  stood  being,  during  the  summer,  the  same  as 
outdoors,  he  had  for  some  time  kept  in  the  cooler  a  bottle  of  water 
for  his  use.  There  was  no  definite  provision  for  drinking  water  on 
that  floor,  but  some  of  the  men  drank  from  a  rubber  hose  attached  to 
a  faucet  in  the  cooling  room.  A  bubbling  fountain  was  on  the  floor 
below.  The  practice  of  putting  bottles  of  coffee  and  tea  in  the 
cooler  was  known  to  and  permitted  by  the  management,  but  they 
did  not  know  of  this  employee's  placing  water  there.  On  July  7, 
1916,  he  took  a  bottle  from  under. the  sink  where  he  kept  his  water 
and  drank  from  it.  It  was  muriatic  acid  which  the  evidence  war- 
ranted the  industrial  accident  board  in  finding  had  been  left  by  em- 
ployees engaged  in  soldering,  and  it  caused  his  death.  The  award 
of  compensation  by  the  board  to  the  claimants,  daughters  of  the  de- 
ceased, was  affirmed.  Judge  Pierce  saying : 

We  are  of  opinion  that  there  was  a  causal  connection  between  the 
employment  and  the  accident.  The  placing  of  bottles  of  coffee  or  tea 
in  the  cooler  had  the  sanction  and  approvjd  of  the  subscriber.  There 
is  no  evidence  that  it  disapproved  the  cooling  of  water  in  bottles  in 
the  refrigerator,  and  it  would  be  a  natural  and  reasonable  expecta- 
tion that  employees  would  place  water  in  bottles  in  the  cooler  in 
summer  time  to  relieve  the  thirst  of  the  employees  or  to  be  drunk  by 
them  with  their  meals,  in  preference  to  their  drinlring  from  the  end 
of  a  rubber  tube  or  from  a  bubble  fountain  after  going  to  the  floor 
below.  We  are  also  of  opinion  that  the  risk  of  drinking  acid  from 
n  bottle  which  had  been  exchanged  or  substituted  for  a  tattle  of  like 
appearance  containing  drinking  water  by  an  employee,  whose  work, 
required  the  use  of  such  a  substance,  was  not  too  remote  a  danger  to 
be  found  to  be  an  incident  of  that  employment. 


Workmen's  Compensation — Injury  Arising  Out  or  and  in  Course 
OF  Employment  —  Frostbite  —  Compensable  Injury  —  Ellingson 
Lurriber  Company  v.  Industrial  Com/mission  of  Wisconsin^  Supreme 
Court  of  Wisconsin  {Dec.  Sy  1918) ,  169  Northwestern  Reporter ^  7>^(7^ 
568. — ^This  action  was  brought  by  the  lumber  company  in  an  effort  to 
have  an  award  made  by  the  commission  in  favor  of  one  Beaulieu  set 
aside  and  vacated.  Beaulieu  was  employed  by  the  lumber  company 
as  a  woodsman.  By  a  mix  up  of  orders  he  went  one  afternoon  to  the 
wrong  place  to  work.    When  the  mistake  was  discovered  he  was  sent 
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to  the  right  place.  In  order  to  make  up  for  the  time  thus  lost  he  ex- 
erted himself  to  accomplish  a  great  amount  of  work,  and  in  doing 
so  his  feet  became  wet  from  perspiration.  On  his  way  back  to  the  camp 
his  feet  froze,  and  he  then  sought  compensation  for  this  injury.  In 
affirming  the  award  of  the  commission  the  court  said : 

The  facts  being  undisputed,  the  question  is:  Has  the  employee, 
Beaulieu,  brought  himself  within  the  provision  of  the  act  under  the 
doctrine  approved  by  this  court  in  the  case  of  Hoenig  v.  Industrial 
Commission,  159  Wis.  646, 150  N.  W.  996  [Bui.  189,  pp.  276. 2771  ?  In- 
juries  to  employees  for  which  compensation  is  to  be  paid  under  the 
workmen^s  compensation  act  are  such  as  are  incidental  to  and  ^row 
out  of  the  employment.  Compensation  is  not  given  for  an  injury 
resulting  from  exposure  to  a  hazard  which  is  not  peculiar  to  the  in- 
dustry or  substantially  increased  by  reason  of  the  nature  of  the 
services  which  the  employee  is  required  to  perform. 

Iniury  by  freezing  is  certainly  not  peculiar  to  the  industry  in 
whicn  defendant,  Beaulieu,  was  engaged.  Did  the  nature  of  Beau- 
lieu's  employment  expose  him  to  a  nazard  from  freezing  which  was 
substantially  increased  by  reason  of  the  services  which  he  was  re- 
quired to  perform  ?  It  has  been  said  that  the  causative  danger  need 
not  have  been  foreseen  or  expected,  but  after  its  event  it  must  appear 
to  have  had  its  origin  in  a  risk  connected  with  the  employment 
and  to  have  flowed  from  that  source  as  a  rational  consequence. 

It  is  clear  that  the  exposure  of  Beaulieu  to  the  injury  by  freezing 
was  substantially  increased  by  reason  of  the  nature  of  the  services 
which  he  was  obliged  to  render.  We  think  it  must  be  held  that  tiio 
injury  for  which  compensation  was  awarded  was  proximately  caused 
by  accident  within  the  meaning  of  the  compensation  statute. 


Workmen's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Employment — Going  to  or  from  Work — Incidentai* 
Duty — State  ex  rel.  McCarthy  Bros.  Co.  v.  District  Courts  Supreme 
Court  of  Minnesota  (Nov.  i,  1918)^  169  Northwestern  Reporter^  page 
i7J^. — The  McCarthy  Bros.  Co.,  a  Minnesota  corporation  doing  a  gen- 
eral grain  brokerage  business  in  Minneapolis,  employed  one  Von  Ha- 
gen,  who  lived  in  Bismarck,  N.  Dak.,  as  its  traveling  salesman.  It 
was  Von  Hagen's  custom  to  cover  his  territory  in  North  Dakota  dur- 
ing the  week  and  return  to  his  home  on  Sunday.  At  the  time  of  the 
accident  the  Missouri  River  had  inundated  the  tracks  of  the  railroad 
and  in  an  effort  to  cross  the  river  to  return  to  his  home  Von  Hagen 
and  some  others  entered  a  rowboat  and  attempted  to  row  across  the 
river.  They  were  unsuccessful,  and  their  boat,  striking  a  submerged 
fence  post,  overturned  and  Von  Hagen  was  drowned.  His  dependents 
were  allowed  compensation.  This  action  opposes  the  award.  The 
opinion  of  the  supreme  court  affirming  the  award  is  in  part  as 
follows : 

Decedent's  duties  required  his  traveling  from  place  to  place  in  his 
territory,  which  was  several  hundred  miles  from  nis  employers'  placo 
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of  business.  It  was  proper  that  he  should  have  some  regular  or  fixed 
place  for  communicating  with  his  employers.  His  home  was  near 
his  field  of  labor.  He  made  it  his  headauarters,  as  well  as  his  retreat 
for  over  Sunday,  as  he  properly  woula,  and  as  his  employers  must 
naturally  have  expected  and  intended  he  should  do.  Indeed,  all  the 
correspondence  between  them  so  indicates.  We  see  no  reason  why  he 
might  not  properly,  and  without  stepping  outside  the  scope  of  his 
employment,  return  to  his  home  from  his  field  of  labor  on  the  Sab- 
batn  day.  We  think  the  trial  court  was  justified  in  finding  from  the 
evidence  that  decedent  came  to  his  death  by  reason  of  an  accident 
arising  out  of  and  in  course  of  his  employment. 


Workmen's  C!ompensation — Injury  Arising  Out  of  and  in 
Course  op  Employment — Going  to  or  from  Work — Incidental 
Duty — Extrahazardous  Work — Casual  Employment — Scully  v.  In- 
dustrial  Commission^  Supreme  Court  of  Illinois  {Oct.  £i,  1918)^  120 
NortKeastem  Reporter^  pdge  ^92. — Scully  was  a  sewer  builder,  who 
usually  worked  as  a  subcontractor  under  general  contractors.  He 
**  usually  employed  from  two  to  five  men  for  such  work."  De  Vito 
had  been  in  the  employ  of  Scully  for  about  five  months  as  a  laborer, 
his  chief  work  being  to  dig  ditches  and  to  carry  material  to  and 
from  the  place  of  work.  On  the  day  of  the  accident  De  Vito  was 
met  while  on  his  way  to  work  by  Scully,  who  was  driving  a  Ford 
motor  truck.  Scully  instructed  De  Vito  to  get  on  the  truck  and  go 
with  'him  to  get  some  material  and  to  bring  it  to  the  place  where 
the  work  was  to  be  done  that  day.  After  having  loaded  the  material 
on  the  truck  and  while  on  their  way  to  the  place  of  work  the  machine 
was  run  into  by  a  street  car,  and  De  Vito  was  injured.  De  Vito 
sued  for  compensation,  and  an  award  was  granted  him  by  the  Indus- 
trial Commission.  Scully  now  brings  proceedings  to  have  this  award 
set  aside,  claiming  De  Vito's  occupation  was  not  extrahazardous  and 
therefore  not  under  the  workmen's  compensation  act,  that  De  Vito's 
injury  did  not  arise  out  of  and  in  the  course  of  his  employment,  and 
that  his  employment  was  casual.  The  court  affirmed  the  award,  say- 
ings in  part: 

The  trenches  dug  by  De  Vito  necessarily  had  to  be  as  deep  as  the 
sewers  and  water  mains  laid  in  the  streets,  and  it  requires  no  stretch 
of  the  imagination  to  see  and  understana  at  once  that  his  occupa- 
tion was  more  dangerous  than  an  ordinary  occupation  and  therefore 
extrahazardous. 

An  injury  may  occur  within  the  course  of  the  employment,  and 
arise  out  oi  it,  even  though  it  happen  while  the  employee  is  on  his 
way  to  or  from  his  usual  place  oi  employment,  or  wnile  engaged  in 
the  doing  of  an  act  that  is  necessary  to,  or  an  incident  of,  the  em- 
plojnnent. 

I>e  Vito's  employment  was  not  casual,  as  argued  by  the  plaintiff  in 
error.    His  employment  can  not  be  said  to  have  been  uncertain,  hap- 
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hazard,  irregular,  or  incidental,  as  distinguished  from  stated  or  regu- 
lar. The  word  "  casual,''  in  the  statute,  has  reference  to  the  contract 
for  service,  and  not  to  the  particular  item  of  work  being  done  at 
the  time  of  the  injury. 


Workmen's  Compensation  —  Injury  Arising  Out  of  and  in 
Course  op  Employment — Going  to  or  from  Work — ^Incidental 
Duty — Parties  Plaintiff — Coster  v.  Thompson  Hotel  Co.^  Supreme 
Court  of  Nehrasha  {June  ISj  1918)  ^  168  Northwestern  Reporter^  page 
191. — The  widow  of  Coster  brought  this  action  for  compensation  for 
the  death  of  her  husband.  Coster  had  been  employed  by  defendant 
as  a  general  foreman  of  mechanical  work  for  a  hotel  owned  by  de- 
fendant. On  the  morning  of  the  accident  Coster  telephoned  to  the 
hotel  and  gave  instructions  to  his  subordinates  as  to  some  plumbinj^ 
work  to  be  done.  Some  supplies  were  needed.  Coster  then  tele- 
phoned to  the  plumbing  company  and  ordered  what  he  needed  and 
then,  as  was  his  custom,  set  out  on  his  motorcycle  to  get  the  sup- 
plies from  the  plumbing  company.  On  his  way  he  collided  with  a 
street  car  and  was  injured  and  later  died.  Two  contentions  arc 
made:  First,  that  such  an  action  as  this  should  be  brought  by  the 
dependents  of  deceased  and  not  by  his  administrator,  arid  second, 
that  the  death  was  not  caused  by  an  accident  "  arising  out  of  and  in 
the  course  "  of  deceased's  employment.  After  quoting  two  sections 
of  the  statute  referring  to  the  first  point,  the  court  said : 

These  sections,  construed  together,  seem  to  authorize  recovery  to 
be  had  by  the  dependent  or  dependents  themselves,  their  legal  guard- 
ian or  trustees,  the  executors  or  administrator  of  the  deceased,  and 
if  no  such  representative  be  qualified,  the  payment  may  be  made  "  to 
such  persons  as  would  be  appointed  administrator  of  such  decedent.'' 
The  statute  is  confusing  upon  its  face  and  inconsistent^  but  it  should 
be  liberally  construed,  and,  if  it  is  borne  in  mind  that  its  object  is  to 
furnish  compensation  to  those  dependent  on  the  deceased  for  sup- 

I)ort,  it  does  not  seem  very  important  in  whose  name  the  action  is 
)rought  so  long  as  the  relief  is  sure  to  reach  the  proper  party. 

The  next  pomt  argued  by  the  defendant  is  that  the  death  "was 
not  caused  by  accident  arising  out  of  and  in  the  course  of  employ- 
ment." We  can  not  take  this  view.  It  was  a  part  of  Coster's  duty 
to  obtain  materials.  He  was  his  own  master  as  to  his  hours  and 
place  where  he  might  engage  in  his  master's  service.  When  he  or- 
dered material  by  telephone  from  his  house  he  was  in  the  course  of 
his  employment,  and  when  he  was  accidentally  struck  and  killed 
upon  the  street  while  on  the  way  to  procure  materials,  the  accident 
arose  out  of  the  employment.    Both  tiie  order  for  the  goods  and  tlxe 

froing  to  procure  them  were  strictly  within  his  duties.  The  fact  that 
le  rode  upon  a  motorcycle  which  he  commonly  used  in  performing 
errands  and  in  going  to  and  from  his  home,  does  not  alter  the  trase. 
He  had  a  right  to  use  such  instrumentalities  as  were  best  fitted  to 
perform  his  master's  work. 
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Workmen's  Compensation — Injury  Akisino  Out  of  and  in 
Course  of  EMPiiOYMENT — Goino  to  or  from  Work — iNciDENTAii 
DuTT — PiACE  OF  Work — ^Injury  to  Salesman — Bachman  v.  Water- 
mctTij  Appellate  Court  of  Indiana  {Nov.  2C,  1918) ,  ISl  Northeastern 
Reporter^  page  8. — This  action  for  compensation  was  brought  by  tht 
widow  of  Lee  F.  Waterman  who*,  when  he  was  killed,  was  a  salesman 
in  the  employ  of  Bachman.  Bachman  oi)erated  a  flour  mill^  and 
Waterman  sold  the  flour  to  grocery  stores  in  and  about  the  city.  It 
was  Waterman's  custom  and  duty  to  call  on  the  customers  and  pros- 
pective customers  of  Bachman's  products,  and  before  6  o'clock  of 
each  day  to  telephone  from  his  home  the  orders  received  during 
the  day.  On  the  day  of  the  accident  he  had  just  called  on  a 
customer  and  was  crossing  the  street  when  he  was  struck  by  an  auto- 
mobile. It  was  not  known  whether  he  was  crossing  the  street  to 
catch  a  car  to  return  home  or  to  see  another  groceryman.  The  In- 
dustrial Board  allowed  compensation  and  the  employer  appealed. 
The  opinion  of  the  court  affirming  the  award  is  in  part  as  follows : 

This  court  is  committed  to  the  following  doctrine :  That  an  injury 
is  received  in  the  course  of  the  employment  when  it  is  suffered  while 
the  workman  is^doing  what  he  was  hired  to  do;  that  it  arises  out  of 
the  employment  when  it  appears  that  there  is  a  causal  connection 
between  the  environments  oi  the  empk>yment  and  the  resulting  in- 
jury;  that  such  causal  connection  is  not  indicated  by  the  mere  fact 
that  a  workman's  employment  required  him  to  be  at  a  certain  place  at 
a  certain  time,  and  while  there  was  injured,  but  it  must  appear  also 
that  the  nature  of  his  employment  subjected  him  at  such  place  to  a 
cciiMUk  danger,  although  not  foreseen,  and  that  by  reason  of  being 
subjected  to  such  danger  he  was  injured;  that  under  the  workmen ^s 
compensation  act  an  employee's  jplaoe  of  employment  is  sufficiently 
comprehensive  to  include  all  territory  that  he  is  required  to  visit  in 
pefrorming  the  duties  of  his  employment;  that  where  the  duties  of 
his  employment  require  him  to  travel  public  streets,  the  perils  and 
hazards  incident  to  travel  thereon,  such  as  the  danger  of  coming  in 
contact  with  moving  vehicles,  becomes  a  part  of  the  ^vironment  in 
which  he  is  required  to  work. 

Under  the  facts  this  case  is  not  governed  by  those  decisions  wherein 
it  appears  that  a  workman  was  injured  while  returning  from  or 
goi&g  to  his  place  of  employment,  the  day's  duties  being  completed 
or  not  yet  cnmmenoed,  but  rather  by  that  other  line,  wherem  the 
day^s  service  in  its  general  scope  being  completed,  there  yet  remains 
some  other  incidental  duty,  the  workman  being  injured  while  per- 
forming it.  In  such  cases  it  is  held  that  the  injury  arises  out  of  and 
in  the  course  of  the  employment. 

The  duty  or  custom  of  Waterman  to  telephone  his  orders  from  his 
home  is  such  incidental  duty  as  mentioned  in  the  last  paragi^ph  of 
the  above  opinion. 


• 
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Workmen's  Compensation — Injury  Arising  Out  op  and  in 
Course  of  Employment — Going  to  or  from  Work — Returning 
FROM  Errand — N.  K.  Fairbanks  Co.  v.  Industrial  Com/mission^  Su- 
preme Court  of  Illinois  (Oct,  21^  1918) y  120  Northeastern  Reporter^ 
page  Jt57, — This  was  a  proceeding  to  have  an  award  made  by  the  In- 
dustrial Commission  to  the  widow  of  McGuire  for  compensation  for 
his  death  set  aside.  The  lower  court  affirmed  the  award  and  ap- 
peal was  taken  to  this  court.  McGuire  was  employed  by  the  plain- 
tiff and  was  sent  to  the  plant  of  Darling  &  Co.  to  inspect  and 
get  samples  of  some  fats.  This  he  did,  but  did  not  complete  his  in- 
spection before  7.15  p.  m.  The  plaintiff's  plant  closed  at  6  p.  m. 
McGuire  therefore  decided  to  take  the  samples  home  with  him  and 
bring  them  to  plaintiff  the  following  morning.  On  leaving  Darling  & 
Co.'s  plant  and  while  on  his  way  home  he  was  struck  and  killed  by  a 
street  car.    In  reversing  the  award  for  compensation  the  court  said : 

At  the  time  deceased  was  injured  his. duties  for  the  day  had  ceased 
and  he  was  on  his  way  to  his  home.  He  was  not  doing  anything 
incidental  to  his  employment,  and  the  applicant  was  not  entitled  to 
compensation  for  his  death. 


Workmen's  Compensation — Injury  Arising  Out  or  and  in 
Course  or  Employment — Going  to  or  from  Work — Week-End 
Trip — International  Harvester  Co.  of  New  Jersey  v.  Industrial  Board 
of  Illinois  et  al.y  Supreme  Court  of  Illinois  {Feb.  20^1918)^118  North- 
eastern Reporter^  po^e  711. — William  C.  Sain  was  an  employee  of 
the  company  named  at  its  plant  in  Chicago,  but  was  detailed  to  the  In- 
ternational Harvester  Co.  of  America  at  Detroit,  and  sent  out  to 
places  within  a  radius  of  75  miles  to  assemble  farm  machinery 
which  was  sent  knocked  down  to  local  dealers.  On  Saturday,  No- 
vember 11,  1915,  he  was  in  Grand  Blanc,  and  at  3  p.  m.  announced 
that  he  was  going  to  Detroit  to  spend  Sunday  and  would  return  and 
finish  the  work  Monday.  He  took  a  jitney  bus  to  go  to  Flint,  ex- 
pecting to  take  the  train  there;  but  on  the  way  the  jitney  was  struck 
by  a  train  and  he  was  killed.  The  question  at  issue  was  whether  the 
injury  was  one  arising  out  of  and  in  course  of  employment  of  the  de- 
ceased, and  the  Industrial  Board  held  that  it  was,  and  made  an  award 
to  the  beneficiaries,  who  had  received  a  payment  from  an  employees' 
benefit  fund,  whose  plan  was  to  pay  benefits  only  for  accidents  not  so 
arising.  The  board  found  as  facts  that  it  was  the  custom  for  em- 
ployees to  go  into  the  city  and  remain  for  Sunday,  and  that  the  ex- 
penses in  such  cases  were  paid  by  the  company ;  also  that  the  deceased 
had  charged  his  railroad  fare  and  supper  the  evening  of  the  accident  in 
his  expense  account,  and  that  the  charge  had  been  allowed.  The 
court  emphasized  evidence  that  the  employees  tried  to  complete  work 
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SO  as  to  report  between  jobs  on  Saturday  night,  when  expenses  would 
of  course  be  paid,  but  that  they  were  expected  to  remain  until  a  piece 
of  \vork  was  done.  It  also  called  attention  to  testimony  that  the 
exi>ense  account  had  been  allowed  under  a  misapprehension,  and, 
holding  that  the  board's  conclusion  was  not  supported  by  competent 
evidence,  reversed  the  judgment. 


Workmen's  Compensation  —  Injury  Arising  Out  of  and  in 
Course  of  Employment — Heating  Water  for  Washing — In  re 
Ayers,  AppellcUe  Court  of  Indiana  {Jan.  18^  1918) ,  118  Northeastern 
Reporter^  page  386. — Omer  Ayers  claimed  compensation  from  his 
employer,  the  Ansted  Spring  &  Axle  Co.,  and  the  Industrial  Board 
of  Indiana  submitted  to  the  court  for  decision  the  question  whether, 
under  the  facts  as  found  by  it,  he  was  injured  by  an  accident  arising 
out  of  and  in  the  course  of  employment.  It  appeared  that  the  em- 
ployees had  been  in  the  habit,  after  finishing  work,  in  order  to  heat 
water  for  washing,  of  heating  an  iron  in  the  furnace  and  dropping 
it  into  a  bucket  of  water.  On  November  23,  1916,  the  fire  in  the  fur- 
nace had  gone  out  when  Ayres  and  another  employee  completed 
their  work.  They  went  into  an  adjacent  room,  which  was  in  another 
department  of  the  factory,  and  observing  a  tank  of  hot  liquid, 
which  appeared  to  be  water,  proceeded  to  set  their  bucket  therein. 
It  was  in  fact  an  explosive  acid,  and  when  they  placed  in  it  the 
bucket  of  cold  water  it  exploded,  and  injured  Ayres  so  that  he  was 
totally  disabled  until  May  7,  1917,  and  thereafter  partially  inca- 
pacitated for  a  length  of  time  which  could  not  be  determined  at  the 
time  of  the  trial.  The  tank  was  not  labeled  in  any  way  to  indi- 
cate its  contents,  but  afterwards  the  employer  labeled  it  to  show  this 
and  also  that  it  was  dangerous.  The  court  held  that  the  injury  arose 
out  of  the  employment  and  was  compensable.  The  opinion  was  deliv- 
ered by  Judge  Ibach,  who  also  called  attention  to  the  acquiescence  of 
the  employer  in  the  custom  of  washing  before  leaving  the  premises, 
and  stated  that  the  deviation  from  the  usual  plan  of  accomplishing 
this  was  not  unnatural.    In  the  course  of  the  opinion  he  said : 

Where  an  employee  is  injured  while  on  duty,  or  while  doing  some- 
thing incident  to  his  employment,  and  reasonably  necessary  to  his 
personal  health  or  comfort,  though  not  strictly  necessary  to  his  em- 
ployment, such  injury  will  ordinarily  be  held  to  arise  out  of  the 
employment. 

Workmen's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Employment — Leaving  Work  to  Talk  to  Friend — Bur- 
DKN^  OF  Proof — Robinson  v.  State,  Supreme  Court  of  Errors  of  Con- 
necticut {July  £3 J 1918)  J 10 J^  Atlantic  Reporter^  page  491. — Robinson 
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was  employed  by  the  highway  department  of  the  State  as  a  working 
foreman  of  a  gang  of  workmen  who  were  repairing  the  State  high- 
way. While  he  was  at  work  a  friend  drove  up  and  stopped  on  the 
other  side  of  the  road  from  th^  one  on  which  Bobinson  was  working 
and  called  out  to  hiuL  Itobinson  proceeded  to  cross  the  road  to  speak 
to  his  friend  and  while  doing  so  a  touring  car  ran  into  him  and  killed 
him.  These  proceedings  were  brought  by  Robinson's  mother  for  com- 
l^ensation  under  the  workmen's  compensation  act.  The  commissioner 
and  the  lower  court  denied  an  award.  In  reversing  the  lower  court 
and  directing  that  an  award  be  granted  the  court  said : 

Upon  the  findings  of  the  commissioner  the  case  turns  on  the  ques- 
tion whether  one  employed  as  a  foreman  of  a  repair  gang  on  a  much- 
traveled  State  highway  does  or  does  not  step  outside  of  his  em- 
ployment as  a  matter  of  law,  because  he  starts  to  cross  the  road, 
in  response  to  a  friendly  salutation,  for  the  purpose  of  conver- 
sation, when  there  is  no  evidence  as  to  how  long  he  intended  to 
talk,  and  no  evidence  that  his  starting  to  cross  the  road  did  inter- 
fere, or  that  his  intended  conversation  would  have  interfered,  with 
the  due  performance  of  his  work  as  foreman.  We  think  the  question 
must  be  answered  in  the  negative. 

The  burden  of  proof  was,  of  course,  on  the  claimant  to  show  that 
Robinson's  injury  arose  out  of  and  in  the  course  of  his  employment 
That  it  arose  out  of  his  emplojTnent  is  not  denied. 


Worki^ien's  Compensation  —  Injtjby  Arising  Out  of  and  in 
Course  of  Eimployment — Lunch-Hour  Accidents — ^Beneficiaries — 
Humphrey  v.  Industrial  Commission^  Supreme  Court  of  Illinois 
{Oct.  21^  1918) ,  120  Northeastern  Reporter^  page  816. — Humphrey,  as 
a  member  of  the  partnership  of  Humphrey  &  Co.,  brought  this  action 
to  review  an  award  by  the  Industrial  Board  in  favor  of  the  father 
of  Leo  Riordan,  deceased.  Leo  was  employed  by  the  company  in 
its  three-story  factory.  There  was  an  elevator  in  the  factory  which 
it  was  the  custom  and  privilege  of  the  emploj-ees  to  use  and  which 
Leo  had  been  instructed  how  to  operate.  During  the  lunch  hour  on 
the  day  of  the  accident  Leo  was  eating  his  lunch  on  the  second  floor. 
One  of  the  employees  ran  the  elevator  to  the  first  floor,  leaving  it 
there.  Shortly  after  the  elevator  was  heard  running  and  then  was 
heard  to  stop  and  a  scream  was  heard.  Leo  was  found  wedged  be- 
tween the  gate  on  the  second  floor  and  the  floor  of  the  elevator,  fatally 
injured.  Leo  during  the  past  four  years  had  contributed  to  the 
support  of  his  parents,  although  they  were  not  dependent  upon  him. 
The  company  claims  that  the  accident  did  not  arise  out  of  and  in  the 
course  of  the  employment  and  that  the  father  was  not  entitled  to 
compensation.  The  opinion  of  the  court  sustaining  the  award  is,  in 
part,  as  follows: 
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The  deceased  was  required  to  taj^e  his  lunch  to  the  plant  with 
him  and  was  permitted  and  expected  to  eat  it  on  the  premises.  No 
particular  place  was  assigned  to  any  of  the  employees  to  eat  their 
lunch,  but  each  man  was  permitted  to  eat  wherever  he^  desired  about 
the  plant.  All  the  employees  used  the  elevator  during  the  lunch 
hour  as  thej  had  occasion  to,  just  as  they  used  it  during  tne  hours  the 
plant  was  in  operation.  Whether  the  deceased  was  negligent  in  his 
operation  of  the  elevator,  or  in  attempting  to  get  off  while  it  was  in 
motion,  was  immaterial.  He  was  permitted  to  use  this  elevator  as  an 
incident  of  his  employment,  and  was  so  using  it.  Unless  it  could 
he  shown  that  he  deliberately  placed  himselx  in  this  position  of 
danger  for  the  purpose  of  taking  his  life,  the  plaintiffs  in  error  are 
liable  under  the  workmen's  compensation  act.  There  is  nothing  here 
to  indicate  that  this  was  anything  but  an  accident.  The  proof  amply 
sustains  the  finding  that  the  accident  arose  out  of  and  in  the  coui'se 
of  the  employment. 

The  statute  does  not  require  that  the  parents  of  lineal  heirs  shall  be 
dependent  upon  deceased,  but  it  is  sufficient  if  the  deceased  employee 
leaA^e  parents  to  whose  support  he  had  contributed  within  four  years 
prior  to  the  time  of  the  injury. 


Workmen's    Compensation — ^Injury   Arising   Out   of   and    in 

Course     of     Employment — ^Lunch-Hour     Accidents — ^Deviation 

FROM  Route  of  Travel — Moore  <&  Scott  Iron  Works  et  al.  v.  Indus- 

trial  Accident  Comrmssion  et  al,^  District  Court  of  Appeal^  First 

District^  California   {Mar.  25^  1918)^  172  Pacific  Reporter^  pdg^ 

IIH. — An  award  was  granted  Minerva  Higgins  by  the  Industrial 

Accident  Commission  for  compensation  for  the  death  of  Michael 

Higgins,  deceased  employee,  against  Moore  &  Scott  Iron  Works, 

employer.    The  award  of  the  Industrial  Accident  Commission  was 

annulled,  upon  the  petition  of  the  plaintiff,  because  the  act  which 

caused  the  death  of  Michael  Higgins  was  held  not  to  have  been 

in  the  course  of  his  employment.    The  considerations  of  the  court 

were : 

Michael  Higgins,  employed  as  a  bolter-up  within  the  hull  of  a  ship 
in  the  course  of  construction  at  the  Moore  &  Scott  Iron  Works,  left 
liis  employment  for  the  purpose  of  going  to  his  lunch;  he  went  by 
an  unusual  route,  and  imdertook  to  go  down  a  scaffolding  and  ladder 
on  the  outside  of  the  ship,  a  means  not  intended  for  his  use  in  leaving 
the  ship  at  any  time,  another  and  perfectly  safe  method  of  exit 
having  been  provided  by  his  employers.  In  doing  so  he  lost  his  hold 
and  fell  and  was  killed.  Upon  these  facts  it  must  be  held  that  the 
<lcath  of  Higgins  did  not  take  place  in  the  course  of  his  employ- 
ment; nor  was  he  at  the  time  of  the  accident  performing  any  service 
growing  out  of  or  incidental  to  his  employment,  nor  acting  within  the 
course  thereof. 
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Workmen's  Compensation — ^Injury  Arising  Out  of  and  in 
CbuRSE  of  Employment — ^Personal  Errand — Public  Hazards — In 
re  Betta  et  al,.  Appellate  Court  of  Indiana  {Jan,  18,  1918),  118 
Northeastern  Reporter,  page  661. — ^Howell  T.  Belts,  an  employee  of 
Ebenezer  Crompton,  who  was  in  the  business  of  tinning  and  furnace  re^ 
pairing,  was  killed  on  October  6, 1916.  Betts,  with  another  employee, 
returned  with  the  employer's  horse  and  wagon  from  the  job  to  the 
place  of  business  for  lunch,  as  was  his  custom,  and  the  employer  ad- 
vanced him  a  small  sum  of  money  for  the  purchase  of  tobacco.  They 
started  back  to  their  work,  and  when  the  other  man,  who  was  driving^ 
stopped  to  water  the  horse,  Betts  stepped  off  to  go  across  the  street  to 
a  drug  store  to  buy  the  tobacco,  and  was  struck  by  an  automobile 
and  killed.  The  Industrial  Board  referred  to  the  court  the  ques- 
tion whether  the  accident  arose  out  of  the  employment,  and  this 
was  decided  in  the  negative,  one  judge  dissenting.  The  following 
is  quoted  from  the  opinion  delivered  by  Judge  Hottel : 

Of  course,  it  can  not  be  said  that  Betts,  while  on  an  errand  for  him- 
self, was  doing  any  service  requii'ed  by  his  employment,  and  we  are 
unable  to  see  wherein  his  employment  exposed  him  to  the  hazard  or 
danger  which  resulted  in  his  death.  To  illustrate  our  meaning,  if 
the  employment  of  the  injured  party  had  been  of  the  kind  to  take 
him  on  a  roof,  and  in  ^ing  for  his  tobacco  he  had  slipped,  or  for 
any  other  cause  had  fallen  from  the  roof  and  been  injured,  we  can 
see  a  connection  between  the  employment  and  the  injury,  in  that  his 
employment  placed  him  where  the  hazard  of  indulging  in  his  tobacco 
was  increasea.  In  the  instant  case  the  employment  did  not  keep  de- 
ceased on  the  street  as  a  pedestrian.  If  it  could  be  said  to  expose 
him  to  any  dangers  of  the  street,  other  than  that  to  which  the  public 
generally  are  exposed,  it  was  the  danger  of  traveling  in  a  vehicle 
to  and  from  his  work.  In  other  words,  as  a  pedestrian  on  the  street 
going  for  his  tobacco,  his  employment  exposed  him  to  no  danger  that 
would  not  have  been  incurred  by  any  other  pedestrian  on  a  like 
errand,  nor  was  he  exposed  to  any  hazard  different  from  or  in  excess 
of  the  hazard  to  which  he  would  have  been  exposed  when  on  such 
errand,  though  he  had  not  been  engaged  in  the  employment  indicated* 


Workmen's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Employment — Watchman  Shot  by  Trespasser — De- 
pen  dence  of  Daughter — Mechanics*  Furniture  Co.  v.  Industrial  Board 
of  Illinois  et  ah,  Supreme  Court  of  Illinois  {Dec.  19,  1917),  117 
Northeastern  Reporter,  page  986. — ^The  Industrial  Board  of  Illinois 
awarded  compensation  of  $16.25  semimonthly  from  October  18, 1914, 
until  192  payments  had  been  made,  to  the  administrator  of  August 
Anderson,  deceased,  for  the  use  of  his  daughter,  Margaret  Anderson. 
The  deceased  was  a  night  watchman  for  the  furniture  company 
named.    On  the  morning  of  October  18,  1914,  his  body  was  found 
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on  the  premises  near  the  boiler  room,  he  having  been  instantly  killed 
by  a  .32-caliber  bullet.  His  revolver  of  that  caliber  was  missing  from 
the  boiler  room,  and  was  found  the  following  March  under  a  board 
about  60  feet  away.  Anderson's  wife  was  dead,  but  he  left  two 
daughters,  both  of  age.  One  was  married  and  lived  with  her  hus- 
band, and  made  no  claim.  The  other  was  22  years  of  age  and  worked 
as  a  domestic,  receiving  $5  or  $6  per  week.  During  1911  this  daughter 
had  lived  with  her  father  for  seven  weeks  during  an  illness,  and  he 
had  cared  for  her  and  furnished  her  board.  In  the  summer  of  1914 
she  went  to  a  hospital  for  an  operation,  and  on  her  return  went  to 
her  father's  house,  taking  some  of  her  meals  with  him  and  some  with 
her  married  sister,  who  was  at  that  time  living  in  the  other  part  of  a 
two-apartment  house  owned  by  the  father.  The  award  to  this 
daughter  was  affirmed,  Judge  Farmer  delivering  the  opinion.  It 
was  held  that  the  evidence  tended  to  show  that  the  employee  was 
killed  by  some  marauder,  not  because  of  personal  enmity  but  because 
he  was  a  watchman.  The  other  question  in  dispute  was  whether  or 
not  the  daughter  Margaret  was  entitled  to  compensation.  The  law  of 
Illinois  of  1913  included  as  beneficiaries  relatives  of  certain  classes  to 
whose  support  the  deceased  had  contributed  within  four  years  of  the 
injury,  and  it  was  held  that  the  daughter  fulfilled  these  conditions. 
That  the  Illinois  law  in  this  provision  differed  from  most  of  the  com- 
pensation laws  is  noted  in  another  case  decided  by  the  same  court, 
Peabody  Coal  Co.  v.  Industrial  Board  of  Illinois,  117  N.  E.  988;  but 
the  law  was  amended  in  1917  so  as  to  require  actual  dependence.  In 
the  case  last  mentioned  compensation  was  awarded  to  two  married 
daughters,  each  of  whom  had  six  children,  and  who  were  not  dependent 
upon  their  father,  but  to  whom  he  had  made  contributions  of  assist- 
ance regularly. 


Workmen's  Compensation — Injury  by  Third  Party — Amount 
OF  Recovery  BY  Employer — Albert  A.  Albrecht  Co.  v.  Whitehead  c6 
Kales  Iran  Works ^  Supreme  Cchirt  of  Michigan  (Mar.  £7j  1918),  166 
Northwestern  Reporter,  page  855. — Both  the  plaintiff  and  the  de- 
fendant in  this  case  were  contractors  in  the  construction  of  a  build- 
ing, the  former  for  masonry  and  the  latter  for  structural  steel.  John 
I>ebinski,  an  employee  of  the  Albrecht  Co.,  was  injured,  as  was 
claimed,  by  the  negligence  of  the  employees  of  the  iron  works.  He 
elected  to  take  compensation  from  his  employer  rather  than  to  sue 
the  company  causing  the  injury,  and  payments  were  made  to  him, 
amounting  to  $1,408.33  at  the  time  of  the  commencement  of  the  suit 
by  the  Albrecht  Co.,  and  to  $2,215  at  the  time  of  the  trial  in  the 
circuit  court  of  Waj'nc  County.  This  court  allowed  the  company 
to  recover  from  the  iron  works  the  sum  which  the  employee  would 
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have  been  entitled  to  recover  from  the  latter  if  he  had  elected  to 
pursue  that  remedy,  which,  according  to  the  jury's  verdict,  was 
$10,000.  Appealing,  the  iron  works  contended  that  such  a  basis  for 
recovery  by  the  employer  was  wrong,  and  that  the  amount  should  be 
limited  to  the  sum  paid  by  the  employer  to  the  injured  man  as  com- 
pensation. The  supreme  court  agreed  with  this  view,  holding  that 
the  recovery  of  the  excess  was  not  permissible  either  for  the  benefit 
of  the  employer  or  the  employee.  It  held,  further,  that  recovery 
might  be  had  only  after  payment  made  to  the  employee,  since  the 
industrial  accident  board  might  at  any  time  reduce  the  amount  of 
the  payments  or  order  them  discontinued,  thus  causing  confusion. 
In  the  present  instance  the  case  was  remanded  to  the  trial  court  for 
ascertainment  of  the  amoimt  already  paid  to  the  employee,  with  a 
provision  for  further  suits  for  future  payments.  Judge  Bird,  who 
delivered  the  opinion,  said,  in  part,  in  regard  to  the  main  question  at 
issue : 

To  hold  that  the  employer  might  recover  the  same  amount  the 
injured  party  might  have  recovered  would  permit  the  employer  to 
speculate  on  the  misfortunes  of  his  employees. 

But  counsel  reply  to  this  that  a  trust  should  be  impressed  on  the  ex- 
cess recovered  in  favor  of  the  injured  party.  If  this  were  so,  would  not 
the  injured  party  then  have  two  remedies,  when  the  statute  says  he  shall 
have  but  one?  If  the  injured  party  is  willing  to  waive  the  excess  by 
accepting  the  more  certain  award  of  the  compensation  board,  why 
should  the  act  permit  a  disinterested  person  to  recover  it?  We  are 
persuaded  that  the  langua^  should  be  construed  to  mean  that  the 
employer  may  enforce  the  liability  of  such  other  person  to  the  extent 
that  he  has  paid  compensation  to  the  injured  party  and  no  further. 
This  construction  is  not  only  consistent  with  the  letter  of  the  law 
but  is  in  accord  wij:h  the  spirit  of  it. 


Workmen's  Co3ipensatiox — Injury  by  Thiro  Party — ^Electiox 
OF  Remedies — Swader  v.  Kansas  Flour  Mills  Co,^  Supreme  Court  of 
Kansas  {July  6, 1918^  and  Nov,  P,  1918) ,  176  Pacific  Reporter,  pa{/e 
14s. — This  action  was  brought  for  damages  for  the  wrongful  death 
of  the  husband  of  the  plaintiff.  The  husband  was  in  the  em- 
ploy of  the  defendant  company  when  he  met  his  death.  The 
statute  of  Kansas  allows  recovery  from  the  employer  in  the  form 
of  compensation  or  a  recovery  from  the  wrongdoer  in  the  form  of 
damages,  but  both  compensation  and  damages  can  not  be  had.  The 
company  paid  the  compensation  to  the  clerk  of  the  industrial  com- 
mission, but  plaintiff  did  not  receive  or  accept  it.  The  company  suc- 
cessfully demurred  to  plaintiff's  action  in  the  trial  court.  In  setting 
aside  this  demurrer  the  supreme  court  said : 

The  time  will  probably  come  in  the  course  of  the  present  lawsuit 
when  plaintiff  must  elect  whether  she  will  accept  the  compensation 
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provided  for  her  or  accept  the  damages  which  she  may  recover 
against  Hoffman  [the  negligent  third  party],  provided  she  success- 
fully maintains  her  cause  of  action  against  him,  but  there  is  nothing 
in  the  statute  which  says  or  infers  that  she  need  choose  between  the 
damages  and  the  onnpensation  until  she  knows  definitely  which  is 
the  more  to  her  advantage.  In  this  respect  the  Kansas  statute  differs 
from  some  other  State  laws. 


Workmen's  Compensation — ^Injury  by  Third  Parties — ^Elec- 
tion OP  Remedies — ^Actions  by  Dependents  —  Vereehe  v.  City 
of  Chrand  Rapids^  Supreme  Court  of  Michigan  {Sept.  J?7, 1918) ,  168 
Northweatem  Reporter^  page  1019. — ^David  Vereeke  was  killed  while 
in  the  employ  of  the  city  of  Grand  Rapids.  His  mother  claimed 
compensation,  and  the  Industrial  Accident  Board  granted  her  an 
award.  His  father  started  proceedings  to  have  himself  appointed 
administrator.  The  mother  opposed  this  action.  They  compro- 
mised and  sued  the  Grand  Rapids-Muskegon  Power  Co.,  whose  neg- 
ligence caused  the  son's  death,  and  recovered  damages.  They  then 
divided  the  damages  according  to  the  compromise.  The  city  of 
Grand  Rapids  now  wants  the  amount  thus  acquired  by  the  mother 
accredited  to  its  favor  on  the  amount  of  compensation  it  must  pay 
her.  Their  contention  is  under  section  15,  part  3,  which  prevents  an 
employee  from  taking  both  compensation  and  damages.  The  court, 
in  ruling  that  this  section  did  not  apply  to  dependents,  gave  the 
following  opinion: 

Neither  the  section  under  consideration  [sec.  15,  supra],  however, 
nor  section  1  of  part  6,  contains  any  limitation  upon  the  right  oi 
dependents  except  that  under  section  1  of  part  6  a  dependent  who 
accepts  compensation  from  an  employer  releases  the  said  employer 
from  all  claims  or  demands  at  law,  if  any,  arising  from  such  injury. 

We  think  it  can  not  be  contended  that  Kate  Vereeke,  by  accepting 
compensation  from  the  city  of  Grand  Rapids,  thereby  released  the 
Grand  Rapids-Muskegon  Power  Co.,  the  alleged  wrongdoer,  from 
liability  in  an  action  for  the  benefit  of  heirs  at  law  or  creditors  of 
David  Vereeke.  By  making  a  claim  for  compensation  against  the 
employer,  the  defendant  city,  she  clothed  that  employer  under  the 
terms  of  section  15,  part  3,  with  a  right  of  action  against  the  wrong- 
doer. Had  that  right  of  action  been  prosecuted  by  the  city,  recovery 
thereupon  would  certainly  have  been  taken  into  consideration  in 
awarding  damages  in  a  suit  instituted  by  the  administrator  of  the 
estate  against  the  alleged  wrongdoer.  Having  failed  to  protect  its 
rights  in  the  manner  pointed  out  by  the  statute,  we  are  of  the  opinion 
that  the  appellant  city  can  not  now  by  petition  to  the  Industrial 
Accident  Board  have  credited  upon  the  award  against  it  any  sums 
received  by  Kate  Vereeke  as  a  result  of  the  suit  against  the  power 
company. 
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Workmen's  Compensation  —  Injury  by  Third  Party — Elec- 
tion OF  Remedies — ^^  Plant  " — Carlson  v.  Mock^  Supreme  Court  of 
Washington  (June  16^  1918) ,  173  Pacific  Reporter^  page  6S7. — Carl- 
son was  employed  as  a  track  oiler  by  the  Puget  Sound  Traction, 
Light  &  Power  Co.,  and  while  engaged  in  the  duties  of  his  employ- 
ment was  struck  by  an  automobile  negligently  driven  by  the  de- 
fendant, Mock,  and  injured.  This  action  was  brought  to  recover  for 
the  injuries  received.  Mock  was  a  third  party  and  was  not  in  the 
employ  of  the  company.  There  is  a  proviso  in  the  workmen's  com- 
pensation act  permitting  an  injured  employee  to  choose  whether  to 
proceed  under  the  act  or  to  sue  the  third  party  when  he  is  injured 
away  from  the  employer's  plant  by  the  negligent  act  of  said  third 
party.  The  lower  court  said  the  railway  tracks  were  part  of  the 
company's  plant  and  granted  defendant  a  nonsuit,  whereupon  the 
plaintiff  appealed.   In  reversing  the  lower  court  Justice  Tolman  said : 

If  one  were  to  lose  sight  of  the  purposes  of  the  act,  and  construe  the 
word  "plant"  strictly,  he  might,  under  some  definitions,  and  pos- 
sibly under  this  definition,  say  that  it  included  the  street  rsdlway 
tracks  as  a  part  of  the  plant  of  the  operating  company.  But  a  lib- 
eral construction,  having  in  mind  the  purposes  of  the  act,  and  the 
necessity  of  giving  full  force  to  the  proviso,  leads  to  the  conclusion 
that  the  legislature  never  intended  that  the  term  "  plant "  should  in- 
clude, more  than  that  part  of  the  employer's  fixed  property  over 
which  he  has  exclusive  control,  and  can  not  be  applied  to  a  public 
street  or  highway,  though  occupied  by  the  employer  for  certain  pur- 
poses, over  which  the  general  traveling  pubnc  nave  at  least  equal 
rights  with  the  employer,  and  over  which  the  employer  has  no  over- 
sight, or  method  of  protecting  the  employee  from  the  negligent  or 
wrongful  acts  of  third  persons.  To  hold  otherwise  would  deny  the 
right  of  election  to  all  workmen  whose  regular  duties  take  them  upon 
the  public  highways. 

Workmen's  Compensation — Injury  Due  to  Accident — ^Latent 
Disease — Proximate  Cause — Behan  v.  John  B.  Honor  Co.^  Limited, 
Supreme  Court  of  Louis'lana  {June  SO,  1917),  78  Southern  Reporter j 
page  689, — Behan  was  working  as  a  longshoreman  for  the  defendant 
company.  While  attempting  to  remove  a  sic  id  from  the  ship  to  the 
wharf  he  slipped  and  fell  into  the  river.  He  fell  upon  some  wooden 
piling  or  stringers  and  hurt  his  head  and  sjMne.  He  sued  for  com- 
pensation at  the  rate  of  $10  per  week  for  400  weeks  and  was  allowed 
$6.50  for  400  weeks.  The  defendant  appealed  on  the  ground  that 
the  plaintiff  had  been  suffering  from  a  latent  case  of  locomotor  ataxia. 
This  disease  had  in  no  way  manifested  itself  in  the  plaintiff  prior 
to  his  injury  and  he  was  not  aware  that  he  had  it.  Judge  O'Niell, 
giving  the  opinion  of  the  court,  said : 

The  evidence  leaves  no  doubt  that  the  plaintiff's  physical  di«*ability 
resulting  from  the  accident  is  worse  than  it  would  be  if  he  had  not 
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been  diseased  at  the  time  of  the  accident.  But  the  accident  was,  none 
the  less,  the  proximate  cause  of  the  present  disability.  We  are  not 
aware  of  a  decision  of  this  court  on  the  subject,  but  it  is  well  settled 
in  jurisprudence  elsewhere  that  the  fact  that  a  person  was  alreadjy 
afllicted  with  a  dormant  disease  that  might  some  day  produce  physi- 
cal disability  is  no  reason  why  he  should  not  be  allowed  damages 
or  compensation  for  a  personal  injury  that  causes  the  disease  to  be- 
come active  or  virulent  and  superinduces  physical  disability. 


Workmen's  Compensation — ^Insurance — Duty  of  Employers — 
Powers  of  Industrial  Commissions — Industrial  Comrmssion  of  Utdk 
V.  Daly  Mining  Co.^  Supreme  Court  of  Utah  {Apr,  5, 1918) ,  172  Pacific 
Reporter,  page  301. — ^This  was  an  original  action  by  the  plaintiff  com- 
mission for  a  writ  of  mandamus  to  be  issued  to  the  defendant  mining 
company  requiring  the  latter  to  take  out  insurance  or  otherwise  com- 
ply with  the  workmen's  compensation  law  of  1917  of  the  State  of 
Utah.  The  counsel  for  the  plaintiff  claim  that  the  law  is  compulsory 
and  requires  defendant  to  take  out  insurance  or  give  security  under  it, 
while,  on  the  other  hand,  counsel  for  the  defendant  allege  that  the 
law  is  elective  only  at  the  will  of  the  employer.  The  case  was  con- 
tested by  defendant  by  interposing  a  demurrer.  Chief  Justice  Frick, 
expressing  the  opinion  of  the  court,  upholding  the  commission,  said, 
in  part: 

The  application  in  this  case  is  more  particularly  based  upon  subdivi- 
sion 3,  of  section  53,  supra.  That  section  provides  that  all  employers 
of  labor,  except  municipalities,  "shall  secure  compensation  to  their 
employees  in  one  of  the  following  ways":  (1)  By  insuring  payment 
of  compensation  in  the  "  State  insurance  fund  ";  (2)  by  insuring  pay- 
ment by  insuring  with  some  company  engaged  in  the  indemnity  in- 
surance business ;  or  (3)  by  furnishing  satisfactory  proof  to  the  com- 
mission of  the  financial  ability  of  the  employer  to  pay  such  compensa- 
tion direct  to  his  employees.  If,  however,  the  employer  desires  to  pay 
direct  without  obtaining  insurance  as  provided  in  subdivisions  1  and 
2  aforesaid,  the  commission  may,  in  its  discretion,  nevertheless,  re- 
quire security  in  the  manner  provided  in  the  act  so  that  in  case  any 
employee  shall  become  entitled  to  compensation  the  same  will  be  paid 
without  delay.  It  is  alleged  in  the  application  that  on  the  1st  day  of 
July,  1917,  the  defendant  made  application  to  the  commission  pur- 
suant to  the  subdivision  3  aforesaid  for  the  privilege  of  paying  the 
compensation  provided  by  the  act  to  its  employees  direct;  that  the 
commission  granted  the  privilege,  upon  the  express  condition,  how- 
ever, that  the  defendant  "  file  with  the  commission  its  surety  bond  or 
liquid  collateral  in  the  sum  of  $25,000."  A  formal  order  to  that  effect 
was  made  by  the  commission,  and  the  defendant  has  failed  and  refused 
to  comply  with  such  order  or  to  otherwise  secure  payment  of  compen- 
sation to  its  employees  as  provided  by  the  act.  All  of  the  foregoing 
facts  are  admitted  by  the  demurrer.  The  commission  therefore 
prayed  that  the  defendants  be  ^  commanded  to  file  with  the  commis- 
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sion  its  bond  in  the  sum  of  $25,000,  or  liquid  security  in  that  ajnount 
as  required  by  said  commission's  order,  or,  in  lieu  thereof ,  file  its  policy 
with  said  commission  as  evidence  of  its  having  insured  its  employees 
either  in  the  State  insurance  fund  or  in  some  stock  corporation,^  as 
provided  by  the  act. 

Counsel  for  the  defendant,  however,  vigorously  contend  that  the 
provisions  of  the  act  relating  to  the  insuring  of  the  payment  of  com- 
pensation are  merely  elective^  or,  as  they  put  it,  are  at  most  coercive 
in  view  of  the  severe  penalties  that  are  imposed  and  by  reason  of 
other  provisions  contained  in  the  act.  In  order  to  give  counsel  full 
benefit  of  their  contention,  we  have  felt  constrained  to  set  forth  vari- 
ous sections  upon  which  they  more  especially  rely  in  full.  While  we 
freely  concede  that  there  are  quite  a  number  of  provisions  and  expres- 
sions contained  in  those  sections  which,  if  considered  by  themselves, 
would  more  or  less  strongly  indicate  the  insurance  feature  to  be  elec- 
tive, yet,  when  the  act  is  considered  as  a  whole,  and  when  the  manifest 
purpose  thereof  is  kept  in  mind,  it  is  quite  clear,  to  our  minds  at  least, 
that  the  legislature  intended  the  insuring  of  compensation  in  advance 
to  be  compulsory.  That  is,  in  adopting  the  act  it  was  tJie  manifest 
purpose  and  int^tion  of  the  legislature  to  require  all  employers  com- 
ing within  its  provisions  to  secure  the  payment  of  compensation  to 
their  employees  in  advance  by  either  one  of  the  three  methods  stated 
in  section  o«S,  supra.  True  it  is  there  are  a  number  of  provisions  con- 
tained in  the  act  that  are  merely  elective,  but  those  provisions  are 
merely  incidental. 

The  defendant  further  contended  that  the  plaintiff  had  an  adequate 
remedy  at  law  by  bringing  action  for  the  tax,  as  counsel  designated 
it,  which  defendant  would  have  to  pay  under  the  act,  and  hence  this 
action  for  mandamus  would  not  lie.    On  this  point  the  court  said : 

The  duty  that  is  imposed  by  the  act,  upon  employers,  is  to  comply 
with  its  provisions  relating  to  the  insuring  of  the  payment  of  the  coui- 
pensation  provided  for  by  it.  As  we  read  the  act,  the  commission  is 
empowered  to  enforce  obedience  to  its  provision  in  that  regard 
and  to  enforce  payment  of  the  compensation  when  it  becomes 
payable  in  accordance  with  the  terms  of  the  act:  but  no  power  is  con- 
ferred upon  the  commission  to  sue  to  recover  tne  amount  employers 
are  required  to  pay  for  insurance  unless  and  until  they  have  obli- 
gated themselves  to  pay.  The  onlv  remedy  that  the  commission  has 
in  a  case  like  the  one  at  bar,  therefore,  as  we  view  it,  is  to  compel  the 
delinquent  employer  to  comply  with  the  provisions  of  the  act  relat- 
ing to  the  insuring  of  the  payment  of  the  compensation  provided  by 
the  act. 

The  final  point  discussed  was  the  objection  of  the  company  to  the 
requirem^tit  of  the  commission  in  the  matter  of  the  security  or  insur- 
ance to  be  furnished,  it  contending  that  the  workmen  were  well  se- 
cured without  such  insurance.    As  to  this  the  court  said : 

The  commission  upon  whom  was  conf  eiTed  the  power  to  decide  the 
question,  however,  decided  otherwise.  It  decidea  and  ordered  that 
the  defendant  secure  the  payment  of  the  compensation  as  the  act 
provides  and  as  it,  in  its  discretion,  may  do.   Insurance  is,  therefore, 
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not  forced  upon  defaidant  ^oonlxarj  tx>  law,''  but  it  is  m&teij  re- 
quired to  do  what  the  law  ^i  joinB. 

In  conclusion^  we  desire  to  state  that,  if  it  be  held  that  the  pro- 
visions of  the  act  are  merely  elective,  then  very  little,  if  anything,  is 
gained  by  its  enactment.  T^ile  such  a  reason  may  not  be  conclusive — 
may  not  even  be  controlling — ^yet  it  is  one  the  court  should  not  over- 
look. It  is  always  important  in  oonstruing  and  applying  the  pro- 
visions of  any  comprehensive  act,  such  as  the  one  under  considenttion, 
to  keep  in  mind  the  purpose  the  legislature  had  in  view  in  adopting 
it.  If,  therefore,  an  act  is  subject  to  two  constructions,  one  of  which 
in  a  large  measure  would  make  it  useless  and  of  no  material  benefit 
to  anyone,  while  the  other  construction  would  make  it  effective  and 
beneficial,  and  moreover,  would  subserve  the  public  welfare,  the  court 
should  be  slow  to  adopt  the  first  construction,  but  should  adopt  the 
second  if  such  may  be  done  according  to  sound  principles  and  rules  of 
construction* 

Workmen's  Compensation — Insurance — ^Ratbs — Fixing  by  In- 

DUSTKIAIJ  ClOMMISSION — CONSTTTUTiONAIilTY — ScTOnton  LeOsifig  Co.  V. 

Industrial  Com/mission  of  Utak^  Supreme  Court  of  Utah  {Jan.  29, 
1918) ,  170  Pacifio  Reporter,  page  976. — ^The  Interstate  Casualty  Co. 
of  Birmingham,  Ala.,  doing  an  insurance  business  in  Utah  under 
the  workmen's  compensation  act,  entered  into  a  contract  with  the 
Scranton  Leadng  Co.  for  insurance  against  liability  under  the  terms 
of  that  act.  The  policy  was  presented  to  the  industrial  c(»nmisBion 
for  acceptance  and  filing,  but  the  commission  refused  to  accept  it  for 
the  reason  that  the  rate  for  ore  mining  was  $5  per  $100  of  pay  roll 
instead  of  $5.59,  the  rate  fixed  by  the  commission,  and  because  the 
policy  was  made  a  participating  one.  The  company  contended 
against  the  right  of  the  commission  to  make  rates  except  for  State 
insurance,  claiming  (1)  that  the  legislature  had  no  constitutional 
power  to  interfere  with  the  making  of  the  insurance  contract ;  (2)  that 
it  had  no  power  to  delegate  such  power  to  the  commission;  and  (3) 
that  the  act  did  not  warrant  the  assumption  of  power  to  fix  rates  of 
private  companies.  The  court  held  that  the  case,  German  Alliance 
Insurance  Co.  v.  Kansas,  23S  U.  S.  409,  84  Sup.  Ct.  618,  involving  the 
question  of  rate  making  for  fire  insurance,  and  sustaining  a  similar 
provision,  was  controlling.  Eeferring  to  the  strong  dissenting 
opinion  of  three  justices,  it  remarked  that  this  opinion  at  the  very 
b^inning  stated  that  the  case  did  not  deal  with  a  statute  affecting  the 
safety  or  morals  of  the  public.  Since  the  matter  of  compensati<m 
insurance  is  clearly  affected  with  a  public  interest,  it  would  api)ear 
that  even  in  the  view  of  these  justices  the  law  involved  in  the  present 
case  would  be  sustained.  It  was  pointed  out  that  the  commission,  in 
fixing  the  rates  for  State  insurance,  must  fix  the  premiums  at  the 
lowest  possible  rate  consistent  with  the  maintenance  of  the  fund  in  a 
sound  condition;  and  the  approval  of  x>oiicies  written  by  private  oor- 
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porations  at  a  lower  rate  was  plainly  either  a  failure  properly  to  pro- 
tect policyholders  or  an  admission  that  the  private  companies  could 
carry  the  risks  at  a  lower  rate  than  the  State  fund.  On  the  other 
hand,  it  was  said  that  the  allowance  of  a  higher  rate  would  be  per- 
mitting an  imposition  upon  the  public  It  was  shown  that  the  provi- 
sion authorizing  the  fixing  of  rates  for  the  State  fund  was  positive, 
and  for  the  reasons  given  it  extended  by  implication  to  the  rights  of 
other  insurers.  Finally  the  provision  of  the  policy  for  participation 
was  held  to  be  a  method  of  avoiding  the  prescribed  rates  and  there- 
fore this  also  was  ground  for  the  rejection  of  the  policy  by  the 
commission. 


Workmen's  Compensation  —  Maritime  Jurisdiction  —  Injury 
Arising  Out  of  and  in  Course  of  Employment — Act  of  God — ^En- 
gineer Attempting  to  Save  Dredge  Boat  from  Wreck  in  Storm — 
Southern  Surety  Co.  v.  Stubbs  et  al.y  Court  of  Civil  Appeals  of  Texca 
{Dec.  SOy  1917) ,  199  Southwestern  Reporter^  page  3i3.—E.  J.  Stubbs 
was  drowned  by  the  capsizing  of  the  dredge  boat  Houston  in  the 
severe  storm  of  August  16  and  17,  1915,  and  his  wife  and  minor  son 
were  awarded  compensation  at  the  rate  of  $15  per  week  for  369  weeks, 
or  $5,400,  against  the  company  named,  the  insurer  of  his  employer. 
The  first  contention  of  the  company  on  its  appeal  that  is  discussed  in 
the  opinion  is  that  the  State  courts  did  not  have  jurisdiction  over  the 
case,  the  claim  being  that  under  the  ruling  of  the  United  States 
Supreme  Court  in  the  Jensen  case  it  was  a  question  of  admiralty.  It 
was  held  that  neither  the  Jensen  case  nor  any  other  cited  had  main- 
tained that  the  United  States  court  had  exclusive  jurisdiction  over 
suits  in  personam,  simply  because  the  cause  of  action  was  of  maritime 
origin,  and  that  this  was  not  a  matter  under  the  Federal  employers' 
liability  act,  since  the  dredge  was  not  engaged  in  interstate  commerce. 

Stubbs  was  the  assistant  engineer  and  had  been  off  duty,  as  far  as 
dredging  operations  were  concerned,  for  14  hours.  Presumably  he 
was,  at  the  time  the  boat  capsized,  engaged  in  assisting  in  the  attempt 
to  keep  her  afloat;  it  was  held  that  this  made  the  injury  one  in  the 
course  of  employment  and  also  one  arising  out  of  the  employment, 
though  the  latter  is  not  required  by  the  Texas  statute.  And  since  the 
contract  of  insurance  was  voluntary  and  not  one  into  which  the  com- 
pany was  obliged  to  enter,  and  no  question  of  negligence  was  in- 
volved, it  was  held  that  the  fact  that  the  drowning  was  the  result  of  the 
act  of  God  did  not  absolve  the  company  from  responsibility.  It  was^ 
however,  held  that  in  the  present  action  only  the  payments  overdue 
at  the  time  of  bringing  action  should  be  recovered,  but  that  another 
action  might  be  maintained  at  any  time  for  further  installments. 
Judgment  was  therefore  given  for  $815  and  interest  thereon* 
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-    Workmen's   Compensation— Maritime  Jurisdiction — ^Work  on 
Vessel  Prior  to  Launching — False  Statement  in  Application  for 
Insurance — Employers*  Liability  Assurance  Corporation   (Ltd.), 
V.  Industrial  Accident  Commission^  Supreme  Court  of  California 
{Apr.  16,  1918),  171  Pacific  Reporter,  page  555.— Charles  F.  Mann 
was  killed  in  the  employ  of  J.  A.  Johnson,  and  his  widow  applied 
for  compensation.    An  award  was  made  to  her  by  the  industrial 
accident  commission,  running  against  the  employer  and  against  the 
company  named,  his  insurer.    At  the  beginning  of  the  proceedings 
certain  facts  were  stipulated,  among  others  that  the  employment  was 
such  as  to  subject  the  employer  and  employee  to  the  provisions  of  the 
workmen's  compensation  act.    At  a  later  stage  the  insurer  raised  the 
contention  that  the  claim  was  maritime  in  character  and  that  the 
commission  had  no  jurisdiction  over  the  matter,  this  contention  being 
based  upon  the  decision  of  the  Supreme  Court  of  the  United  States  in 
Southern  Pacific  Co.  >v.  Jensen  (244  U.  S.  205,37  Sup.  Ct.  624),  which 
held  such  matters  to  be  imder  the  control  of  the  Federal  laws  to  the 
exclusion  of  State  compensation  laws.    The  court  pointed  out,  in 
the  opinion  delivered  by  Judge  Sloss,  that  the  facts  as  stipulated 
were  consistent  with  the  view  that  the  employment  was  in  the  con- 
struction of  a  ship  before  launching,  and,  since  a  definite  stipulation 
had  been  made  that  the  commission  had  jurisdiction,  other  facts  must 
be  taken  to  be  such  as  would  agree  with  the  truth  of  this  stipulation. 
The  insurance  company  set  up  the  defense  that  Johnson  had,  in 
his  application  for  the  policy,  made  misstatements  and  that  it  had 
canceled  the  policy  on  learning  the  truth.    He  had  stated  that  no 
insurance  had  been  issued  in  connection  with  the  rigk  during  the 
preceding  three  years  except  that  by  the  Hartford  company,  and  none 
had  been  canceled,  while  as  a  matter  of  fact  another  company  had 
written  a  policy  and  had  canceled  it.    The  court  held  that  the 
insurer  is  in  the  same  situation  as  the  employer,  and  can  not  avoid 
the  jurisdiction  of  the  commission  by  a  mere  denial  of  the  validity 
of  the  policy,  but  that  the  commission  has  power  to  decide  the  ques- 
tion of  validity  like  the  others.    There  being  no  provision  in  the  pol- 
icy that  the  statements  in  the  application  are  warranties,  the  breach 
of  which  will  avoid  the  policy,  and  the  materiality  of  the  truth  of 
this  answer  not  having  been  proved,  the  court  held  that  the  award 
should  be  affirmed. 

Workmen's  Compensation — Medical  Services — Injury — In  re 
JdcKenna,  Supreme  Judicial  Court  of  Maine  {Mar.  14, 1918) ,  103  At- 
lantic Reporter,  pa^e  69. — In  a  proceeding  by  Corinna  McKenna  to 
secure  compensation  from  her  employer,  the  Bates  Manufacturing  Co., 
or  from  the  insurance  company  carrying  its  compensation  risk,  the 


question  Arose  BB  to  a  rule  ftdopted  by  the  ifidttsiiriftl  accadeni^^ninis- 
fiion.  This  rule  &KBd  the  d&te  of  tke  devdopmieint  of  disability  as  the 
time  from  wbich  the  waiting  time  for  compensatkm  should  begin^  and 
also  as  the  starting  point  of  the  two  weeks  during  which  the  employer 
is  to  f  umifife  medical  s^vices.  In  the  case  under  consideration  the 
injury  was  receiyed  Septeonber  11,  and  disability  began,  as  tha  com- 
mission found,  on  September  18.  It  therefore  awarded  her  the 
e]q>enses  of  medical  services  for  two  weeks  from  the  latt^  date. 
The  court  held  that  the  part  of  the  rule  relating  to  medical  services 
is  inconsistent  with  the  provision  of  the  statute  which  makes  such 
services  compensable  for  two  we^s  from  the  injury.  In  other 
words,  the  injury  ia  held  to  be  contemporaneous  with  the  accident 
rather  than  with  the  beginning  of  the  disability,  if  this  dBvalo|>8  at 
a  later  time.  This  view  agrees  with  that  taken  in  some  other  States, 
but  is  contrary  to  that  announced  in  Indiana  (In  re  McCaakey,  117 
N.  EL  268;  Bui.  No.  246,  p.  271). 


Workmen's  .Compensation — Medical.  Services — Injitrt — Period 
OF  Care — Intermittent  I>i8abilitt — John  A.  Shvmiaker  Co.y.  Ken- 
drew^  Appellate  Court  of  Indiana  {Nov.  20^  1918),  120  Northeastern 
Reporter^  page  722, — ^Kendrew,  an  employee  of  the  company  named, 
received  a  bruise  on  his  left  leg,  which  injury  arose  out  of  and  in  the 
course  of  his  employment.  When  the  injury  was  first  inflicted  Ken- 
drew  went  to  the  company's  ph3rsician  and  was  treated  for  a  bruise 
on  his  leg  which  was  at  the  time  the  only  injury  that  could  be  detected. 
Seven  months  later,  as  a  result  of  the  same  injury,  a  tumor  de- 
veloped on  the  leg.  Kendrew  told  his  foreman  about  it,  but  the  com- 
pany did  not  provide  any  medical  service,  so  he,  at  his  own  expense, 
had  the  tumor  treated,  the  cost  being  $100.  The  comp^asation 
commission  allowed  him  a  special  order  for  this  sum.  The  company 
appealed,  alleging  that,  inasmuch  as  the  law  provides  only  that  th^ 
employee  must  be  provided  medical  attention  for  the  fest  30  daya 
after  the  injury,  he  was  not  entitled  to  more  medical  aid  than 
was  provided  in  the  first  instance.  This  court,  in  holding  to  this  view 
and  reversing  the  commission,  said : 

We  deem  it  unnecessary  to  enter  into  a  lengthy  discussion  of  the 
question  here  presented  or  of  the  cases  cited  by  appellants  in  support 
of  their  contention,  since  we  are  of  the  opinion  that  their  position  is 
sustained  by  the  language  of  the  workmen's  compensation  act. 

The  act  specifically  limits  the  liability  for  medical  treatment  to  a 
period  covered  by  the  first  80  days  after  the  injury.  We  find  nothing 
m  the  act  under  ccmsideration,  or  in  the  authorities  construing  that 
act  or  similar  acts  in  other  jurisdictions,  which  can  be  aaid  to  warrant 
a  holding  that,  in  order  to  cover  the  different  phases  of  a  prc^^ressive 
injury,  the  period  of  medical  treatment  at  the  expense  of  the  employer 
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may  be  divided  into  parts,  some  of  which  may  reach  into  a  period 
beyond  the  first  30  days  following  the  injury.  This  court  has  given 
to  the  section  under  consideration  an  interpretation  which  impliedly, 
if  not  expressly,  holds  to  the  contrary. 

The  effect  of  this  holding  is  to  say  that  the  word  "  injury,"  as  used 
in  section  25,  means  an  injury  which  results  in  a  disability  contem- 
plated  by  the  compensation  act,  and  that  so  long  as  such  injury  is 
one  which  both  the  employer  and  the  employee  regard  and  treat  as 
not  requiring  the  services  of  a  physician,  and  therefore  not  contem- 
plated or  covered  by  the  provisions  of  section  25,  it  should  likewise  be 
so  treated  by  the  industrial  board ;  that  in  such  a  case  the  period  dur- 
ing which  an  attending  physician  must  be  provided  begins  to  run 
when  an  actual  disabilit^r  to  the  employee,  within  the  meaning  of  the 
act,  develops  from  such  injury. 

This  case  was  differentiated  from  the  McCaskey  case  (117  N.  E. 
268,  Bui.  No.  247,  p.  271),  in  which  medical  aid  was  directed  to  be 
paid  where  the  disability  first  manifested  itself  some  30  days  after 
the  accident.  It  was  held  that  the  rule  there  laid  down  did  not  apply 
here,  where  there  had  been  aid  rendered  immediately  following  the 
accident. 


Workmen's  Compensation — Minor  Itjleqajjlt  Employed — Dan- 
gerous Machinery — Waterman  Lumber  Co.  v.  Beatty^  Court  of 
CivU  Afpecih  of  Texas  {Jtme  19^  1918) ,  20Ii,  Southwestern  Reporter^ 
page  44S, — ^Beatty  was  employed  by  the  defendant  company.  His 
duties  were  to  fasten  a  cable  to  the  harness  of  a  mule  and  ride  the 
animal  to  a  place  in  the  woods  where  men  fastened  the  cable 
to  a  log,  the  log  then  being  pulled  to  the  train  by  a  steam  drum. 
Plaintiff  was  at  the  time  of  his  employment  and  injury  under  the 
age  of  15  years.  One  day-,  while  riding  to  work  on  a  locomotive  of 
the  defendant,  the  plaintiff  was  told  to  get  on  the  front  of  the  locomo- 
tive  and  spread  sand  on  the  rails  of  the  track.  While  doing  this  he 
slipped  and  fell,  sustaining  severe  injuries  to  his  leg  for  which  he 
now  brings  this  action  for  damages.  The  defendant  declares  that  it 
accepted  the  employers'  liability  act  and  the  plaintiff  must  bring 
action  under  that  act.  The  compensation  act  says  minors  must  not 
be  employed  in  hazardous  work,  and  a  penal  statute  says  that  any- 
one employing  a  minor  under  16  years  to  labor  about  dangerous 
machinery  shall  be  guilty  of  misdemeanor.  Justice  Levy,  in  deliver- 
ing the  opinion  of  the  oourt,  said : 

And  the  circumstances  of  this  case  show,  it  is  thought,  a  violation 
of  the  statute.  The  boy,  Dave  Beatty,  was  under  the  age  of  15  years, 
and  was  employed  to  labor  about  an  establishment  or  mill  using  dan- 
gerous machinery.  A  log-loading  machine,  a  track-laying  outfit, 
or  a  locomotive  en^ne  propelled  by  steam  is  a  "  dangerous  machine." 
And  a  conveyor  ot  any  kind  operated  by  steam  power  and  used  to 
carry  logs  from  the  forest  to  the  mill  to  be  made  into  Itunber  can  be 
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said  to  be,  in  point  of  fact,  a  necessary  part  of  the  manufacturing 
"  establishment."  While  the  criminal  law  only  punishes  the  "  agent " 
or  "  employee  "  of  a  person  or  corporation  for  violation  of  the  child- 
labor  law.  the  effect  is  to  directly  forbid  persons  or  corporations  em- 
ploying children  under  15  years  of  age  in  certain  occupations.  For 
the  words  "  agent "  and  "  employee  "  are  of  a  representative  relation. 
And  the  provisions  of  the  workmen's  compensation  act  apply  only, 
it  is  believed,  to  valid  employment  contracts.  The  insurance  policy 
in  evidence  provides,  "  This  policy  shall  cover  all  emplojrees  of  the 
employer  legally  employed."  And  persons  einployed  m  violation  of 
law  as  to  age  will  not  be  within  its  terms.  It  is  believed  that  the 
appellant's  contention  should  be  overruled. 

As  it  must  be  said  it  is  thought  that  the  boy  was  employed  by  the 
lumber  company,  the  emplovment  in  violation  of  the  statute  gives 
rise  to  a  cause  of  action  in  benalf  of  the  boy,  being  injured,  as  he  was, 
as  it  is  concluded,  while  in  the  employment.  And  it  is,  as  held, 
negligence  per  se  to  violate  the  statute.  And  the  plaintiff  may 
recover  although  at  the  time  the  boy  was  not  engaged  at  the  very 
piece  of  work  he  was  primarily  employed  to  do.  The  unlawful  em- 
ployment is  deemed  as  the  proximate  cause  of  the  injury. 


Workmen's  Compensation — ^Minor  Illegallt  Employed — Ele- 
vator Operator — Rohilotto  v.  Bartholdi  Realty  Co.^  Supreme  Court 
of  New  Yorh^  Special  Term  {September^  1918) ,  172  Neio  York  Sup- 
plement^  page  S28. — Michael  Eobilotto,  a  minor  under  16  years  of 
age,  was  killed,  while  in  the  employ  of  the  defendant  company,  while 
operating  an  elevator  in  violation  of  the  law  of  the  State.  The  com- 
pensation law  provides  the  exclusive  remedy  for  injuries  received 
in  employment,  but  the  application  of  this  act  to  persons  unlawfully 
employed  was  said  by  the  trial  court  not  to  have  been  decided  by  the 
State  court  of  last  resort  at  the  time  of  this  action.  The  adminis- 
trator sued  for  damages  in  behalf  of  the  father  of  the  deceased  in- 
fant, but  the  employer  contended  that  the  compensation  law  offered 
the  only  remedy  available.  Judge  McAvoy,  in  rendering  a  decision 
in  favor  of  the  employer,  referred  to  the  fact  of  the  illegal  employ- 
ment of  the  boy,  and  cited  the  judgment  of  the  appellate  division  in 
the  case,  Ide  v,  Faul  &  Timmins,  179  App.  Div.  567, 166  N.  Y.  Supp. 
858,  in  which  it  was  held  that  the  law  applied  to  a  boy  14  years  old, 
injured  while  unlawfully  employed.  The  reasoning  of  the  court  was 
that  the  employment  was  one  within  the  act,  and  that  minors  are  not 
excluded,  either  by  the  compensation  law  or  the  labor  law.  Judge 
McAvoy  followed  this  ruling  against  his  personal  judgment,  citing 
cases  in  support  of  his  views. 

He  then  concluded: 

It  is  almost  manifest  that  it  will  be  found  that  the  policy  of  con- 
serving child  life  from  injury  or  destruction  does  not  ask  that  infants 
protected  by  this  legislation  enacted  in  the  labor  law  be  confined  to 
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the  exclusive  remedy  of  the  compensation  act.  The  evils  attendant 
upon  the  pleas  of  contributory  negligence,  assumption  of  risk,  and 
the  construction  of  the  foUow-servant  doctrine  are  not  to  be  feared 
in  an  infant's  action,  or  that  of  his  representative,  upon  an  allega- 
tion of  unlawful  employment  in  a  hazardous  occupation. 

It  would  seem  surely  to  be  a  better  policy  to  negative  the  right  of 
compensation  in  employments  prohibited  as  unlawful  as  a  salutary 
restraint  both  on  parents  tending  toward  their  fulfillment  of  their 
obligation  to  keep  their  children  from  the  proscribed  work  and  on 
employers  as  exposing  them  to  the  risk  of  common-law  damages  for 
injuries,  if  sustained  by  such  infants,  as  to  whose  engagements  the 
law  has  interposed  a  barrier.  Notwithstanding  individual  judgment 
that  remedy  is  not  to  be  found  within  the  compensation  act,  and  an 
action  at  common  law  still  survives  in  these  circumstances,  I  will 
follow  the  decision  of  the  third  department  and  overrule  plaintiff's 
demurrer  to  the  defense. 


Workmen's  Compensation — ^Minor  Illegally  Employed — Stamp- 
ing Machine  Attendant — Acklin  Stamping  Co.  v.  Kutz^  Supreme 
Court  of  Ohio  {April  2^1918)  ^120  Northeastern  Reporter^page  229.— 
Ijo\x\s  Kutz  was  a  minor  15  years  of  age,  employed  by  the  defendant 
stamping  company  as  a  helper  to  a  stamper;  it  was  his  duty  to  .supply 
small  pieces  of  steel  or  yoke  ends  to  the  stamper  to  be  used  in  the  stamp- 
ing machine.  His  hours  of  service  were  from  5.45  o'clock  in  the  evening 
to  5.15  o'clock  in  the  morning.  The  defendant  installed  in  its  shop 
where  plaintiff  worked  a  large  fan  which  was  made  to  revolve  at  a 
/]^reat  speed  by  machineiy.  There  was  no  guard  on  the  fan.  The  jury 
found  that,  while  playing  about  the  fan  and  after  being  warned  to 
keep  away  from  it,  plaintiff  in  some  way  had  his  hand  drawn  into  the 
fan  and  so  mutilated  that  it  was  necessary  to  amputate  it.  The  court 
of  common  pleas  took  the  view  that  the  plaintiff,  Kutz,  had  exer- 
cised his  option  not  to  proceed  under  the  compensation  law  and  refused 
to  let  plaintiff  prove  his  age  and  hours  of  service,  and  gave  judgment 
for  the  defendant.  The  court  of  appeals  reversed  this  judgment  and 
remanded  the  case  to  the  lower  court  for  new  trial.  On  petition  of 
defendant  the  case  was  referred  to  the  supreme  court.  The  supreme 
court,  in  affirming  the  decision  of  the  court  of  appeals,  said: 

But  was  the  court  of  common  pleas  correct  in  assuming  that  the 
case  was  controlled  by  the  provision  of  the  workmen's  compensation 
act  ? 

This  act  was  enacted  for  the  purpose  of  providing  a  State  insur- 
ance fund  for  the  benefit  of  injured  and  dependents  of  killed  em- 
ployees and  requiring  contribution  thereto  oy  employers.  If  the 
relation  of  emplover  and  employee  does  not  exist  its  provisions  have 
no  application,  ft  becomes  necessary,  therefore,  to  determine  who  is 
an  **  employee  "  within  the  meaning  of  the  term  as  used  in  the  work- 
men's  compensation  act.  The  term  is  defined  by  section  14  of  the  act 
(sec*  1465—61,  General  Code).    It  includes  minors  "  who  are  legally 
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permitted  to  work  for  hire  under  the  laws  of  the  State."  We  think  | 
that  it  was  intended  by  this  clause  to  exclude  from  the  operation  of  I 
the  provisions  of  the  act  minors  whose  employment  is  illegal.  ♦  ♦  * 
The  test  is :  Was  the  employment  of  the  minor  in  a  given  case  illegal  ? 
If  there  has  been  on  tne  part  of  the  employer  a  violation  of  the 
statutes  of  this  State  enacted  for  the  protection  of  children,  the  eia- 
ployer  can  not  avail  himself  of  the  provisions  of  the  workmen's  com-  \ 
pensation*  act.  ■ 

*  A  law  of  Ohio,  section  12996,  General  Code,  prohibits  the  employ-    , 
ment  of  children  under  the  age  of  16  years  before  the  hour  of  7    | 
o'clock  a.  m.  or  after' the  hour  of  6  o'clock  p.  m.;  another  law, 
section  13001,  General  Code,  prohibits  the  employment  of  such  chil-   ' 
dren  to  assist  in  operating  a  stamping  machine.    At  the  close  of  all 
the  evidence  the  court  of  common  pleas  sustained  a  motion  of  the 
defendant  to  strike  out  all  evidence  relating  to  plaintiff's  age  and 
hours  of  service.    As  to  this  action  the  supreme  court  said : 

We  think  this  evidence  was  competent  and  should  have  been  allowed 
to  ^  to  the  jury.  If  plaintiff  had  been  emploved  to  work  in  or  about  \ 
or  in  connection  with  the  factory  before  the  hour  of  7  o'clock  in  the  ' 
morning  and  after  the  hour  of  6  o'clock  in  the  evening,  or  had  been 
employed  to  assist  in  operating  a  stamping  machine  used  in  shee4>- 
metal  and  tinware  manufacturing — and  these  were  questions  of  fact 
for  determination  by  the  jury — ^then  the  employment  was  illegal,  and 

the  plaintiff  would  not  be  an  employee  within  the  meaning  of  that 
term  as  used  in  the  workmen's  compensation  act.  Its  provisions 
would  have  no  application,  and  the  case  would  be  one  as  though  the 
act  had  not  been  enacted. 


Workmen's  Compensation  Act — ^Notice — ^AcrcTAii  KnowijEdge  of 
Injury  by  Employer — Vandalia  Coal  Co.  v.  Holt&j  Appellate  Court 
of  Indiana  (Oct.  11, 1918),  ISO  Northeastern  Reporter,  page  386. — 
Holtz  was  in  the  employ  of  the  coal  company  as  a  foreman  under  the 
direction  of  a  pit  boss.  It  was  his  duty  to  operate  an  electrical  ma- 
chine. While  at  this  work  his  eye  was  injured  by  a  flying  particle. 
The  coal  company's  chief  electrician  or  machine  foreman  had  actual 
knowledge  of  Holtz's  injury  a  few  minutes  after  it  occurred.  Holtz, 
in  accordance  with  the  company's  rules,  went  to  the  mine  physi- 
cian and  had  his  eye  examined.  The  physician  said  the  injury  was 
only  temporary  and  would  soon  get  well.  Holtz  returned  to  work 
but  some  time  later  consulted  an  occulist  and  learned  that  he  had 
lost  the  sight  of  the  injured  eye.  Holtz,  relying  on  the  statement  of 
the  mine  physician,  had  not  given  any  notice  in  writing  of  his 
injury,  and  when  he  visited  the  oculist  the  time  for  giving  a  formal 
notice  had  expired.  The  court  in  affirming  an  award  in  favor  of 
Holtz  by  the  industrial  board  said : 

The  board  having  found  the  facts  showing  actual  knowledge  of  the 
injury  by  appellant's  agent  and  representatives  at  the  time  it  occurred, 
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and  also  reasonable  excuse  for  the  failure  to  give  the  statutory  notice, 
such  findings  are  binding  and  conclusive  on  this  court  if  there  is  any 
evidence  tending  to  sustain  either  of  such  findings. 

Furthermore,  as  already  stated,  apj^ellant's  pit  boss  or  general  fore- 
man had  actual  knowledge  of  the  injury  sufiered  by  the  appellee  at 
the  time  the  disability  therefrom  was  definitely  ascertained  to  have 
resulted  from  such  injury,  and  this  has  been  held  to  be  suJicient  under 
our  statute. 

Workmen's  Compensatiox — Notice — Claim — ^Datb  of  Injury — 

DlSABILITT,  AND  NECESSITY  FOR  MeDICAL  TREATMENT,  BECOMING  EVI- 
DENT After  Expiration  op  Limit  for  Filing  Claim — Cooke  v.  Hol- 
land Furnace  Co,^  Supreme  Court  of  Michigan  {Mar.  27^  1918)^  166 
Northwestern  Reporter^  page  lOlS. — Fred  H.  Cooke  was  an  employee 
for  several  years  in  the  factory  of  the  Holland  Furnace  Co.  On  Oc- 
tober 6,  1915,  a  bolt  fell  from  an  overhead  track  and  struck  him  on 
the  head.  The  foreman  gave  him  first-aid  treatment,  and  washed 
the  wound  with  peroxide.  Commencing  in  the  following  December 
he  had  headaches,  sleepiness,  and  dizziness,  and  a  lump  appeared 
on  his  head  where  the  bolt  had  struck.  During  August,  1916,  he 
was  obliged  to  lay  off  from  work  for  two  weeks,  but  resumed  on 
September  14.  A  few  days  later  he  had  an  X-ray  examination  made, 
and  about  October  1  an  operation  was  performed,  which  showed  a 
fracture  of  the  skull  and  a  softening  of  the  bone,  with  an  accumula- 
tion of  pus  underneath.  The  removal  of  the  bone  and  trepanning 
of  the  skull  were  necessary.  He  made  claim  for  compensation  on 
October  9,  and  resumed  work  November  14.  The  industrial  acci- 
dent board  awarded  compensation  for  8^  weeks,  and  for  medical 
and  hospital  services,  and  the  company  contested  this  award  on  the 
ground  of  failure  of  notice  and  claim  within  the  statutory  limits  of 
three  and  six  months,  respectively.  The  court  stated  that  four  other 
cases  were  before  it,  involving  the  same  question  as  presented  here, 
as  to  whether  the  running  of  the  limitation  for  filing  notice  and 
claim,  which  under  the  terms  of  the  act  begins  with  the  "  happening 
of  the  injury,"  starts  with  the  accident  or  with  the  development  of 
such  results  that  the  disability  occurs,  or  the  injured  person  becomes 
definitely  satisfied  that  the  disability  is  the  result  of  the  accident. 
The  court  emphasizes  its  duty  to  take  the  law  as  it  finds  it  rather 
than  to  resort  to  judicial  legislation,  and  discusses  somewhat  the 
matter  of  limitations  in  general.  Continuing,  Judge  Fellows,  who 
delivered  the  opinion,  said : 

At  the  time  of  the  enactment  of  this  legislation  the  word  "  injury  " 
had  acquired  in  the  law  a  well-defined  and  well-understood  meaning; 
indeed,  counsel  for  plaintiff  in  the  instant  case  frankly  states : 

"  There  must  necessarily  be  a  new  definition  of  the  word '  injury '  to 
embrace  the  circumstances  that  arise  under  the  workmen^s  compensa- 
tion law." 
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But  the  diiBcuIty  with  this  suggestion  lies  in  the  fact  that  the 
lepslature  did  not  use  this  word  in  the  act  in  question  with  the  view 
of  some  new  definition  which  this  court  or  an  administrative  body 
might  later  see  fit  to  coin.  It  was  used  in  the  act  as  it  was  com- 
monly understood  at  the  time..  Our  legislature  did  not  see  fit  to  ffive 
it  a  special  definition,  as  did  the  Legislature  of  Nebraska,  as  we  shall 
presently  see. 

The  Nebraska  case  relied  upon  by  the  plaintiff  in  the  present 
case,  Joliansen  v.  Union  Stockyards  Co.,  99  Nebr.  328,  156  N.  W.  511 
(see  Bui.  No.  224,  p.  340),  is  discussed,  and  distinguished  from  the 
present  case  because  the  Nebraska  statute  contains  the  following  lan- 
guage : 

The  terms  "injury"  and  "personal  injuries"  shall  mean  only 
violence  to  the  physical  structure  of  the  body  and  such  disease  or 
infection  as  naturally  results  therefrom. 

Other  decisions  are  discussed,  and  the  conclusion  is  reached  that  the 
award  to  the  injured  man  must  be  vacated  and  reversed.  In  conclud- 
ing the  opinion,  the  court  says : 

Upon  principle  we  are  persuaded  that  the  defendant  must  prevail 
in  its  contention.  When  the  bolt  fell,  striking  the  plaintiff  on  the 
head,  it  fractured  his  skull.  That  was  the  injury.  The  formation 
of  an  abscess,  the  accumulation  of  pus,  the  softening  of  the  bone, 
were  the  results  of  that  fracture — of  the  injury  received;  while  these 
results  rendered  the  injury  more  severe,  tne  injury  was  there  from 
the  first  and  subsequent  want  of  care  but  aggravated  it  Had  the 
plaintiff  then  made  his  claim  for  compensation  and  had  proper 
medical  treatment,  which  his  emjjloyer  was  bound  to  pay  for  under 
the  provisions  of  section  4,  it  is  highly  probable  he  would  have  been 
saved  much  pain,  and  a  serious  and  expensive  operation  would  have 
been  obviated.  This  would  have  been  beneficial  alike  to  him  and  his 
employer. 

While  the  words  "accident"  and  "injury"  are  not  synonymous, 
the  accident  produced  the  injury,  and  in  point  of  time  they  were 
concurrent.  We  are  compelled  to  hold,  must  hold,  unless  we  resort  to 
judicial  legislation,  that  the  legislature  by  these  two  sections  fixed 
the  date  of  the  injury  at  the  date  of  the  accident,  and  not  some 
remote  date  thereafter,  when  the  injured  employee  became  definitely 
satisfied  that  he  was  disabled  as  a  result  of  the  accident. 


Workmen's  Compensation — Notice — Knowledge — ^Agent  of  Em- 
ployer— In  re  Simmons^  Supreme  Judicial  Court  of  Maine  (Mar,  13^ 
1918)^103  Atlantic  Reporter^  page  68. — Bertha  B.  Simmons  was  peti- 
tioner, in  proceedings  to  obtain  compensation  for  injury  received  by 
her,  against  the  Commonwealth  Shoe  &  Leather  Co.,  her  employer, 
and  its  insurer.  One  defense  was  her  failure  to  give  written  notice. 
The  petition,  which  alleged  that  injury  to  her  thumb  had  occurred 
in  the  course  of  her  employment  in  the  stitching  room  of  the  com- 
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pany,  and  that  the  wound  became  infected  and  the  thumb  became 
useless  in  consequence,  also  alleged  that  the  company  had  knowledge 
or  notice  of  the  injury.  The  commission  found  from  the  evidence 
that  the  foreman  of  the  room  was  informed  of  the  accident  during 
the  day  on  which  it  occurred.  One  section  of  the  law  states  defi- 
nitely upon  what  officers  of  a  corporation  written  notice  may  be 
served,  and  a  foreman  is  not  one  of  such  officers.  In  the  following 
section  it  is  declared  that  "  want  of  notice  shall  not  be  a  bar  to  pro- 
ceedings under  this  act,  if  it  be  shown  that  the  employer  or  his  agent 
had  knowledge  of  the  injury."  The  court  held  that  the  agent  whose 
knowledge  would  be  considered  that  of  the  company  need  not  be  one 
of  the  officers  referred  to  in  the  provision  for  written  notice,  but  held 
that  the  knowledge  of  the  foreman,  whose  duty  it  was  to  report  acci- 
dents to  the  company,  was  sufficient.  Massachusetts  decisions  and 
some  others  are  cited  in  support  of  this  position.  The  evidence  hav- 
ing been  sufficient  to  sustain  the  finding  of  the  commission  as  to  dis- 
ability, the  appeal  of  the  company  was  dismissed. 


Workmen's  Compensation — Sailboad  Companies — Interstate  or 
Intrastate  Commerce — Work  on  Power  Line  Supplying  Elec- 
tricity TO  Interstate  Trains — Southern  Pacific  Co.  v.  Industrial 
Accident  Comfnission^  Supreme  Court  of  California  {Apr.  ^4?  1918)  y 
171  Pacific  Reporter^  page  1071. — William  T.  Butler  was  killed  while 
working  as  an  electric  lineman  in  the  employ  of  the  Southern  Pacific 
Co.  The  company  operates  a  system  of  electric  railway  lines  in  Ala- 
meda County,  Calif.,  cars  of  the  company  being  used  on  these  lines  for 
both  interstate  and  intrastate  commerce.  The  company  generates 
electric  power,  which  passes  through  a  main  line  to  substations  where, 
by  the  agency  of  converters  and  transformers,  it  is  changed  from  alter- 
nate to  direct  current  and  reduced  to  a  voltage  suitable  for  use  on 
the  trolley  wires.  The  employee  was  working  on  the  main  line 
which  carried  the  high-power  cuiTent  when  he  was  killed  by  electric 
shock.  The  court  examined  the  principles  of  the  decided  cases  to 
determine  whether  an  award  of  compensation  to  Butler's  dependents 
by  the  industrial  accident  commission  could  stand,  or  whether  the 
employment  was  in  interstate  commerce,  and  therefore  governed  by 
the  Federal  employers'  liability  act.  The  court  held  that  the  nearest 
analogy  to  the  present  case  was  that  of  the  switching  of  cars  of  coal 
to  be  used  in  railroad  locomotives  to  a  chute,  in  which  circumstances 
the  Supreme  Court  of  the  United  States  had  decided  that  the  relation 
of  the  work  to  interstate  commerce  was  too  remote  to  be  considered 
as  employment  in  interstate  commerce.  The  award  of  compensation 
was  therefore  affirmed.    Two  of  the  six  judges  sitting  in  the  case 
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dissented  on  the  ground  that  the  power  line  was  in  effect  an  exten- 
sion of  the  trolley  wires,  work  upon  which  had  been  held  in  an 
earlier  case  to  be  in  interstate  conunerce. 


Workmen's  Compensation — Release — ^Fraud — ^Thial  by  Juky — 
Vogler  v.  Bowersock^  Supreme  Court  of  Kansas  {Feb.  9^  1918),  170 
Pacific  Reporter^  page  805. — A.  J.  Vogler  brought  action  against  J.  D. 
Bowersock,  employer,  to  enforce  the  payment  of  compensation  for  an 
injury  consisting  of  the  loss  of  his  left  hand,  except  the  thumb,  as  the 
result  of  its  being  crushed  in  the  rollers  of  a  corrugating  machine. 
The  defense  was  based  upon  the  execution  of  a  release  in  consideration 
of  the  payment  to  the  plaintiff  of  $500.  In  reply  it  was  stated  tixkt  an 
arrangement  had  been  entered  into  for  collective  insurance  under  which 
5  cents  had  been  deducted  from  the  pay  of  employees  for  each  $5  or 
major  portion  thereof  earned;  that  the  agent  of  the  insurance  com- 
pany had  obtained  the  release  without  disclosing  that  he  represented 
Mr.  Bowersock ;  and  that  the  employee  accepted  the  $500  in  settlement 
of  his  claim  for  insurance,  and  not  as  compensation.  The  release  on 
its  face  absolved  the  employer  from  further  liability  for  damages, 
and  made  no  reference  to  insurance.  Correspondence  between  the 
plaintiff's  attorney  and  the  company,  however,  showed  that  the  com- 
pany claimed  that  it  was  intended  to  cover  also  a  settlement  of  the 
insurance  matter.  Evidence  of  the  discussion  between  the  agent  and 
the  employee  as  to  the  amount  to  which  he  was  entitled  under  the 
policy  tended  to  prove  that  a  settlement  of  the  insurance  claim  was 
contemplated.  When  the  case  had  come  on  for  trial  the  plaintiff  had 
demanded  a  trial  by  jury,  while  the  employer  insisted  that  the  com- 
pensation law  provided  for  trial  by  the  court  only.  A  jury  trial  waa 
granted,  and  the  verdict  and  judgment  were  in  the  plaintiff's  favor. 
The  supreme  court,  construing  together  various  sections  of  the  act 
relating  to  settlement  by  agreement,  determination  of  disputes,  and 
waiver  of  jury  trial,  held  that  the  demand  at  the  time  of  hearing 
before  the  court  constituted  sufficient  notice,  and  that  the  procedure 
had  been  correct.  The  evidence  was  reviewed,  and  it  was  decided  that 
the  verdict  setting  aside  the  release  was  justified,  as  was  the  instruc- 
tion to  the  jury  that  they  might  find  for  the  plaintiff  without  finding 
that  the  agent  of  the  insurance  company  intentionally  practiced  fraud. 
The  judgment  for  the  employee  was  affirmed. 


Workmen's  Compensation — ^Reports  op  Injuries — ^EMPLonsna 
Electing  not  to  be  Goverhted  bt  Act — In  re  Burk^  Appellate  Court 
of  Indiana  {Jan.  17,  1918),  118  Northeastern  Reporter,  page  SIfi. — 
The  Industrial  Board  of  Indiana  referred  to  the  court  in  this  case 
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questuHis  as  to  the  scope  of  section  67  of  the  compensation  law  of  that 
State,  which  requires  reports  from  ^nployers  as  to  injuries  suffered  by 
their  employees  in  the  course  of  their  employment.  The  first  was  as 
to  whether  employers  who  have  availed  themselves  of  the  exemption 
features  of  sections  2  and  3  are  required  to  make  such  reports.  The 
court  answered  in  the  affirmative,  calling  attention  to  the  fact  that 
such  reports  are  required  of  employers  of  casual  laborers,  fann 
laborers,  and  domestic  servants,  although  they  are  excepted  from  the 
operation  of  the  act  in  other  respects,  so  that  it  is  evident  that  the 
intention  was  to  require  reports  from  others  than  those  operating 
under  the  compensation  provisions.  In  answering  the  other  questions 
the  court  held  that  an  action  for  penalties  for  noncompliance  with 
section  67  might  be  brought  either  in  the  name  of  the  State  or  by  the 
industrial  board,  and  that  the  venue  of  the  action  is  in  the  county 
of  the  employer's  residence  and  business  (he  being  required  to  deposit 
the  reports  in  the  mails) ,  rather  tilian  that  in  which  the  State  capital 
is  located. 


Wobkmbn's  Cokfensation — Special  Fund  fboh  Contributions 
BY  Insubbrs  Where  no  BBNBrioiART  Survives — Constttutional- 
rrr — Stats  IndfMtrial  GonmUssion  v.  Newman^  Court  of  Appeals  of 
New  York  {Jan.  £9y  1918)^  118  NortTieastem  Reporter^  page  794, — 
Julia  De  Hart  died  from  injuries  which  made  the  workmen's  com- 
pensation act  applicable,  and,  there  being  no  person  entitled  to  com- 
pensation under  the  act,  the  commission  awarded  to  the  State  treas- 
urer the  sum  of  $100.  An  appeal  was  taken,  the  contention  being 
made  that  this  provision  was  unconstitutional.  It  was  claimed  that 
the  amendment  to  the  constitution  providing  for  the  enactment  of  a 
compensation  law  did  not  authorize  the  payment  of  compensation  to 
others  than  employees  or  their  dependents.  The  compensation  law  as 
enacted  in  1914  was  construed,  in  case  of  a  second  injury  to  one  al- 
ready partially  disabled,  bringing  about  total  disability  (as  by  the 
loss  of  a  second  eye  or  a  second  hand) ,  as  making  the  employer  at  the 
time  of  the  second  injury  responsible  for  compensation  for  total  dis- 
ability. This  naturally  created  a  handicap  to  partially  disabled  per- 
sons, preventing  their  ready  employment,  and  the  legislature  in  1915 
passed  an  amendment  to  the  effect  that  compensation  to  previously 
disabled  persons  should  not  be  greater  than  the  amount  allowed  for 
the  latter  injury  considered  by  itself.  In  1916  another  amendment, 
sabdivision  7  of  section  15,  the  one  in  question  in  the  present  case, 
provided  that  such  disabled  persons,  after  the  cessation  of  the  pay- 
ments for  permanent  partial  disability,  should  receive  for  the  re- 
mainder of  their  lives  661  per  cent  of  their  wages,  payable  from  a 
apedal  fond  accomulated  by  the  payment  of  $100  by  the  insurer  in 


224  DECISIONS  OF  COUBTS  AFFECTING  LABOR. 

every  case  of  fatal  injury  where  there  is  no  person  entitled  to  bene- 
fits. This  provision  was  held  valid,  Judge  Collin  delivering  th« 
opinion  and  saying  in  part : 

The  evident  and  clear  purpose  of  the  subdivision  was  to  remove 
a  condition,  as  between  employers  find  partially  disabled  employees, 
inconsonant  with  the  spirit  of  the  act  and,  perhaps,  unjust,  through 
the  creation  of  a  State  fund  contributed  to  by  the  insurance  carriers 
and,  as  the  permanent  disability  arose,  accessible  to  any  member  of 
the  entire  prescribed  class  of  employees  so  disabled.  Its  provisions 
are  within  the  letter  and  spirit  of  the  constitution. 

All  employers  contribute  under  identical  conditions  to  the  special 
fund  of  said  subdivision  7,  those  utilizing  the  State  fund  or  the  stock 
or  mutual  associations  through  the  insurance  premiums  contributed 
to  the  fund  or  association,  and  the  self -insurers  by  payments  Erectly. 
The  special  fund  is  exclusively  distributed  among  the  employees  of 
those  who  contribute.  Its  creation  and  use  are  not  different  in  prin- 
ciple from  those  of  the  State  fund  or  the  funds  of  the  associations 
constituted  of  the  premiums  received.  In  the  last  analysis  all  compen- 
sation to  the  employees  of  the  employers  paying  those  premiums  is 
not  paid  by  the  employer  to  his  employees,  but  from  the  aggregated 
and  indiscriminate  funds.  From  those  funds  the  awarded  compensa- 
tion is  paid  directly  to  the  employees  or  dependents,  or  reimourse- 
ment  for  payments  by  employers  is  made  to  them.  In  matter  of 
Jensen  v.  Southern  Pacific  Co.,  215  N.  Y.  514, 109  N.  E.  600  [Bui.  No. 
189,  p.  221],  we  expressed  the  conclusions  that  the  scheme  of  the 
act  is  essentially  and  fundamentally  the  creation  of  a  State  fund  from 
premiums  paid  by  employers  to  insure  or  effect  the  payment  of  a 
prescribed  compensation  for  disability  or  death  from  accidental  in- 
juries sustainea  by  employees  engaged  in  certain  enumerated. haz- 
ardous employments,  and  that  the  act  was  amply  sustained  by  the 
constitution.    Subdivision  7  is  well  within  the  scheme. 

It  was  further  held  that  an  undertaker  to  whom  an  award  of  $100 
had  been  made  for  funeral  expenses  of  the  deceased  employee  was 
not  a  "  person  entitled  to  compensation  "  out  of  the  contributions  to 
the  special  fund. 


Workmen's  Compensation — Temporary  Total  and  Permanent 
Partial  Disability — Awards — Loss — Franko  v.  William  Shollham 
Co.^  Supreme  Court  of  Errors  of  Connecticut  {July  23^  1918)  ^  IO4 
Atlantic  Reporter ^  page  435. — Franko  while  in  the  employ  of  the 
defendant  suffered  a  laceration  of  the  first  finger  of  his  right 
hand,  which  injury  arose  out  of  and  in  the  course  of  his  employment, 
and  was  totally  incapilated  from  February  18  to  May  21,  1917, 
On  May  21  two  phalanges  of  the  index  finger  were  removed.  The 
commissioner  awarded  claimant,  Franko,  as  compensation  for  total 
incapacity  on  account  of  said  injury  $5.50  a  week  from  February  18  to 
May  21,  1917,  and  at  a  like  rate  for  the  two  phalanges  of  the  index 
finger  beginning  May  21  and  extending  for  a  period  of  25|  weeks. 
Defendant  contends  that  compensation  can  only  be  had  for  25^  weeks 
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for  the  loss  of  the  phalanges.  The  opinion  of  the  court,  as  expressed 
by  Judge  Wheeler,  confirming  the  two  separate  awards,  is  in  part  as 
follows: 

Our  act  in  its  original  form  and  in  its  amended  forms  of  1915  and 
1917  provides  compensation  for  both  total  and  partial  incapacity  re- 
sulting from  injuries  which  do  not  prove  fatal.  Section  11  relates  to 
total  incajjacity.  *  *  *  Section  12  provides  that,  in  case  of  injury 
resulting  in  partial  incapacity,  there  shall  be  paid  the  injured  em- 
ployee, etc.    *    *    *. 

We  can  not  agree  with  appellant  that  since  the  loss  from  February 
18  to  May  21  was  of  the  tise  of  the  two  phalanges,  and  from  May  21 
of  the  loss  of  the  two  phalanges,  the  injury  was  a  single  one.  These 
two  sections  provide  for  compensation  in  the  case  of  certain  named 
injuries  resulting  in  the  loss  of  a  member  of  function. 

The  word  "  loss  "  is  used  in  the  sense  of  deprivation.  It  designates 
the  handicap  under  which  the  employee  will  suffer  in  the  future. 
Compensation  is  based  on  this  loss.  It  is  not  measured,  as  are  other 
injuries  resulting  in  partial  incapacity,  by  impairment  of  earning 
power.  Each  class  of  injuries  results  in  partial  incapacity.  There  is 
no  reason  why  an  injury  under  each  class  should  not  be  compensated, 
and,  if  the  injuries  in  question  be,  as  the  respondent  insists,  the  loss 
of  the  use  of  the  two  phalanges  and  the  loss  of  the  two  pnalanges, 
these  are  two  independent  injuries  for  each  of  which  compensation  is 
provided  measured  as  to  amount  and  duration.  The  loss  of  two 
phalanges  carries  a  named  compensation  and  the  loss  of  the  use  of  two 
phalanges  also  carries  a  similar  compensation.  There  is  nothing  in 
the  act  which  prevents  compensation  for  any  number  of  the  several 
injuries  specifically  provided  for.  Payment  for  one  does  not  pay  for 
any  but  the  one  injury. 

The  argument  of  the  respondent  relies,  to  a  large  extent,  upon  that 
part  of  section  11  which  provides  that  the  compensation  for  the 
named  injuries  shall  be  "  in  lieu  of  all  other  payments."  This  refers 
to  payments  for  the  named  injuries.  As  to  these  the  compensation 
designated  is  exclusive.  But  this  does  not  limit  the  award  to  any 
one  of  the  compensations  provided  for  the  named  injuries ;  nor  does 
it  purport  to  be  in  lieu  of  payments  made  for  injuries  resulting  in 
partial  incapacity  not  among  these  named  injuries.  And  since  these 
are  a  distinct  class  of  injuries  resulting  in  partial  incapacity  the 
compensation  provided  for  these  specific  injuries  can  not  and  does 
not  cover  them.  It  is  exclusive  of  any  other  payment  by  way  of  com- 
pensation for  the  injuries  specifically  designated. 

Tlie  handicap  determines  the  loss.  But  when  the  loss  of  the  mem- 
ber is  preceded  by  a  long  incapacity  while  efforts  are  made  to  heal 
and  cure  the  injury,  the  injured  employee  has  suffered  far  more  than 
the  mere  loss  oi  the  member. 

The  just  rule  of  compensation  will  give  compensation  for  tho 
jieriod  of  total  incapacity  as  well  as  for  the  loss  of  the  member. 


Workmen's  Compensation  —  Total  Disability  —  Loss  of  Pha- 
i^Nx — ^Awards — Kramer  v.  Sargent  cfe  Co.^  Supreme  Court  of  Er- 
rors of  Cormecticut  {July  i?5,  1918) ,  104  Atlantic  Reporter^  page 

123871-— 20— Bull.  258 ^^15 
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J^. — ICramer,  on  Deeember  4,  1917,  suffered  an  injury  to  the  tertni' 
nal  phalanx  of  the  index  finger  of  his  left  hand,  which  resulted  on 
the  same  day  in  the  loss  of  this  phalanx  by  amputation  and  in  total 
incapacity  for  all  labor  from  the  date  of  the  injury  to  February  8, 
1918,  and  such  incapacity  seemed  likely  on  the  latter  date  to  contiBue 
for  some  time.  Kramer  claimed  and  the  commissioner  allowed  awards 
for  the  loss  of  the  phalanx  and  for  the  total  incapacity  resulting 
from  such  loss.  Judge  Wheeler,  in  giving  the  decision  of  the  court, 
distinguished  this  from  the  Franko  v.  SchoUhorn  case,  and  limited 
the  award  to  the  loss  of  the  member.  The  opinion  is  in  part  as  fol- 
lows: 

In  Franko  v,  SchoUhorn  Co.,  104  Atl.  485,  above,  Just  decided, 
there  was  a  total  incapacitv  preceding  the  loss  and  r^ulting  from 
an  injury  and  continuing  during  the  period  of  the  attempt  to  cure 
the  injury  to  the  finger.  In  Olmstead  v,  Lamphier,  104  Atl.  488, 
[next  case  below],  just  decided,  the  loss  of  the  leg  and  the  total  in- 
capacity resulting  from  the  injury  to  the  shoulder  were  independent 
iniuries  arising  out  of  the  one  accident.  In  this  case  there  is  one 
injury  and  the  incapacity  follows  immediately  the  loss  of  the  pha- 
lanx and  results  from  it.  We  reached  the  conclusion  in  Franko  v. 
SchoUhorn  Co.,  supra,  that  under  our  act  there  may  be  a  total  in- 
capacity and  a  partial  incapacity  growing  out  of  the  same  injury, 
for  each  of  which  compensation  may  be  awarded.  But  such  an 
award  is  not,  as  we  thiuK,  contemplated  by  our  act  in  the  case  of  a 
loss  of  a  member. 

All  of  the  specified  injuries  in  section  12,  for  which  a  specially 
named  award  is  made,  will  ordinarily  involve  a  period  of  incapacity 
of  varying  duration.  And  this  is  the  reason  the  rate  of  the  award 
in  these  cases  is  made  the  same  as  in  the  cases  of  total  incapacity 
under  section  11.  The  award  was  made  larger  because  of  the  extent 
of  the  injury.  In  section  12,  the  rate  of  compensation  for  cases  of 
partial  incapacity  resulting  from  injuries  not  specifically  described 
is  "  half  the  difference  between  his  average  weekly  earmngs  before 
the  injury  and  the  amount  he  is  able  to  earn  tiiereafter ; "  while,  in 
the  cases  of  partial  incapacity  resulting  from  injuries  specifically  de- 
scribed, the  rate  of  compensation  is  half  of  the  average  weekly  earn- 
ings of  the  injured  employee.  This  increased  scale  of  compensation 
is  no  doubt  intended  to  cover  the  loss  of  the  member  and  the  handicap 
of  the  future  through  this  loss,  but  it  was  also  intended  tQ  cover  aU 
the  injuries  resulting  from  the  loss  of  the  member.  This  compen- 
sation is  made  "  in  lieu  of  all  other  payments ; "  that  is,  it  is  exclusive 
of  all  other  payments  for  this  particular  injury  which  is  the  loss 
of  the  member.    This  language  is  used  in  its  ordinary  significance. 

For  the  reasons  stated  in  the  above  opinion  the  award  for  the  lo^ 
of  the  phalanx  was  allowed  but  the  award  for  the  total  incapacity  on 
account  of  the  injury  was  vacated. 


Workmen's  Compensation — ^Total  DiSABnjrr — ^Partlal  Disa- 
BiLrrr — ^Multiple  Injuries — Surgical  Aid — Astifioial  Lbq — 
Olmstead  v.  Lamphier^  Supreme  Cowt  of  Errors  of  OomMcticnU 
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(Jtiiy  SSy  1918)  J  lOi  Adwntic  Reporter y  page  438. — Olmstead  was  in 
the  ouploy  of  the  defendant  on  September  26,  1916^  when  he 
was  thrown  from  a  horse,  sustaining  an  injury  to  his  shoulder, 
causing  partial  incapacity  equal  to  one-half  total  incapacity,  and 
also  sustaining  injuries  to  his  left  leg  of  such  a  nature  that  they 
necessitated  its  amputation  above  the  knee.  CAmstead  was  supplied 
with  an  artificial  leg.  He  brought  proceedings  under  the  workmen's 
compensation  act,  and  was  granted  an  award  of  $7.50  per  week  for 
182  weeks  for  the  loss  of  the  leg  and  $^.75  per  week  during  the 
period  of  partial  incapacity  resulting  from  the  injury  to  the  shoul- 
der, and  $115  for  the  artificial  leg.  Defendant  claims  that  under  the 
provisions  of  section  7B  and  other  sections  of  the  workmen's  com- 
pensation act  he  should  not  be  compelled  to  pay  for  the  artificial  leg 
or  for  compensation  for  the  partial  incapacity.  Judge  Wheeler,  in 
giving  the  opinion  of  the  court  sustaining  the  award,  said : 

• 

In  Franko  v.  Schollhom  Co.,  104  Atl.  486  [p.  224] ,  just  decided,  we 
construed  section  11  of  our  act  as  providing  one  form  of  compensa- 
tion during  total  incapacity  and  another  for  the  permanent  loss  of  a 
member  of  the  body.  The  injury  to  the  shoulder  was  a  distinct 
injury,  resulting  in  total  incapacity;  the  loss  of  the  leg  was  also  a 
distinct  injury,  resulting  in  partial  incapacity.  For  each  injury, 
under  our  construction  of  this  section,  the  injured  employee  was 
entitled  to  compensation*  The  fact  that  each  injury  resulted  from 
one  accident  did  not  make  of  these  a  single  injury.  Nor  did  the  act 
intend  that  compensation  for  the  loss  of  a  member  should  be  in  lieu 
of  all  compensation  for  other  injuries  resulting  from  one  accident. 
Our  act  does  not  permit  double  compensation,  and  hence  the  trial 
court  was  correct  in  making  these  awards  consecutive,  the  award  for 
the  total  incapacity  to  precede  in  payment  that  for  the  partial 
incapacity. 

We  are  left  with  the  bald  question  whether  surgical  aid  or  service 
includes  the  furnishing  of  an  artificial  leg. 

There  is  no  specific  provision  for  the  furnishing  of  medicines  or 
any  material  or  apparatus  required  by  the  physician.  Yet  it  is  clear 
that  all  these  are  included  in  the  term  "  medical  aid  or  service."  It 
must  also  be  clear  that  all  necessary  bandages,  materials,  splints,  and 
apparatus  required  by  the  surgeon  in  enecting  cure  are  included 
under  the  term  "  surgical  aid  or  service."  ♦  *  ♦  Why  give  the 
patient  splints  to  hold  the  bones  in  place  or  crutches  with  which  to 
walk,  ana  regard  these  as  used  in  surgery?  Why  supply  a  glass  eye? 
Because  it  is  the  everyday  duty  of  the  surgeon  to  order  these  things 
for  his  patient,  and  t^ey  are  included  as,  of  course,  under  ^  surgical 
aid."  There  is  no  difference  in  principle  between  supplying  Oiese 
and  the  artificial  limb.  That  pertains  to  surgery  and  is  used  in 
surgery. 

Our  act  contemplates  the  furnishing  of  all  the  medical  and  surgi- 
cal aid  that  is  reasonable  and  necessary.  The  purpose  of  this  pro- 
Tision  is  to  restore  the  injured  employee  to  a  place  m  our  industrial 
life  as  soon  as  possible  by  the  use  of  all  medical  and  surgical  aid  and 
hospital  service  which  the  ordinary  usages  of  modern  science  of 
medicine  and  surgery  furnish. 
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Workmen's  Compensation — ^Total  Disabiutt — Loss  op  Sight- 
Second  Injurt — In  re^J.  cfe  P.  Coats  (/?.  /.),  /m?.,  et  al.y  Supreme 
Court  of  Rhode  Island  {June  7, 1918)^  lOS  Atlantic  Reporter,  page 
8S3. — Joseph  Spence  was  engaged  by  the  company  named  as  a  card 
stripper.  Previous  to  this  employment  he  had  lost  the  sight  of  his 
right  eye  while  serving  in  the  Spanish- American  War.  On  Jmie 
8,  1917,  while  still  in  the  employ  of  the  company,  he  was  struck 
upon  the  head  by  a  falling  ladder  and  suffered  as  a  result  thereof  tho 
total  and  irrecoverable  loss  of  the  sight  of  his  left  eye.  Prior  to  this 
accident  .Spence  had  waived  his  common-law  rights  to  recover  for 
injury  occurring  during  this  employment,  and  the  corporation  had 
elected  to  become  subject  to  the  provisions  of  the  workmen's  compen- 
sation act.  These  facts  being  agreed  to  by  both  parties,  the  case  was 
submitted  on  petition  asking  for  the  construction  of  sections  10,  11, 
and  12  of  article  2  of  the  workmen's  compensation  act.  Section  10 
provided  for  compensation  of  one-half  of  the  employee's  pay,  but  not 
less  than  $4  nor  more  than  $10  per  week  for  a  period  of  500  weeks  for 
total  and  permanent  disability.  Section  11  is  very  much  the  same, 
providing,  however,  for  partial  disability.  Section  12  provides  addi- 
tional compensation  in  case  of  (a)  loss  of  both  eyes  and  (6)  loss  of 
one  eye,  to  the  amount,  in  the  former  case,  of  half  pay  for  100  weeks 
and  in  the  latter  case  for  50  weeks. 

The  questions  before  the  court  were:  (1)  Could  Spence  have  suf- 
fered more  than  partial  disability  under  the  act  by  the  loss  of  his 
remaining  eye?  (2)  Conceding  that  Spence  suffered  permanent  dis- 
ability, does  a  conclusive  presumption  arise  under  the  act  that  it 
was  total  disability?  (3)  Under  section  12  is  Spence  entitled  to  half 
pay  for  50  or  100  weeks  ? 

The  court,  after  reviewing  the  case  of  In  re  Braconnier,  223  Mass. 
273,  111  N.  E.  792  [Bui.  No.  224,  p.  228],  in  which  the  employee  lost 
his  remaining  eye  and  the  court  held  that,  under  the  provisions  of 
the  statute,  he  had  suffered  total  incapacity,  gave  the  following 
opinion : 

In  the  present  case  we  are  of  the  opinion  that  a  condition  of  total 
incapacity  resulted  to  the  employee  from  the  injury  to  his  left  eye, 
and  we  adopt  *  ♦  *  the  opinion  in  Braconnier's  case,  supra,  as  a 
clear  and  succinct  statement  of  the  grounds  of  our  own  opinion.  We 
accordingly  answer  question  1  in  the  affirmative. 

We  also  are  of  the  opinion  that  question  2  should  have  an  affirma- 
tive reply.  It  is  so  closely  akin  to  question  1  that  the  same  line  of 
reasonmg  is  applicable. 

In  answering  question  3  the  court  said : 

The  purj)ose  of  section  12  is  plainly  to  provide  compensation  for 
specified  injuries  in  addition  to  the  compensation  otherwise  provided 
for  in  the  act.    There  is  and  can  be  no  question  that  the  specified  in- 
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jury  in  this  case  is  "  the  entire  and  irrevocable  loss  of  the  sight  of  " 
one  eye,  and  not  of  both,  and  accordingly  the  employee  is  entitled 
to  compensation  therefor  for  50  weeks  and  not  for  100  weeks. 

The  law  of  Rhode  Island  makes  specific  awards  for  certain  maim- 
ings,  etc.,  these  awards  to  be  in  addition  to  other  benefits  paid.  It 
follows  that  in  the  present  instance  there  was  an  award  for  the  loss 
of  the  eye  in  addition  to  that  for  the  permanent  total  disability  duc» 
to  complete  loss  of  sight. 


Workmen's  Compensation — ^Usual  Coubse  op  Employer's  Busi- 
ness— Injury  to  Employee  While  Building  an  Addition  to 
Premises — State  ex  rel.  Lundgren  v.  District  Court^  Supreme  Court 
of  Minnesota  {Nov.  15^  1918)^  169  Northwestern  Reporter^  page 
4SS. — The  defendant  corporation  was  engaged  'in  the  retail  lumber 
business  and  decided  to  sell  also  coal  and  other  fuel.  It  employed 
one  Lundgren  to  do  a  specific  part  in  the  construction  of  a  shed  in 
which  to  keep  the  coal.  While  constructing  this  shed  plaintiff  was 
injured.  The  district  court  refused  him  compensation  on  the  ground 
that  the  work  he  was  doing  was  not  in  the  usual  course  of  the  em- 
l>loyer's  business.    In  reversing  this  decision  the  court  said : 

While  the  defendant  was  not  a  building  contractor  nor  engaged  in 
specific  work  of  that  kind,  the  construction  of  the  shed  in  question 
was  in  furtherance  •  of  its  established  business,  a  necessary  part 
thereof,  and  we  discover  no  sufficient  reason  for  holding  that  it  was 
outside  of  and  beyond  what  is  customary  and  usual  in  a  situation  of 
the  kind.  That  should  be  the  test  in  construing  the  statute.  The  con- 
struction of  the  shed  should  therefore  be  held  within  the  usual  course 
of  the  defendant's  business  within  the  meaning  and  contemplation  of 
the  statute.    We  so  hold. 


Workmen's  Compensation — ^Willful  Misconduct — Arising  Out 
OF  AND  in  Course  of  Employment — Baltimore  Car  Foundry  Co.  v. 
Rmicka^  Court  of  Appeals  of  Maryland  {Apr.  5, 1918)^  10 i  Atlantic 
Reporter^  page  167. — Euzicka  was  crushed  and  killed  while  attempt- 
ing to  pass  between  two  cars  on  a  track  in  the  car-erecting  shop  of 
the  Baltimore  Car  Foundry  Co.,  in  which  he  was  employed  as  a 
maker  of  decks  or  platforms  for  the  cars  there  in  the  course  of  con- 
struction. The  accident  occurred  in  the  evening  as  the  day's  work 
was  closing  and  Ruzicka  was  starting  to  leave  the  shop  on  his  way 
home.  He  had  been  notified  that  the  cars  were  going  to  be  coupled 
and  moved.  There  was  a  board  walk  over  the  tracks,  which  he 
might  have  taken,  although  there  was  no  rule  requiring  him  to  do  so. 
Another  workman  warned  him  not  to  pass  between  the  cars,  but  he 
stated  that  he  had  plenty  of  time.    But  he  stopped  and  talked  Avith 
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another  worker  for  five  minutes  before  he  continued  on  his  way  and 
was  killed.  The  company  claims  Suzicka  was  guilty  of  ''  willful 
misconduct,^'  and  that  the  accident  did  not  arise  '^  out  of  and  in  the 
course  of  his  employment.^  The  trial  court  approTed  t^  award 
made  by  the  commission,  and  its  judgment  was  affirmed  by  the  court 
of  appeals.    The  opinion  says,  in  part : 

It  is,  of  course,  perfectly  clear  that  the  fatal  accident  we  have  de- 
scribed was  the  result  of  Ruzicka's  own  negligencei  But  we  agree 
with  the  court  below  and  the  State  industrial  commission  in  the 
opinion  that  the  highly  imprudent  act  which  caused  the  unfortunate 
man's  death  is  not  properly  to  be  characterized  as  willful  misconduct. 
It  lacked  the  element  of  intentional  impropriety  which  those  words 
imply.  It  was  a  thoughtless  and  heedless  act  but  not  a  willful  breach 
of  a  positive  rule  of  conduct  or  duty. 

But  in  thus  neglecting  to  have  proper  r^ard  to  his  safety  he 
was  not,  in  our  opinion,  guilty  of  willful  misconduct  within  the  pur- 
view of  the  workmen's  compensation  law,  which,  except  in  cases  of 
injury  produced  by  such  misconduct,  or  self-inflicted^  or  due  to  intoxi- 
cation, provides  compensation  for  the  disability  or  death  of  em- 
ployees resulting  from  accidental  personal  injury  arising  out  of  and 
m  the  course  of  the  employment  "  without  regard  to  famt  as  a  cause 
of  the  injury." 

We  think  that  the  accident  which  resulted  in  Ruzicka's  death,  and 
which  occurred  while  he  was  on  the  employer's  premises  and  imme- 
diately at  the  close  of  the  day's  work,  should  be  regarded  as  arising 
out  of  and  in  the  course  of  the  employment. 


Workmen's  Compensation — ^Willful  Misconduct — Failtibe  to 
Use  Best  Safety  Devices — Haskell  <fe  Bcarker  Car  Co.  v.  Kay^  Ap- 
peltate  Court  of  Indiana  {May  29, 1918),  119  Northeastern  Reporter^ 
page  811, — ^On  September  8,  1916,  Charles  Kay  was  struck  by  a  car 
lever  in  which  he  was  drilling  a  hole  and  died  from  the  effects  of 
the  blow.  His  widow  applied  for  compensation,  and  an  award  was 
made  to  her  by  the  industrial  board,  from  which  the  employing 
company  appealed.  Admitting  that  the  employee  suffered  a  per- 
sonal injury  by  accident  arising  out  of  and  in  the  course  of  his 
employment  and  resulting  in  his  death,  it  contended  that  the  em- 
ployee was  guilty  of  willful  misconduct,  consisting  of  failure  or 
refusal  to  use  a  safety  device,  which  under  the  compensation  law 
bars  compensaticm.  It  appeared  that  there  was  danger  of  pieces  of 
the  iron  being  drilled  whirling  with  the  bit,  and  also  of  their  climbing 
the  stem  and  then  whirling.  A  device  called  a  clamp  was  provided, 
which  prevented  both  whirling  and  climbing;  but  the  employees 
often  used  a  "plug,"  which  could  be  attached  more  quickly  and 
prevented  whirling  except  in  the  case  of  climbing,  and  which^  as 
appeared  by  much  of  the  evidence  given,  was  equally  good  for  some 
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of  woriL  Kay  had  been  doing  heavy  work  and  using  the 
plug,  and  when  four  car  levers  were  given  him  to  drill  he  did  not 
change  to  the  use  of  the  clamp  as  a  guard  and  was  killed  as  indi- 
cated. The  court  held  that  his  failure  to  use  the  more  efficient  guard 
was  negligMice  rather  than  wiUfulness.  The  following  is  from  the 
opinion  delivered  by  Judge  Caldwell : 

The  evidence  being  unicertain,  as  indicated,  and  decedent  shortly 
prior  to  his  injury  having  been  engaged  in  drilling  where  a  damp 
was  not  required,  and  being  directed  by  the  foreman  to  do  a  small 
job  that  did  require  a  clamp  according  to  appellant's  view  of  the 
matter,  we  can  not  say  as  a  matter  of  law  that  his  conduct  amounted 
to  anything  more  than  thoughtlessness.  We  do  not  feel  that  the 
situation  justifies  us  in  going  any  further  than  this,  even  on  the 
assumption  that  decedent  knew  that  the  use  of  the  plug  was  attended 
by  a  degree  of  danger.  As  we  have  said,  however,  the  evidence 
does  not  compel  a  deduction  any  stronger  than  that  the  choice  of 
appliances  in  any  situation  was  committed  to  decedent's  discretion. 
At  any  event  we  can  not  say  as  a  matter  of  law  that  his  conduct  was 
anything  more  reprehensible  than  mere  negligence. 


Workmen's  Compensation — ^WiiiLFUL  MiscoNDtrcTr — ^Failure  to 
Use  Guard — Bay  Shore  Lawndry  Co,  v.  Industrial  Accident  Gomr 
mission  of  Calif omia  et  ai,^  District  Court  of  Appedly  Third  Dis- 
trict, California  {Mar.  20,  1918)  172  Pacific  Reporter,  page  1128.— 
An  award  for  compensation  was  granted  to  Paul  Verdier  by  the 
industrial  accident  commission  against  the  Bay  Shore  Laundry 
Co.  Verdier  was  an  experienced  laundry  workman,  having  been  in 
that  line  of  work  for  20  years,  and  was  at  the  time  of  his  injury  in 
the  employ  of  the  plaintiff.  While  operating  a  wringing  machine  he 
removed  a  safety  device  or  guard  for  the  sole  purpose  of  gaining 
time  and  because  he  had  seen  other  employees  doing  likewise.  While 
the  guard  was  removed  his  foot  slipped  from  the  brake  causing  him 
to  lose  his  balance  and  his  hand  to  be  injured  by  coming  in  contact 
with  the  unguarded  portion  of  the  machine. 

Plaintiff  petitioned  to  have  the  award  annulled,  and  the  petition 
was  granted  on  the  ground  that  Verdier's  action  constituted  "  willful 
misconduct"  within  the  meaning  of  the  Workmen's  Compensation, 
Insurance,  and  Safety  Act  of  1913  and  was  in  violation  of  the  safety 
orders  of  the  industrial  accident  commission.  Regarding  the  latter 
the  court  said : 

Section  62  of  said  act  [workmen's  compensation,  etc.,  act]  pro- 
vides that  every  employee  shall  obey  and  comply  with  the  require- 
ments of  the  safety  orders  of  the  commission.  Hence  it  can  not  be 
disputed  that  Verdier  was  guilty  of  a  crime  when  he  removed  the 
^ard,  and  that  he  knew  that  his  act  was  likely  to  result  in  injuiy  to 
himself. 
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On  the  question  of  the  willful  misconduct  of  Verdier  the  court 
expressed  the  following  opinion: 

Moreover,  there  can  be  no  doubt  that  the  misconduct  of  Verdier 
was  willful  within  the  meaning  of  the  statute.  The  definition  of  the 
term  is  found  in  the  code,  and  it  must  be  presumed  that  in  said  com- 
pensation act  the  legislature  had  in  view  that  definition.  Section  7 
of  the  Penal  Code  provides: 

"  The  word  *  williuUy,'  when  applied  to  the  intent  with  which  an 
act  is  done  or  omitted,  implies  simply  a  purpose  or  willingness  to 
commit  the  act,  or  make  the  omission  referred  to.  It  does  not  re- 
quire any  intent  to  violate  law,  or  injure  another,  or  to  acquire  any 
advantage." 

That  Verdier  had  a  willingness  and  purpose  to  commit  that  act  of 
removing  the  guard  is  beyond  question.  From  the  act  itself  such 
presumption  would  follow,  but  he  makes  it  certain  by  his  testimony 
as  to  why  he  performed  the  act.  It  is  not  required  to  show  that  the 
injured  person  committed  the  wrongful  act  maliciously  to  prevent 
his  recovery.  If  the  legislature  had  so  intended  it  would,  of  course, 
have  so  provided.  It  was  deemed  proper  to  exclude  one  who  was 
guilty  of  intentional  or  willful  wrongdoing,  and  if  we  are  to  regard 
the  fact  in  this  case  and  the  plain  ordinary  significance  of  the  terms 
employed  by  the  legislature  it  must  be  held  that  the  applicant  herein 
is  in  the  excluded  class. 

In  substantiation  of  this  decision  concerning  what  constitutes 
willful  misconduct  the  court  quoted  from  a  decision  of  the  supreme 
court  in  the  case  of  Great  Western  Power  Co.  v.  Pillsbury,  149  Pac, 
35  (Bui.  No.  189,  p.  292). 


Workmen's  Compensation — Willful  Misconduct — Failure  to 
Use  Guard — Wick  et  al,  v.  Giinn  et  aLj  Supreme  Court  of  Oklahoma 
{Dec.  11^  1917),  169  Pacific  Reporter,  page  i057.— Charles  D.  Gunn 
was  granted  compensation  against  his  employer,  S.  J.  Wick,  and  the 
insurer  of  the  latter,  for  injuries  sustained  during  the  course  of  his 
employment  by  Wick.  The  employer  and  insurer  appealed  from  the 
award  of  the  industrial  commission  because,  as  they  alleged,  the  in- 
jury was  caused  by  the  employee's  willful  failure  to  use  a  safety  ap- 
pliance provided  for  his  protection,  which  failure,  under  the  terms  of 
tlie  compensation  law  of  the  State,  barred  him  from  benefits.  He  was 
injured  while  operating  a  combination  edger  and  planer,  and  the 
court  stated  that  the  evidence  showed  that  the  injury  would  not  have 
occurred  if  the  guard  had  been  adjusted,  but  that  doing  the  work 
without  the  guard  was  not  unusually  or  necessarily  dangerous:  that 
the  employee  evidently  had  no  idea  of  violation  of  law  or  wrongdoing 
in  adopting  the  method  he  did;  that  the  work  took  but  a  moment 
without  the  use  of  the  guard,  while  the  guard  provided  was  out 
of  date,  complicated,  and  not  automatic,  and  took  considerable  time  to 
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adjust  and  use,  and  the  labor  commissioner  had  recommended  one 
that  was  automatic,  simple,  and  inexpensive.  The  court  affirmed  the 
judgment  for  the  award,  holding  that  mere  careless  failure  was  not 
willful,  and  that  it  was  not  made  by  the  statute  the  employee's  duty 
to  use  such  a  guard  as  the  one  provided.  The  following  quotations 
from  the  opinion  by  Judge  Stewart  indicate  the  views  of  the  court : 

We  hold  that  the  mere  intentional  and  voluntary  failure  on  the 
part  of  a  workman  to  use  a  proper  safety  appliance  does  not  neces- 
sarily make  the  act  willful  as  contemplated  by  the  exception  under 
consideration.  The  willfulness  contemplated  amounts  to  more  than 
a  mere  act  of  the  will  and  carries  with  it  the  idea  of  premeditation, 
obstinacy,  and  intentional  wrongdoing.  The  mere  voluntary  failure 
to  use  the  same  would  constitute  contributory  negligence  and  to  hold 
that  such  failure  in  itself  barred  relief  would,  m  effect,  preserve  a 
defense  abrogated  by  the  act. 

The  claimant,  being  charged  only  with  the  duty  of  using  guards 
provided  in  pursuance  of  law  or  by  order  of  the  labor  commissioner, 
can  not  in  this  case  be  charged  with  failure  to  use  the  guard  fur- 
nished, there  being  evidence  to  show  that  the  same  was  neither  a 
proper  ^uard  nor  one  provided  pursuant  to  order  of  the  labor 
commissioner. 
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This  bulletin  is  the  eighth  in  the  series  devoted  exclusively. -tp.  the 
presentation  of  court  decisions,  the  preceding  numbers  being  ll4'/"152, 
169,  189,  224,  246,  and  258.  The  foregoing  bulletins  appeared  ah&ti-. 
ally,  but  for  a  variety  of  reasons  the  publication  of  a  bulletin  for  1919 
was  omitted  and  the  material  for  that  year  is  now  combined  with  the-; 
material  for  the  year  1920:  The  first  bulletin  noted  bears  date  of  1912, 
prior  to  which  time  decisions  of  this  nature  appeared  in  practically 
every  issue  of  the  bimonthly  bulletins,  ending  with  No.  100.  Brief 
statements  of  the  most  important  cases  are  given  in  the  Monthly  La- 
Boe  fisvnrw  of  the  bureau  as  soon  as  they  come  to  the  knowledge  of  the 
office,  bi:^  these  eases  Are  also  included  in  the  annual  smnmary .  No  at- 
tempt  is  made  to  cover  the  entire  list  of  decisions  handed  down  by  the 
State  and  Federal  courts,  r^resentative  types  being  usually  sought 
{or.  In  a  few  classes  of  cases,  however,  such  a£  those  construing 
^vrorkmen's  campodsation  laws,  those  relating  to  labor  organizations, 
&nd  those  involving  important  questions  in  interstate  commerce,  a 
more  general  inclusiveness  is  practiced.  The  decisions  used  are  mainly 
those  handed  down  by  Federal  courts  and  the  State  courts  of  last 
rescHl,  though  in  some  cases  opinions  of  subordinate  courts  of 
appellate  jurisdiction  are  used,  notably  of  the  Supreme  Court  of 
2few  York.  Opinions  of  the  Attorney  General  of  the  United  States 
<xiiistruing  Federal  labor  legislation  are  also  reproduced  if  of  suf- 
ficient ^neral  interest 

The  opinions' and  decisions  are  presented  in  abridged  form,  the 

-facts  being  stated  in  most  cases  in  the  language  of  the  editc^s,  with 

quotations  ^m  the  language  of  the  csourt,  though  occasionally  the 

conclusion  reached  is  indicated  without  such  quotation.    The  sources 

used  are  the  same  as  in  the  past,  i.  e.,  the  National  Reporter  System, 

published  by  the  West  Publishing  Co.,  and  the  Washington  Law 
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Reporter  for  the  District  of  Columbia.  With  a  few  exceptions  the 
cases  used  are  those  which  were  published  during  the  calendar  years 
1919  and  1920,  the  volumes  covered  being  as  follows : 

Opinions  of  the  Attorney  General,  volume  31  and  volume  32  to 
page  368. 

Supreme  Court  Reporter,  volume  39,  page  21,  to  volume  41, 
page  64. 

Federial  Reporter,  volume  253,  page  481,  to  volume  268,  page  96, 

Northeastern  Reporter,  volume  121,  page  81,  to  volume  128, 
page  800. 

Northwestern  Reporter,  volume  169,  page  577,  to  volume  179,  page 
1023. 

Pacific  Reporter,  volume  176,  page  321,  to  volume  192,  page  560. 

Atlantic  Reporter,  volume  104,  page  896,  to  volume  111,  page  688. 

Southwestern  Reporter,  volume  206,  page  577,  to  volume  225, 
page  288. 

Southeastern  Reporter,  volume  97,  page  609,  to  volume  104, 
page  785. 

Southern  Reporter,  volume  80,  page  25,  to  volume  86,  page  448. 

New  York  'Supplement,  volume  172,  page  817,  to  volume  184, 
page  832. 

Washington  Law  Reporter,  volumes  47  and  48. 

OPINIONS  OF  THE  ATTORNEY  GENERAL. 

The  opinions  of  the  Attorney  General  of  the  United  States  are 
rendered  on  request  of  the  President  or  certain  oiBcers  of  the  Gov- 
ernment and  are  usually  limited  to  a  specific  case,  though  somo  of 
them  are  of  general  application.  It  occurred  that  during  the  period 
covered  by  the  present  bulletin  no  question  was  submitted  in  the 
labor  field  that  called  for  a  pronouncement  of  special  interest,  so* 
that  only  the  following  notes  are  given.  The  Government  control 
of  the  railroads  during  the  war  raised  the  question  of  the  status!  of 
railroad  employees  in  connection  with  the  civil  service,  the  decision 
being  that  they  were  not  covered  (31  Op.  530).  Another  question 
arising  out  of  the  same  situation  was  as  to  the  relation  of  the  Director 
General  to  the  United  States  Employees'  Compensation  Commifision. 
It  was  held  that  the  Government  control,  which. involved  the  bring- 
ing of  actions  for  damages  directly  against  the  Director  Greneral,  did 
not  deprive  the  commission  of  its  power  to  require  a  compensated 
employee  to  assign  to  the  commission  his  right  of  action  to  prosecute 
the  same  where  the  injury  was  due  to  negligence  of  the  railroad  as 
a  third  party  (31  Op.  3G5).  Other  decisions  under  the  compensation 
act  were  to  the  effect  that  an  assistant  United  States  district  attorney 
was  not  an  employee  under  the  act,  but  was  an  officer  of  the  United 
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States  (31  Op.  201).  A  like  conclusion  was  reached  with  regard  to 
a  surgeon  in  the  Public  Health  Service,  he  having  been  appointed 
by  the  President  by  and  with  the  advice  and  consent  of  the  Senate 
(31  Op.  184). 

The  status  of  a  State  compensation  fund  was  considered  (31  Op. 
308),  the  Pennsylvania  Compensation  Insurance  Fund  being  held  not 
subject  to  taxation  under  the  income  tax  act  of  September  8,  1916; 
nor  are  policies  of  insurance  issued  by  the  State  under  the  compen- 
sation act  subject  to  the  special  tax  placed  upon  insurance  policies  by 
the  war  revenue  act  of  October  3,  1917. 

The  act  of  Congress  authorizing  a  suspension  of  the  eight-hour 
law  in  time  of  a  national  emergency,  in  the  case  of  "persons  em- 
ployed upon"  contracts  with  the  United  States  was  held  to  include 
only  the  "  persons  "  referred  to  in  the  law — i.  e.,  laborers  and  me- 
chanics. Overtime  pay  for  work  in  excess  of  eight  hours  was  there- 
fore only  to  be  given  in  the  case  of  such  classes  of  workers  (31; 
Op.  144). 

The  retirement  act  for  United  States  employees  was  construed  in 
an  opinion  appearing  in  volume  32  of  the  Opinions  of  the  Attorney 
General,  the  law  being  held  not  to  provide  retirement  but  to  compel 
dismissal  of  employees  who  had  reached  the  age  of  70  years  without 
having  rendered  the  15  years  of  service  which  creates  eligibility  for 
retirement  on  annuity  (p.  203) ;  another  opinion  (p.  207)  declares 
the  authority  of  the  President  to  extend  the  provisions  of  the  retire- 
ment act  to  employees  in  the  service  of  the  United  States  who  have 
not  been  included  in  the  classified  service.  Deputy  collectors  of 
internal  revenue  and  prohibition  officers,  not  being  definitely  included 
under  the  civil  service  act  and  rules,  are  not  within  the  scope  of  the 
retirement  act  regardless  of  whether  or  not  they  were  in  fact  ap- 
pointed in  accordance  with  civil  service  rules  (p.  273).  The  enforce- 
ment officers  and  employees  under  the  national  prohibition  act  were 
said  in  the  same  opinion  to  be  required  to  be  appointed  with  certain 
exceptions  under  the  civil  service  act  and  rules,  so  that  such  of  them  as 
must  be  so  appointed  are  within  the  provisions  of  the  act.  Unskilled 
laborers  in  the  employment  of  the  Superintendent  of  the  United 
States  Capitol  Building  and  Grounds  are  covered  (p.  311). 

As  already  stated,  no  text  of  opinions  is  reproduced  in  the  present 
bulletin. 

DECISIONS  OP  THE  COURTS. 

ALIENS. 

The  subject  of  immigration  under  contract  to  perform  labor  was 
before  the  United  States  Circuit  Court  of  Appeals  in  the-  case  of  an 
accountant  who  had  come  from  Canada  to  work  in  a  branch  of  a 
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Canadian  bonk  opened  in  New  York  City.  It  was  held  {United 
Btates  V.  Union  Bank  of  Canada,  p.  71)  itiBt  the  employee  was  not 
a  manual  laborer  and  therefore  not  covered  by  the  act.  In  the  same 
decision  the  court  passed  upon  another  case  (United  States  v,  Eoyal 
Dutch  West  India  Mail  Co.,  p.  71),  the  Government  having  taken 
an  appeal  from  a  decision  by  the  district  court  (noted  at  page  48  of 
Bulletin  No.  258) .  It  was  there  held  that  a  clerk  coming  from  Hol- 
land to  work  for  a  time  in  New  York  in  a  branch  office  of  the  em- 
ploying company  had  not  be^  induced  to  immigrate  to  perform 
labor  in  this  country  in  violation  of  tlie  law;  this  decision  was  on 
appeal  affirmed. 

The  same  provision  of  the  law  was  involved  in  another  case  (United 
States  V.  International  Silver  Co.,  p.  71),  the  decision  being  r^idered 
by  a  district  court.  British  subjects  resident  in  Nova  Scotia  had  cor- 
responded with  a  Connecticut  employer  and  had  come  expecting 
work.  A  strike  prevented  their  employment  and  they  returned  home, 
but  the  Government  brought  suit  for  a  violation  of  the  law  by  the 
company.  The  judgment  was  adverse  to  the  prosecution,  no  sufficient 
cause  of  action  appearing. 

CONTRACT  OF  EMPLOYMENT. 

ENPORCEXENT. 

The  enforcibility  of  a  contx^act  made  and  perfonoed  in  tme  State 
•(Idaho) ,  but  sued  upon  in  anoiJier  State  (Washington) ,  where  it  was 
invalid,  was  considered  in  Hatcher  v.  Idaho  Gold  &  Euby  Mining  Co. 
(p.  84).  The  labor  performed  was  to  be  paid  for  partly  in  commis- 
sary suppIifiSf  which  might  be  done  in  Idaho,  but  not  in  Washington. 
However,  the  supreme  court  of  the  latter  State  construed  th.e  action  of 
tHe  parties  in  making  their  contract  in  a  l^te  where  it  w&s  legal  a£ 
placing  thmxi  voluntarily  under  the  rule  of  law  in  that  State,  so  that 
the  contract  should  be  upheld. 

Failure  to  carry  out  a  eonbract  of  hire  on  the  stiength  of  which 
advances  had  been  made  was  held  (State  v.  Oliva,  p.  85)  not  punish- 
able under  a  Louisiana  statute,  which  was  held  to  be  uneonstitutiomil 
as  in  effect  establishing  a  condition  of  peonage.  A  like  contention 
of  the  defendant  was  made  in  an  Arkansas  case  (Johns  v.  Patterson, 
p.  86),  where  a  suit  was  brought  against  an  employer  who  accepted 
the  services  of  a  laborer  who  had  abandoned  his  contract  while  in 
debt  to  a  prior  employer.  The  court  found  the  rule  in  this  case  to  be 
different,  the  act  in  question  being  constitutional ;  however,  the  judg- 
ment of  the  lower  court  against  the  second  employer  was  reversed 
on  account  of  the  errors  in  the  instructions  given  by  the  judge.  A 
quite  similar  case  was  that  of  Shaw  i\  Fisher  (p.  87),  where  a 
second  employer  was  sued  for  enticing  and  harboring  an  employee. 
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Judgment  was  in  the  plaintiff's  favor  in  the  trial  court,  but  the 
Supreme  Court  of  South  Carolina  reversed  the  judgment,  jfinding 
that  the  second  employer  had  merely  accepted  the  servioes  of  an 
employee  who  had  left  the  earlier  employment  on  his  own  motion. 

An  implied  obligation  of  the  employee  is  not  to  disclose  trade 
secrets  where  learned  in  confidential  relations  with  his  employer.  In 
a  case  of  this  nature  (Vulcan  Detinning  Co.  r,  Assman,  p.  93)  a 
workman  leaving  employment  was  lield  to  trial  for  disclosure  of 
trade  secrets  and  resultant  damages. 

The  relation  of  employer  and  employee  was  held  not  to  exist  in  the 
case  of  a  pupil  conductor  on  a  street  car  for  the  purpose  of  receiving 
instruction  with  a  view  to  qualifying  for  employment ;  but  his  posi- 
tion was  said  to  be  different  from  that  of  a  mere  licensee,  and  a  judg- 
ment in  his  favor  was  affirmed  whwe  an  injury  resulted  from  the 
company's  negligence  (Fineberg  v.  Public  Service  B.  Co.,  p.  89). 

B&EAGH. 

An  apprentice  agrewnent  in  which  a  father  ccmtracted  to  be  liable 
for  the  payment  of  $100  if  his  son  should  not  live  up  to  the  contract 
was  held  to  be  binding  in  Putnam  Machine  Co.  v,  Mustakangas  (p. 
77) ,  the  decision  of  the  court  below  being  modified  so  as  to  require 
payment  of  the  full  amount  agreed  upon.  Where  a  workman  had 
been  required  to  deposit  a  $50  Liberty  bond  as  security  for  the  per- 
formance of  a  contract  to  work  to  ihe  end  of  the  season,  and  never- 
theless struck  and  left  employment,  the  court  held  that  the  per- 
formance of  the  cofntract  was  several,  so  that  payment  ^ould  be  made 
for  all  servioes  rendered ;  however,  the  bond  was  held  forfeited  be- 
eaase  the  full  measare  of  service  had  not  been  reDdered  (Englander 
V,  Abramsoa-Kaplan  Co^  p.  78). 

Breach  by  the  employer  was  held  to  make  him  liable  where  a  sales- 
man was  discharged  after  working  for  three  months  on  a  two-year 
contract,  the  discharge  being  attributable  to  the  bad  state  of  busi- 
ness necessitating  retrenclmaent  (Dunbar  v.  Orleans  Metal  Bed  Co., 
p.  79).  A  like  judgment  ensued  in  another  case  (Lyons  v.  Pease 
Piano  Co.,  p.  80),  in  whidi  a  contract  was  construed  to  be  for  a 
yearly  hiring,  while  the  employer  claimed  that  it  was  terminable 
at  will. 

Where  a  seaman  was  discharged  in  violation  of  an  oral  contract 
made  in  California,  where  contracts  ccmtinuing  more  than  a  year 
are  void  unless  in  writing,  it  was  held  that  the  maritime  law  con- 
trolled, uo  services  being  performed  within  the  State,  so  that  dam- 
ages would  lie  for  the  breach  (Union  Eish  Co.  v,  Erickson,  p.  88) . 
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COLLECTIVE  AGREEMENTS. 

The  validity  of  a  collective  agreement  is  upheld  in  Moody  v.  Model 
Window  Glass  Co.  (p.  81),  where  it  was  shown  to  be  a  mutual  under- 
standing that  waiting  time  should  be  compensated  where  the  em- 
l>loyer  failed  to  furnish  work  at  the  time  agreed  upon.  Like  value 
was  attached  to  an  agreement  made  as  to  the  employment  of  rail- 
road conductors,  guaranteeing  seniority  rights,  etc.  In  the  case  In 
hand  the  plaintiff  was  not  a  member  of  the  union  with  which  the 
agreement  was  made,  but  its  terms  were  held  to  control  all  employ- 
ment of  that  class  by  the  employer  affected  (Gregg  v.  Starks,  p.  82). 

BLACKLISTING. 

A  statute  of  Oklahoma  practically  reads  into  the  contract  of  em- 
ployment a  term  requiring  the  granting  of  a  service  letter  on  the 
termination  of  employment.  The  constitutionality  of  this  law  was 
upheld  (Dickinson  v.  Perry,  p.  90)  and  a  judgment  for  damages 
affirmed  where  it  appeared  that  the  letter  granted  misstated  the 
facts  and  amounted  to  a  blacklisting  of  the  employee. 

Placed  here  for  lack  of  a  better  classification  is  the  case  Putnal  v. 
Inman  (p.  73),  in  which  it  was  held  that  a  credit  list  among  the 
merchants  of  a  town  was  not  libelous,  it  being  a  privileged  commu- 
nication. 

COMPULSORY  WORK  LAW. 

Delaware  was  one  of  a  number  of  States  which  during  the  war  un- 
dertook to  secure  productive  labor  from  all  male  residents  between 
fixed  ages.  The  statute  was  declared  constitutional  (State  t\  Mc- 
Clure,  p.  74).  This  opinion  is  in  opposition  to  that  of  the  Supreme 
Court  of  West  Virginia  in  discussing  a  similar  law  of  that  State 
(Ex  parte  Hudgins,  p.  76). 

EMPLOYMENT  OFFICES. 

An  ordinance  of  the  city  of  Denver  regulating  the  activities  of 
private  employment  agencies  was  held  not  to  apply  to  a  "  Business 
Exchange  Corporation,"  which  placed  only  persons  seeking  clerical 
and  technical  positions  (Wilson  v.  City  and  County  of  Denver, 
p.  151).  A  law  of  South  Carolina  fixes  a  license  fee  of  $2,000  per 
year  for  persons  securing  workmen  to  go  outside  the  State  for 
service  of  others.  This  act  was  held  constitutional  in  State  v. 
Reeves  (p.  151),  as  against  the  contention  that  the  fee  was  prohibi- 
tive and  discriminatory. 
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WAGES. 
XINIXinC  WAGES. 

The  'Minimum  Wage  Commission  of  Minnesota  was  made  the 
defendant  in  a  case  (G.  O.  Miller  Telephone  Co.  v.  Minimmn  Wage 
Commission,  p.  291)  in  which  the  validity  of  orders  issued  by  it  was 
challenged.  The  court  below  granted  a  temporary  injunction 
restraining  the  enforceinent  of  orders,  but  the  supreme  court,  citing 
its  previous  decision  as  to  the  constitutionality  of  the  act,  in  the 
present  case  sustained  the  validity  of  the  orders  under  it. 

PAYMENT. 

The  California  law  requiring  the  payment  of  wages  on  the  termi- 
nation of  employment,  and  fixing  a  penalty  for  noncompliance,  was 
held  to  be  valid  as  against  individual  employers  (Manford  v.  Menil 
Singh,  p.  294),  as  had  been  previously  done  with  regard  to  corporate 
employers.  A  similar  law  of  Michigan,  which  provided  a  penalty 
of  10  per  cent  per  day  of  the  amount  due  in  case  of  nonpayment, 
was  held  by  the  supreme  court  of  the  State  to  be  unconstitutional 
as  class  legislation  (Davidow  v.  Wadsworth  Manufacturing  Co., 
p.  300).'  The  seamen's  act,  authorizing  the  recovery  of  one-half 
of  the  wages  due  at  any  port  in  the  United  States,  wAs  held  ap- 
plicable and  controlling  in  the  circumstances  in  a  case  of  employment 
on  a  British  vessel  in  port  at  Pensacola,  Fla.  (Strathearn  S.  S.  Co. 
/•.  Dillon,  p.  297). 

A  public  agency  was  required  by  mandamus  to  pay  a  balance  due 
a  discharged  employee,  against  its  contention  that  there  was  no 
money  available  from  the  funds  for  the  fiscal  year,  where  it  was 
shown  that  the  lack  of  funds  was  due  to  an  apparently  intentional 
act  of  the  commission  to  avoid  payment  (State  ex  rel.  Stephens  v. 
State  Corporation  Commission,  p.  295).  A  workman  discharged 
from  a  railroad  company  because  of  theft  was  held  nevertheless  to 
be  entitled  to  pay  which  had  accrued  prior  to  the  date  of  his  dis- 
charge (Kowalski  v.  McAdoo,  p.  296). 

The  prevailing  custom  was  held  to  control  in  a  contest  between 
employer  and  employee  as  to  the  right  of  the  latter  to  receive  pay 
for  the  time  spent  on  vacation,  his  claim  being  allowed  by  the  court 
(Vaile  V.  Walker  Construction  Co.,  p.  302). 

Where  services  were  rendered  by  request  without  mention  as  to  the 
amount  of  compensation,  a  reasonable  amount  was  said  by  the  court 
to  be  presumed  in  the  absence  of  evidence  that  the  work  was  to  be 
done  gratuitously  (Williams  v.  Jones,  p.  300). 

Note  may  be  here  made  of  the  finding  of  unconstitutionality  of  the 
antitipping  law  of  Iowa,  the  law  being  held  invalid  because  not 
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making  proper  classifications,  employees  only  being  subject  to  its 
restrictions,  while  employers  might  receive  tips  without  incurring  its 
penalties  (Dunahoo  v.  Huber,  p.  289). 

SECITKITT. 

The  Massachusetts  statute  regulating  assignments  of  wages  re- 
stricts both  time  and  amount ;  it  was  held,  howevei^,  in  the  instant  case 
(Eaulines  v.  Levi,  p.  290)  that  the  termination  of  the  employment 
af  ected  by  the  assignment  rendered  the  assignmecnt  void  regardless 
of  the  lapse  of  time. 

Wages  of  employees  carrying  on  a  bankrupt  business  were  held  to 
be  entitled  to  preference  as  against  prior  liens  against  the  property  of 
the  company  for  which  they  were  working  (Florida  Construction  & 
Realty  Co.  v.  Pournell,'p.  294).  A  mechanic's  lien  was  held  enforce- 
able under  the  Massachusetts  statute  against  the  owTier  of  a  house 
where  a  subcontractor's  claim  included  both  labor  and  materials, 
where  the  value  of  the  labor  could  be  distinctly  shown  (Manson  & 
MacITiee  v.  Flanagan,  p.  290). 

HOURS  OF  LABOR. 

Hours  of  labor  of  citv  firemen  were  considered  in  Danielson  v. 
City  of  Bakersfield  (p.  155),  the  law  of  California  fixing  an  eight- 
hour  day  for  **  laborers,  workmen,  or  meclianics"  on  public  works 
being  held  inapplicable. 

A  Mississippi  statute  limits  to  10  per  day  the  hours  of  labor  of 
workmen  employed  by  persons,  firms,  or  corporations  engaged  in 
manufacturing  or  repairing.  T!iis  was  held  (Handy  v.  Mercantile 
Lumber  Co.,  p.  154)  not  to  affect  the  status  of  a  laborer  unloading 
lumber  from  cars  outside  the  planing  mill  of  the  defendant  company, 
as  his  employment  was  not  affected  by  the  machinery. 

The  constitutionality  of  a  statute  limiting  the  hours  of  labor  of 
women  in  hotels,  etc.,  but  excepting  railroad  hotels  and  eating 
houses,  was  upheld  by  the  Supreme  Court  of  the  TJnited  States 
against  the  contention  that  there  was  an  unreasonable  classification 
involved  in  the  law  (Dominion  Hotel  r.  'State  of  Arizona,  p.  160). 
The  employment  of  women  at  collection  stations  for  laundries  was 
held  not  to  be  subject  to  the  restriction  of  an  act  go\'eming  female 
employees  in  the  District  of  Columbia  employed  in  mercantile  estab- 
lishments, laundries,  etc.  (District  of  Columbia  t?.  Marshall,  p.  160). 
A  Texas  law  limits  to  9  per  day  and  54  per  week  the  hours  of  lal)oi 
of  women,  and  a  cafe  proprietor  was  con\ncted  for  a  violation  of  this 
law.  His  contention  that  an  hour  per  day  should  hnve  been  deducted 
because  that  amount  of  time  was  used  by  the  employees  in  eating 
their  meals  was  denied,  as  it  appeared  that  while  eating  the  wait- 
resses were  subject  to  call  to  render  service  (Haddad  r.  State,  p.  161). 
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The  Adiunson  law,  establisiiing  a  baeae  eight-hour  day  for  certain 
elafie^  of  railroad  employment,  was  held  not  to  api;^y  to  switch 
tenders,  the  law  having  been  enacted  for  the  purpose  of  meeting  con- 
ditions not  involving  that  class  of  workmen  (Coke  v.  Illinois  Cen- 
tral R.  Co.,  p.  158).  The  Supreme  Court  also  held  that  the  law  did 
not  bar  an  agreezojent  between  an  Insolv^^  road  and  its  employees  to 
continue  the  operation  of  the  road  under  a  contdcact  satisfactory  to 
both  {turtles,  but  not  conforming  to  the  law  in  question  (Fort  Smith 
&  W.  E.  Co.  V.  Mills,  p.  166). 

The  older  law  limiting  hours  of  service  to  16  per  day  for  trainmen 
was  held  to  apply  to  employees  of  a  terminal  ccmipany  operating  in 
the  State  of  New  York  exclusively,  but  handling  commerce  for  a 
number  o{  i*ailroads  and  steamship  companies  doing  an  interstate  and 
foreign  business  (United  States  t\  Brooklyn  Eastern  District  Ter- 
minal, p.  162) .  A  like  eanclusion  was  reached  in  another  case  (Penn. 
S.  £.  Co.  V.  United  States,  p.  166),  the  employee  working  in  railroad 
yards  making  up  trains,  none  of  his  duties  calling  him  to  work  on  • 
the  main  line  of  the  road. 

The  same  statute  fixes  the  hours  of  labor  ^f  telephone  opera- 
tors traasmitting  train  <H'ders  to  nine  per  day.  A  terminal  com- 
pany at  Atlanta  rendered  practically  the  same  service  as  the 
BrooUyn  company  in  the  case  noted  above,  and  a  circuit  court  of 
appeals  applied  the  same  doctrine  to  the  instant  case,  involving  the 
eerviees  of  a  telegraph  openubor,  reversing  a  directed  verdict  for  the 
eompajiy  in  the  lower  court  (United  States  v.  Atlanta  Terminal  Co^ 
pu  1^).  That  mealtime,  during  which  an  employee  was  subject  to 
call,  was  not  properly  time  off  duty,  deductible  from  the  hours  of 
service,  was  the  conclusion  in  Chicago  K.  I.  &  P.  E.  Co.  v.  United 
States,  p.  164).  Another  case  along  this  line  (United  States  v.  Baker, 
p.  165)  involved  the  question  of  continuous  operation.  Two  railroads 
exchanged  service  in  such  a  way  as  to  have  continuous  service  by  their 
joint  action.  This  was  held  to  constitute  ocmtinuous  operation  so 
4tk9Lt  nether  operator  could  be  employed  more  than  nine  hours  per 

<JaT. 

Not  strictly  falling  under  the  heading  of  "hours  of  labor"  is  a 

case  involving  the  right  of  an  inventor  to  an  invention  which  was 
perfected  during  the  time  of  his  employment  by  the  United  States, 
the  court  holding  that  the  law  did  not  exclude  any  portion  of  the 
employee's  time  from  the  time  "of  his  employment  or  service" 
(Mocre  V.  United  States,  p.  167). 

MUNICIPALITY  ENGAGING  IN  BUSINESS. 

Kansas  City,  Mo.,  voted  for  an  issue  of  bonds  to  enable  the  city  to 
«ngage  in  the  busiuess  of  manufacturing  and  distributing  to  its  citi- 
zens and  the  dty  office  a  supply  of  ice.    The  city  eomptroUer  refused 
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to  issue  the  bonds,  claiming  that  the  city  had  no  authority  to  enter 
upon  such  an  undertaking,  this  view  being  upheld  by  the  supreme 
court  of  the  State  (State  ex  rel.  Kansas  City  v,  Orear,  p.  282). 

PENSION  AND  RELIEF  SYSTEMS. 

The  deduction  of  a  portion  of  the  salaries  of  public  employees  for 
the  establishment  of  a  pension  fund  for  their  retirement  was  held 
valid  in  Higgins  v.  Sweitzer  (p.  284) ,  against  the  contention  that  their 
salaries  were  to  be  fixed  by  the  county  board  and  were  not  liable  to 
such  reductions  as  the  law  effected.  The  same  court  (Illinois 
supreme)  had  before  it  the  claim  of  a  policeman  who  was  entitled 
to  retirement  under  a  provision  fixing  20  years'  service  as  the  sole 
test  of  eligibility.  Before  final  action  on  the  claim,  the  legislature 
added  a  provision  to  the  effect  that  the  claimant  must  also  be  50  years 
of  age,  and  it  was  held  that  the  added  provision  was  a  valid  obstacle 
to  the  granting  of  the  pension  until  he  should  satisfy  it.  (Beutel  v. 
Foreman,  p.  285). 

An  Ohio  statute  forbids  compulsory  contributions  to  relief  depart- 
ments maintained  by  any  corporation.  This  was  held  constitutional 
and  applicable  in  a  case  in  which  a  former  employee  sought  to  recover 
from  a  railroad  company  the  statutory  penalty  for  deducting  con- 
tributions from  his  wages,  though  the  company  claimed  that  he  had 
agreed  to  such  action  (Baltimore  &  O.  E.  Co.  v.  Bailey,  p.  286).  The 
Court  of  Appeals  of  the  District  of  Columbia  reversed  a  former 
decision  in  refusing  to  a  discharged  railroad  employee  a  refund  of 
the  contributions  made  by  him  to  a  relief  department  in  «x,oess  of 
benefits  received,  there  being  no  statute  in  this  jurisdiction  interfering 
with  the  withholding  of  contributions  (Philadelphia,  B.  &  W.  E. 
Co.  V.  Campbell,  p.  288). 

EMPLOYMENT  OF  WOMEN. 

A  Texas  statute  requiring  that  female  employees  in  certain  estab- 
lishments be  furnished  with  seats  which  they  might  use  when  n«t 
engaged  in  active  duty  was  held  constitutional  in  Glanges  v.  State 
(p.  150). 

FACTORIES  AND  MINES. 

A  New  York  statute  authorizes  the  fire  commissioner  of  New 
York  City  to  require  certain  safety  devices  to  be  installed  in  fac- 
tories, etc.  The  owner  of  an  office  building  claimed  that  the  law  did 
not  apply  where  only  office  workers  were  engaged,  and,  if  so,  it  was 
unconstitutional.  These  contentions  were  denied  in  the  case  of  People 
ex  rel.  Cockroft  v.  Miller  (p.  152),  and  the  order  sustained  as  affect- 
ing the  particular  building. 

The  constitutionality  of  an  Illinois  statute  requiring  the  mainte- 
nance of  wash  rooms  at  coal  mines,  steel  mills,  foundries,  ^^  or  other 
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like  business  "  was  declared  constitutional  by  the  Supreme  Court  of 
Illinois,  but  held  not  to  apply  to  a  railroad  roundhouse  (People  v. 
Cleveland,  C,  C.  &  St,  L.  E.  Co.,  p.  153). 

A  law  of  Kansas  forbidding  the  use  of  dynamite  and  similar  ex- 
plosives in  coal  mines  unless  certain  regulations  were  complied  with 
was  held  constitutional  even  though  the  power  of  regulation  was  in 
a  measure  delegated  to  operators  and  miners  for  mutual  agreement 
(Richards  v,  Fleming  Coal  Co.,  p.  282). 

LIABILITY  OF  EMPLOYERS  FOR  INJURY  TO  EMPLOYEES. 

ASSTTMPTION  OF  RISK. 

• 

An  injury  to  a  member  of  a  railroad  bridge  crew  was  held  to  be 
caused  by  the  action  of  his  foreman  in  driving  a  motor  car  in  sucK 
manner  as  to  cause  a  risk  which  the  workn^an  was  not  legally  pre- 
sumed to  have  assumed ;  and  even  if  he  was  guilty  of  contributory 
negligence,  under  the  South  Dakota  statute  this  would  not  bar  re- 
covery but  would  reduce  the  amount  of  it  (Dunn  t\  Great  Northern 
R.  Co.,  p.  99).  A  contrary  finding  was  made  in  another  case  in 
which  a  simffle  operation  was  ordered  to  be  performed  without 
instruction  as  to  the  method,  the  court  holding  that  the  workman 
could  see  and  understand  all  probable  dangers  and  therefore  assumed 
the  risk  (Dean  v.  H.  Koppers  Co.,  p.  100). 

Where  a  minor  employee  was  urged  to  hurry  in  the  performance 
of  work  on  which  he  had  had  a  limited  experience  but  no  warning 
as  to  necessary  care  was  given,  it  was  held  that  he  did  not  assume 
the  risk  of  a  resultant  injury  (Stam  v.  Ogden  Packing  &  Provision 
Co.,  p.  101). 

Somewhat  similar  was  the  determination  of  the  Supreme  Court 
in  reversing  the  judgment  of  the  courts  below,  in  a  case  where  a 
laborer  had  asked  permission  of  his  foreman  to  secure  a  stick  with 
which  to  place  a  block  under  a  rock  which  afterwards  fell  upon  his 
arm  (Fillippon  v.  Albion  Vein  Slate  Co.,  p.  141).  The  action  of  the 
foreman  in  ordering  the  workman  to  go  on  without  procuring  the  de- 
sired instrumentality  was  held  to  relieve  the  injured  man  of  the 
charge  of  contributory  negligence. 

NEQLIQENGE. 

The  State  of  California  has  a  workmen's  compensation  law,  but 
it  contains  a  provision  that  where  injury  is  due  to  gross  negligence 
or  willful  misconduct  a  suit  for  damages  will  lie.  This  provision 
was  held  to  control  in  a  case  where  a  workman  was  injured  due  to 
contact  with  exposed  gears  in  a  dimly  lighted  room  (Helme  v.  Great 
Western  Milling  Co.,  p.  102). 
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SAFE  PLAG£  ANB  APP£IAVC£S. 

A  mason  employed  for  construction  work  was  injured  while  at- 
tempting to  adjust  the  derrick  by  which  stone  was  carried  for  his 
use.  Against  the  employer's  contention  that  he  was  not  negligent, 
that  the  workman  had  assumed  the  risk  and  contributed  to  his  injury, 
the  court  held  that  the  common-law  duty  of  furnishing  safe  place 
and  appliances  had  not  been  fulfilled  (E.  H.  Parrish  &  Co.  v.  Pulley, 
p.  103).  A  like  conclusion  was  reached  where  a  tannery  employee  re- 
ceived injury  by  falling  from  a  walkway  into  a  tub  of  scalding  liquid 
owing  to  the  darkness  (Beck  v.  Sylva  Tanning  Co.,  p.  104). 

The  factory  laws  of  Indiana  contain  specific  requirements  as  to 
safety,  and  also  impose  the  general  duty  of  supplying  '"  every  device, 
care  and  precaution"  needed  in  the  circumstances.  This  was  held 
to  charge  an  employer  with  negligence  in  failing  to  supply  goggles 
for  the  use  of  a  workman  cutting  steel  with  a  cold  chisel,  and  who 
received  injury  to  his  eyes  (Emerson-Brantingham  Co.  v.  Crowe, 
p.  112) .  Failure  to  provide  fire  escapes  was  held  to  diarge  the  owner 
of  a  sawmill  with  liability  for  the  death  of  a  workman  in  a  Louisiana 
case  (Dotson  v.  Louisiana  Central  Lumber  Co^  p.  144). 

The  fact  that  a  State  statute  imposed  direct  duty  on  the  employer 
to  supply  safe  scaffolding  in  building  operations  fixed  tlie  liability 
of  an  employer  who  failed  in  this  regard  (Propulonris  v,  Goebel 
Const*  Co.,  p.  146). 

A  railroad  employee  adjusting  ties  with  a  defective  bar,  old  and 
worn,  was  held  entitled  to  damages  in  Arkansas  Cent.  K.  Co.  v.  Goad 
(p.  142) ,  as  against  the  contention  that  the  rule  of  '^  simple  tools  ^' 
should  apply. 

An  injury  due  to  a  cause  not  foreseen  by  the  employer  was  held, 
nevertheless,  to  entitle  the  injured  workman  to  damages  where  the 
jury  found  that  injury  might  have  been  reasonably  anticipated,,  and 
no  instruction  was  given  (Collins  v,  Pecos  &  N.  T.  R.  Co.,  p.  146). 

Electric  haulage  by  locomotive  operated  from  a  trolley  wire  is 
forbidden  in  gaseous  portions  of  mines  by  a  law  of  Pennsylvania. 
Failure  to  observe  this  statute  was  held  to  charge  the  employer  with 
liability  as  against  the  contention  that  the  removal  of  a  barricade 
that  had  been  placed  to  prevent  the  running  of  the  engine  into  a 
forbidden  section  was  the  approximate  cause  of  the  injury  ( Jaras  v, 
Wright,  p.  116). 

Agricultural  work,  in  the  present  instance  shelling  corn  with  the 
aid  of  a  steam  traction  engine,  was  held  not  to  come  within  the  scope 
of  the  law  requiring  machinery  to  be  guarded  in  ^'manufacturing 
or  other  establislunents,''  so  that  no  liability  attached  for  the  failure 
to  guard  the  cogs  of  the  sheller  (Hainer  v.  Churchill,  p.  148). 
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VELLOW  SEBVIOT. 

The  doctrine  of  dual  capacity  was  applied  to  a  Missouri  case  in 
which  the  plaintiff  was  injured  by  reason  of  the  negligence  of  a 
fellew  workman  under  whose  direction  he  was  placed,  though  both 
were  under  a  common  fbrenaani.  The  act  of  giving  orders  was  held 
not  to  be  one  of  fellow  service  but  an  exercise  of  supervision  for 
which  the  employer  was  responsible  (Morin  v.  Rainey,  p.  114) .  Quite 
similar  circumstances  appeared  in  a  Mississippi  case  (Gulf port 
&  M.  C.  Traction  Co.  v,  Faulk,  p,  115).  There  was  an  assum,ption  of 
authority  by  one  of  two  fellow  coworkers,  but  the  court  found  no 
testimony  to  support  the  theory  of  actual  control.  It  was  further 
concluded  that  the  act  done  by  the  injured  man  at  the  suggestion  of 
his  fellow  worker  was  no  part  of  his  duty^  so  that  in  performing 
it  he  waa  a  mere  volunteer  for  whose  injury  the  employer  was  not 
liable. 

The  negligence  of  an  employee  of  a  very  different  class  may  be 
noted  here  for  lack  of  better  classification.  An  employee  suffered 
an  injury  to  his  finger  and  was  treated  by  the  employing  company's 
physician  in  such  a  way  a£h  to  necessitate  amputation.  Though  the 
injured  mian  liad  been  directed  to  go  to  this  physician,  the  court 
found  the  cosapany'not  liable  for  the  lack  of  skill  of  the  latter,  un- 
less it  had  failed  to  exercise' ordinary  care  in  the  selection  of  a 
physician.  No  recovery  was  therefore  allowed  (Smith  v.  Buckeye 
Cotton  Oil  Co.,  p.  117). 

COTTSSE  OP  EICFIOYMEKT. 

Hie  Supreme  Court  of  Washington  held  an  empJoying  company 
liable  for  injury  to  one  of  its  workmen  resulting  from*  an  assault  by 
its  superintendent,  the  ground  bemg  that  even  though  the  com- 
pany had  not  autborized  that  action  efi  his  part  he  had  attempted 
this  noethod  of  obtaiitrng  discipline,  so  that  the  company  must  be 
charged  with  the  consequence  of  his  action  (DeLewi  v.  Itoyhof  Fish 
Piroducts  Co.,  p.  105-). 

jnKLAWFXTL  IXPUY3f EHT  OF  GXILBBXN. 

It  is  quite  generally  recognized  that  even  technical  requirements 
must  be  observed  in  employing  children  unless  the  employer  is  to 
be  presumptively  chargeable  with  ne^gence  in  cases  of  injury  to 
them.  Thus  in  Wolff  v.  Fulton  Bag  and  Cotton  Mills  (p.  109),  fail- 
ure to  obtain  an  employment  certificate  for  a  minor  under  16  years 
of  age-,  as  required  by  the  JTew  York  statute,  was  held  to  charge  the 
employer  with  a  miwiemeanor,  such  employment  being  entirely  un- 


82  REVIEW  OF  DECISI017&  OF  COUBTS  AND  OPIKIONS. 

lawful.  Therefore,  it  would  not  come  under  the  workmen's  compen- 
sation act,  but  would  render  the  employer  liable  to  a  suit  for  damages 
for  an  injury  received. 

The  courts  of  the  same  State  had  before  them  a  case  (Karpeles  v. 
Heine,  p.  106)  in  which  a  minor  13  years  of  age  was  injured  by  falling 
into  the  open  shaft  of  an  elevator  which  he  had  himself  run  to  the 
floor  from  which  he  fell.  Employment  to  operate  elevators  is  abso- 
lutely forbidden  until  the  age  of  16  years  is  reached,  and  the  court 
of  appeals  reversed  decisions  of  the  lower  courts  which  denied  recov- 
ery on  the  ground  that  the  child  had  been  guilty  of  contributory  neg- 
ligence, holding  that  this  defense  was  not  available  for  a  young  child, 
particularly  in  the  face  of  the  unqualified  prohibition  of  the  statute. 

A  Kentucky  statute  likewise  fixes  16  years  as  the  minimum  for 
employment  at  certain  machinery,  including  laundry  machinery.  An 
injury  to  a  girl  employed  in  violation  of  this  law  was  held  to  make 
the  employer  liable  without  the  intervention  of  the  ordinary  defenses, 
even  though  she  had  misrepresented  her  age  (Sanitary  Laundry  Co.  t;. 
Adams,  p.  107). 

Very  similar  was  the  conclusion  of  the  Court  of  Errors  and  Ap- 
peals of  New  Jersey  (Schwartz  v,  Argo  Mills  Co.,  p.  108),  the  minor 
in  this  case  being  injured  by  a  moving  portion  of  a  carding  machine. 
The  law  forbids  employment  between  fixed  and  traveling  parts  of  a 
machine  while  in  motion.  The  court  below  denied  recovery  on  the 
ground  that  the  plaintiff  was  not  between  the  parts,  but  this  decision 
was  reversed  as  not  meeting  the  intent  of  the  law. 

An  employer  was  held  liable  for  the  violation  of  the  child-labor 
law  of  New  York  where  the  offense  consisted  in  an  act  of  the  driver 
of  a  milk  wagon  securing  the  services  of  a  boy  of  13  to  assist  him, 
paying  him  out  of  his  own  pocket.  The  law  fixes  14  years  as  a  mini- 
mum age  for  employment,  and  it  was  found  that  other  drivers  had 
violated  the  rule  with  the  knowledge  of  the  employer  but  had  not 
been  disciplined  other  than  by  reprimand  (People  v,  Sheffield  Farms- 
Slawson-Decker  Co.,  p.  110). 

No  statutory  provision  was  involved  in  the  case  of  Brown  v.  Atchi- 
son, T.  &  S.  F.  E.  Co.  (p.  Ill) ,  the  foreman  of  the  cpmpany  being  held 
negligent  in  directing  a  boy  of  17  to  undertake  hazardous  errands 
without  appropriate  instructions  as  to  the  dangers,  for  which  action 
the  company  was  held  liable. 

liARITIME  WORKERS. 

One  of  the  difficult  problems  that  has  been  presented  for  solution 
with  the  advent  of  liability  and  compensation  laws,  looking  toward 
a  more  adequate  protection  of  workers,  is  that  which  relates  to  mari- 
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time  employments.  Seamen  have  long  been  recognized  as  a  distinct 
class  of  workers,  subject  to  special  privileges  and  limitations,  but  at 
present  lacking  much  of  the  beneficial  status  secured  by  recent  legis- 
lation in  behalf  of  other  classes  of  employees.  The  great  enlargement 
of  those  groups  of  workers  who  are  employed  at  loading  and  unload- 
ing, repairs,  etc.,  involves  other  difficulties  in  view  of  the  fact  of  the 
mixed  nature  of  their  employment,  which  is  partly  on  the  wharf, 
partly  on  the  vessel,  and  partly  on  the  runway,  or  serving  the  tackle 
which  forms  the  means  of  communication  between  wharf  and  vesseL 
In  Siebert  v.  Patapsco  Ship  Ceiling  &  Stevedore  Co.  (p.  94)  a  steve- 
dore was  injured  while  working  in  the  hold  of  a  ship,  due  to  the 
negligence  of  the  foreman  of  the  defendant  company.  The  injured 
man  first  gave  notice  that  he  would  claim  under  the  compensation 
law  of  Maryland,  the  injury  having  taken  place  in  a  harbor  in  that 
State.  The  claim  was  later  withdrawn  and  placed  in  the  hands  of  an 
attorney  who  brought  action  in  admiralty,  against  the  protest  of  the 
company.  This  step  was  declared  legal  by  the  district  court,  and  a 
judgment  was  entered  in  his  favor  under  the  admiralty  law. 

A  different  course  was  followed  in  Dziengelewsky  v.  Turner  & 
Blanchard  (p.  96),  where  a  longshoreman  was  drowned  by  falling 
from  a  defective  companionway.  A  suit  for  damages  at  common  law 
was  brought,  but  the  employer  contended  that  recovery  should  be  had 
under  the  workman's  compensation  act.  The  court  refused  to  recog- 
nize this  contention,  holding  the  plaintiff  to  be  within  her  rights  in 
her  suit  for  damages. 

The  refinements  involved  in  the  situation  are  suggested  by  the 
fact  that  where  a  longshoreman  was  injured  in  unloading  a  vessel, 
but  was  himself  at  the  time  on  the  land,  it  is  held  that  the  maritime 
law  would  not  control  (Smalls  v,  Atlantic  Coast  Shipping  Co.,  p.  98). 
In  other  words  the  man  passes  from  one  realm  6f  law  to  another  by 
the  mere  shifting  of  his  position  while  employed  in  a  single  under- 
taking, with  different  procedure,  remedies,  and  amounts  of  recovery. 

Another  case  under  this  heading  involves  a  construction  company's 
laborer  detailed  to  aid  in  unloading  a  barge  of  sand  moored  in 
navigable  waters.  The  gang  plank  over  which  he  passed  in  his 
work*  was  unstable  and  he  fell  from  it  into  the  water  and  was 
drowned.  His  administrator  sued  in*  admiralty  and  recovered  on  the 
ground  of  failure  of  the  employer  to  exercise  reasonable  care  (White 
?'.  John  W.  Cowper  Co.,  p.  98). 

The  extent  of  the  recovery  allowed  in  case  of  a  maritime  injury 
due  to  the  negligence  of  fellow  servants  was  considered  by  a  circuit 
court  of  appeals  in  Great  Lakes  S.  S.  Co.  v.  Geiger  (p.  96). 

5170G**— 22 3 


34  REVIEW  OF  DECISIONS  OF  COUBTS  AND  OPINIONS. 

EAILBiOADS. 

Kailroad  employments  are  somewhat  in  the  situation  of  those  of  a 
maritime  nature,  i.  e.,  they  are  subject  to  Federal  control  to  such  an 
extent  that  the  State  laws  are  of  secondary  importance.  However, 
State  laws  apply  in  certain  situations,  with  the  result  that  great  un- 
certainty and  confusion  ensue.  Thus,  in  Chicago  B.  I.  &  P,  R.  Ck).  t?. 
Cronin  (p.  137),  a  coach  cleaner,  injured  while  attempting  to  assist 
in  jacking  up  an  engine  in  a  roundhouse  for  repairs,  was  held  en- 
titled to  recovery  under  a  State  law,  over  the  contention  of  the  com- 
pany that,  since  the  engine  was  one  regularly  used  in  interstate 
commerce,  the  Federal  law  should  govern. 

The  Federal  safety  appliance  act  relates  to  equipment  on  roads 
engaged  in  interstate  business,  whether  the  particular  instrumen- 
tality is  employed  in  interstate  or  intrastate  service.  A  brakeman 
whose  death  was  due  to  defective  couplers  on  an  intrastate  car  was 
held  entitled  to  recover  in  a  suit  for  damages  on  account  of  the 
liability  entailed  by  the  Federal  statute,  recourse  to  the  State  com- 
pensation act  not  being  necessary  (Ross  v,  Schooley,  p.  188). 

The  nature  of  the  compliance  required  by  the  Federal  safety  ap- 
pliance act  was  considered  in  a  case  in  which  the  company  claimed 
that  it  had  made  a  substantial  compliance,  though  admitting  techni- 
cal violation  of  the  act.  The  court  found  no  room  for  such  a  theory 
and  held  the  company  liable  for  damages  consequent  upon  its  f ailui-e 
actually  to  comj)ly  with  the  law  (Hodgman  v.  Sandy  River  &  R.  L.  R, 
Co.,  p.  138). 

Another  case  involving  sufficient  compliance  had  for  its  subject 
matter  the  installation  of  grab  irons  on  freight  cars  (Boehmer  i\ 
Penna.  R.  Co.,  p.  186).  The  injured  man  attempted  to  board  a  car 
which  had  grab  irons  only  on  diagonal  comers,  he  thinking  that  all 
four  comers  were  supplied.  Action  for  damages  was  unsuccessful, 
the  court  holding  that  installation  on  opposite  corners  was  a  sufficient 
compliance  with  the  law. 

The  scope  of  a  State  law  enacted  for  the  special  benefit  of  railroad 
employees  was  considered  in  a  Minnesota  case  (Seamer  «.  Great 
Northern  R.  Co.,  p.  118).  The  law  was  held  to  apply  not  merely  to 
those  employees  who  were  engaged  in  the  operation  of  trains,  but 
also  to  office  workers  even  though  their  place  of  employment  was 
several  blocks  from  the  railroad. 

Federal  statute, — With  the  very  general  enactment  of  workmen's 
compensation  laws  applicable  to  intrastate  employments  of  nearly  all 
classes  the  importance  of  State  liability  statutes  as  regards  railroad 
employment  has  diminished.  However,  Congress  has  as  yet  estab- 
lished no  compensation  system  for  employees  in  interstate  com- 
merce, and  they  form  the  principal  groups  of  workers  in  the  country 
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-who  are  debaxred  from  the  benefits  of  compensation  legislation,  the 
Federal  statute  of  1908^  amended  in  1910,  being  practically  tbeir  sole 
saeasure  of  relief.  The  act  in  question  abrogated  the  defense  of  fel- 
low service  and  modified  that  of  contributory  negligence,  while  no 
risks  are  assumed  which  arise  from  the  violation  of  Federal  statutes^ 
On  the  other  hand  the  doctrine  of  assumption  of  risks  still  operates 
in  a  fairly  wide  field.  Thus,  where  a  bridge  worker  was  given  a  de- 
fective daw  bar,  the  injury  eosisequent  upon  its  use  was  held  in  the 
trisd  court  to  be  due  to  the  negligence  of  the  company  in  furnishing 
a  defective  tooL  On  appeal  from  the  judgment  in  his  favor  the  court 
oi  appeals  ruled  that  the  doctrine  of  assumption  of  risks  barred  re- 
covery, but  on  the  objection  of  one  judge  referred  the  case  to  the 
supi:eme  court  of  the  State.  Here  it  was  held  that  recovery  was  not 
barred  but  only  reduced  by  reason  of  the  employee's  contributory 
negligence.  A  third  appeal  brought  the  case  to  the  Supreme  Court 
of  the  United  States,  which  rejected  the  defense  of  contributory 
B^lig^i^ce  but  sustained  that  of  assumption  of  risks,  and  sent  the 
case  back  to  the  place  of  beginning  for  a  new  trial  (Pryor  v.  Wil- 
liams, p.  119). 

The  doctrine  of  assumed  risks  was  held  by  the  same  court  (Su- 
pr^ne  Court  of  United  States)  not  to  have  any  proper  place  in  the 
case  of  an  injury  to  a  switchman  injured  by  the  negligence  of  his 
engine  foreman  where  the  situation  was  one  of  emergency  so  that 
the  employee  had  no  time  to  appreciate  and  assume  the  risk  (Chicago, 
E.  I.  &  P.  K.  Co.  V.  Ward,  p.  120).  Similarly,  the  defense  of  assumed 
risks  was  disallowed  when  injury  was  obviously  due  to  the  failure 
of  a  railroad  company  to  maintain  its  tracks  in  a  suitable  condition 
of  repair  (Kansas  City,  M.  &  O.  iL  Co.  v.  Roe,  p.  120). 

The  ve^ed  question  of  what  constitutes  interstate  commerce  seems 
hardly  nearer  its  solution  than  it  was  at  the  beginning  of  litigation 
under  the  Federal  act.  In  Phila.  B.  &  W.  R.  Co.  v.  Smith  (p.  122),  a 
mess  cook  for  a  gang  of  carpenters  repairing  bridges  along  an  inter- 
state road  was  held  to  be  engaged  in  interstate  conmierce.  The  same 
was  found  to  be  tlie  case  in  Chicago  &  A.  R.  Co.  v.  Industrial  Commis- 
sion (p.  123),  where  a  flagman  at  a  crossing  used  by  both  interstate 
and  intrastate  trains  was  killed  by  an  interstate  train,  but  his  depend- 
ents had  secured  an  award  under  the  State  compensation  law.  On 
appeal  this  award  was  reversed  and  the  Federal  statute  held  exclu- 
sively applicable.  A  like  conclusion  was  i:eadied  by  a  New  Jersey 
court  where  a  station  agent  was  kiUed,  while  running  alongside  an 
interstate  train  from  which  he  had  taken  letters  and  papers,  by  falling 
under  the  train.  A  compensation  award  was  reversed,  the  court 
saying  that  as  this  train  was  interstate  whatever  he  did  in  connection 
therewith  partqpk  of  that  nature  and  was  under  the  Federal  law 
(Carberry  v.  Delaware,  L.  &  W.  R.  Co.,  p.  122). 
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A  track  worker  engaged  in  constructing  a  fill  to  take  the  place  of 
a  trestle  already  in  use  in  interstate  commerce  was  said  not  to  be 
engaged  in  new  construction,  but  in  interstate  commerce  work  of  a 
current  nature,  reversing  a  judgment  of  the  Supreme  Court  of  Idaho 
(Kinzell  v,  Chicago,  M.  &  St.  P.  E.  Co.,  p.  125). 

A  signal-tower  man,  also  attending  to  pumping  water  to  a  tank 
which  supplied  interstate  and  intrastate  trains,  was  held  to  be  an 
interstate  employee  (Erie  R.  Co.  v.  Collins,  p.  128).  Involving  the 
identical  principle  is  the  case.  Southern  Pacific  Co.  v.  Industrial 
Accident  Commission  of  California  (p.  133) ;  here  a  workman  was 
electrocuted  while  cleaning  the  insulators  of  a  steel  tower  which 
carried  wires  transmitting  electricity  to  interstate  and  intrastate 
trains  of  the  company,  and  the  service  was  held  to  be  interstate. 

The  Supreme  Court  of  Michigan  passed  upon  the  status  of  a  motor- 
man  operating  electric  street  railways  across  the  State  line.  The 
man  was  injured  while  at  his  work  and  brought  his  action  at  common 
law,  the  company  claiming  that  he  should  have  sued  under  the 
Federal  statute.  This  contention  was  sustained  against  the  objection 
that  electric  street  railways  were  not  included  under  this  act  (Nelson 
V,  Ironwood  &  B.  R.  Co.,  p.  124). 

The  nature  of  the  work  was  declared  to  be  interstate  in  another 
case  (Kusturin  v.  Chicago  &  A.  R.  Co.,  p.  129)  in  which  the  man  was 
injured  while  removing  old  rails  from  a  roadbed,  this  being  regarded 
as  a  part  of  the  general  work  of  repairing  the  track. 

The  Supreme  Court  of  the  United  States  denied  the  applicability 
of  the  Pennsylvania  compensation  law  in  the  case  of  a  trainman 
locally  employed  in  the  distribution  of  loaded  cars  from  a  colliery 
to  a  train  yard  two  miles  distant.  .Though  he  himself  was  never  on  a 
train  that  went  outside  the  State,  the  cars  which  he  handled  were 
designated  for  distribution  beyond  the  State  boundary,  and  the 
employment  was  correspondingly  held  interstate  so  that  the  award 
must  be  disallowed  and  proceedings  had  only  under  the  Federal 
statute  (Phila.  &  R.  R.  Co.  v,  Hancock,  p.  127).  The  Federal  statute 
was  held  not  applicable,  however,  where  a  coal  car  consigned  from 
outside  the  State  had  reached  its  destination  and  was  being  removed 
from  a  stub  switch  to  a  siding  in  the  town  (Del.,  L.  &  W.  R.  Co.  v. 
Peck,  p.  131).  The  interstate  journey  was  said  to  have  been  at  an 
end  before  the  work  in  which  the  injury  took  place  began.  The 
Federal  law  was  therefore  not  applicable,  even  though  there  was 
negligence  on  the  part  of  the  company  in  its  equipment  under  the 
safety  appliance  act. 

Similar  to  the  Hancock  case  above  was  the  decision  of  the  Supreme 
Court  of  Illinois  where  a  locomotive  engineer  was  killed  while  run- 
ning to  a  water  tank  in  an  interval  between  moving  two  interstate 
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shipments  (Wangerow  v.  Industrial  Board,  p.  132).  The  court  found 
that  the  only  purpose  of  the  movement  was  to  pass  from  one 
act  of  interstate  commerce  to  another,  so  that  the  State  compensation 
law  would  not  apply. 

uabhity  of  twlbj)  pabty. 

Where  an  employee  was  injured  by  reason  of  the  negligence  of 
another  than  his  employer,  such  negligent  third  party  was  joined 
as  party  to  an  action  and  the  case  carried  to  a  decision  in  favor  of 
the  plaintiff.  On  appeal  the  claim  was  advanced  that  actions  against 
the  employer  under  the  Federal  law  and  against  the  third  party  on 
his  common-law  liability  could  not  be  properly  joined.  The  court 
admitted  this,  if  the  point  had  been  timely  raised,  but  at  this  stage 
of  the  proceedings  it  was  too  late,  and  the  liability  of  each  party  was 
affirmed  (Cott  v.  Erie  R.  Co.  et  al.,  p.  134). 

A  similar  case  was  before  the  Georgia  courts,  where  a  demurrer 
had  been  interposed,  and  the  question  of  the  propriety  of  joining 
the  statutory  and  common-law  actions  was  submitted  to  the  Supreme 
Court  of  Georgia.  It  declared  the  joinder  not  permissible  (Lee  v. 
Central  of  Georgia  K.  Co.,  p.  135),  and  this  decision  was  on  appeal 

sustained  by  the  Supreme  Court  of  the  United  States, 

« 

RELEASE. 

Two  cases  are  available  considering  the  effect  of  an  injured 
person's  release  of  the  employer  for  liability  for  injury,  in  so  far 
as  such  release  affects  claims  against  a  surgeon  for  malpractice.  The 
Supreme  Court  of  Wisconsin  (Hooyman  v.  Eeeve,  p.  139)  took  the 
view  that  a  broad  release  given  the  employer  operated  also  as  a  re« 
lease  against  all  claims  of  any  nature  arising  out  of  the  injury  in- 
cluding the  alleged  malpractice. 

The  opposite  view  was  taken  by  the  Supreme  Court  of  Massachu- 
setts (Purchase  v.  Seelye,  p.  140),  the  release  covering  "all  claims 
and  damages  "  arising  out  of  the  injury.  This  was  held  to  apply  to 
the  employer  and  not  to  the  unskillful  treatment  by  the  physician, 
which  could  not  have  been  anticipated. 

OCCVPATIOKAL  DISEASE. 

The  Ohio  workmen's  compensation  law  is  not  inclusive  as  to  all 
classes  of  industrial  injury  and  is  construed  as  not  covering  occu- 
pational disease.  When,  therefore,  a  suitor  claimed  damages  by 
reason  of  the  continuing  effect  of  the  conditions  of  his  employment 
impairing  health  and  eyesight,  the  United  States  Circuit  Court  of 
Appeals  took  the  ground  that  a  common-law  right  of  action  for 
damages  existed  and  reversed  a  judgment  which  denied  the  plaintiff 
the  right  to  sue  (Zajkowski  v.  American  Steel  &  Wire  Co.,  p,  147). 
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WCmKMEN'S  COMPENSATION, 
con STIT UTION ALZTT  OF  STATUTES. 

Despite  the  far-reaching  decisions  of  the  Supresoe  Court  sustaining 
the  New  York,  Washington,  and  other  laws  embodying  a  variety  of 
provisions,  the  question  of  eonstitntkmality  is  still  raised.  The  Mon- 
tana statute  was  before  the  supreme  court  of  that  State  in  a  case  in 
which  a  plaii^ff  sued  for  damages  at  common  law,  the  employer  eon- 
tending  that  tJfte  workm€9i's  compensation  act  controlled.  The  court 
adopted  this  eoxLtentioQ,  d^hiring  the  abrogation  of  common-law 
defeoaes  valid  and  that  the  industrial  accident  board  is  not  a  court 
aojch  as  to  coixtravene  the  prm'^isions  of  the  State  constitution  (Shea  v. 
K<Mrth-Butte  Mining  Cow,  p.  329). 

The  Arizona  statute  is  peculiar  in  that  it  offers  an  injur^  person 
the  right  to  elect  his  remetdy  after  the  receipt  of  the  injury.  This, 
together  with  the  other  more  common  provisions  of  compensation 
laws,  was  held  to  be  valid  legislation  by  the  Supreme  G>urt  of  the 
United  States  {Arizona  Copper  Co.,  v.  Hanuner,  p.  330). 

The  statute  of  Tennessee  excluded  coal-mining  operatans  trook  its 
ooverage,  besides  the  more  common  exclusion  of  domestic  and  agri- 
cultural service,  casual  employees,  etc.,  and  the  constitutionality  of 
the  act  was  challenged  on  the  ground,  among  other  things,  that  it 
constituted  class  legislation.  This  contention  was  rejected  by  the 
Soprome  Coinrt  of  the  State,  together  with  others  relating  to  the  right 
to  jury  trial,  due  process  of  law,  etc.  (Scott  v,  Nashville  Bridge  Co,, 
p.  334).  In  one  point  the  l«.w  was  found  uneonatitutional,  i.  e.,  in  its 
authorization  of  special  fees  for  judges  passing  upon  compensation 
claims,  but  this  was  said  not  to  be  an  essential  part  of  the  law. 
Improper  classification  was  likewise  charged  against  the  Texas  stat- 
ute which  excluded  farm  laborers  and  gin  laborers  from  its  coverage. 
A  case  challenging  the  constitutionality  of  the  law  reached  the  Su- 
preme Court  of  the  United  States,  where  the  exclusion  of  gin  laborers, 
farm  laborers,  and  railroad  employees  w^  justified  for  reasons  set 
forth  in  the  opinion  (Middleton  v.  Texas  Power  &  Light  Co.,  p.  339). 
The  provision  that  the  employee  shall  have  no  option  where  the  em- 
ployer elects  was  likewise  held  to  be  valid  legislation. 

The  North  Dakota  law  is  made  applicable  to  hazardous  employ- 
ments, but  these  are  defined  so  as  to  include  practically  eveiy  occupa- 
tion. An  employer  engaged  in  real  estate  and  loan  business  con- 
tended that  his  office  employees  could  not  be  said  to  be  engaged  in 
hazardous  work  so  as  to  bring  them  under  the  act,  but  this  contention 
was  rejected  by  the  supreme  court  of  the  State  and  the  constitutional- 
ity of  the  law  upheld  (J^^te  ex  rel.  Amerand  v.  Hagan,  p.  337). 

The  compensation  law  of  Utah  is  subject  to  a  provision  of  the 
constitution  which  provides  that  the  right  of  action  for  death  can  not 
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be  taken  away  or  limited.  Tlie  survivors  of  a  deceased  employee 
may  therefore  sue  at  common  law  for  damages  or  take  compensation 
under  the  act  Where  the  latter  option  was  chosen  by  a  widow  in 
behalf  of  herself  and  her  minor  children  it  was  held  that  her  legal 
appointment  as  their  guardian  rendered  her  election  binding  upon 
the  children  and  safeguarded  the  employer  from  any  second  liability 
(Utah  Copper  Co.  v.  Industrial  Commission,  p.  346). 

The  civil  code  of  Louisiana  established  the  right  of  a  survivor  to 
sue  for  damages  for  death,  the  enactment  of  the  compensation  act 
being  later.  This  later  enactment  was  held  (Colorado  v.  Johnson 
Iron  Works,  p.  848)  to  supersede  the  provision  of.  the  code,  so  that 
the  widow  of  a  workman  whose  employer  was  under  the  oompensa* 
tion  act  must  accept  its  provisions  and  may  not  sue  for  damages.  A 
similar  conclusion  was  reached  in  a  Kentucky  case  (Grannison's 
Admr.  v.  Bates  &  Rogers  Construction  Co.,  p.  349),  where  the  right 
to  sue  was  claimed  after  the  employee  had  elected  to  accept  the  provi- 
sions of  the  compensation  act ;  this  election  was  held  binding  upon 
both  the  employee  and  his  personal  representative. 

The  constitutionality  of  the  Indiana  statute  was  indirectly  attacked 
in  the  case  of  a  claim  involving  the  death  of  a  workman  employed  by 
an  Indiana  corporation,  who  was  killed  in  Indiana  while  working 
under  a  contract  made  in  Ohio,  but  claiming  the  status  of  a  contract 
made  in  the  District  of  Columbia,  and  purporting  to  exclude  the  op- 
erations of  any  compensation  law  (Carl  Hagenbeck  &  Great  Wallace 
Show  Co.  V,  Randall,  p.  343).  Despite  the  complicated  efforts  to 
avoid  liability,  the  claim  was  allowed  as  under  the  Indiana  law, 
which  was  held  constitutional  and  applicable  in  spite  of  the  fact  that 
the  contract  of  employment  was  extraterritorial. 

The  constitutionality  of  a  specific  provision  was  involved  in  a 
New  Jersey  case  (Bryant  v.  Lindsay,  p.  344),  the  point  being  that  of 
the  right  of  the  legislature  to  establish  a  special  fund  by  contribu- 
tions to  be  paid  where  injured  workmen  left  no  dependents.  As 
formulated,  this  provision  was  held  to  be  unconstitutional,  not 
being  offered  as  either  a  supplement  or  an  amendment  to  the  com- 
pensation act. 

The  application  of  compensation  acts  to  work  of  a  maritime  nature 
has  been  the  subject  of  much  discussion  since  the  introduction  of 
legislation  of  this  type.  Following  the  denial  of  the  right  of  the 
courts  to  apply  their  State  compensation  acts  to  longshoremen,  etc., 
which  had  been  done  notably  in  New  York  and  California,  Congress 
undertook  to  amend  the  Federal  judicial  code  so  as  to  peimit  work- 
men in  the  various  States  to  elect  compensation  under  the  State  law 
as  an  alternative  to  an  action  in  admiralty  (act  of  October  6,  1917, 
40  Stat  395) .    This  attempt  to  save  to  suitors  the  right  of  a  conmion* 
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law  remedy  and  the  rights  and  remedies  under  the  compensation 
law  of  any  State  would  have  furnished  a  choice  among  three  options. 
The  resultant  situation  was  one  of  confusion.  Thus  in  a  United 
States  court  in  the  case  of  The  HoweU  (257  Fed.  578),  Judge  Hand 
construed  the  amendment  to  the  judicial  code  as  giving  the  New 
York  compensation  law  the  exclusive  status  in  such  a  case  that  it 
held  in  employments  generally,  so  that  an  employer  coming  under 
the  act  was  absolved  from  liability  under  the  maritime  law.  A  like 
court  in  Oregon  (Rohde  v.  Grant  Smith  Porter  Co.,  259  Fed.  304) 
allowed  recovery  in  an  admiralty  action,  holding  that  the  maritime 
law  gave  rights  which  "can  not  be  barred,  enlarged,  or  taken  away 
by  State  legislation."  A  Federal  court  in  Louisiana  likewise  refused 
to  make  the  compensation  law  of  that  State  the  exclusive  remedy, 
holding  that  the  injured  employee  might  elect  (Hogan  for  use  of 
Coffey  V.  Buja,  262  Fed.  224). 

Other  cases  might  be  cited,  but  all  are  governed  by  the  finding  of 
the  Supreme  Court  of  the  United  States  that  the  attempted  amend- 
ment was  invalid  as  establishing  discordant  legislation  contrary  to 
the  purpose  of  the  Constitution  with  regard  to  commerce,  so  that 
while  Congress  may  act  in  the  establishment  of  a  uniform  rule  of 
general  application,  it  can  not  validate  diverse  State  laws  making 
them  applicable  to  subjects  of  maritime  jurisdiction  (Knickerbocker 
Ice  Company  v.  Stewart,  p.  302). 

The  compensation  law  of  Porto  Rico  was  held  to  be  compulsory 
against  the  contention  that  the  employer  could  legally  elect  whether 
or  not  he  should  accept  the'  act  (Camunas  v.  New  York  &  P.  R.  S.  S. 
Co.,  p.  327).  A  United  States  district  court  had  declared  tiie  law 
elective,  but  tiie  court  of  appeals  took  the  opposite  view. 

PABTIOITLAE  PBOVISIONS  OF  THE  LAW. 

OOVEBAaE. 

Occupations. — The  California  statute  excludes  employees  in  agri- 
cultural work,  but  the  supreme  court  of  the  State  declined  to  extend 
the  meaning  of  this  term  to  cover  "fish  farming"  (Krobitzsch  v. 
Industrial  Accident  Commission,  p.  305).  On  the  other  hand  a  New 
York  court  refused  to  class  ice  harvesting  done  by  a  farm  laborer 
for  domestic  supply  as  within  the  law,  as  it  was  not  work  "  carried 
on  by  the  employer  for  pecuniary  gain,"  being  merely  incidental  to 
farm  purposes  (Mullen  v.  Little,  p.  306). 

Work  with  a  threshing  machine  owned  by  a  group  of  farmers  pri- 
marily for  their  own  use  was  held  to  be  agricultural  labor  even  when 
employed  at  custom  work,  though  the  compensation  commission  of 
Utah  had  taken  a  contrary  view  (Jones  v.  Industrial  Commission^ 
p.  306). 


workmen's  compensation.  41 

Specific  rulings  are  required  where  the  law  is  limited  to  "  hazard- 
ous ''  or  "  extrahazardous  "  occupations.  The  Supreme  Court  of  Illi- 
nois held  that  the  law  of  that  State  covered  the  conduct  of  a  junk 
business  where  engines  and  boilers  were  stripped;  also  that  a  man 
working  by  piecework  was  not  an  independent  contractor,  but  an 
employee  under  the  act  (Cinofsky  v.  Industrial  Commission,  p.  388). 
Likewise  the  Supreme  Court  of  Washington  refused  to  accept  the 
claim  of  a  woman  employed  in  an  office,  but  operating  a  stencil  cut- 
ting machine  part  of  the  time,  that  she  was  not  in  hazardous  work, 
saying  that  as  to  the  stencil  cutting  her  work  was  similar  to 
the  work  of  manufacturing,  though  her  chief  employment  was  cleri- 
cal (Gowey  v.  Seattle  Lighting  Co.,  p.  390).  She  was  therefore 
under  the  compensation  act,  and  could  not  sue  for  damages. 

Persons. — ^The  quite  customary  exclusion  of  casual  workers  was 
held  applicable  in  an  Iowa  case  where  a  handy  man  agreed  to  do  a 
bit  of  repairing  on  a  building  for  nothing,  following  service  under 
a  contract.  Injury  while  performing  the  later  work  was  held  to  be 
"  casual  employment "  for  which  no  compensation  could  be  obtained 
(Bedard  v.  Sweinhart,  p.  ^23).  A  different  conclusion  was  reached 
by  the  Maryland  Court  of  Appeals  in  regard  to  a  farmer  and  team- 
ster engaged  to  do  hauling  for  a  fruit-packing  establishment  when- 
ever his  services  might  be  required,  the  work  being  regarded  as  under 
a  continuing  engagement  and  not  casual  (State  Accident  Fund  v. 
Jacobs,  p.  324). 

A  miner  loaned  by  his  employer  to  render  expert  service  in 
extinguishing  a  fire  in  the  property  of  another  company  was  held 
entitled  to  compensation  from  the  latter  company  as  against  the  con- 
tention that  his  work  for  it  was  casual  (Tarr  v.  Hecla  Coal  &  Coke 
Co.,  p.  322).  Where,  however,  the  local  agent  of  a  railroad  company 
asked  workmen  of  another  employer  to  render  assistance  in  closing 
a  car  door,  an  award  was  declared  unwarranted  as  the  accident  had 
not  occurred  in  the  course  of  employment,  the  employment  relation 
not  having  been  formed  (Farrington  v.  United  States  R.  R.  Admin- 
istration, p.  373).  Quite  similar  was  the  finding  of  the  Illinois  Su- 
preme Court  in  regard  to  a  volunteer  who  turned  aside  from  his  own 
employment,  offering  without  request  to  do  a  dangerous  piece  of 
work,  and  suffering  fatal  injuries  for  which  no  compensation  was 
allowed  (George  S.  Mepham  &  Co.  v.  Industrial  Commission,  p.  376). 

A  workman  employed  to  do  a  piece  of  work  at  a  fixed  time  rate, 
but  free  to  make  use  of  his  own  methods  of  work  in  performing  a 
single  specific  contract,  was  held  by  the  Supreme  Court  of  New  Jer- 
sey to  be  an  independent  contractor  and  not  an  employee  (Otmer  v. 
Perry,  p.  373).  This  defense  was  not  allowed  in  an  Indiana  case 
where  a  workman  was  paid  by  the  ton  to  unload  coke,  the  court  find- 
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ing  him  to  be  an  employee  and  not  an  independent  contractor  (Mun- 
cie  Foundry  &  Machine  Co.  v.  Thompson,  p.  374). 

The  miners  in  a  coal  mine  m  Iowa  agreed  to  employ  a  person  to 
act  as  shot  firer  for  all  blastij3g  in  the  mine  and  had  authority  to  dis- 
charge the  man  selected  and  paid  by  them.  Nevertheless,  the  court 
hdd  that  a  man  so  employed  was  in  fact  an  employee  of  the  company 
and  entilded  to  compensation  as  such  in  case  of  injury  (Bid well  Coal 
Co.  V.  Davidson,  p.  375).  The  employment  relation  was  held  not  to 
be  interrupted  where  a  gez^ral  utility  man  and  watchman  employed 
by  a  company  was  killed  while  attempting  to  quiet  a  disorder  on  the 
cconpany  property^  acting  under  his  authority  as  a  deputized  sheriff 
(Engels  Copper  Mine  Co.  v.  Industrial  Accident  Commission,  p.  377). 
So  also  a  director  of  a  milling  company  who  was  also  general  man- 
ager and  head  miUer  of  the  c(»npany  was  held  to  be  an  employee, 
so  that  his  depead^ite  were  entitled  to  compensation  in  case  of  his 
death  from  injury  while  at  work  {Millers'  Mutual  Casualty  Co.  v. 
Hoover,  p.  379). 

The  relation  of  employment  was  hrid  to  exist  in  a  case  in  which  a 
city,  which  was  under  the  act,  contracted  with  a  p^:«on  not  under 
the  act  for  the  removal  of  city  garbage,  an  employee  of  the  latter 
being  classed  as  an  employee  of  the  city  within  the  meaning  of  the 
ad;  (City  of  Milwaukee  i\  Fera^  p.  381). 

A  woman  whose  main  support  came  from  services  rendered  to  her 
son-in-law  and  daughter  as  housekeeper  was  held  not  to  be  an  em- 
.  ployer  under  the  California  statute  by  reason  of  her  ownership  of 
some  small  dwellings  from  which  she  derived  a  meager  income.  An 
injury  to  a  workman  repairing  the  dwellings  did  not.  therefore, 
dharge  her  with  the  obligation  of  pajring  compensation,  as  she  was 
not  engaged  in  a  trade  or  business  (Laosier  v.  Industrial  Accident 
Com.,  p.  880). 

AWARDS. 

A  phase  of  compensation  administration  that  involves  consider- 
able difficulty  in  spite  of  its  apparently  simple  nature  is  that  of  de- 
termining the  average  weekly  wages  which  shall  form  the  basis  of 
compensation  awards.  In  a  New  York  case  (Remo  v.  Skenandoa 
Cotton  Co.,  p.  309)  a  night  worker  ^nployed  only  five  nights  per 
week  had  been  compensated  on  the  basis  of  multiplying  the  average 
daily  wage  by  300  and  di^dding  by  52  to  secure  the  weekly  wage. 
On  appeal  to  the  court  this  computation  was  set  aside  as  one  that 
could  not  be  "  reasonably  and  fairly  "  applied  in  the  particular  case. 

The  Maryland  Court  of  Appeals  declined  to  consider  the  money 
value  of  board  where  a  workman  was  working  for  $50  a  month  and 
board,  affirming  an  award  based  solely  on  the  money  paid  (Picanardi 
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V.  Em^rsofi  Hotel  Co^  p.  310).  What  seesis  to  be  a  more  equitable 
rule  was  applied  m  aa  Illinois  case  in  whidi  a  deduction  of  wages  for 
powder,  tools,  ete.,  was  not  allowed  to  reduce  the  wage  basis  for  the 
award  (Springfield  Coal  Mining  Co.  v.  Industrial  Commission,  p. 
S13) .  Tips  were  said  by  a  New  York  court  to  be  a  proper  part  of  the 
eamixigs  of  Pullman  porters  (Bryant  v,  Pulhnan  Co.,  p.  817). 

Concurrent  contracts  with  three  «nployers  to  render  janitor  serv- 
ice were  li^ld  to  entitle  the  widow  to  compensation  based  on  the  ag* 
gregate  weekly  earnings  of  her  deoeased  hudband  rather  than  on  the 
amount  paid  by  the  individual  employer  in  whose  service  he  was 
injured  (In  re  Howard,  p.  311) .  .  The  basis  of  aggregate  weekly  earn- 
ings was  not  allowed,  however,  in  a  Massadiusetts  case  in  which  a 
woricmsn  gave  his  services  under  independent  contracts  to  two  differ- 
ent employers,  benefits  being  restricted  to  the  statutory  percentage  of 
the  wedkly  earnings  with  the  employer  in  whose  service  the  injury 
occurred  (King's  case,  p.  314). 

The  Pennsylvania  compenaati<m  board,  in  computing  wages, 
deducts  from  the  €-^month  period  used  as  a  basis  Sundays,  holidays, 
and  absences  not  due  to  the  fault  of  the  workman.  This  last  pro- 
vision was  held  to  cover  time  lest  by  strikes  (Rakie  v.  Jefferson  & 
Clearfield  Coal  &  Iron  Co.,  p.  316). 

A  conversion  in  part  of  a  time  award  to  a  lump-sum  paymeirt  was 
upheld  by  the  Supreme  Court  of  Michigan  against  the  contention 
that  the  employer's  consent  was  necessary  and  that  lump-sum  pay- 
ments were  contrary  to  the  intent  of  the  act  (McMullen  v.  Gavette 
Const.  Co.,  p.  317).  The  necessity  for  an  esp^ive  operation  was 
held  by  a  New  Jersey  court  to  be  suffici^at  ground  for  a  commuta- 
tion to  a  lump  sum  over  the  employer's  objection,  the  circumstances 
being  r^arded  as  unusual  and  warranting  a  waiver  of  the  customary 
procedure  (Jensen  v.  F.  W.  Woolworth  Co.,  p.  436). 

The  power  of  the  Industrial  Commission  of  Colorado  to  refuse 
approval  to  a  settlement  entered  into  by  the  injured  man  and  the 
insurer  for  a  less  amount  than  provided  by  the  statute  was  upheld 
in  Indui^rial  Commission  of  Colorado  v.  London  Guaranty  &  Acci- 
dent Co.  (p.  320).  The  Industrial  Cotbmission  of  Utah  was  likewise 
held  by  Ae  supreme  court  of  that  State  to  have  control  over  settle- 
ments, so  that  an  agreement  between  the  guardian  of  an  injured 
man  and  his  employer  for  a  lump  sum  in  full  discharge  of  all 
liability  was  held  invalid  without  approval  by  the  commission 
(Beteuna  v.  Industrial  Commission,  p.  318).  The  power  of  the 
district  court  to  enter  judgment  on  such  an  unapproved  agreement 
was  declared  to  be  correspondingly  limited.  The  discretion  of  the 
commission  as  to  the  desirability  of  continuing  payments  was  held  to 
be  for  its  own  exercise  under  the  circumstances  found  by  it. 
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The  right  of  a  beneficiary  to  a  mandamus  to  compel  a  school  board 
to  pay  an  award  due  her  was  upheld  by  the  Supreme  Court  of  Utah 
over  the  contention  that  an  individual  had  no  such  right  (Woodcock 
V.  Board  of  Education,  p.  321). 

Another  case  that  may  be  noted  here  involves  the  status  of  awards 
under  the  New  Jersey  law,  which  gives  them  the  same  preference 
as  unpaid  wages  for  labor.  Wages  for  two  months  are  given  a  pre- 
ferred status  under  this  law,  and  it  was  held  that  the  provision  of 
the  compensation  act  must  be  construed  as  subject  to  the  same  limita- 
tion (Steel  &  Iron  Mongers,  Inc.,  v.  Bonnite  Insulator  Co.,  p.  821). 

Separate  awards,  one  covering  the  period  of  disability  prior  to 
death,  and  the  other  a  death  benefit,  were  held  by  the  Supreme  Court 
of  Connecticut  to  be  the  intent  of  the  law  in  a  case  in  which  the  right 
of  the  widow  was  said  to  be  distinct  from  that  of  her  injured  husband 
during  the  period  of  his  disability  (Jackson  v.  Berlin  Construction 
Co.,  p.  350). 

An  unusual  case  was  that  of  Decker  v.  Mohawk  Mining  Company 
(p.  353),  wherein  a  girl  was  in  receipt  of  compensation  on  account  of 
the  death  of  her  father,  and  during  the  compensation  period  her 
mother  remarried  and  her  stepfather  received  a  fatal  injury.  Com- 
pensation was  awarded  on  account  of  the  latter's  death  against  the 
contention  of  the  employer  that  double  compensation  could  not 
legally  be  awarded. 

DEFENDEKTS. 

The  Supreme  Court  of  Illinois  affirmed  an  award  of  the  State  in- 
dustrial commission  refusing  compensation  to  the  illegitimate  child 
of  a  deceased  workman,  holding  that  the  word  "  child  "  as  used  in  the 
statute  meant  only  legitimate  children  (Murrel  v.  Industrial  Com- 
mission, p.  354).  .  The  decedent  in  this  case  was  living  with  a  sup- 
posed wife  and  their  children,  and  a  ruling  by  the  Supreme  Court 
of  Connecticut  in  a  case  before  it,  based  of  course  on  the  law  of  that 
State,  seems  much  more  equitable.  In  this  case  (Piccinim  v.  Connect- 
icut Light  &  Power  Co.,  p.  355)  the  court  affirmed  the  award  ia 
favor  of  a  common-law  wifcT  and  her  three  children  as  belonging 
to  the  dependent  family.  This  action  accords  also  with  the  position 
of  the  Supreme  Court  of  California  in  affirming  an  award  where  a 
man  and  woman,  ignorant  of  the  marriage  laws,  thought  that  the 
procuring  of  a  marriage  license  was  the  only  action  necessary  to  make 
them  husband  and  wife.  An  award  by  the  commission  was  affirmed 
(Temescal  Rock  Co.  v.  Industrial  Accident  Commission,  p.  360). 

The  effect  of  remarriage  on  the  right  of  a  widow  to  awards  on 
account  of  the  death  of  her  husband  was  considered  in  a  case  before 
the  Supreme  Court  of  Rhode  Island  in  which  it  was  said  the  decree, 


WORKMEN  *S  COMPENSATION.  45 

having  been  for  a  fixed  period,  was  not  subject  to  change  by  subse- 
quent happenings,  so  that  the  compensation  should  continue  for  the 
full  period  of  the  award  (Newton  v.  Ehode  Island  Company,  p.  357). 
A  similar  construction  of  the  Illinois  law  was  made  by  the  Supreme 
Court  of  that  State  under  like  circumstances,  the  right  being  classed 
as  a  vested  right  (Wangler  Boiler  &  Sheet  Metal  Works  Co.  v.  In- 
dustrial Commission,  p.  358). 

The  Pennsylvania  law  terminates  a  widow's  benefits  on  her  re- 
marriage, their  maximum  period  being  for  300  weeks,  payments  to 
children  continuing  until  the  age  of  16  years  is  reached.  On  the 
termination  of  benefits  to  any  beneficiary  for  any  cause^  surviving 
beneficiaries  are  to  receive  such  benefits  as  they  would  have  been 
entitled  to  if  they  had  been  sole  survivors  at  the  time  of  the  death  of 
the  injured  man.  This  provision  was  construed  to  sustain  an  award 
to  a  child  under  16  entered  upon  the  termination  of  the  300- week 
period  of  the  mother's  benefit,  against  the  contention  of  the  employer 
that  such  was  not  the  purpose  of  the  law  (Catlin  v.  Wm.  Pickett  Co., 
p.  359) .  The  status  of  a  minor  dependent,  not  a  child  of  the  deceased, 
was  considered  by  the  Supreme  Court  of  Colorado  in  a  case  in  which' 
a  sister  17^  years  of  age  was  the  sole  dependent  of  the  deceased. 
Benefits  to  children  terminate  at  18,  but  the  court  held  that  the  award 
of  the  commission,  extending  over  about  6  years,  must  be  carried  out 
in  these  terms,  as  the  beneficiary  was  not  a  "  child  "  of  the  deceased 
and  so  did  not  come  under  the  limitation  as  to  18  years  (Hasselman  v. 
Travelers  Ins.  Co.,  p.  352). 

Partial  dependency  was  held  to  sustain  an  award  in  a  case  in  which 
a  minor  left  his  home  to  work,  promising  to  send  his  mother  all  his 
earnings  that  he  could  spare  from  his  support.  His  death  ensued 
before  his  first  pay  day,  but  an  award  as  for  partial  dependency  was 
upheld  by  a  Massachusetts  court  (Freeman's  case,  p.  356). 

A  provision  of  the  New  York  compensation  law  directs  the  pay- 
ment of  $100  to  the  State  treasurer  where  an  employee  dies  from  an 
industrial  injury  without  leaving  dependents.  This  was  held  to 
apply  in  a  case  in  which  an  award  had  been  made  to  the  injured 
workman  himself  and  benefits  paid  between  the  interval  of  the  injury 
and  the  death,  this  fact  being  without  significance  in  so  far  as  the 
leaving  of  dependents  entitled  to  benefits  was  concerned  (Stempfler  v. 
J.  Kheinfrank  &  Co.,  p.  351). 

DISABnJTT. 

The  Supreme  Court  of  Colorado  construed  the  law  of  that  State  as 
warranting  an  estimate  of  the  degree  of  disability  on  the  basis  of  its 
effect  upon  the  capacity  of  the  injured  man  to  continue  the  labor  in 
which  he  was  employed  at  the  time  of  his  injury.    The  commission 
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had  made  the  award  on  this  basis,  and  the  h^ck  of  adaptabilii^  on  the 
part  of  the  injured  man  was  cited  as  sustaining  the  reasonableness 
of  such  action  (Globe  Indemnity  Co.  v.  Industrial  Commission,  p. 
361).  The  loss  of  a  negligible  fraction  of  the  first  phalange'  of  an 
index  finger  was  held  not  to  support  an  award  for  permanent  partial 
disability,  benefits  being  restricted  to  the  amount  due  for  the  period 
of  temporary  total  incapacity  for  work  (Edward  E.  McMorran  & 
Co.  V.  Industrial  Commission,  p.  864) . 

The  Superior  Court  of  Delaware  sustained  an  order  of  the  indus- 
trial accident  board  reducing  benefits  from  the  rate  for  temporary 
total  disability  to  an  award  for  partial  disability  in  view  of  an 
offer  of  the  employer  to  reemploy  the  workman  at  a  reduced  rate 
(Frank  v.  Deemer  Steel  Casting  Co.,  p.  366). 

The  Supreme  Court  of  Illinois  affirmed  an  award  as  for  the  total 
loss  of  an  eye  where  there  was  such  loss  of  the  power  of  accom- 
modation that  a  defective  eye,  useful  at  all  only  by  the  aid  of  spe- 
cial lenses,  was  of  no  service  in  coordination  with  the  uninjured 
eye  (Juergens  Bros.  &  Co.  v.  Industrial  Commission,  p.  366). 

The  ^ew  York  law  was  amended  in  1916  so  as  to  authorize  awards 
not  only  for  actual  disabling  injuries,  but  also  for  serious  facial 
disfigurements.  This  provision  was  upheld  by  the  court  of  appeals 
of  the  State  as  constitutional  (Sweeting  v.  American  Knife  Co., 
p.  369),  the  case  being  later  appealed  to  the  Supreme  Court  of  the 
United  States.  Here,  in  connection  with  other  cases,  the  decision 
of  the  court  was  upheld,  the  court  saying  that  impairment  of  earn- 
ing power  could  not  be  regarded  as  the  sole  ground  upon  which 
compulsory  compensation  might  be  based  (p.  370).  However,  tliis 
doctrine  was  not  allowed  to  have  play  in  an  Indiana  case  in  which 
the  injury  was  a  mutilation  but  not  a  disfigurement  (Centlivre 
Beverage  Co.  v.  Boss,  p.  453) ;  but  an  identical  injury  was  held  by 
the  Supreme  Court  of  New  Jersey  to  sustain  an  award  (Hercules 
Powder  Co.  v,  Morris  County  Court,  p.  452). 

Injuries  to  two  fingers  were  followed  by  infections  and  poor 
recovery  so  as  to  affect  the  usefulness  of  the  hand  to  the  extent  of 
one-half.  A  Minnesota  court  awarded  benefits  accordingly,  over 
the  employer's  contention  that  the  award  should  be  based  on  the  los:3 
of  the  fingers  and  not  the  injury  to  the  hand,  and  the  supreme  court 
sustained  the  award  (State  ex  rel.  Broderick  Co.  v.  District  Court 
of  Ramsey  County,  p.  454).  A  similar  case  was  similarly  disposed 
of  under  the  law  of  Nebraska  (Updike  Grain  Co.  v.  Swanson, 
(p.  362). 

Under  the  law  of  Maine  compensation  was  refused  for  an  injury 
which  resulted  in  the  loss  of  use  of  two  fingers,  but  not  in  their 
amputation.  The  injuries  affected  two  fingei-s  of  the  left  hand  and 
the  injured  man,  a  painter,  suffered  no  loss  of  earning  capacity. 
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As  he  had  suffered  neither  the  loss  of  his  fingers  nor  a  reduction  of 
wages,  the  oourt  affirmed  the  decision  rejecting  the  claim  (Merchants' 
caae,  p.  868) .  A  more  liberal  position  was  sustained  by  the  Supreme 
Court  of  Pennsylvania  in  a  case  in  which  amputation  about  an  inch 
below  the  elbow  was  compensated  as  for  the  loss  of  use  of  the  entire 
arm  against  the  contei^on  of  the  employer  that  the  disability  should  be 
classed  only  as  loss  of  the  hand  (Pater  v.  Superior  Steel  Co.,  p.  864). 

A  workman  who  had  received  benefits  for  the  loss  of  a  finger  ac- 
cording to  the  legal  schedule  later  found  that  another  finger  and  the 
tendons  of  his  hand  were  so  affected  as  to  interfere  with  his  re- 
sumption of  employment.  An  additional  award  was  therefore  made 
to  cover  the  period  of  total  disability  in  the  employment  in  which 
he  was  engaged  when  injured,  and  this  was  upheld  by  the  Supreme 
Court  of  Michigan  over  the  employer's  contrition  that  no  greater 
compensation  could  be  given  for  the  loss  of  a  finger  than  the  law 
allowed  for  the  loss  of  a  hand.  It  was  held  that  the  statute  covers 
disability  and  is  not  limited  to  specific  schedule  awards  in  such  a 
case  (Schimmel  v.  Detroit  Pressed  Steel  Co.,  p.  461). 

Where  a  workman  who  had  previously  lost  the  second  finger  of 
his  left  hand  subsequently  received  an  injury  resulting  in  the  loss 
of  use  of  his  hand,  the  question  was  raised  whether  the  award  should 
be  for  the  loss  of  use  of  the  hand  or  of  the  three  fingers  which  the 
workman  had  at  the  time  of  the  injury.  An  award  as  for  the  loss 
of  use  of  the  hand  was  affirmed  by  the  Supreme  Court  of  Illinois, 
the  court  ruling  that  the  fact  that  the  hand  was  not  perfect  at  the 
time  of  the  second  injury  did  not  render  its  loss  less  complete  (Mark 
Mfg.  Co.  V.  Industrial  Commission,  p.  457). 

The  requirement  that  the  disability  shall  continue  for  two  weeks 
found  in  a  number  of  laws  was  construed  by  the  Supreme  Court  of 
Kentucky  as  not  requiring  the  disability  to  occur  during  the  first 
two  weeks  sucoeedinpf  the  accident  in  order  to  give  rise  to  a  claim 
(Raffaghelle  v.  Russell,  p.  867).  The  discretion  of  the  trial  court  in 
allowing  a  lump-simi  commutation  in  this  case  in  lieu  of  the  eight 
years'  periodical  benefits  was  held  not  to  have  been  improperly  ex^ 
ercised. 

In  determining  the  rights  of  a  claimant  to  an  award  as  for  perma- 
nent total  disability,  where  the  action  was  for  a  lump  sum  as  against 
a  continuing  pa3rment,  the  plaintiff  challenged  the  right  of  tiie  in- 
surer to  demand  a  physical  examination,  and  the  trial  court  upheld 
him  therein.  On  appeal  to  the  Court  of  Civil  Appeals  of  Texas 
this  judgment  was  reversed  and  the  authority  to  demand  an  exami- 
nation was  upheld  (Texas  Employers'  Ins.  Assn.  v.  Downing,  p.  442). 

A  case  of  second  injury  resulting  in  the  loss  of  three- fourths  of 
the  workman's  vision  was  before  the  Supreme  Court  of  Minnesota; 


48  REVIEW   OF  DECISIONS  OF   COURTS  AND  OPINIONS. 

the  left  eye  had  had  but  one-half  the  normal  vision  before  the  second 
injury,  which  resulted  in  the  entire  destruction  of  the  right  eye  and 
further  injury  to  the  left.  Compensation  was  awarded  on  the  basis 
of  permanent  partial  disability  covering  a  term  of  800  weeks.  This 
was  sustained  by  the  court  as  against  the  contention  that  the  award 
should  be  as  for  the  loss  of  one  eye  and  separately  for  the  loss  of 
one-half  the  other  eye,  which  would  have  resulted  in  reducing  benefits 
one-half  (State  ex  rel.  Melrose  Granite  Co.  v.  District  Court,  p.  455). 

Quite  similar  cases  were  passed  upon  by  the  Supreme  Court  of 
Louisiana  (Brooks  v.  Peerless  Oil  Co.,  p.  459)  and  the  Supreme  Court 
of  Iowa  (Jennings  v.  Mason  City  Sewer  Pipe  Co.,  p.  461).  In  the 
former, case  the  vision  of  the  one  remaining  eye  of  the  workman  was 
so  impaired  as  to  make  it  impossible  for  him  to  reengage  in  his 
former  employment  or  in  fact  in  practically  any  employment  for 
which  he  was  qualified.  An  award  as  for  permanent  total  disability 
was  therefore  affirmed.  In  the  Iowa  case  there  was  total  blindness 
following  the  loss  of  the  second  eye,  and  an  award  was  made  as  for 
permanent  total  disability,  but  reduced  by  the  schedule  amount  fixed 
for  the  loss  of  one  eye.  This  was  said  to  be  "  an  eflPort  on  the  part  of 
the  commissioner  at  attaining  equity,"  his  theory  being  that  though 
the  disability  was  total  the  injury  was  less  than  would  have  been  the 
loss  of  two  eyes. 

Permanent  total  disability  resulted  from  the  loss  of  a  leg  by  a 
workman  who  had  previously  lost  an  arm  and  had  been  employed 
as  a  watchman.  The  Illinois  court  adopted  the  position  of  the  courts 
of  Massachusetts  and  New  York  in  classing  this  as  permanent  total 
disability,  and  affirmed  a  lump-sum  award  to  be  followed  by  a  pension 
for  life  (Wabash  E.  Co.  v.  Industrial  Commission,  p.  458). 

An  unusual  claim  was  made  in  a  case  before  the  Supreme  Court 
of  Rhode  Island  (Keyworth  v.  Atlantic  Mills,  p.  463)  in  which  a 
workman  suffered  multiple  injuries,  resulting  in  the  payment  of  com- 
pensation as  for  total  disability  for  an  indefinite  period  but  not  ex- 
ceeding 500  weeks.  This  was  held  to  be  the  full  measure  of  benefits 
contemplated  by  the  act,  so  that  a  claim  for  specific  benefits  for  the 
loss  of  sight  of  an  eye  could  not  be  granted. 

IKJTIBIES. 

The  question  of  industrial  injury  arose  in  a  case  in  which  a  work- 
man engaged  in  heavy  but  not  unusual  toil  died  from  hemorrhage 
which  developed  immediately  after  the  last  piece  of  work  was  dona 
The  employer  contended  that  a  preexisting  disease  of  the  heart  was 
the  cause  and  not  an  accident  as  that  term  is  used  in  the  compensa- 
tion act.  The  Supreme  Court  of  Illinois  affirmed  the  award,  and 
ordered  execution  of  judgment  on  it  (E.  Baggott  Co.  v.  Industrial 
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Commission,  p.  390) .  Lobar  pnemnonia  was  said  to  have  been  caused 
by  an  accidental  injury  in  a  case  under  the  Pennsylvania  law,  so  as  to 
warrant  an  award  of  compensation  (Murdock  v.  New  York  News  Bu- 
reau, p.  392). 

The  question  of  occupational  diseases  has  been  decided  in  a  few 
States  by  mandatory  legislation,  though  in  most  the  matter  ha$  not 
received  specific  attention.  Anthrax  infection  incurred  through  a 
pimple  which  a  workman  had  scratched  open  while  dressing  in  the 
morning  was  classed  by  the  Illinois  Supreme  Court  as  an  accidental 
injury  and  an  award  of  compensation  was  affirmed  (Chicago  Rawhide 
Mfg.  Co.  V.  Industrial  Commission,  p.  392).  The  New  York  Court  of 
Appeals  on  the  other  hand  was  unable  to  take  judicial  notice  of  the 
probable  presence  of  anthrax  germs,  so  that  no  presumption  could  be 
indulged  in  favor  of  the  proposition  that  a  man  working  about  hides 
in  a  tannery  was  likely  to  receive  an  anthrax  germ  into  ah  open  sore 
as  a  result  of  employment.  An  award  of  compensation  was  there- 
fore reversed  (Eldridge  v.  Endicott,  Johnson  &  Co.,  p.  393) .  A  simi- 
lar result  was  arrived  at  by  the  Supreme  Court  of  New  York,  Ap- 
pellate Division,  in  denying  an  award  granted  by  the  industrial  com- 
mission in  the  case  of  a  workman  who  inhaled  the  disease-laden  breath 
of  a  horse  infected  with  glanders  and  became  himself  infected  with 
the  disease,  dying  therefrom  (Richardson  v.  Greenburg,  p.  394).  It 
may  be  noted  in  connection  with  these  two  cases  that  the  New  York 
law  is  now  amended  so  as  to  include  certain  occupational  diseases, 
anthrax  and  glanders  being  among  them. 

The  effect  of  excessive  exposure  to  influenza  due  to  employment 
as  a  hospital  steward  at  the  time  of  the  epidemic  of  October,  1918, 
was  held  to  be  an  "  injury  or  disease  rising  out  of  the  employment," 
entitling  the  widow  to  an  award  (City  and  County  of  San  Francisco 
V.  Industrial  Accident  Commission,  p.  396) .  The  same  court  extended 
this  principle  to  cover  the  case  of  a  safety  engineer  of  a  mining 
company  who  was  requested  by  the  superintendent  to  aid  in  the  nurs- . 
ing  of  the  patients  in  a  small  community  of  miners  and  their  fami- 
lies residing  at  the  mine.  A  few  days  afterwards  he  himself  con- 
tracted influenza  and  was  left  with  a  weak  heart,  largely  incapacitat- 
ing him  for  work,  and  he  was  allowed  compensation  (Engels  Copper 
Mining  Co.  v.  Industrial  Accident  Commission,  p.  398). 

Though  the  Massachusetts  law  has  been  construed  as  governing 
occupational  diseases,  occupational  neurosis  of  a  cigar  maker  due  to 
faulty  posture,  which  was  in  turn  the  result  of  a  physical  deformity, 
was  said  not  to  come  under  the  act.  "  Although  the  condition  arose 
(luring  the  course  of  the  employment  it  can  not  be  found  to  have 
arisen  from  if  (Pimental's  case,  p.  399). 
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the  left  eye  had  had  but  one-half  the  normal  vision  before  the  second 
injury,  which  resulted  in  the  entire  destruction  of  the  right  eye  and 
further  injury  to  the  left.  Compensation  was  awarded  on  the  basis 
of  permanent  partial  disability  covering  a  term  of  300  weeks.  This 
was  sustained  by  the  court  as  against  the  contention  that  the  award 
should  be  as  for  the  loss  of  one  eye  and  separately  for  the  loss  of 
one-half  the  other  eye,  which  would  have  resulted  in  reducing  benefits 
one-half  (State  ex  rel.  Melrose  Granite  Co.  v.  District  Court,  p.  455). 

Quite  similar  cases  were  passed  upon  by  the  Supreme  Court  of 
Louisiana  (Brooks  v.  Peerless  Oil  Co.,  p.  469)  and  the  Supreme  Court 
of  Iowa  (Jennings  v.  Mason  City  Sewer  Pipe  Co.,  p.  461).  In  the 
former  .case  the  vision  of  the  one  remaining  eye  of  the  workman  was 
so  impaired  as  to  make  it  impossible  for  him  to  reengage  in  his 
former  employment  or  in  fact  in  practically  any  employment  for 
which  he  was  qualified.  An  award  as  for  permanent  total  disability 
was  therefore  affirmed.  In  the  Iowa  case  there  was  total  blindness 
following  the  loss  of  the  second  eye,  and  an  award  was  made  as  for 
permanent  total  disability,  but  reduced  by  the  schedule  amount  fixed 
for  the  loss  of  one  eye.  This  was  said  to  be  "  an  effort  on  the  part  of 
the  commissioner  at  attaining  equity,"  his  theory  being  that  though 
the  disability  was  total  the  injury  was  less  than  would  have  been  the 
loss  of  two  eyes. 

Permanent  total  disability  resulted  from  the  loss  of  a  leg  by  a 
workman  who  had  previously  lost  an  arm  and  had  been  employed 
as  a  watchman.  The  Illinois  court  adopted  the  position  of  the  courts 
of  Massachusetts  and  New  York  in  classing  this  as  permanent  total 
disability,  and  affirmed  a  lump-sum  award  to  be  followed  by  a  pension 
for  life  (Wabash  R.  Co.  v.  Industrial  Commission,  p.  458). 

An  unusual  claim  was  made  in  a  case  before  the  Supreme  Court 
of  Rhode  Island  (Key worth  v,  Atlantic  Mills,  p.  463)  in  which  a 
workman  suffered  multiple  injuries,  resulting  in  the  payment  of  com- 
pensation as  for  total  disability  for  an  indefinite  period  but  not  ex- 
ceeding 500  weeks.  This  was  held  to  be  the  full  measure  of  benefits 
contemplated  by  the  act,  so  that  a  claim  for  specific  benefits  for  the 
loss  of  sight  of  an  eye  could  not  be  granted. 

IKJITRIES. 

The  question  of  industrial  injury  arose  in  a  case  in  which  a  work- 
man engaged  in  heavy  but  not  unusual  toil  died  from  hemorrhage 
which  developed  immediately  after  the  last  piece  of  work  was  done. 
The  employer  contended  that  a  preexisting  disease  of  the  heart  was 
the  cause  and  not  an  accident  as  that  term  is  used  in  the  compensa- 
tion act.  The  Supreme  Court  of  Illinois  affirmed  the  award,  and 
ordered  execution  of  judgment  on  it  (E.  Baggott  Co.  v.  Industrial 
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Commission,  p.  390} .  Lobar  pneumonia  was  said  to  have  been  caused 
by  an  accidental  injury  in  a  case  under  the  Pennsylvania  law,  so  as  to 
.warrant  an  award  of  compensation  (Murdock  v.  New  York  News  Bu- 
reau, p.  392). 

The  question  of  occupational  diseases  has  been  decided  in  a  few 
States  by  mandatory  legislation,  though  in  most  the  matter  ha$  not 
received  specific  attention.  Anthrax  infection  incurred  through  a 
pimple  which  a  workman  had  scratched  open  while  dressing  in  the 
morning  was  classed  by  the  Illinois  Supreme  Court  as  an  accidental 
injury  and  an  award  of  compensation  was  affirmed  (Chicago  Rawhide 
Mfg.  Co.  V.  Industrial  Commission,  p.  392).  The  New  York  Court  of 
Appeals  on  the  other  hand  was  unable  to  take  judicial  notice  of  the 
probable  presence  of  anthrax  germs,  so  that  no  presumption  could  be 
indulged  in  favor  of  the  proposition  that  a  man  working  about  hides 
in  a  tannery  was  likely  to  receive  an  anthrax  germ  into  ah  open  sore 
as  a  result  of  employment.  An  award  of  compensation  was  there- 
fore reversed  (Eldridge  v,  Endicott,  Johnson  &  Co.,  p.  393) .  A  simi- 
lar result  was  arrived  at  by  the  Supreme  Court  of  New  York,  Ap- 
pellate Division,  in  denying  an  award  granted  by  the  industrial  com- 
mission in  the  case  of  a  workman  who  inhaled  the  disease-laden  breath 
of  a  horse  infected  with  glanders  and  became  himself  infected  with 
the  disease,  dying  therefrom  (Richardson  v,  Greenburg,  p.  394).  It 
may  be  noted  in  connection  with  these  two  cases  that  the  New  York 
law  is  now  amended  so  as  to  include  certain  occupational  diseases, 
anthrax  and  glanders  being  among  them. 

The  effect  of  excessive  exposure  to  influenza  due  to  employment 
as  a  hospital  steward  at  the  time  of  the  epidemic  of  October,  1918, 
was  held  to  be  an  "  injury  or  disease  rising  out  of  the  employment," 
entitling  the  widow  to  an  award  (City  and  County  of  San  Francisco 
t».  Industrial  Accident  Commission,  p.  396) .  The  same  court  esttended 
this  principle  to  cover  the  case  of  a  safety  engineer  of  a  mining 
company  who  was  requested  by  the  superintendent  to  aid  in  the  nurs- . 
ing  of  the  patients  in  a  small  community  of  miners  and  their  fami- 
lies residing  at  the  mine.  A  few  days  afterwards  he  himself  con- 
tracted influenza  and  was  left  with  a  weak  heart,  largely  incapacitat- 
ing him  for  work,  and  he  was  allowed  compensation  (Engels  Copper 
Mining  Co.  v.  Industrial  Accident  Commission,  p.  398). 

Though  the  Massachusetts  law  has  been  construed  as  governing 
occupational  diseases,  occupational  neurosis  of  a  cigar  maker  due  to 
faulty  posture,  which  was  in  turn  the  result  of  a  physical  deformity, 
was  said  not  to  come  under  the  act.  "  Although  the  condition  arose 
(luring  the  course  of  the  employment  it  can  not  be  found  to  have 
arisen  from  it "  (PimentaPs  case,  p.  399) . 
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Disability  due  to  infections  following  wounds  accidentally  caused 
are  generally  regarded  as  the  proximate  result  of  the  original  in- 
jury. This  position  was  contested  by  the  employer  in  a  California. 
case  (Bethlehem  Shipbuilding  Corp.  v.  Industrial  Accident  Commis- 
sion, p.  426),  in  which  erysipelas  of  the  face  developed  by  the  com- 
munication of  infectious  germs  from  an  injured  toe,  but  the  Supreme 
Court  affirmed  the  award. 

▲XISXNe  OTTT  or  EMFLOTXEVT. 

The  laws  of  most  States,  though  not  all,  requite  that  the  injury 
shall  arise  out  of  the  employment  and  also  in  course  of  the  same. 
This  provision  was  involved  in  a  case  before  the  Supreme  Court  of 
Illinois  in  which  a  workman  whose  overalls  were  greasy  and  oil 
soaked  was.  burned  to  death  as  the  result  of  the  ignition  of  matches 
which  he  was  carrying  in  his  pocket  The  practice  was  said  to  be 
so  common  that  it  was  not  unreasonable  for  the  workman  to  have 
the  matches,  and  their  accidental  ignition  while  at  work  was  an 
accident  within  the  law  for  which  compensation  should  be  allowed 
(Steel  Sales  Corp.  v.  Industrial  Commis^on,  p.  403). 

The  Supreme  Court  of  New  Hampshire  affirmed  an  award  in  the 
case  of  a  workman  who  was  visiting  about  the  shop  in  an  interval 
of  unemployment  and  was  injured  by  an  unguarded  dangerous  ma- 
chine. The  custom  of  visiting  was  said  to  be  known  to  the  employer 
so  that  the  man  was  regarded  as  in  the  course  of  his  employment 
at  the  time  (Barber  v,  Jones  Shoe  Company,  p.  418). 

In  Massachusetts  compensation  was  allowed  for  the  death  of  an  in- 
surance solicitor  and  collector,  killed  while  attempting  to  catch  a  street 
car,  as  against  the  contention  that  his  death  was  due  to  a  common  haz- 
ard, the  court  holding  that  he  was  exposed  to  these  hazards  as  a  result 
of  his  employment,  so  that  they  should  be  classed  as  hazards  of  the 
occupation  (Moran^s  case,  p.  404).  The  Supreme  Court  of  Wisconsin 
took  a  like  position  with  regard  to  a  city  salesman  whose  duties 
required  much  street  travel  (Schroeder  &  Daley  Co.  v.  Industrial 
Commission,  p.  428).  The  defense  of  ^^ common  hazard"  was  like- 
wise rejected  where  a  workman  was  caught  among  the  bricks  of  a 
building  in  which  he  was  employed  which  was  blown  down  by  a 
tornado,  and  escaping  ammonia  fumes  also  conduced  to  his  death 
(Central  Illinois  Public  Service  Co.  v.  Industrial  Commission^  p. 
407) .  Similarly  the  Supreme  Court  of  Connecticut  found  that  a  park 
workman  who  took  refuge  under  a  tree  as  the  only  shelter  at  the 
time  of  a  storm  was  subject  to  an  unusual  exposure  on  account  of 
his  employment  and  advised  the  affirmation  of  an  award  in  his  favor 
(ChiuUa  de  Luca  v.  Board  of  Park  Commissioners,  p.  409). 
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Death  due  to  a  fight  over  the  possession  of  a  tool  was  held  to  be 
compensable  as  arising  out  of  and  in  the  course  of  employment 
under  th€  Ohio  law  (Industrial  Commission  v.  Pora,  p.  405) ;  so  in 
Indiana  where  a  workman,  enraged  at  a  remark  of  his  fellow  worker, 
threw  a  hammer  at  him  inflicting  fatal  injuries  (Mueller  v.  Kling- 
man,  p.  406)  ;  and  in  Nebraska  where  ill  feeling  had  existed  for  some 
time  between  two  workmen,  due  partly  to  their  employment  relations 
and  partly  to  personal  matters.  A  factor  wns  the  known  quarrelsome 
disposition  of  the  offending  workman.  An  award  of  compensation 
was  therefore  affirmed  by  the  supreme  court  over  the  disallowance 
of  the  court  below  (American  Smelting  A  Eefining  Co.  v.  Cassil, 
p.  409).  A  point  of  int^est  in  this  decision  was  the  credit  given  in 
the  cofflpensation  award  lor  an  amount  previously  received  by  the 
claimant  on  account  of  insurance  carried  by  the  company  on  the 
life  of  the  deceased  workiodan  at  its  own  cost. 

A  workman  fatally  injured  in  a  riot  by  strikers,  whil«  attempting 
to  defe&d  female  fellow  workers,  was  h^ld  to  have  been  injured  in 
ike  course  of  his  employment,  the  injury  also  arising  out  of  the  same 
(Baum  V,  Industrial  Commassic^,  p.  415). 

Pranks  of  fellow  employees,  when  the  custom  is  known  to  the  em- 
ployer, beccNtiie  an  incident  of  the  employB^nt,  so  tiiat  an  injury 
resulting  therefrom  would  be  classed  as  arising  in  the  course  of  em- 
ployment and  compensable  (White  v.  Kansas  City  Stock  Yards  Co.. 
p.  40&) ,  The  Pennsylvania  law  does  nc^  require  that  the  injurj^  arise 
out  of  the  emplojFment,  and  an  unexj^ained  death  by  a  bullet  wound, 
presumably  not  suicidal,  was  held  comparisabk  by  tiie  supreme  court 
of  that  State  (Keyes  v.  New  York  O.  &  W.  Railway,  p.  401). 

The  Supreme  Court  of  Minnesota  held  that  a  woman  employed  as 
elevator  starter  by  a  hotel  had  not  left  her  employment  even  though 
she  had  "  punched  out  "and  was  dressed  for  the  street,  when  she  was 
on  practically  continuous  duty  and  was  presumptively  attending  to 
duties  incident  to  her  employment  (State  ex  rel.  Baddison  Hotel  v. 
District  Court  of  Hennepin  County,  p.  411).  The  injury  was  fatal 
in  this  case,  and  the  question  arose  as  to  whether  her  children  were 
dependent,  the  husband  having  abandoned  the  family  three  years 
before  the  accident.  Though  not  technically  orphans,  the  children 
were  held  to  be  entitled  to  compensation  under  the  law. 

Injury  received  on  the  way  to  work  was  held  to  arise  out  of  and  in 
the  course  of  employment,  where  it  was  necessary  to  follow  a  given 
route  which  was  dangerous  by  reason  of  the  constant  movement  of 
trains  and  cars  (Great  Lakes  Dredge  &  Dock  Co.  v.  Totzke,  p.  413). 
It  would  seem  reasonable  that  this  principle  should  apply  in  a  case 
where  the  employer  furnishes  the  means  of  transportation  for  the 
workers  in  his  service,  and  this  was  the  position  taken  by  the  Su- 
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preme  Court  of  Connecticut  where  such  transportation  was  furnished 
(Scalia  v.  American  Sumatra  Tobacco  Co.,  p.  414). 

Where  travel  is  a  part  of  the  employee's  duty,  the  hazards  may  be 
regarded  as  incident  to  the  service.  Thus  in  a  case  before  the  Su- 
preme Court  of  Pennsylvania  (Haddock  v.  Edgewater  Steel  Co., 
p.  426)  an  employee  returning  home  late  at  night  from  a  trip  under- 
taken as  a  part  of  his  duty  was  killed  by  an  automobile.  The  cir- 
cumstances were  regarded  as  surrounding  his  employment,  and  the 
widow  was  allowed  compensation. 

To  what  extent  the  continuity  of  the  employment  relation  is  in- 
terrupted at  lunch  time  is  a  matter  for  determination  in  accordance 
with  the  facts.  Thus  Where  a  workman  had  returned  from  his  home 
before  the  expiration  of  the  lunch  hour  and  joined  other  employees  in 
a  room  where  they  were  accustomed  to  eat,  the  conduct  that  gave 
rise  to  the  injury  was  held  to  be  "entirely  foreign  to  the  business 
of  the  subscriber,"  so  that  no  compensation  should  be  paid  (Roch- 
ford's  case,  p.  416).  A  contrary  view  was  taken  by  the  Supreme 
Court  of  Kansas  where  a  girl  17  years  old  was  injured  during  the 
lunch  hour  while  at  play  in  a  manner  known  by  the  employer  to  be  a 
custom.  The  injury  was  therefore  regarded  as  arising  out  of  and  in 
the  course  of  the  employment  (Thomas  v.  Proctor  &  Gamble  Mfg. 
Co.,  p.  417). 

The  fact  that  an  employee  had  allowed  a  stranger  to  do  part  of 
his  wDrk  did  not  bar  recovery  where  the  injury  was  not  caused  by 
such  act  but  was  incurred  in  an  attempt  to  perform  a  proper  act 
in  the  employer's  interest  (Employers'  Liability  Assurance  Corp.  v. 
Industrial  Accident  Commission,  p.  427). 

INJirSIES  DTTE  TO   THIKD  PABTIEB. 

The  Minnesota  law  authorizes  a  workman  injured  in  the  course 
of  his  employment  by  the  negligence  of  a  third  party  to  sue  such 
third  party ;  however,  if  the  latter  is  himself  under  the  compensation 
law  the  recovery  may  not  exceed  the  amount  of  compensation  fixed 
by  the  statute.  In  accordance  therewith,  an  injured  workman  sued 
a  third  party  for  his  injury,  the  latter  being  under  the  statute,  and 
it  moved  for  a  dismissal  of  the  common-law  action,  asking  the  court 
either  to  grant  or  to  deny  compensation  under  the  act.  The  court 
granted  this  request  saying  that,  as  the  defendant  invited  the  award 
and  would  not  contest  its  liability  up  to  the  extent  fixed  by  the  statute, 
"  there  is  nothing  now  to  do  but  fix  compensation."  The  suit  was 
therefore  dismissed  and  the  case  remanded  for  a  determination  of 
the  amount  of  benefits  due  (Hansen  v.  Northwestern  Fuel  Co., 
p.  419).  The  limitation  of  the  third  party's  liability  to  the  amount 
payable  as  compensation  under  the  law  was,  however,  held  not  to 
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apply  in  a  case  where  the  negligent  third  party  caused  the  injury 
by  an  act  not  connected  with  the  conduct  of  his  business,  but  purely 
in  the  pursuit  of  his  personal  affairs.  Recovery  in  a  larger  amount 
was  therefore  affirmed,  and  the  right  to  sue  was  sustained  even 
though  the  injured  man  had  entered  into  an  agreement  with  his 
employer  for  the  payment  of  compensation,  such  agreement  and  pay- 
ment thereunder  not  being  sufficient  to  transfer  the  right  of  action  to 
the  employer  (Podgorski  v.  Kerwin,  p.  421). 

Under  the  Maryland  law  it  was  held  that  where  compensation  had 
been  awarded  a  claimant,  his  election  barred  a  suit  for  damaged 
against  the  negligent  third  party,  the  law  providing  that  such  settle- 
ment should  be  in  lieu  of  all  rights  of  action  against  any  person 
whomsoever  (Mayor  and  Council  of  Hagerstown  v.  Schreiner,  p.  420). 

The  sending  of  a  letter  stating  that  a  widow  was  contemplating 
making  a  claim  for  the  death  of  her  husband  was  held  by  the  Supreme 
Court  of  Colorado  (Arkansas  Valley  By.,  Light  &  Power  Co.  v. 
Ballinger,  p.  428),  not  to  be  an  election  such  as  would  bar  the  bring- 
ing of  a  suit  for  damages  against  the  third  party  liable  for  the  in- 
jury. 

A  Federal  law  provides  compensation  for  civil  employees  of  the 
United  'States,  which  includes  railway  mail  clerks;  but  the  act  was 
held  not  to  preclude  an  action  for  damages  against  a  negligent  third 
party  on  account  of  injury  to  such  an  employee  (Dahn  v.  McAdoo, 
Director  General  of  Bailroads,  p.  424). 

INSUBAKOE. 

The  Supreme  Court  of  Colorado  affirmed  a  decision  of  the  court 
below  as  to  the  liability  of  a  school  district  to  pay  insurance  pre- 
miiuns  into  the  State  fund,  over  its  contention  that  the  district  was 
not  an  employer  under  the  act,  and  that  in  any  case  the  proper 
method  of  procedure  had  not  been  adopted,  the  court  rejecting  both 
these  contentions  (School  District  No.  1  in  City  and  County  of 
Denver  v.  Industrial  Commission,  p.  428). 

The  legal  battle  as  to  the  right  of  private  insurance  companies  to  do 
business  in  Ohio  would  seem  to  have  reached  its  end,  in  the  absence  of 
further  legislative  action,  in  decisions  by  the  supreme  court,  of  the 
State  and  by  the  United  States  Supreme  Court  upholding  the  au- 
thority of  the  commission  to  issue  regulations  to  carry  out  those  pro- 
visions of  the  law  which  deny  to  self-insurers  the  right  to  insure 
their  liability  in  stock  companies.  The  State  court  discussed  at  some 
length  the  grounds  for  the  action  taken  by  the  legislature  and  de- 
clared the  enactment  of  the  law  to  be  within  its  power  and  fully  sup- 
porting the  action  of  the  commission  (Thornton  v.  Duffy,  p.  429). 
The  Supreme  Court  of  the  United  States  briefly  disposed  of  the 
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matter  when  it  was  taken  befoi*e  it,  affirming  the  deeision  of  the  court 
below  (p.  432). 

As  in  many  other  States,  self-insuranoe  is  permitted  under  the 
law  in  California  where  the  industrial  oommission  is  satisfied  with  the 
solvency  of  the  employer.  However,  the  law  permits  the  commisdon 
to  require  the  deposit  of  securities  to  guarantee  payment,  and  th« 
commission  was  held  to  be  within  its  rights  when  it  required  the  de- 
posit of  bonds  as  a  prerequisite  to  gi*aating  to  a  corporation  the  privi- 
lege of  carrying  its  own  insurance  (Bank  of  Los  Banos  v.  Industrial 
Accident  Commission,  p.  432). 

Where  employers  have  employees  in  different  lines  of  work,  some 
of  them  not  lawfully  under  the  provi^ons  of  the  compensation  act, 
employees  in  such  work  should  not  be  coioi^dered  in  oomputing  the 
amount  of  premiums  due  for  compcmsation  insurance.  The  fore- 
going was  the  finding  of  the  Supreme  Court  of  Washington  where 
an  employer  had  men  who  were  engaged  in  dredging  operations  aind 
were  therefore  in  maritime  employment  (Pugei  Sound  Bridge  A. 
Dredging  Co.  v.  Industrial  Insurance  Commission,  p.  434). 

MEDICAL  AND   STTHOICAL  AID. 

The  provision  that  the  employer  must  furnish  necessary  medical 
aaod  sairgical  aid  was  held  to  be  binding  in  a  California  case  where 
thei%  was  knowledjge  on  the  employer's  part  of  the  need  of  treatment, 
even  though  the  treatment  was  rendered  by  a  physician  selected  by 
the  injured  man,  the  employer  taking  no  action;  but  after  the  em- 
ployee had  indicated  that  no  further  medical  services  were  required 
he  could  not  secure  additional  services  at  the  expense  of  the  employer 
(Leadbetter  v.  Industrial  Accident  Commission,  p.  437).  Where  the 
employer  gives  clear  and  adequate  directions  as  to  how  suitable  medi- 
cal service  is  to  be  obtained,  he  is  not  to  be  held  liable  for  service 
from  a  different  source,  even  as  against  the  defense  of  the  claimant's 
ignorance  leading  to  unintentional  departure  from  the  course  pre- 
scribed by  the  employer  (Cella  i\  Industrial  Accident  Commission, 
p.  439) .  Still  more  would  it  be  true  that  a  voluntary  abandonment  of 
the  physician  provided  by  the  employer,  followed  by  recourse  to 
another,  would  not  charge  the  employer  with  liability  for  the  costs 
of  the  services  of  the  second  physician  (Radii  v,  Montis  &  Co.,  p.  438). 
However,  the  employee's  voluntary  change  of  physicians  will  not  be 
construed  as  working  a  forfeiture  of  the  right  to  compensation  as  if 
for  refusal  to  accept  reasonable  surgical,  etc.,  services  (Nteary  v. 
Philadelphia  &  Reading  Coal  &  Iron  Co.,  p.  489) ;  but  where  an  opera- 
tion is  necessary  to  restore  working  capacity  and  is  not  dangerous, 
refusal  to  undergo  the  operation  was  held  by  the  Supreme  Court  of 
Michigan  to  suspend  payments  until  the  workman  should  submit 
(O'Brien  v.  Albert  A.  Albrecht  Co,,  p.  44:6),    The  subject  of  concur- 
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rent  awards  was  involved  in  tbia  case,  the  warkraim  havin:g  received 
a  second  injury  while  drawing  compensation  for  the  fir^.  The  law 
makes  $10  per  week  the  maximum,  and  this  was  held  to  apply, 
"  whether  it  is  paid  by  one  employer  or  several." 
.  The  same  court  on  the  same  date  had  before  it  a  case  (Rose  v. 
Desmond  Charcoal  &  Chemical  Co.,  p.  441)  in  which  a  workman  had 
drawn  compensation  for  more  than  three  years  and  refused  to  sub- 
mit to  an  X-ray  examination  to  determine  his  present  condition* 
The  industrial  commission  declined  to  terminate  the  payment  of 
benefits  on  account  of  this  refusal,  but  the  supreme  court  took  the 
opposite  view  and  required  the  submission  to  an  examination  as  a 
condition  to  the  further  receipt  of  benefits.  The  Supreme  Court  of 
Nebraska^  on  the  other  hand,  refused  to  adopt  this  position  in  a  case 
in  which  the  employer's  demand  that  the  claimant  submit  to  the 
examination  was  not  supported  by  the  opinion  of  physicians,  and  it 
appeared  that  no  examination  was  necessary.  On  a  new  trial  there 
was  evidence  that  an  X-ray  picture  was  "a  reasonable  and  neces- 
sary thing,"  but  the  trial  court  did  not  so  find,  and  the  supreme  court 
refused  to  change  its  position  in  view  of  all  the  circumstances  (U.  S. 
Fidelity  &  Guaranty  Co.  v.  WicUine,  p.  444). 

Where  services  in  excess  of  the  statutory  requirement  are  rendered 
at  the  request  of  the  employer,  with  an  assurance  of  payment,  the 
Supreme  Court  of  Minnesota  held  that  the  statutory  amount  would 
not  serve  as  a  limitation  on  the  employer's  liability  for  medical 
benefits  (Collins  v,  Joyce,  p.  440). 

The  Supreme  Court  of  Illinois  held  (Central  Locomotive  &  Car 
Works  V,  Industrial  Conmiission,  p.  825)  that  a  notice  of  claim  for 
medicid  attendance  was  not  sufficient  in  itself  on  which  to  base  a 
much  later  claim  for  compensatioii. 

ATTOSKEYS'  FEES. 

In  the  Wickiine  case  above,  the  injured  woman  had  sought  to  se- 
cure the  taxing  of  her  attorney's  fees  as  part  of  the  costs  for  which 
she  was  entitled  to  reimbursement.  The  court  held  that  as  the  law 
existed  at  the  time  this  could  not  be  done,  though  an  amendment  of 
191^  changed  the  law  in  this  regard.  The  power  of  the  State  board 
to  determine  the  amounts  of  attorney's  fees  was  upheld  in  a  Kentucky 
case  (Rawlings  v.  Workmen's  Compensation  Board,  p.  308),  in  which 
the  board  had  fixed  a  fee  less  than  the  attorney's  claim,  and  less  than 
the  amount  contracted  for  with  the  claimants,  and  less  also  than  the 
statutory  maximum ;  the  attorney  had  a  remedy  in  an  action  by  ap- 
peal to  the  circuit  court,  so  that  a  writ  of  mandamus  could  not  be 
obtained.  The  Minnesota  law  was  construed  as  making  no  pro- 
visions for  attorneys'  fees,  and  as  they  are  not  allcrwed  in  ordinary 
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civil  actions  the  absence  of  a  specific  provision  prevented  a  recovery 
(Johanson  v.  Lundin  Brothers,  p.  309). 

MIN0S8  ILL^aALLY  EXPLOYED. 

The  Supreme  Coui-t  of  Indiana  affirmed  a  judgment  for  damages 
in  favor  of  minors  illegally  employed,  holding  that  the  compensation 
law  covered  only  lawful  employment  (New  Albany  Box  &  Basket 
Cq.  v.  Davidson,  p.  448).  In  this  case  both  the  failure  to  secure  a 
certificate  and  the  employment  of  children  under  16  years  of  age  at 
dangerous  machinery  were  involved.  The  same  principle  was  ap- 
plied by  the  Supreme  Court  of  California  in  refusing  to  hold  an  in- 
surance company  liable  for  a  compensation  award  made  to  a  child 
employed  without  an  age  and  schooling  certificate  (Maryland  Cas- 
ualty Co.  V.  Industrial  Accident  Commission,  p.  449).  On  the  other 
hand,  the  Supreme  Court  of  Washington  found  the  law  of  that 
State  to  be  broad  enough  to  cover  all  employments,  civil  suits  for 
damages  for  personal  injuries  having  been  entirely  abolished  (Rasi  v. 
Howard  Mfg.  Co.,  p.  447).  The  Legislature  of  Wisconsin  has 
adopted  a  special  provision  with  regard  to  the  employment  of  chil- 
dren in  violation  of  the  child  labor  laws,  providing  that  in  such  cases 
treble  compensation  shall  be  allowed  for  any  injury  incurred  during 
the  course  of  such  illegal  employment ;  this  provision  was  held  con- 
stitutional by  the  Supreme  Court  of  the  State  (Brenner  v,  Heruben. 
p.  450). 

ELECtlON. 

The  effect  of  an  election  by  the  employer  upon  a  minor  was  con- 
sidered by  the  Supreme  Court  of  Kansas  in  a  case  (Chicago  R.  1.  & 
P.  R.  R.  Co.  V,  Fuller,  p.  371)  in  which  the  injured  employee,  20 
years  of  age,  denied  the  applicability  of  the  law  to  him  on  the  ground 
that  the  matter  is  contractual,  and  that  a  minor  is  not  bound  by  his 
contract.  This  contention  was  rejected,  and  an  award  of  compensa- 
tion affirmed,  no  suit  for  damages  being  permitted. 

The  Illinois  statute  prior  to  the  amendment  of  1919  was  elective, 
with  a  presumptive  election  as  to  certain  classes  of  employment. 
The  owner  of  a  number  of  buildings  who  had  no  other  business  than 
their  management  and  maintenance  had  not  affirmatively  accepted 
the  act  and  denied  that  he  was  subject  to  it.  However,  the  supreme 
court  took  the  view  that  he  was  engaged  in  a  business  or  occupation 
subject  to  the  presumptive  provisions  of  the  act,  and  an  award 
in  favor  of  one  of  his  employees  was  affirmed  (Storrs  v.  In- 
dustrial Commission,  p.  372).  In  this  connection  reference  may  be 
made  to  a  decision  of  the  District  Court  of  Appeal  of  California  in 
the  Lauzier  case  above  (p.  42),  where  the  maintenance  of  a  few  small 
houses  was  regarded  as  not  being  the  "  business  "  of  the  owner. 
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An  election  ont  of  the  law  was  attempted  in  a  case  that  was  before 
the  Supreme  Court  of  California  in  which  a  physical  examination 
prior  to  employment  disclosed  the  fact  of  the  applicant's  suscepti- 
bility to  hernia.  The  company  therefore  required  him  to  sign  a 
I'elease  for  any  disability  due  to  this  cause,  but  the  court  held  that 
the  attempted  release  was  of  no  avail,  being  directly  forbidden  by 
the  statute  (Hines,  Director  General  of  Railroads  v.  Industrial 
Accident  Commission,  p.  456). 

Other  cases  not  strictly  involving  the  question  of  election  may  be 
here  noted  as  they  turn  on  the  question  of  what  law  was  applicable. 
In  one  of  these  the  Supreme  Court  of  Illinois  (Chicago  &  A.  B.  Co. 
V.  Industrial  Commission,  p.  456)  sustained  an  award  for  compensa- 
tion under  the  State  law  as  against  the  contention  that  if  any  re- 
covery was  possible  it  must  be  under  the  Federal  liability  act.  The 
employee  in  the  case  was  a  watchman  guarding  property  in  the 
company's  yards  in  the  State  of  Illinois.  The  court  found  that  his 
duties  constituted  no  real  or  substantial  part  of  interstate  commerce 
and  denied  the  railroad  company's  contention,  affirming  the  award. 

A  rather  unusual  case  was  before  the  Supreme  Court  of  California, 
involving  concurrent  employments,  one  employer  doing  both  an  in- 
terstate and  intrastate  business,  the  other  doing  only  an  interstate 
business.  Both  were  railroad  companies,  and  the  employee  was 
killed  while  performing  his  duties,  upon  the  simultaneous  approach 
of  trains  of  each  company.  The  widow  executed  a  release  as  to 
the  company  doing  an  interstate  business  and  obtained  an  award 
against  the  other  employer,  who  thereupon  appealed,  claiming  that 
the  injured  man  was  not  its  employee,  and  that  any  redress  available 
was  under  the  Federal  liability  act.  The  court  did  not  accept  this 
position,  and  also  held  that  any  release  that  the  widow*  might  have 
executed  would  not  aflPect  the  obligation  of  the  employer  under  the 
State  compensation  law;  the  award  was  therefore  affirmed  (San 
Francisco-Oakland  Terminal  Railway  v.  Industrial  Accident  Com- 
mission, p.  382). 

Under  an  ordinance  of  the  city  of  St.  Paul  firemen  injured  in  the 
course  of  employment  are  entitled  to  six  months'  pay  during  dis- 
ability. The  obligation  of  the  city  to  pay  this  amount,  without  re- 
gard to  the  subsequently  enacted  workmen's  compensation  law,  which 
was  also  applicable,  was  upheld  by  the  Supreme  Court  of  the  State 
(Markley  v.  City  of  St.  Paul,  p.  383). 

WILLFITL  MISOOlTDTrOT. 

The  California  law  provides  increased  benefits  in  cases  where  th© 
injury  is  caused  by  the  willful  misconduct  of  the  employer.  The 
constitutionality  of  this  provision  was  upheld,  and  it  was  applied  to 
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a  case  (E.  Clemens  Horst  Ca  v.  Industrial  Accident  Commission, 
p.  463),  in  which  a  female  employee's  hair  was  catight  in  an  un- 
guarded shaft  near  the  place  where  her  employme^  required  her  to 
be.  This  additional  award  was  held  not  to  be  a  penalty  for  miscon^- 
duct  but  only  an  increased  benefit  properly  due  as  compeUing  the 
employer  to  carry  a  greater  proportion  of  the  burden  in  such  case. 
The  Supreme  Court  of  Iowa  refused  to  allow  an  action  for  exemplary 
damages  in  a  case  in  which  the  reckless  negligence  of  the  employer 
was  said  to  be  the  cause  of  the  injury  for  which  compensation  had 
been  awarded  (Stricklen  v.  Pearson  Construction  Co.,  p.  46S).  The 
court  held  that  after  the  plaintiff  had  accepted  compensation  he  had 
no  standing  to  assert  further  liability. 

The  remaining  cases  under  this  head  refer  to  the  willful  miscoi^ 
duct  of  the  employee  instead  of  the  employer.  In  one  of  these 
(Indianapolis  Light  &  Heat  Co.  v.  Fitzwater^  p.  465)  the  employer 
contended  that  the  workman's  injury  was  due  to  his  failure  to  observe 
sa&ty  requirements  prescribed  by  it.  However,  the  court  found 
that  no  great  attempt  had  ever  been  made  to  enforce  them  and 
allowed  the  award  to  stand.  The  same  court  (Appellate  Court  of 
Indiana)  refused  to  set  aside  an.  award  in  a  case  ia  which  a  workman 
met  his  death  by  continuing  work  in  a  place  in  which  he  had  at- 
tempted to  wear  a  respirator,  but  took  it  off,  because,  as  ho  said,  it 
did  not  work.  The  court  held  that  it  was  a  fair  conclusion  that  tiie 
instrumentality  had  been  put  aside  because  out  of  order  and  there 
was  no  obstinacy  or  stubbornness  involved,  so  that  the  award  should 
stand  (Greneral  American  Tank  Car  Corp.  v.  Borchardt,  p.  467). 
The  Supreme  Court  of  California  likewise  refused  to  cut  off  com- 
pensation where  an  injury  was  due  ta  a  hazard  against  which  ex- 
plicit instructions  had  been  given,  but  where  the  action  was  im- 
pulsively taken  to  catch  falling  objects  (Hyman  Bros.  Box  &  Label 
Co.  V.  Industrial  Accident  Commission,  p.  468).  Other  cases  noted 
in  this  connection  before  the  same  court  involved  the  attempt  to 
wipe  off  a  stream  of  grease  from  moving  machinery  without  regard- 
ing the  warning  "stop  before  oiling,"  etc.  (Western  Pacific  B.  B. 
Co.  V'  Industrial  Accident  Commission,  p.  469) ;.  and  one  where  a 
workman  undertook  to  chip  off  a  burr  from  a  bar  in  which  he  was 
drilling  holes  without  putting  on  the  goggles  which  were  specifically 
directed  to  be  used  in  such  cases.  Here  the  custcnnary  award  was 
reduced  one-half  under  the  law  covering  willful  misconduct,  as  the 
workman  had  voluntarily  and  intentionally  omitted  the  use  of  the 
safeguards  directed,  on  the  ground  that  he  disliked  them  and  they 
were  "  in  his  way  "  (McAdoo,  Director  General  of  Kailroads  v.  In- 
dustrial Accid^it  Commission,  p.  4T0). 

The  Minnesota  law  denies  ccmipensatioii:  where  intoxication  is  the 
proximate  cause  of  the  iinjury,  the  bi^d^i  of  proof  being  on  the  em- 
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ployer.  Where  an  intoxicated  fireman  at  a  hotel  fell  from  a  stair- 
way that  had  no  railing,  it  was  held  that  this  fact,  together  wUfat 
other  eayses  of  hazard,  might  be  regarded  aa  proximate  causes,  so 
that  an  award  would  not  be  disturbed  (State  ex  rel.  Green  v.  Dis- 
trict Cooart  of  Ramsey  County,  p.  485). 


A  prolonged  discussion  of  the  applicability  of  the  California  law 
to  injuries  occurring  under  home  contracts  but  outside  the  territory 
of  the  State  would  seem  to  be  terminated  by  the  finding  of  the  su- 
preme court  of  the  State  in  a  case  (Quong  Ham  Wah  Co.  v.  In- 
dustrial Accident  Commission,  p.  385)  in  which  an  amendment  to 
the  compensation  law  declaring  it  applicable  in  such  cases  was  up- 
held. The  law  as  drafted  was  limited  to  workmen,  residents  of 
California,  but  it  was  held  that  the  Constitution  of  the  United 
States  prevented  discriminatory  privUeges,  so  that  the  law  must  be 
construed  ad  applying  to  all  citizens  of  the  several  States  contract- 
ing in  the  State  of  California.  As  so  construed  the  statute  was  up- 
held and  dedared  applicable  to  an  employee  of  a  packing  company 
injured  in  Alaska*  The  Supreme  Court  of  the  United  States  re- 
fused to  review  this  action  (p.  388). 

A  New  York  corporation  doing  part  of  its  work  in  Pennsylvania 
))aid  compensation  to  a  New  York  workman  injured  in  Pennsfyl- 
vania  under  a  claim  made  by  him  in  accordance  with  the  Pennsyl- 
Tania  statute.  A  subsequent  claim  was  made  for  the  same  injury 
under  the  New  York  law,  which  the  commission  allowed;  the  su- 
preme court,  appellate  division,  however,  denied  the  ri^t  to  this 
compensation  on  the  ground  that  there  was  no  New  York  contract 
sustaining  such  proceedings  (Thompson  v,  Foundati(»i  Co.,  p.  388). 
The  Supreme  Court  of  Illinois  was  not  able  to  find  in  its  compen- 
sation law  any  provision  that  ''  can  be  construed  to  authorize  com- 
pensation for  an  injury  occurring  outside  of  the  State."  An  award 
allowed  by  the  industrial  commission  was  therefore  reversed  where 
the  injured  man  was  employed  at  the  time  on  the  Kentucky  side  of 
the  Ohio  River  in  excavation  work  connected  with  the  construction 
of  a  bridge  between  the  two  States  (Union  Bridge  &  Construction 
Co.  v.  Industrial  Commission,  p.  384). 

LABOR  DISPUTES. 

An  unusual  situation  with  regard  to  the  instigation  of  labor  dis- 
putes was  considered  by  a  United  States  Circuit  Court  of  Appeals  in 
Lamar  v.  United  States,  p.  168).  The  appellant  was  found  guilty  of 
attempting  to  instigate  strikes  to  prevent  war  production  and  was 
held  to  have  been  guilty  of  conspiracy  to  restrain  foreign  trade  and 


60  REVIEW   OF  DECISIONS  OF   COURTS  AND  OPINIONS. 

war  production,  so  that  the  Clayton  Act  limiting  strike  injunctions 
was  no  defense. 

The  widely-known  Ck)urt  of  Industrial  Relations  of  Kansas  was 
found  by  the  supreme  court  of  the  State  to  be  constitutional  in  the 
face  of  contentions  that  it  was  not  a  legally  constituted  body  (State 
ex  rel.  Court  of  Industrial  Relations  v.  Howat  et  al.,  p.  170).  The 
so-called  court  is  not  regarded  as  judicial  in  its  character,  but  it  may 
receive  the  aid  of  a  district  court  in  support  of  its  decisions,  so  that 
offenders  against  it  may  properly  be  imprisoned. 

LABOR  ORGANIZATIONS. 
BOYCOTT. 

A  case  that  has  long  been  before  the  courts,  and  has  received  prior 
notice,  is  that  of  Clarkson  v.  Laiblan  (p.  179),  in  which  the  plaintiff 
was  in  this  instance  awarded  damages  for  loss  of  occupation  by  reason 
of  the  unlawful  interference  of  a  labor  organization  with  his  oppor- 
tunities for  employment.  In  another  case  the  Court  of  Appeals  of 
New  York  did  not  assess  damages,  but  found  that  a  combination  of 
labor  unions  was  unjustifiably  and  unlawfully  interfering  by  boycott 
with  the  rights  of  the  plaintiff,  and  an  injunction  was  accordingly 
authorized  (Auburn  Draying  Co.  v.  Wardell,  p.  172). 

Restraint  of  interstate  commerce  by  boycott  and  secondary  boy- 
cott was  found  by  the  Supreme  Court  of  the  United  States  to  be  car- 
ried on  unlawfully  in  Duplex  Printing  Co.  v.  Deering  (p.  174).  The 
manufacturer  at  Battle  Creek,  Mich.,  had  been  subjected  to  strike, 
but  the  chief  activities  were  in  New  York  City  and  vicinity,  and  these 
activities  were  found  to  be  not  such  as  the  Clayton  Act  made  legal. 

Combinations  of  manufacturers,  rather  than  of  laborers,  were  con- 
demned in  cases  before  the  circuit  court  of  appeals,  one  in  the  seventh 
circuit  involving  an  attempted  monopoly  through  a  combination  of 
manufacturers  and  union  workers  (Boyle  v.  United  States,  p.  181). 
Switchboard  and  like  appliances  for  electrical  installation  were  the 
subject  of  an  agreement  which  was  held  unlawful  in  this  case. 
Quite  similar  was  the  finding  of  the  court  of  the  third  circuit,  in 
which  the  tile  industry  was  likewise  made  the  subject  of  an  agree- 
ment between  dealers  and  the  tile  setters'  union  (Belfi  v.  United 
States,  p.  183). 

COLLECTIVE  AGREEMENTS. 

The  effect  of  a  trade  or  collective  agreement,  i.  e.,  a  contract  be- 
tween the  employer  and  the  members  of  a  union,  received  considera- 
tion in  a  few  cases  of  interest.  The,ir  validity  was  recognized  in  a  case 
(Nederlandsch  Amerikaansche  Stoomvaart  Maatschappij  v.  Steve- 


lABOR  ORGANIZATIONS.  61 

dores  &  Longshoremen's  Benev.  Soc,  p.  184)  in  which  members  of 
labor  unions  who  were  under  contract  to  load  and  unload  vessels 
at  a  fixed  price  refused  to  complete  the  work  of  unloading  a  vessel 
without  an  increase  in  pay.  The  court  awarded  damages  for  their 
violation  of  the  contract.  That  such  an  agreement  was  legal,  even 
though  it  debarred  an  outside  worker  from  employment,  the  result 
of  the  contract  being  to  establish  a  closed  shop,  was  held  by  the 
Supreme  Court  of  Massachusetts  (Shinsky  v.  O'Neil,  p.  187). 

A  similar  conclusion  was  reached  in  a  case  of  like  nature  that  came 
before  the  New  Jersey  courts.  Here  the  discharged  workman  claimed 
that  a  monopoly  had  been  established  in  violation  of  a  State  law,  but 
the  statute  was  held  not  to  apply  (Beihing  v.  Local  Union  of  Elec- 
trical Workers,  p.  188). 

The  violation  of  an  agreement  with  a  plumbers'  union  led  to  the 
inability  of  a  contractor  to  complete  his  contract,  and  his  surety 
was  held  liable  on  the  failure  to  conclude  the  work  within  the  time 
specified.  The  insurance  company  claimed  that  it  was  exempt  from 
liability  on  the  ground  that  the  inability  to  secure  labor  was  due  to 
a  strike,  but  the  court  denied  this  contention,  holding  that  the  con- 
tractor's own  act  in  violating  the  agreement  was  the  moving  cause 
in  the  difficulty,  so  that  it  could  not  be  called  a  strike  (Uden  v. 
Schaefer,  p.  190). 

A  contract  between  a  railroad  company  and  the  union  of  which 
its  employees  were  members  was  held  to  control  rather  than  an  award 
by  the  War  Labor  Board  before  which  the  railroad  had  refused  to 
appear.  The  contract  was  terminable  upon  30  days'  written  notice, 
which  the  employees  gave,  but  the  company  refused  to  enter  into 
any  discussion  and  the  work  continued  under  the  old  terms.  Sub- 
sequently, a  demand  for  back  pay  on  the  basis  of  the  award  of  the 
War  Labor  Board  was  brought,  but  was  denied  by  the  court,  which 
held  that  the  collective  agreement  still  prevailed  (Parker  v.  First 
Trust  &  Savings  Bank,  p.  186) . 

EXTORTION. 

During  the  year  1918  an  organization  representing  members  and 
business  agents  of  unions  of  painters,  glaziers,  wood  finishers,  etc., 
in  the  city  of  Chicago,  established  a  set  of  rules  for  the  violation 
of  which  it  assessed  penalties  against  employers,  including  the  pay- 
ment of  certain  sums  to  the  unions.  If  the  money  was  not  forth- 
coming the  plate  glass  in  the  employer's  store  was  broken  and  could 
not  be  replaced  without  the  payment  of  the  penalty,  which  was  fre- 
quently increased.  A  conspiracy  was  found  and  coi^victions  and 
fines  followed,  the  court  finding  that  the  series  of  acts  constituted 
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different  parts  of  one  conspiracy,  so  that  no  particular  one  need  be 
singled  out  as  the  basis  for  prosecution  (People  v.  Curran,  p.  191). 
Though  not  involving  criminal  prosecution,  an  action  for  damages 
was  carried  to  a  successful  conclusion  in  a  case  in  which  violence 
and  thd  destruction  of  property  attended  the  efforts  of  a  labor  union 
to  compel  the  unionizing  of  the  mines  of  a  number  of  companies 
wliere  the  open  shop  was  being  maintained  (United  Mine  Workers 
of  America  v.  Coronado  Ooal  Ca,  p.  192).  Damages  of  $200,000 
trebled  under  the  antitrust  act  were,  therefore,  allowed  but  without 
the  interest  claimed. 

KSXBE&8HIP 

It  is  a  general  rule  that  unions  will  be  permitted  to  determine  the 
qualifications  of  their  members  and  their  rights  within  the  union. 
However,  the  court  will  give  relief  if  arbitrary  action  is  taken  or 
inadequate  provision  is  made  for  the  safeguarding  of  rights. 

Thua,  in  Staff  an  v.  Cigar  Makers  International  Union  (p.  202),  it 
was  found  that  a  member  had  been  dropped  without  just  cause,  so 
that  his  widow  was  entitled  to  recover  the  insurance  benefits  which 
membership  involved.  On  the  other  hand,  an  amendment  to  the  con- 
stitution of  a  union  which  operated  to  forfeit  the  benefits  which 
would  have  accrued  prior  to  the  change  was  held  not  to  be  unreason- 
able, and  the  anticipated  beneficiary  was  held  not  entitled  (Tierney 
V.  Perkins,  p.  201). 

Charges  of  wrongdoing  under  the  rules  of  the  union  led  to  the 
suspension  of  members  of  a  railroad  brotherhood,  which  involved 
the  loss  of  insurance.  Instead  of  appealing  to  the  highest  authority 
in  the  order  after  their  suspension,  the  plaintiffs  took  tlie  case  to  the 
courts,  claiming  wrongful  expulsion.  The  matter  was  fully  reviewed 
and  the  acts  of  the  union  were  found,  though  harsh  and  drastic  in 
some  respects,  not  to  be  so  unreasonable  or  imfair  as  to  warrant  out- 
side interference  (Simpson  v.  Grand  International  Brotherhood  of 
Locomotive  Engineers,  and  Smith  v.  Same,  p.  233). 

The  same  court  (Court  of  Appeals,  West  Virginia)  had  before  it 
the  complaint  of  three  members  of  the  Brotherhood  of  Railway 
Trainmen,  in  which  they  sought  to  prevent  a  committee  of  the  broth- 
ei'hood  from  making  an  agreement  with  their  employer  modifying 
an  old  rule  under  which  the  complainants  enjoyed  certain  benefits  of 
which  they  would  be  deprived  by  the  proposed  new  agreement.  It 
was  held  that  the  action  of  tiie  committee  was  in  due  form  and  pre- 
sumably for  the  g^ieral  good  of  the  brotherhood,  and  tiiat  the  old 
rule  did  not  create  a  property  interest  that  the  complainants  could 
defend  (Burger  v.  McCarthy,  p.  238). 

In  the  broader  field  of  the  rights  of  unions  themselves  is  a  case 
(Gardener  v.  Newbert,  p.  274)  in  which  a  local  lodge  was  disfran- 
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chised  and  expelled  from  an  international  and  a  new  lodge  chartered 
to  take  its  place  to  operate  in  the  same  territory.  Members  of  the 
original  lodge  thereupon  sought  an  injunction  to  prevent  the  inter- 
national lodge  from  interfering  with  their  original  status.  This  was 
shown  to  involve  interests  in  property  and  other  valuable  rights 
which  were  held  by  the  court  to  be  entitled  to  protection. 

A  very  similar  situation  developed  in  a  New  York  case  involving 
a  local  union  which  had  had  long-conitiBued  relations  with  the  inter- 
national, but  owing  to  personal  differences  oflScers  and  members  of 
the  local  were  suspended  and  finally  the  local  itself.  The  court 
granted  an  injunction  to  protect  the  local  organization  both  in  its 
rights  of  international  control  and  against  a  requirement  that  its 
members  join  another  local  (BriddayerS)  Plasterers  &  Stone  Masons 
Union  v.  Bowen,  p.  275). 

The  same  principle  was  applied  to  a  manufacturers'  organization 
in  which  an  association  of  clothing  manufacturers  undertook  to  dis- 
cipline a  member  for  refusing  to  dismiss  his  workmen,  in  an  attempt 
to  compel  the  worfcmen's  uni<m  to  permit  arbitration,  and  a  fine  of 
$2,000  was  assessed.  The  employer  refused  to  pay  the  fine  and  a  suit 
was  brought  to  enforce  its  collection,  but  the  court  refused  to  enter- 
tain the  action  on  the  ground  that  the  association  had  no  authority 
in  law  to  fix  an  arbitrary  assessment  by  way  of  a  fine  (American 
Men's  &  Boj^'s  Clothing  Manfrs.  Assn.  v.  Proser,  p.  280). 

Involving  the  insurance  feature  rather  than  that  of  membership  is 
another  case  that  may  be  noted  in  this  connection,  in  which  a  loco- 
motive engineer  lost  his  employment  by  reason  of  color  blindness. 
His  policy  in  the  association  to  which  he  belonged  called  for  benefits 
in  case  of  loss  of  sight,  but  the  court  held  that  the  impairment  suf- 
fered did  not  warrant  the  payment  of  benefits  under  the  terms  of  the 
policy  (Fallin  v.  Locomotive  Engineers  Mutual  Life  &  Accident 
Insurance  Assn.,  p.  200). 

An  entirely  different  phase  of  the  question  of  membership  was 
involved  in  cases  in  which  the  matter  of  deportation  of  aliens  was 
before  the  courts,  and  membership  in  the  order  of  Industrial  Workers 
of  the  World  was  found  to  be  sufiicient  basis  for  upholding  a  deporta- 
tion order,  in  view  of  its  avowed  program  (Ex  parte  Bernat,  p.  195). 

A  similar  conclusion  was  arrived  at  where  the  question  involved 
was  that  of  canceling  the  naturalization  certificate  of  a  member  of  the 
I*  W.  W.,  citation  being  made  from  publications  of  the  order  ns 
evidence  of  its  nature  (United  States  t>.  Swelgin,  p.  197). 

A  third  ease  involved  the  conviction  of  a  member  of  the  crime  of 
criminal  anarchy  under  a  Washington  statute,  the  conviction  result- 
ing from  the  admission  into  evidence  of  various  documents  of  an  in- 
flammatory efaaracter  issued  by  the  order  and  in  the  possession  of 
the  defendant  (State  v.  Lowery,  p.  198). 


64  REVIEW   OF  DECISIONS  OF   CX)UR1S  AND  OPINIONS. 

Like  the  Bernat  case,  a  case  before  the  United  States  Court  of 
Massachusetts  considered  the  deportation  of  a  considerable  number 
of  aliens,  but  as  members  of  the  Communist  Party  or  the  Communist 
Laboi*  Party.  The  Departments  of  Labor  and  of  Justice  had  cooper- 
ated in  making  a  number  of  arrests,  but  on  this  trial  it  was  found 
that  the  organizations  named  were  not  of  an  essentially  illegal  nature 
under  the  Federal  statute  relied  upon,  so  that  membership  therein 
was  not  of  itself  a  basis  for  deporting  the  persons  arrested  (Colyer 
V.  Skeffington,  p.  206) . 

The  right  of  employers  to  discharge  their  employees  "  for  any 
reason  or  no  reason  "  naturally  involves  the  right  to  discharge  work- 
men for  membership  in  labor  unions.  This  principle  was  held  to  be 
applicable  to  city  firemen  in  the  employ  of  the  fire  department  of 
Dallas,  Tex.  (McNatt  v.  Lawther,  p.  208).  A  like  situation  led  to  a 
similar  conclusion  in  the  city  of  San  Antonio  (San  Antonio  Fire 
Fighters  Union  v.  Bell,  p.  210). 

IHTERPERENCE  WITH  EKPLOTXEHT. 

The  Supreme  Court  of  Georgia  sustained  the  legal  right  of  an  em- 
ployer to  conduct  his  business  as  an  open  shop  without  interference 
by  organizations  from  outside  which  sought  to  secure  the  violation 
of  contracts  which  included  an  agreement  not  to  join  a  labor  union 
during  the  period  of  service  (Callan  v.  Exposition  Cotton  Mills, 
p.  203). 

A  similar  view  was  taken  by  a  California  court  where  a  union 
of  glassworkers  sought  to  prevent  employees  of  the  plaintiff's  com- 
pany from  carrying  out  their  contracts  by  various  inducements.  An 
injunction  was  therefore  granted  against  the  threatened  interference 
(Patterson  Glass  Co.  v,  Thomas,  p.  203). 

A  different  conclusion  was  arrived  at  iii  a  Texas  case  (Sheehan  v. 
Levy,  p.  205),  in  which  the  court  refused  an  injunction  and  damages 
as  for  interference  with  employment  where  a  master  plumber  charged 
other  master  plumbers  with  complicity  with  a  union  of  workers  to 
prevent  his  obtaining  men  for  his  jobs ;  while  the  workmen  were  said 
to  be  within  their  rights  in  refusing  to  work  if  they  chose  to  do  so. 

PICKETING. 

The  act  of  picketing  is  not  illegal  per  se  since  the  passage  of  the 
Clayton  Act,  but  the  effect  of  this  statute  has  been  widely  discussed. 
Thus,  in  the  United  States  District  Court  of  Missouri  it  was  held 
that  no  injunction  could  be  granted  against  pickets  who  sought  to 
make  effective  a  strike  to  compel  the  maintenance  of  a  closed  shop 
(Kinlock  Telephone  Co.  v.  Local  Union,  p.  212).  The  fact  that  em- 
ployees of  a  company  were  involved  in  this  case  distinguishes  it  from 
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those  cases  in  which  outside  organizations  are  active,  as  in  Moore  v. 
Cooks,  Waiters  &  Waitresses  Union  (p.  221),  where  picketing  to 
compel  the  discharge  of  employees  and  the  employment  of  union 
workers  was  held  to  be  subject  to  injunction. 

In  another  case  (Rosenberg  v.  Retail  Clerks  Association,  p.  223), 
picketing  which  interfered  with  the  customers  of  a  store  was  de- 
clared unjustified  as  constituting  threat  or  menace  against  them 
which  should  be  enjoined  without  requiring  the  owner  to  institute 
further  proceedings. 

The  right  of  the  owner  of  a  motion-picture  theater  to  operate  his 
own  machine  without  being  subjected  to  picketing  and  called  unfair 
to  union  labor  was  declared  in  a  Missouri  case,  the  maintenance  of 
such  a  course  being  classed  as  unlawful  conspiracy  (Hughes  v. 
Kansas  City  Motion-Picture  Machine  Operators  Local,  p.  214). 

Quite  similar  to  the  situation  in  the  Moore  case,  above,  was  one 
before  the  New  York  Supreme  Court  in  which  a  restaurant  corpora- 
tion was  the  subject  of  picketing  in  an  attempt  to  compel  unioniza<- 
tion,  which  the  court  held  subject  to  injunction  (Stuyvesant  L.  &  B. 
Corporation  v.  Reiner,  p.  211). 

In  an  Illinois  case  a  portion  of  the  employees  of  a  corporation  went 
on  strike  and  picketed  the  establishment,  resorting  to  violence  and 
intimidation  to  compel  the  remaining  employees  to  quit  work.  A 
temporary  injunction  had  been  procured  but  without  effect  upon  the 
picketing  and  other  unlawful  acts.  The  members  of  the  union  denied 
that  they  had  violated  the  injunction,  and  also  challenged  the  power 
of  the  court  to  issue  the  injunction.  They  were  found  guilty,  how- 
ever, and  the  judgment  against  them  was  affirmed  by  the  supreme 
court  (Lyon  &  Healy  v.  Piano  etc.  Workers  International  Union, 
p.  217). 

A  United  States  district  court  found  the  Clayton  Act  not  applica- 
ble in  a  case  (Dail-Overland  Co.  v.  Willys-Overland  (Inc.),  p.  218) 
in  which  it  appeared  that  overt  acts  had  been  done  in  furtherance  of  a 
conspiracy  which  were  beyond  any  possible  classification  as  the 
lawful  carrying  out  of  legitimate  objects.  There  was  restraint  of 
commerce  and  a  continued  effort  to  interfere  with  production  even 
after  the  evident  failure  of  the  strike.  The  original  injunction  was 
therefore  continued. 

An  Arizona  statute  permits  injunctions  against  picketing  only 
when  necessary  to  prevent  injury  to  property  rights  and  to  prevent 
unlawful  acts.  This  was  held  by  the  supreme  court  of  the  State 
(Truax  v.  Corrigan,  p.  222)  to  be  a  constitutional  enactment,  the  court 
saying  also  that  the  good  will  of  the  public  while  valuable  to  busi- 
ness success  does  not  belong  to  any  man  as  "  a  vested  property  right." 
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RESTRAINT  OF  TRADE. 

An  interesting  group  of  decisions  have  been  rendered  in  connection 
with  the  conditions  affecting  dock  laborers,  etc.,  in  New  York  City. 
In  June,  1919  the  supreme  court  in  special  term  had  before  it  tlie 
case  of  a  trucking  company  employing  both  union  and  nonunion 
men  on  terms  satisfactory  to  all  parties  concerned.  However,  check- 
ers, weighers,  and  clerks  at  the  various  terminals  undertook  to 
compel  the  employer  to  unionize  his  business  by  refusing  to  handle 
any  goods  delivered  by  his  men.  An  injunction  was  allowed  re- 
straining the  unions  from  thus  refusing  to  handle  goods  offered 
for  transportation,  the  injunction  to  remain  in  force  until  the  trial  on 
the  merits  (P,  Reardon  (Inc.)  v.  Caton  and  Reardon  v.  International 
Mercantile  Marine  Co.,  p.  225) .  Separate  appeals  were  taken  in  these 
cases,  the  appellate  division  reversing  the  judgment  of  the  court  in 
special  term  in  both  cases.  It  was  said  that  other  trucking  con- 
cerns in  the  city  were  transacting  business  without  difficulty  and  that 
the  demand  on  the  employer  did  not  appear  to  be  unlawful  or  uni'ea- 
sonable.  As  to  the  mercantile  marine  company,  it  was  said  that 
to  undertake  to  compel  it  to  receive  goods  which  its  employees  would 
not  handle  would  result  in  an  embargo  on  business  generally  and 
that  furthermore  the  injunction  was  contrary  to  law. 

Later  a  case  involving  a  dealer  in  lumber  who  did  a  large  export 
business  was  befc^e  the  supreme  court  in  special  term,  the  question 
being  the  right  of  a  group  of  unions  to  compel  the  company  to 
maintain  a  closed  shop.  The  former  employees  had  gone  on  a  strike 
but  the  business  was  continued  on  the  open-shop  plan.  Its  goods 
were  therefore  blacklisted,  and  steamship  companies  were  notified 
that  if  they  received  any  of  this  company's  goods  for  transportation 
the  employees  of  the  steamship  company  would  be  called  out.  Tlie 
court  had  before  it  the  action  of  the  appellate  division  in  setting 
aside  its  injunctions  in  the  Reardon  cases,  but  distinguished  the 
present  case  therefrom  and  issued  an  injunction  directing  the  steam- 
ship companies  and  those  employed  about  the  docks  to  give  impartial 
and  uninterrupted  service  to  the  plaintiff  as  to  all  others  offering? 
business  in  the  usual  way  (Burgess  Bros.  Co.  v.  Stewart,  p.  229). 

The  latest  decision  noted  in  this  series  is  bv  the  United  States 
Circuit  Court  of  Appeals  on  February  2,  1921  (Buyer  v.  Guillan,  p. 
231).  A  restraining  order  had  been  issued  in  the  first  instance  on 
th-s  petition  of  Buyer  to  prevent  interference  with  his  shipments  of 
goods,  but  this  had  been  set  aside,  and  it  was  from  this  latter  action 
th^  appeal  was  taken  to  the  court  of  appeals.  This  court  found  that 
the  refusal  of  the  employees  of  a  steamboat  company,  loaders,  check- 
ers, weighers,  etc.,  to  accept  for  shipment  goods  handled  by  nonunion 
workers  was  unlawful  interference  with  interstate  commerce  and 
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reversed  the  acii<m  of  the  court  below,  directing  it  to  issue  a  pre- 
liminary injunction,  in  effect  mandatory,  directing  Jihe^  workers,  so 
long  as  they  remained  in  such  employment  as  affected  transportation, 
to  handle  alike  all  goods  offered. 

STBIXEA. 

• 

The  right  of  a  union  to  care  for  striking  employees -by  erecting 
shelter  for  them  in  tlie  vicinity,  to  care  for  them  after  ejectment  from 
the  company's  houses,  was  uphehl  by  the  Court  of  Appeals  of  K*^u- 
tucky,  which  revergfed  a  temporary  injunction  to  the  contrary  issued 
by  the  courts  below  (Diamond  Block  Coal  Co.  v.  United  Mine 
Workers,  p.  239). 

An  Oregon  statute  declaring  labor  organizations  lawful  and  re- 
stricting the  issue  of  injunctions  against  picketing  was  declared  not 
applicable  in  a  case  (Heitkemper  v.  Central  Labor  Council  of  Port- 
land, p.  241)  where  the  only  question  involved  was  of  recognition  of 
the  union,  tl^re  being  no  dispute  as  to  wages,  hours,  or  employment 
conditions. 

Quite  similar  circumstances  in  a  Massachusetts  case  (Folsom  En- 
graving Co.  V.  McNeil,  p.  243)  led  to  a  like  finding  by  the  supreme 
court  of  that  State  which  pointed  out  that  a  strike  to  enforce  both 
a  legal  and  an  illegal  purpose  was  of  itself  illegal  and  was  therefore 
subject  to  injunction,  in  spite  of  a  rei^trictive  statute  authorizing 
peaceful  persuasion.  Of  like  tenor  was  a  decision  by  the  Uniteil 
States  Circuit  Court  of  Appeals  in  California,  affirming  an  order 
restraining  a  union  from  attempting  to  unionize  a  railway  company 
by  inducing  violation  of  contract  and  the  calling  of  a  strike  (Mont- 
goaievy  v.  Pacific  Electric  Railway  Co.,  p.  245). 

Where  certain  activities  of  strikers  were  slM>wn  to  be  unlawfiU  in 
the  view  of  the  court  and  an  injunction  against  them  had  been 
granted,  it  was  said  on  further  proceedings  that  even  though  there 
was  no  violence  the  maintaining  of  a  blacklist  and  an  attempted  boy- 
cott were  illegal  and  would  be  specifically  enjoined.  However,  the 
injuncti(Mi  did  not  go  so  far  as  to  anticipate  acts  not  yet  committed, 
but  the  facts  might  be  brought  before  the  court  at  any  time  for  an 
extension  of  the  provisions  of  the  injunction  on  a  proper  showing 
(Thomson  Mach.  Co.  v.  Brown,  p.  247). 

Far-reaching  disturbances  in  the  city  of  Omaha  involved  such 
large  numbers  of  employers  organized  in  a  business  men's  association 
and  of  workers  organized  in  their  labor  imions  that  an  injunction 
was  sought  against  both  parties  restricting  the  methods  and  activi- 
ties of  their  ctdleetive  and  individual  warfare.  Only  a  part  of  the 
request  was  granted,  but  the  supreme  court  refused  to  extend  the 
scope  of  the  injunction,  saying  that  employers  and  worlanen  alike  had 
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the  right  to  associate  in  organizations  for  their  personal  benefit,  and 
so  long  as  they*  did  not  interfere  with  personal  property  rights  the 
courts  would  not  intervene  (State  v.  Employers  of  Labor,  p.  248). 

In  Cleveland,  Ohio,  a  general  disturbance  led  to  an  order  by  the 
mayor  of  the  city  directing  the  arrest  of  all  persons  coming  thereto 
as  strike  breakers,  the  sole  reason  assigned  being  that  the  per- 
sons arrested  were  "  suspicious  persons."  The  prospective  employer 
sought  an  injunction  against  this  method  of  interfering  with  the  flow 
of  labor  to  its  plant  which  was  allowed  by  the  district  court  (Ameri- 
can Steel  &  Wire  Co.  v.  Davis,  p.  251). 

The  effect  of  a  strike  interfering  with  the  completion  of  a  contract 
was  considered  by  the  United  States  Circuit  Court  of  Appeals  in  a 
case  {T/ie  Richland  Queen^  p.  251)  in  which  the  owner  of  the  boat 
sought  to  recover  damages  for  loss  of  the  use  of  the  vessel  owing  to 
delay  on  repairs.  The  existence  of  a  strike  was  held  to  be  a  reason- 
able excuse  for  the  delay  even  though  it  was  peaceable. 

Where  a  collective  agreement  contained  no  provision  for  a  closed 
shop,  a  strike  to  prevent  the  employment  of  a  nonunion  man  was 
held  not  to  be  justified.  The  strike  had  resulted  in  the  discharge  of  the 
worker,  or  at  least  in  his  withdrawal  from  service  on  request.  How- 
ever, he  was  granted  an  injunction,  which  was  affirmed  by  the  Su- 
preme Court  of  Massachusetts,  preventing  the  union  from  interfering 
with  his  employment  (Smith  v,  Bowen,  p.  254).  The  same  court 
found  a  strike  justifiable  where  representatives  of  a  union  came  at 
tlie  employer's  appointment  to  discuss  a  closed-shop  contract,  but  he 
violated  his  agreement  and  failed  to  meet  with  them,  the  case  being 
one  of  "  breach  of  good  faith  and  square  dealing " ;  however,  the 
methods  of  picketing  were  such  as  to  warrant  an  injunction,  which 
had  been  violated.  The  question  of  contempt  proceedings  was  there- 
fore before  the  court,  and  it  declared  unconstitutional  a  statute  which 
had  undertaken  to  require  a  jury  trial  in  lieu  of  summary  procedure 
in  determining  punishment  for  contempt  (Walton  Lunch  Co.  v. 
Kearney,  p.  265). 

The  constitutionality  of  a  law  of  Oregon  restricting  the  issue  of 
injunctions  was  upheld  by  the  supreme  court  of  that  State,  and  an 
injunction  issued  by  a  lower  court  was  modified.  The  employer  had 
violated  a  closed-shop  contract,  and  the  strike  was  declared  to  be 
justifiable,  and  picketing  in  the  manner  prescribed  in  the  injunctive 
order  was  authorized  (Greenfield  v.  Central  Labor  Council  of  Port- 
land, p.  262).  It  is  to  be  noted  in  this  case  that  there  was  an  actual 
dispute  between  employer  and  employees  and  not  a  mere  outside 
activity  as  in  the  Heitkemper  case  noted  above. 

The  Oregon  statute  quite  closely  resembles  the  Clayton  Act;  this 
latter  act  was  held  by  a  United  States  district  court  not  to  prevent 
the  issue  of  an  injunction  in  the  case  in  hand,  which  showed  "  an  out- 
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ra^eous   condition  of  mass   picketing"    (Langenberg  Hat  Co.   v. 
Ignited  Cloth  Hat  &  Cap  Makers  of  North  America,  p.  264) , 

A  case  before  a  New  Jersey  court  was  of  particular  interest  be- 
cause of  the  joint  activities  of  15  complainants,  employers,  against 
three  local  unions.  The  propriety  of  the  joinder  of  the  plaintiffs 
was  upheld  by  the  court  on  the  ground  of  the  identity  of  their  in- 
terests and  of  the  circumstances  giving  rise  to  their  actions.  A 
closed-shop  contract  was  the  end  in  view  in  the  strikes,  picketing,  etc., 
and  the  court  held  that  considering  the  scope  of  the  purposes  such 
action  was  illegal,  as  an  attempt  to  establish  monopoly.  One  of  the 
defendant  unions  was  found  not  to  have  been  active,  and  the  bill 
against  it  was  dismissed,  but  as  to  the  others  an  injunction  was 
ordered  (Baldwin  Lumber  Co.  v.  Local  560,  International  Brother- 
hood of  Teamsters,  etc.,  p.  259). 

The  matter  of  punishment  for  violation  of  injunctions  has  already 
been  noted.  A  case  of  this  sort  was  before  the  Supreme  Court  of 
Illinois  in  which  a  representative  of  the  union  had  instructed  the 
members  to  disregard  the  injunction,  and  he  was  thereupon  tried 
for  contempt  and  sentenced  to  jail.  The  case  was  appealed,  the 
claim  being  made  that  though  the  injunction  had  been  violated  it 
was  erroneous  and  therefore  invalid.  The  appellate  court  therefore 
reversed  the  decision  of  the  court  below  as  to  the  fixing  of  a  penalty, 
but  on  further  appeal  to  the  supreme  court,  this  action  was  in  turn 
reversed  and  the  case  was  remanded  to  the  trial  court  for  further 
action  (Ash-Madden-Rae  Co.  v.  International  Ladies'  Garment 
Workers'  Union,  p.  266).  Penalties  were  likewise  assessed  in  a  New 
York  case  (Kayser  v.  Fitzgerald,  p.  267)  in  which  the  defendants 
were  found  to  have  advised  the  strikers  that  an  injunction  "  did  not 
amount  to  anything,"  and  acts  of  violence  and  use  of  opprobrious 
epithets  were  continued.  However,  the  Supreme  Court  of  Texas 
ordered  the  discharge  of  a  union  officer  who  had  disregarded  an 
injunction  against  the  use  of  "  villifying"  or  "  opprobrious  "  epithets, 
the  court  saying  that  the  control  of  the  freedom  of  speech  was  beyond 
the  power  of  the  court  (Ex  parte  Tucker,  p.  269). 

An  unusual  distinction  was  drawn  in  a  case  before  the  United 
States  Circuit  Court  of  Appeals  in  Tennessee  where  a  strike  was 
being  enforced  by  picketing.  The  workmen  who  wished  to  continue 
their  service  were  mostly  colored  men  and  the  pickets  were  white  men. 
The  point  was  raised  on  the  appeal  that  the  trial  court  had  held 
that  the  degree  of  intimidation,  while  not  necessarily  sufficient  to 
affect  white  men,  was  coercive  as  to  the  Negro.  Without  admitting 
the  contention,  or  deciding  whether  judicial  notice  should  be  taken  of 
the  alleged  difference,  the  court  of  appeals  was  not  willing  to  disre- 
gard the  findings  of  the  trial  judge.  "The  question  is  not  one  of 
color ;  it  is  one  of  individual  or  class  intimidation."    It  was  held  in 
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this  case  that  the  Clayton  Act  limitiBg  the  issuing  of  injunctions  to 
cases  in  which  injury  is  threatened  to  a  "property  right"  did  not 
prevent  the  issuing  of  an  injunction  where  the  principal  right  was  that 
of  carrying  on  business,  holding  this  would  be  in  itself  a  property 
right  (King  v.  Weiss  &  Lesh  Mfg.  Co.,  p.  270). 

The  question  of  the  status  of  employees  on  strike  was  considered  in 
the  Greenfield  case  above,  the  court  there  holding  that  the  declaration 
of  the  strike  and  a  walkout  of  employees  did  not  terminate  tlie  em- 
ployment relation.  The  same  point  was  involved  in  an  Ohio  case 
(Vonnegut  Mach.  Co.  v.  Toledo  Mack.  &  Tool  Co.,  p.  271),  in  which  a 
Federal  district  court  held  tliat  on  account  of  the  insufficiency  of  the 
reason  for  the  employees  leaving  service,  they  must  necessarily  be  re- 
garded as  strangers  to  their  former  employers'  business.  The  action 
in  this  case  was  by  one  corporation  seeking  an  injunction  to  restrain 
another  from  breaking  its  contract  to  deliver  certain  manufactured 
articles,  charging  a  conspiracy  to  restrain  interstate  commerce.  The 
injunction  was  granted,  the  judge  holding  that  in  view  of  the  termi- 
nation of  employment  relations  the  Clayton  Act  restricting  the  issue 
of  injunction  in  case  of  dispute  between  employer  and  employee  did 
not  apply.  The  conflicting  interests  of  two  corporations  were  dis- 
cussed also,  though  from  a  different  standpoint,  in  a  New  Jersey 
case  (Lehigh  ^Structural  Steel  Co.  v.  Atlantic  Smelting  &  Refining 
Works,  p.  278) ,  in  which  the  latter  company  sought  to  compel  the  dis- 
continuance of  a  contract  which  was  being  performed  by  the  as- 
sistance of  nonunion  labor,  the  motive  being  to  safeguard  the  com- 
plainant's business  from  interruption  by  reason  of.  sympathetic 
strikes  threatened  if  the  contract  named  were  actually  carried  out 
by  nonunion  workers*  The  construction  company  was  granted  an  in- 
junction to  prevent  both  the  complaining  company  and  the  union 
from  interfering  with  its  work  by  maintaining  a  strike,  the  court 
saying  that  '^  the  principle  of  the  closed  shop,  i.  e.,  the  monopoliza- 
tion of  the  labor  market,  has-  found  no  judicial  sponsor." 

The  relations  of  rival  organizations  were  involved  in  a  case  before 
the  New  York  Supreme  Court,  trial  term.  The  Amalgamated  Cloth- 
ing Workers  had  sought  to  secure  control  of  the  clothing  manufactur- 
ing industry  in  the  city  of  Rochester  and  were  successful  with  a 
single  exception.  The  employer  in  this  case  refused  to  recognize  this 
organization,  but  fostered  a  local  affiliated  with  the  American  Fed- 
eration but  made  up  principally  of  its  own  employees.  However,  the 
court  recognized  the  right  of  the  latter  union  to  engage  in  the  same 
activities  and  forms  of  control  as  the  Amalgamated.  An  injunction 
against  continued  picketing,  intimidation,  threats  and  violence  was. 
therefore,  made  permanent  and  directions  given  for  the  determina- 
tion of  the  damages  to  be  recovered  against  the  offending  union 
(Michaels  v,  Hillman,  p.  257). 
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Aliens — Coktract  Laborers — Clerks — Manuax.  Laborers — United 
States  V.  Union  Bank  of  Canada^  and  United  States  v.  Royal  Dutch 
West  India  Mail  Co,^  United  States  Circuit  Court  of  Appeals^  Second 
Circuit  (Dec.  10^  1919),  262  Federal  Reporter,  page  91.— The  two 
cases  named  involve  prosecutions  brought  by  the  United  States  for 
the  violation  of  the  Federal  laws  prohibiting  the  importation  into 
this  country  of  contract  laborers,  the  United  States  appealing  from 
adverse  decisions  in  both  cases.  In  the  first  case  the  Union  Bank  of 
Canada  opened  a  branch  in  New  York  City  and  imported  an  ac- 
countant by  the  name  of  Schilling  from  the  branch  in  Toronto, 
Canada.  The  second  case  involved  the  importation  of  a  clerk  from 
Holland,  and  the  decision  of  the  district  court  was  reported  in 
Bulletin  No.  258,  page  48. 

The  court  combined  the  two  cases,  and  aifirmed  the  decisions  of  the 
district  courts,  holding  that  such  employees  as  here  involved  are  not 
manual  laborers  and  therefore  are  not  covered  by  the  Federal  statute. 
The  opinion  first  cites  the  law  and  various  decisions  under  it  and 
concludes : 

Without  inquiring  whether  an  accountant  as  defined  by  the  de- 
fendant's rules  is  a  member  of  a  learned  profession  we  affirm  the 
judgment  on  the  ground  that  Schilling  was  not  a  laborer  within  the 
meaning  of  the  act. 

In  the  second  case  *  *  *  the  defendant  sent  a  clerk  named 
Mook  from  its  office  in  Amsterdam  to  be  employed  in  its  office  in 
New  York  at  a  salary  of  $1,250  per  annum,  and  paid  the  expenses  of 
his  transportation.  There  was  an  expectation  to  send  him  from  New 
York  to  its  office  at  Paramaribo,  Dutch  Guiana,  after  he  bad  fa- 
miliarized himself  with  the  New  York  business.  The  grounds  on 
which  the  verdict  was  directed  were :  First,  that  this  employment  at 
New  York  was  a  temporary  one  in  a  business  of  an  international 
character;  and,  second,  that  Mook  was  not  a  contract  laborer  at  all. 
Without  considering  the  first  reason  we  concur  in  the  second. 

Judgment  affirmed  in  each  case. 


Altevs — Contract  Laborers — Penalty — Sttfftcienct  op  Com- 
plaint— United  Stages  v.  International  Silver  Co,,  United  States 
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District  Court^  District  of  Connecticut  {Feb.  Jf,  1919)^  266  Federal 
Reporter y  page  69^. — Mrs.  George  C.  Pearson,  a  subject  of  Great 
Britain  and  a  resident  of  Nova  Scotia,  wrote  a  letter  to  the  defendant 
company  asking  if  it  had  employment  to  offer  to  experienced  hand 
burnishers  and  whether  it  had  any  work  that  could  be  offered  her 
husband  and  son.  The  company  replied  that  it  had  need  for  ex- 
perienced hand  burnishers  and  for  unskilled  men,  and  that  if  she 
were  in  the  United  States  and  applied  for  a  position  it  could  place 
her.  Later  Mr.  Pearson,  her  husband,  wrote  to  the  company  saying 
that  Mrs.  Pearson  could  not  leave  at  that  time  but  that  he  and  his 
son  were  coming,  provided  they  could  be  sure  of  obtaining  employ-  j 
ment.    The  company  replied  as  follows : 

Dear  Sir  :  Referring  to  yours  of  the  15th,  will  say  that  the  condi- 
tions stated  in  your  letter  are  satisfactory,  and  we  will  keep  a  place 
open  for  Mrs.  Pearson.    Kindly  advise  when  you  will  report  for  duty. 

The  husband  and  son  came  to  Meriden,  where  the  company  was 
located,  but  upon  finding  a  strike  on  at  the  company's  plant  they 
both  returned  to  Nova  Scotia  without  having  worked  for  the  com-  ^ 
pany.  The  company  was  sued  for  the  $1,000  penalty  for  the  viola- 
tion of  the  "  act  to  regulate  the  migration  of  aliens  into  the  United 
States,"  approved  February  20,  1907,  as  amended  March  26,  1910, 
for  contracting  for  the  services  of  the  husband  and  in  a  second  count  * 
charged  a  second  violation  and  claimed  an  additional  penalty  of 
$1,000  for  contracting  for  the  employment  of  the  son.  The  company 
demurred  to  the  complainf  on  the  grounds  that  it  failed  to  allege 
sufficient  facts  to  show  that  the  Pearsons  were  contract  laborers 
within  the  act  and  because  it  was  not  alleged  that  defendant  knew 
that  the  Pearsons  were  contract  laborers,  if  such  were  the  fact.  In 
sustaining  the  demurrer  to  the  complaint  the  court  said,  in  part: 

In  the  case  at  bar  we  have  only  the  allegation  set  forth  in  the' 
seventh  paragraph  of  the  complaint,  and  quoted  in  full  it  alleges :    v 

"(7)  That  during  the  period  covered  by  the  correspondence  men- 
tioned in  paragraphs  2,  3,  4  and  5  hereof,  and  for  a  further  period 
of  time,  to  wit,  until  on  or  about  April  4,  1916,  the  said  George  C. 
Pearson  was  a  contract  laborer  and  was  known  to  the  defendant 
corporation  to  be  a  contract  laborer,  to  wit,  an  ordinary  unskilled 
workman."  , 

Nowhere  in  the  complaint  is  it  alleged  that  the  defendant  know*- 
ingly  and  unlawfully  assisted  Pearson  to  migrate  from  Nova  Scotia 
to  the  Ignited  States  by  knowinglj  and  unlawfully  prepajring  his 
transportation,  or  inducing  or  soliciting  him,  or  encouraging  him, 
to  so  migrate;  and  nowhere  in  the  complaint  is  it  alleged  that  Pear-  ^ 
son,  whose  immigration  was  assisted  as  above,  was  a  contract  laborer 
within  the  meaning  of  the  statute;  and  nowhere  in  the  complaint  is 
it  set  forth  that  the  defendant  made  to  Pearson  in  Nova  Scotia  a  , 
"  certain  offer  of  employment  " ;  and  nowhere  in  the  complaint  does 
it  appear,  even  if  any  offer  was  made,  of  what  the  offer  consisted; 
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nor  is  it  alleged  that  the  defendant  unlawfully  assisted  him  to  mi- 
^ate  by  doing  anything  prohibited  by  the  act;  nor  is  it  alleged  that, 
induced  by  the  oner  or  assisted  in  any  way,  did  he  migrate  to  the 
I'nited  States;  nor  does  it  appear  anywhere  m  fact  that  any  of  the 
allegations  set  forth  in  the  Dwight  case  (U.  S.  v.  Dwight,  210  Fed. 
81,  Bui.  169,  p.  47),  which  formed  the  gravamen  of  the  complaint 
upon  which  Judge  Dodge  overruled  the  demurrer,  are  set  forth  in 
this  complaint. 

It  follows  that  the  demurrer  to  the  first  and  second  counts  of  the 
complaint  must  be  sustained,  for  the  first  and  second  reasons  above 
set  forth.  It  therefore  is  unnecessary  to  discuss  or  decide  the  re- 
maining reasons  for  demurrer. 

The  demurrer  to  the  relief  prayed  for  in  the  second  count  must 
be  sustained  upon  the  authority  of  United  States  v.  N.  Y.  Central 
Ry.  Co.  (C.  D.),  232  Fed.  179.    On  page  184  Judge  Ray  said: 

"As  there  was  but  one  solicitation,  all  one  act,  the  defendant  in- 
curred one  penalty." 

So  here  there  was  but  one  transaction,  all  one  act,  and  even  if  the 
allegations  of  the  second  count  be  sufficient  to  state  a  cause  of  action, 
there  could  be  only  one  recovery. 

The  case  was  therefore  dismissed. 


Blacklist — Merchants'  Credit  Association — Privileoed  Com- 
munications— Putnal  V.  Imrmn^  Supreme  Court  of  Florida  {Dec,  16 ^ 
1918) ,  80  Southern  Reporter,  page  316, — The  merchants  of  the  town 
of  Perry  organised  the  Perry  Merchants'  Protective  Association,  of 
which  Inman  was  a  member,  for  the  purpose  of  regulating  the  exten- 
sion of  credit.  After  reciting  some  of  the  methods  employed  by  cer- 
tain customers,  who  purchased  from  one  merchant  on  credit  and  when 
their  credit  was  exhausted,  would  then  go  to  other  merchants  and 
buy  on  credit,  the  constitution  and  by-laws  of  the  association  required 
any  of  its  members  who  for  any  reason  no  longer  desired  to  extend 
credit  to  a  customer  to  report  to  the  attorney  of  the  association  the 
name  of  the  customer,  the  amount  of  his  indebtedness,  and  his  own 
name.  It  was  then  the  duty  of  the  attorney  to  inform  each  of  the 
other  members  of  the  association  with  reference  to  these  facts,  and 
if  after  such  notification  any  member  extended  credit  to  such  cus- 
tomer, he  would  thereby  assiune  said  customer's  bill  with  the  other 
merchant.  The  plaintiff,  Putnal,  was  presented  with  a  bill  by  Inman, 
which  Putnal  claimed  he  did  not  owe.  Inman  notified  the  associa- 
tion's attorney,  who  in  turn  notified  one  Blanton  and  one  Blood- 
worth,  both  of  whom  were  members  of  the  association  and  also 
private  clients  of  the  attorney.  Putnal  sued  for  libel,  claiming  that 
the  attorney's  report  by  innuendo  branded  him  as  a  '^dead  beat "  and 
presented  him  as  dishonest  in  his  methods.  Judgment  was  in  his 
favor  in  the  trial  court,  and  in  reversing  this  judgment  the  supreme 
court  said,  in  part : 
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The  constitution  provided  Uiat  when  "  any  person  has  failed  to  pay 
his  or  her  account,  and  "  the  merchant  is  no  longer  willing  to  caiTV 
the  account  of  such  defaulting  person,''  he  may  turn  the  account  over 
to  the  attorney  for  collection,  and  then  it  becomes  the  duty  of  the 
attorney  to  notify  all  the  members  of  the  association.  He  was  not 
required  to  notify  all  the  members  that  the  plaintiff  was  such  a  person 
as  described  in  the  innuendoes,  but  merely  that  plaintiff  was  'Mn 
default,  together  with  the  amount  of  the  account,  and  to  whom  it  is 
dua"  According  to  the  agreed  statement  of  facts  this  was  all  that 
he  did. 

Tlie  matter  of  extending  credit  is  a  large  part  of  modem  business, 
and  merchants  have  the  right  to  organize  for  their  own  protection 
and  agree  to  report  to  each  other  the  name  of  a  person  to  whom 
credit  has  been  extended  who  has  failed  to  pay  his  account,  and  agree 
that  they  will  not  extend  credit  to  such  pei'son  without  assuming  his 
indebtedness.  This  is  not  the  same  as  blacklisting  or  boycotting  by 
refusing  to  trade  with  him,  but  is  only  an  agreement  not  to  extend 
him  credit  without  assuming  whatever  indebtedness  he  may  owe  to 
any  other  member  of  the  association.  (Woodhouse  v,  Powles,  43 
Wash.  617,  86  Pac.  1063.) 

The  pivotal  question  in  this  case  is  the  nature  of  the  communica- 
tion made  bv  the  defendant  to  the  other  members  of  the  association 
through  their  attorney.  If  it  was  a  privileged  conununication,  no 
action  will  lie. 

Even  if  Calhoun  [the  attorney],  when  he  notified  these,  parties, 
was  acting  as  the  attorney  of  the  association  and  notified  them  in 
accordance  with  the  requirements  of  the  constitution,  such  notice  was 
a  privileged  communication,  and  it  does  not  appear  that  the  privilege 
was  abused  by  giving  it  undue  publication  by  proclaiming  it  to  i)er- 
sons  other  than  members  of  the  association. 

There  is  nothing  in  the  agreed  statement  of  facts  nor  in  the  declara- 
tion itself  to  show  malice  on  the  part  of  the  defendant,  nor  did  the 
attorney  of  the  association  disregard  the  restraints  and  qualification 
imposed  by  law  upon  the  publicity  to  be  given  such  communications, 
nor  did  he  exceed  reasonal)le  bounds  in  making  such  communication. 
As  the  communication  made  by  Calhoun  to  the  members  of  the  asso- 
ciation was  pri\aleged,  there  can  be  no  recovery,  and  it  is  needless  to 
discuss  the  many  questions  presented  by  the  assignments  of  error  on 
the  pleadings. 


CoMPuiiSORY '  Work  Law  —  Constittttion altty  —  iNvoLtTNTART 
Servitude — State  v.  McClure,  Court  of  General  Sessions^  of  DeJ^vware 
{Jan,  7,  1919)^  105  Atlantic  Reporter^  page  712, — ^McClure  was  in- 
dicted under  what  is  known  as  the  "Council  of  defense  law  of 
Delaware"  of  April  8,  1918  (Bui.  257,  p.  29),  which,  among  other 
things,  provides  that : 

It  shall  be  the  dutv  of  every  male  resident  of  this  State  between  the 
ages  of  eighteen  ana  fifty-five  years  who  shall  not  be  in  the  N«ational 
Army  or  a  public  officer,  to  be  employed  in  a  useful  or  lawful  occupa- 
tion during  said  period  [of  the  war]. 
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McClure,  upon  a  motion  to  quash  the  indictment,  contended  that 
said  act  is  in  violation  of  article  13  and  section  1  of  article  14  of  the 
Constitution  of  the  United  States  which  provide  that  slavery  or 
involuntary  servitude  except  as  punishment  for  crime  shall  be 
prohibited  and  no  person  shall  be  deprived  of  the  equal  protection 
of  the  laws  and  that  life,  liberty,  or  property  shall  not  be  taken 
from  any  citizen  "  without  due  process  of  law."  In  upholding  the 
constitutionality  of  this  statute  the  court  said,  in  part: 

Unless  the  power  of  the  several  States  to  enact  legislation  bene- 
ficial to  the  Federal  Grovernment  while  it  is  at  war  with  a  foreign 
country  is  expressly  prohibited  by  the  Constitution  or  such  prohibi- 
tion is  a  necessary  implication  from  other  powers  granted  to  the 
Federal  Government  or  denied  to  the  States,  the  several  States  luive 
such  power. 

We  find  nothing  in  the  Constitution  either  expressed  or  implied 
which  would  deny  to  the  several  States  such  power. 

If  then  it  be  true  that  the  State  has  the  same  power  to  enact  legis- 
lation to  aid  in  carrying  on  the  war  that  a  sovereign  State  would 
have,  restricted  only  by  wie  provision  that  there  shall  not  be  involun- 
tary servitude  except  as  a  punishment  for  crime,  do  the  provisions 
of  the  council  of  defense  act  complained  of  impose  such  servitude, 
in  view  of  the  necessities  incident  to  the  carrying  on  of  a  great  war? 
We  are  clearly  of  the  opinion  that  it  does  not. 

One  of  the  objects  of  the  act  was  to  aid  in  winning  the  war  by 
increasing  the  production  of  food  and  supplies  and  by  saving  the 
loss  incident  to  the  maintenance  of  those  male  citizens  between  the 
ages  of  18  and  55  who  were  engaged  in  no  useful  or  lawful  occupa- 
tion. War  can  not  be  carried  on  without  food  and  supplies,  nor 
can  food  and  supplies  be  produced  except  by  labor,  and  who  are 
more  able  to  labor  than  male  citizens  between  the  ages  of  18  and  55  ? 

One  of  the  objects  of  the  act  as  expressed  in  section  1  was  to 
preserve  order  within  the  State.  The  passage  of  the  act  compelling 
male  residents  of  the  State  between  the  ages  of  18  and  55  to  be 
employed  during  the  period  of  the  war  and  six  months  thereafter 
we  believe  was  a  reasonable  exercise,  under  the  circumstances,  of 
the  police  powers  vested  in  the  legislature.  In  Webber  v.  Virginia, 
103  U.  S,  344,  the  Supreme  Court  of  the  United  States  defined  police 
powers  to  be  **  those  powers  by  which  the  health,  good  order,  peace 
and  general  welfare  of  the  community  are  promoted.^' 

It  is  generally  known  that  the  demands  of  the  Xational  Govern- 
ment in  waging  the  present  war  have  greatly  curtailed  the  means 
of  preventing  crime  and  reduced  the  number  of  men  available  to 

Erotect  the  lives  and  property  of  the  public.    It  was  proper  for  the 
^gidature  having  this  in  mind  to  pass  reasonable  and  just  laws  to 
preserve  order  within  the  State  and  to  protect  the  lives  and  property 
within  its  borders  by  providing  that  male  residents  between  certain 
ages  should  be  engaged  in  some  useful  or  lawful  occupation. 
For  the  reasons  stated,  motion  to  quash  the  indictment  is  denied. 
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Compulsory  Work  Law — Constitutionality — "  Vagrancy  " — Ex 
parte  Iludgms^  Supreme  Court  of  Appeals  of  West  Virginia  {May 
20,  1920),  103  Southeastern  Reporter,  page  5^7.— Clifton  Hudgins 
was  found  guilty  in  the  McDowell  County  Court  of  violating  the 
provisions  of  an  act  of  1919  (second  extraordinary  session),  which 
ssought  to  require  every  male  resident  of  the  State  between  the  ages 
of  16  and  60  years,  except  bona  fide  students  during  school  term,  to  be 
regularly  and  steadily  employed  for  36  hours  per  week  in  some  law- 
ful and  recognized  employment;  otherwise  to  be  held  as  a  vagrant 
and  subject  to  punishment  therefor.  Hudgins  had  been  a  soldier  and 
served  overseas  in  various  battles,  being  discharged  in  May,  1919, 
and  informed  that  his  enlistment  for  the  duration  of  the  war  was 
ended  and  the  army  disbanded.  In  stating  these  facts,  Judge  Miller, 
who  delivered  the  opinion,  regarded  them  as  "  perhaps  not  very 
material,"  but  not  to  be  overlooked  in  view  of  the  nature  of  the  law 
and  the  offense  under  consideration. 

The  act  was  to  continue  in  force  until  six  months  after  the  termi- 
nation of  the  war,  and  the  offense  was  said  to  have  been  committed 
during  the  week  beginning  March  29,  1920.  The  court  did  not  re- 
gard the  question  of  whether  or  not  the  war  was  ended  as  important, 
since  "we  have  reached  the  conclusion  that  the  act  is  unconstitu- 
tional and  ought  to  be  so  declared."  The  court  first  pointed  out  the 
difference  between  the  present  law  and  vagrancy  statutes,  in  that  the 
act  under  consideration  was  not  conditioned  on  the  possession  of 
means  by  the  offender  or  his  obligation  to  others  to  furnish  them 
with  support.  A  contention  made  against  the  law  was  that  it  was 
an  unjust  and  unreasonable  restraint  upon  personal  liberty.  After 
noting  the  restrictions  and  limitations  which  may  properly  be  placed 
upon  personal  liberty,  to  prevent  crime,  enforce  duties  in  defense 
of  the  State,  etc.,  the  court  said: 

Tested  by  these  general  rules,  what  may  be  properly  determined 
of  the  statute  here  involved  ?  To  bring  it  within  these  limitations  it 
must  have  some  reasonable  relation  to  one  or  more  of  the  subjects 
over  which  the  State  may  properly  exercise  its  police  power.  Mani- 
festly the  enactment  of  the  statute  was  intended  as  a  war  measure, 
for  it  is  limited  in  its  effect  to  the  period  of  the  war  and  six  months 
after  termination  thereof.  The  State,  under  our  constitution,  has 
no  power  to  declare  war;  the  war  power,  so  far  as  it  exists  under 
the  constitution  and  laws  of  this  State,  is  in  the  governor  as  com- 
mander in  chief  of  the  military  forces,  except  when  called  into  the 
service  of  the  T'^nited  States,  to  call  out  such  forces  to  execute  the 
laws,  suppress  insurrection,  and  repel  invasion.  The  statute  in  no 
way  relates  to  the  raising  or  organization  of  the  military  forces  of 
the  State,  for  State  or  Federal  purposes. 

It  is  apparent  that  the  legislature  has  attempted  to  justify  the 
measure  on  the  theory  that  the  persons  against  whom  it  was  directed 
were,  or  might  become,  charges  upon  the  public,  but  by  its  terms  it 
is  limited  to  the  period  of  the  war,  and  six  months  thereafter;  and 
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that  during  that  term  the  productive  resources  of  the  State  should 
be  brought  up  to  the  highest  standard,  for  war  purposes.  With  the 
State,  however,  this  could  amount  only  to  a  semblance  of  right. 
While  greater  production  during  the  period  of  the  war  might  be 
desirable,  is  that  a  subject  with  which  the  State  had  the  right  to 
deal?  We  think  not.  Certainly  not  by  accusing  all  citizens  coming 
within  its  pjrovislons  with  vagrancy,  and  as  criminals,  without  refer- 
ence to  their  ability  to  support  and  maintain  themselves  and  their 
dependents  without  w^ork. 

So  the  purpose  of  the  statute  was  not  to  subserve  any  of  the  pur- 
poses for  which  a  citizen  may  rightfully  be  deprived  of  his  liberty. 
Its  effect  was  to  require  every  able-bodied  male  resident  of  the 
State,  between  the  ages  specified,  regardless  of  his  financial  ability, 
to  work,  not  simply  long  enough  each  day  of  the  week  to  acquire 
means  of  suppoi-t  for  himself  and  his  dependents,  but  for  the  number 
of  hours  required. 

It  was  said  in  Bailey  v,  Alabama,  219  U.  S.  219,  31  Sup.  Ct.  145, 
that,  although  the  court  might  not  impute  to  a  State  an  actual 
motive  to  oppress  by  a  statute,  yet  it  should  consider  the  material 
operation  or  such  a  statute  and  strike  it  down  if  it  becomes  an  in- 
striunent  of  coercion  forbidden  by  the  Federal  Constitution. 

Our  conclusion  is  that  the  petitioner  is  entitled  to  be  discharged 
from  custody,  and  it  is  so  ordered. 


Contract  op  Employment — Apprentices — Breach — Liquidated 
Damages — PutrutTn  Machine  Co,  v.  MustaJccengas^  Suprevie  Judicial 
Court  of  MccssachMsettSj  Worcester  {Oct,  18^  1920)^1^8  Northeastern 
Reporter^  page  629, — ^The  Putnam  Machine  Co.  entered  into  a  con- 
tract with  one,  Mustakangas,  whereby  the  latter  placed  his  son  with 
the  company  as  an  apprentice  for  a  term  of  three  years  to  learn  the 
trade  of  machinist  The  company  agreed  to  furnish  the  son  with 
suitable  work  and  instruction,  and  the  father  relinquished  all  rights 
to  his  son's  wages.  It  was  further  agreed  that  if  the  son  failed  to 
fulfill  the  contract  the  father  would  be  liable  for  the  payment  of 
$100  as  liquidated  damages.  The  son  it  seems  did  not  live  up  to  the 
contract,  and  the  company  sued  the  father  for  the  $100.  The  company 
was  given  a  verdict,  but  having  failed  to  present  proof  of  damages 
was  awarded  only  $1.  Both  parties  appealed  and  the  judgment  was 
modified  to  be  $100  and  entered  in  favor  of  the  plaintiff  company. 
T^e  decision  is  in  part  as  follows : 

Therfe  was  a  consideration  for  the  contract.  Although  the  agree- 
ment sued  on  was  not  a  statutory  indenture  of  apprenticeship  and 
was  not  made  in  accordance  with  the  statutes  of  the  Commonwealth 
governing  the  relation  of  masters  and  apprentices  (R.  L.,  c.  155), 
under  it  the  plaintiff  as  against  the  defendant,  had  the  right  to  the 
services  of  his  son;  the  contract  was  valid  at  common  law,  and  an 
action  could  be  maintained  for  its  breach. 

The  defendant  also  contended  that  the  plaintiff  could  not  recover 
because  it  failed  to  prove  the  proper  execution  of  the  contract.    He 
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admitted  signing  the  agreement,  and  upon  the  "  copy "  delivered  to 
him  "was  written  by  a  typewriter  *!rutnam  Machine  Company,' 
but  it  was  not  signed  by  anyone."  It  was  not  questioned  that  the 
contract  was  assented  to  and  accepted  by  the  plaintiff ;  it  therefore 
became  bound  by  its  terms,  even  if  the  instrument  was  not  sigiieil 
by  it. 

There  was  no  evidence  that  the  plaintiff  suffered  damage  by  the 
breach  of  the  contract  and  the  judge  instructed  tlie  jury  they  were 
to  return  a  verdict  for  nominal  damages  only,  to  which  instruction 
the  plaintiff  excepted.  From  the  nature  of  the  undertaking  and 
the  subject  matter  of  the  contract,  it  miglit  be  difficult  to  determine 
the  exact  amount  of  damages.  The  parties  might  well  agree  upon 
them  when  the  contract  was  made  ainl  it  does  not  appear  that  they 
are  excessive.  It  is  expressly  stated  that  the  defendant  was  to  pay 
$100  as  ascertained  and  liquidated  damages  if  the  agreement  was 
not  fulfilled  by  his  son.  There  is  no  suggestion  of  a  penalty,  and  tlie 
language  indicates  the  intention  of  the  parties  to  be  that  the  sum 
agreed  upon  should  be  treated  as  liquidated  damaigesy  and  not  as  a 
penalty.  The  instructions  given  on  this  point  were  erroneous.  The 
plaintiff's  exceptions  must  be  sustained  and  judgment  entered  for 
the  phiintiff  in  the  sum  of  $100  with  interest  from  the  date  of  the 
writ. 

» 
Contract  of  Employment — Breach — Damages — ^Enforcement — 

Contract  Se\t:ral  in  Performance — Englander  v.  Ahramson-K ap- 
ian Co.y  Sufreme  Court  of  New  Jersey  {Feb.  13^  1920)^  109^  Atlantic 
Reporter^  page  307, — ^Tbe  Abramson-Kaplan  Co.  was  engaged  in  the 
manufacture  of  ladies'  garments^  There  had  been  strikes  and  la)x)r 
difficulties  in  this  trade,  and  the  company,  to  protect  itself  from 
future  strikes,  required  Englander,  whom  it  employed  as  a  presser, 
to  sign  an  agreement  to  r^uain  in  its  employ  and  work  to  the  end  of 
the  season,  about  October  15<  Englander  was  also  required  to  put  up 
a  $50  Liberty  bond  as  security  for  the  performance  of  the  contract. 
Notwithstanding  the  contract,  Englander  struck  in  August,  but  was 
persuaded  to  continue  at  work  until  the  ensuing  Saturday  upon  the 
promise  that  be  would  be  paid  for  his  work.  He  stnick,  as  he  had 
promised  to  do,  on  the  following  Saturday.  The  company  refused 
to  pay  him,  and  he  sued  for  his  compensation  and  his  bond.  The 
court  held  that  although  the  agreement  to  work  until  October  was 
entire,  its  performance  was  several  and  plaintiff  was  entitled  to  the 
amount  he  had  earned,  but  that  because  of  the  breach  of  the  eon- 
tract  the  Liberty  bond  could  not  be  recovered.  The  decision  is  in 
part  as  follows: 

It  is  undisputed  that  the  work  was  to  be  paid  for  by  the  piece  from 
time  to  time  as  it  was  done.  It  is  not  suggested  that  the  amount 
claimed  was  due  on  the  Saturday  in  August  when  the  plaintiff  de- 
manded it.  By  the  contract  itself,  failure  to  pay  by  the  defendant 
was  a  default  on  its  part.     For  that  default  an  action  would  nor-. 
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mallj  lie  at  once.  It  is^  Loweve r,  suggested  that  because  the  contract 
was  an  entire  contract  and  could  not  be  fully  performed  before  the 
middle  of  October,  an  action  could  not  be  maintained  for  monej 
earned  in  August.  The  defendant's  error,  we  think,  is  in  failing  to 
note  that  ''  althcmgh  the  agreement  is  entire  the  performance  is 
several"  (Badger  v.  Titcomb,  16  Pick,  (Mass.)  409;  26  Am.  Dec 
611)  ;  as  the  same  court  elsewhere  stated  it^ ''  divisible  in  its  opera* 
tion  "  (Demiy  v.  Williams,  5  Allen  (Mass.),  1,  4).  The  question  has 
been  before  this  court  (Skillman  Hardware  Co.  v.  Davis,  53  N.  J. 
Law,  144,.  20  Atl.  1080),  and  a  result  reached  adverse  to  the  present 
def endantV  contention.  We  think  legal  principles  require  us  to  sus- 
tain the  plaintiff^s  right  of  action  upon  the  defendant's  default.  The 
defendant  is  protected  by  his  right  to  sue  for  damages  for  breach  of 
the  contract  to  serve  the  whole  term  or  to  recoup  in  the  present  ac- 
tion. This  he  might  have  done  by  reason  of  the  anticipatory  breach 
by  plaii^iff  (although  this  action  was  brought  in  August),  but  for 
tilt  fact  that  the  defendant,  with  knowIe(%e  that  the  plaintiff  did  not 
fiaean  to  perform  on  his  part,  nevertheless  assented  to  the  breach,  in 
order  to  have  pressing  work  done  at  once,  instead  of  treating  the 
anticipatory  breach  as  putting  an  end  to  the  contract.  Under  the 
circumstances  we  need  not  consider  whether  the  parties  meant  that 
the  security  of  the  $50  bond  should  be  the  defendant's  only  remedy 
for  plaintiff's  breach.  The  case  bears  some  analogy  also  to  short 
deliveries  in  ease  of  a  contract  of  sale  of  goods  under  section  44  of 
the  sales  of  goods  act  (4  Comp.  St,  1910,  p.  4657).  Williston  on 
Sales^  466.  lection  76  of  the  statute  defines  ^'  divisible  contract  to 
sell."  It  is^  we  tliink,  of  some  consequence  that  contracts  to  sell  and 
contracts  for  work  and  labor  should  be  governed  by  the  same  legal 
principles.  It  is,  at  any  rate,  important  to  adhere  to  the  rule  head- 
ing defendants  to  responsibilitv  for  the  value  of  the  labor  of  otliers, 
where  they  have  accepted  the  oenefit  with  knowledge  that  an  entire 
contract  had  not  been  fully  performed  (Bozarth  v.  Dudley,  44  N.  J. 
Law^,  304 ;  43  Am.  Kep.  373) ,  or  would  not  be. 


Contract  of  EiiPLOTMENi — ^Brkach — Discharge — ^Recoveby — 
Du7ibar  v.  OrlewM  Metal  Bed  ,Co,^  Supreme  Court  of  Lomaiana 
{^itne  30^  1919)^  82  Southern  Reporter^  P<^^  S89. — Dunbar  was  em- 
ployed under  a  written  contract  of  employment  for  a  period  of  two 
years  to  act  as  a  salesman  for  the  defendant  company  at  a  salary 
of  $150  per  month.  After  working  under  this  contract  for  about 
three  months  he  was  discharged  because  "  business  is  so  exceedingly 
'rotten'  they  have  got  to  retrench."  Dunbar  thereupon  brought 
fuit  under  the  Civil  Code^  article  2749,  for  the  salary  due  him  under 
the  contract.  He  recovered  judgment  and  the  employer  appealed.  In 
affirming  the  decision  the  court  said  in  part : 

Any  form  of  words,  either  written  or  verbal,  which  convey  to  the 
servant  the  idea  that  his  services  are  no  longer  required  and  will  not 
be  accepted,  will  constitute  a  discharge*  (20  A.  &  E.  Enc  of  Law,  26 ; 
26  Cyc.  987.) 
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It  IS  not  pretended  that  defendant  had  any  serious  ground  of  com- 

flaint  against  plaintiflf,  or  any  ground  whatever.  According  to  the 
'ivil  Code,  and  numerous  decisions  of  this  court  interpreting  it,  if  a 
laborer  (or  clerk),  hired  for  a  certain  time,  be  sent  away  without 
anjr  serious  ground  of  complaint  before  the  time  has  expired,  he  is 
entitled  to  recover  the  whole  of  the  "  salaries  "  that  he  would  have 
received  had  the  full  term  of  his  service  arrived.  (C.  C.,  art.  2749.) 
The  right  of  action  for  the  entire  amount  called  for  by  the  contract 
arises  immediately,  and  the  employer  by  whom  he  is  discharged  has 
no  power,  as  a  condition  precedent  to  paying  him,  thereafter  to  re- 
quire that  he  work  out  the  term  for  which  he  was  employed.  (Sher- 
burne V.  Orleans  Cotton  Press,  15  La.  360.)  Nor  is  his  right  of 
recovery  under  his  first  employment  affected  by  the  fact  that  he 
engages  his  services  for  the  unexpired  term  to  another  employer. 
(Shea  V,  Schlatre,  1  Rob.  319.)  Nor  js  it  necessary  that  he  shoidd 
tender  his  services  to  the  employer  by  whom  he  was  discharged,  or 
put  him  in  default,  since  the  whole  amount  of  the  salary  calleid  for 
by  his  contract  becomes  due  and  exigible  upon  and  by  reason  of  hia 
■discharge.    (Tete  v.  Lanaux,  Ex'r,  45  La.  Ann.  1343,  14  South.  241.) 


Contract  of  Employment — Breach — ^Term — Lyons  v.  Pease 
Piano  Co.^  Court  of  Errors  and  Appeals  of  New  Jersey  {Mar,  5, 
1919),  107  Atlantic  Reporter,  pa^e  66. — Simpson  B.  Lyons  brought 
suit  for  damages  for  the  breach  of  a  contract  of  hiring  and  recov- 
ered judgment.  The  defendant  appealed.  The  relations  between  the 
parties  was  evidenced  by  various  writings.  Plaintiff  was  a  salesman 
and  undertook  to  sell  defendant's  pianos.  The  following  letter  states 
their  relations  as  they  stood  when  Lyons  was  discharged  in  May  19, 
1917: 

"  I  will  accept  your  proposition  on  salary  for  the  writer,  i.  e.,  $50 
per  week  and  1%  commission,  on  net  sales  over  $60,000  made  through 
our  Newark  store,  this  to  include  any  and  all  sales,  with  the  under- 
standing my  salary  starts  with  the  new  year,  January  1,  1917;  all 
our  reports  run  from  January  1st  to  December  31st." 

The  defendant  claimed  that  the  contract  of  hiring,  as  evidenced  by 
this  and  other  letters,  was  in  legal  effect  a  hiring  at  will  or  by  the 
week.  The  lower  court  held  that  the  contract  was  for  a  yearly  hiring. 
In  affirming  this  decision  the  court  said,  in  part : 

The  construction  of  the  contract  was  properly  conceded  to  the 
court  by  both  parties,  as  a  legal  proposition.  Where  the  term  of  em- 
ployment involved  is  left  by  the  writing  in  the  sphere  of  doubt,  and 
a  practical  method  of  determining  it  is  the  circumstance  of  weekly  or 
monthly  payments  made  during  its  continuance^  as  evidencing  the 
mutual  intent  by  the  construction  of  the  parties  themselves,  the 
settled  rule  is  to  resort  to  that  circumstance  as  an  aid  in  the  proper 
construction  of  the  contract. 

As  a  result  of  the  proposal  and  its  modified  acceptance,  the  plain- 
tiff had  a  conversation  with  the  president  and  vice  president  of  de- 


TEXT  AND  SITMMARIES  OF  DECISIONS.  81 

fendant  company,  and  his  yearly  salary  was  discussed.  It  was  con- 
ceded at  the  trial  that  plaintiff  was  expected  to  transact  business  ia 
sales  to  the  net  amount  of  $60,000  per  year.  His  salary  was  to  begin ' 
on  January  1,  and  his  reports  of  business  were  to  comprehend  an 
annual  period  from  January  1  to  December  31.  An  appropriation  of 
$1,200  per  year  was  allotted  to  him  for  advertising  purposes ;  and  a 
concession  was  made  to  him  of  1  per  cent  on  net  sales  of  over  $60,000 
for  the  year  1917. 

These  facts  and  circumstances,  combined  with  the  language  of  the* 
acceptance,  evince  that  the  period  contemplated  was  neither  a  hiring 
at  will  nor  by  the  week,  and  that  the  trial  court  properly  construed 
the  contract  as  a  yearly  hiring.  No  other  question  is  discussed  in 
the  briefs,  and  presumably  the  propriety  of  the  submission  to  the 
jury  of  the  question  of  the  amount  due  to  plaintiff  under  the  contract 
IS  not  contested: 


Contract  of  Employment — Collective  Agbeements — Entorce- 
MENT — Breach — Stipulated  Damages — Moody  et  ah  v.  Model  Win- 
doio  Glass  Co,^  Supreme  Court  of  Arkansas  {Sept.  27,  1920)^  22^, 
Southwestern  Reporter^  po^^  i^^* — Moody  and  Gerard  were  window- 
glass  workers  and  belonged  to  the  National  Window-Glass  Workers' 
Union.  They  had  been  in  the  employ  of  the  plaintiff  company  until 
it  shut  down  its  plant  in  1917,  when  they  went  to  California.  The 
plaintiff's  plant,  which  was  at  Fort  Smith,  Ark.,  had  been  operated 
as  a  union  plant  under  an  agreement  known  as  the  "  national  agree- 
ment "  which  was  a  general  contract  between  the  window-glass  manu- 
facturers of  the  United  States  and  the  National  Window-Glass 
Workers.    Article  6  of  the  agreement  reads  as  follows : 

Article  6.  Any  company  hiring  a  member  and  said  member  upon 
arriving  and  reporting  for  duty,  nnding  no  vacancy  existing  or  plant 
not  ready  to  operate  as  per  notification,  shall  pay  said  member  at 
the  rate  of  $20  per  week  until  place  is  vacant  or  plant  in  operation, 
or,  at  the  option  of  the  member,  said  company  shall  defray  all  ex- 
penses incurred  by  said  member  from  the  time  he  left  his  home  or 
place  of  starting  until  his  return  to  destination. 

Zenor,  who  was  plaintiff's  manager,  had  been  a  member  of  the 
union  and  was  familiar  with  this  article  of  the  agreement.  On 
September  6,  1918,  he  wrote  to  Moody  and  Gerard  and  asked  them 
if  they  would  come  back  when  the  plant  reopened.  They  replied 
that  they  would,  and  Zenor  wrote  them  stating  the  plant  was  ex- 
pected to  be  reopened  on  December  9.  Moody  and  Gerard  were  on 
hand  on  the  date  fixed,  but  the  plant  was  not  ready  to  start  opera- 
tions. The  wage-scale  agreement,  unknown  to  them,  expired  Decem- 
ber 8.  Zenor  paid  Moody  and  Gerard  the  $20  agreed  to  in  contract 
with  the  union  for  two  weeks,  but  at  the  end  of  the  third  week  refused 
to  make  any  further  payments.     Moody  and  Gerard  were  without 
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e]a&ploji»e&t  for  two  iidditi:0]mi  woeks,  aflgvcgating  £▼«  weeks  in  alL 
The  0(xap«ny  aued  Moody  mad  0«r*rd  for  the  wcoi^ery  of  the  $4<» 
paid  them,  claiming  that  it  liad  been  given  them  merely  as  a  loan. 
The  lower  court  awarded  judgment  in  favor  of  the  company,  and 
the  deiendaiiis,  wliose  couxiterdaims  for  the  $20  per  week  for  the 
remainder  of  the  time  they  were  nnemployied  had  been  di^issed, 
appealed.  In  reversing  the  judgment  of  the  lower  coert,  the  court 
said  in  part  : 

Zmor  tcstifiwl  that  the  wm^e  scale  between  -appellee  and  tite  union, 
of  whftcfa  appellants  were  members,  expired  Deceanber  8,  ttod  tiatt  he 
did  not  know  why  it  was  not  renewed  on  that  day. 

It  is  undisputed  that  the  ietter  of  Daoember  4  {anaonncini^  a  4elay 
in  starting  up]  was  not  sent  appellants;  and  it  is  Also  undispated 
that  appellants  left  California  on  December  3,  relying  upon  appel- 
lee's letter  of  November  19  that  the  plant  would  start  on  December 
9;  and  it  is  undisputed  that  the  plant  had,  duii^g  appelloMs'  pre- 
vious employment^  been  run  as  a  union  plant,  and  therefore  operated 
under  the  national  agreement;  and  it  is  undenied  that  appellants 
supposed  the  wage  scale  was  in  effect  when  ihey  left  California. 
But  it  is  not  contended  that  the  expiration  of  the  wage  scale  abro- 
gated other  proA'isions  of  the  national  a^jeement,  and  the  binding 
effe^  of  article  5,  se*  oxit  above,  was  not  impaired  bexianse  the  wage 
scale  had  expired. 

We  think  the  court  below  erred  in  its  judgment.  Tlxe  facts  statetl 
constituted  an  implied  contract,  if  not  an  express  contract,  to  settle 
with  appellants  according  to  the  terms  of  tne  national  agreement. 
The  correspondence  set  out  above  warranted  appellants  in  believilig, 
under  the  circumstances  of  the  caise,  that  ttey  would  be  given  em- 
ployment, or  be  paid  in  ac<x>r<lance  with  the  provisio»s  of  the  na- 
tional agreement,  with  reference  to  which  the  parties  must  be  held 
to  have  contracted.  Appellants  paid  their  own  transportation  and 
expenses  from  California,  and  remained  unemployed  for  five  weeks: 
yet  they  ask  no  recovery  on  that  account.  They  ask  judgment  only 
for  the  money  coming  to  th«m  under  the  agreement,  with  reference 
to  which  they  contracted ;  and  we  think  an  erroneous  judgment  was 
entere<i  by  the  court  below,  and  that  judgment  will  tlierefore  be 
reversed,  and  the  cause  i^manded  for  a  new  trial. 


Contract   of   Employmext — Coi;lective   Ax3«e»mentv- .Eniorcet 

MENT — EfFETCT    as   TO    PeRSOXB    NOT    MEMBiatS    OF    UxiOK EaILWAY 

Board  of  Adjustment — Gregg  v.  Storks  et  al.j  Court  of  Appeals  of 
Keidibclcy  {Oct.lJ920)^22i  Sovth/westernMepoHer^page  Ji£9. — Gregg 
and  the  defendants,  including  one  Pennybacker^  were  conductons  on 
the  Louisville  &  Nashville  Riilroad  Co.  The  railroad  company  had 
entered  into  a  contract  with  all  its  conductors  fixing  the  terms  and 
conditions  of  their  service,  incJuding  tlie  stating  of  their  seniority 
rights.    The  portion  referring  to  the  seniority  privileges  is  as  follows; 
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^^  Conduetors  displaced  on  account  of  redaction  of  crews,  or  other 
causes,  will  be  permitted  to  exercise  th?eir  seniority  rights  to  any 
run  held  by  a  junior  conductor,  section  {j)  to  govern  passenger 
service.'' 

'"(j)  Conductors  will  be  required  to  participate  in  extra  passenger 
work  before  bein^  permitted  to  exercise  their  seniority  rights  to  per* 
inanent  passenger  vacancies.'* 

The  controversy  centers  around  the  last  three  quoted  words.  Gregg 
hud  been  26  years  with  the  company  and  for  the  last  20  years  was  a 
])as&ei>ger  conductor.  Pennybacker,  the  only  defendant  who  an- 
swered, had  been  in  the  company's  service  31  years,  the  past  25  years 
as  a  freight  conductor.  Pennybacker  had  done  certain  extra  passen- 
ger service  and  was  given  a  regular  passenger  run.  Later  this  train 
was  dropped,  and  he  laid  claim  to  Gregg's  run  on  the  ground  of 
seniority,  but  the  company  refused  his  claim.  Later  Pennybacker 
and  the  company  agreed  as  to  the  facts  and  submitted  the  question  to 
Kailway  Board  of  Adjustment  No.  1,  which  was  organized  under 
the  Federal  control  act  of  1918.  Gregg  was  not  made  a  party  to  this 
proceeding.  The  board  of  adjustment  awarded  Gregg's  run  to  Pen- 
iiyljmcker  and  Gregg  brought  this  action  for  an  injunction  to  prevent 
his  run  being  taken  fiom  him.  The  lower  court  refused  the  in- 
junction and  Gregg  appealed.  In  sustaining  the  motion  fof*  the 
injunction  the  court  spoke  in  part  as  follows : 

It  is  contended  for  Gregg  that  such  a  construction  of  section  (j) 
entirely  i^ones  and  disregards  the  last  three  wm-ds  tiiereof ,'  namely, 
'"  |)ermanent  passenger  vacancies."  He  contends  that  tliese  words 
must  be  considered,  and  that  when  considered  tlie  section  as  a  whole 
can  only  mean  that  the  right  of  a  senior  freiglit  conductor  to  a  regu- 
lar passenger  run  is  confined  to  permanent  passenger  vacancies,  and 
can  not  be  exercised  where  there  is  no  vacancy,  as  is  the  case  here. 
We  mast  assume  that  these  words  were  intemled  to  have  some  force, 
and  we  are  unable  to  attribute  to  them  any  meaning:  whatever  except 
that  giren  them  by  plaintiflf;  nor  does  counsel  for  defendant  suggest 
anything  else  they  could  mean,  but  insists  they  have  no  qualifying 
effect  whatever.  To  this  we  can  not  agree,  but  must  hold  that  by  its 
terms  a  freight  conductor  (jualified  for  passenger  service  can  not 
enter  that  service  by  displacing  a  junior  occupant  of  a  regular  pas- 
senger run  but  must  await  a  vacancy,  when  by  reason  of  his  seniority 
he  will  be  ffiven  the  run  in  preference  to  junior  passenger  conductors 
applying  there  for. 

The  court  then  considered  the  authority  of  the  railway  board  of  ad- 
justment and  foimd  that  it  could  pass  only  upon  questions  arising 
(luring  Federal  control.  This  dispute  having  arisen  since  that  time, 
the  board's  award  was  "  wholly  without  legal  effect." 

Continuing,  the  court  said : 

It  is  insisted  that  plaintiff  is  not  entitled  to  the  benefits  of  the  con- 
tract simply  because,  as  shown  by  parol  evidence,  it  was  negotiated 
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between  the  railroad  company  and  the  Order  of  Railway  Conduc- 
tors, of  which  Pennybacker  is  and  Gregg  is  not  a  member.  There  is 
nothing  in  the  contract  to  indicate  this  or  that  it  applies  only  to  such 
of  the  conductors  as  are  members  of  the  order.  It  is  not. signed  by 
the  Order  of  Railway  Conductors  or  by  anyone  for  it  or  any  of  the 
conductors ;  neither  is  the  name  of  the  railroad  company  subscanbed 
thereto,  but  it  is  signed  by  two  of  its  officers,  and  upon  its  face  pur- 
ports to  be  an  agreement  between  United  States  Railro^ad  Adminis- 
tration (LouisvUle  &  Nashville  Railroad  Co.)  and  all  of  its  con- 
ductors. 

Mr.  Tumerj  assistant  superintendent  of  the  transportation  for  the 
company,  testified  that  Gregg  was  an  employee  of  the  company  work- 
ing under  the  same  kind  of  contract  as  the  one  filed  by  him,  which 
is  not  denied  by  any  witness,  and  the  mere  fact  that  the  contract  was 
negotiated  between  the  railroad  company  and  an  organization  repre- 
senting a  part  of  its  conductors  can  not  exclude  other  conductors 
not  members  of  the  organization  from  its  benefits,  when  the  nonmem- 
ber  conductors  and  the  railroad  company  recognized  and  treated  it 
as  the  contract  under  which  the  services  of  such  conductors  were 
rendered  and  accepted. 


Contract  of  Employment  —  Enforcement  —  Legautt  When 
Made  in  Foreign  State — Hatcher  v.  Idaho  Gold  <&  Rvhy  Mining 
Co,^  Supreme  Court  of  Washington  {Mar.  12 ^  1919),  179  Pa^cifio 
Reporter^  page  106. — Hatcher  entered  into  a  contract  with  the  min- 
ing company  in  Idaho  whereby  he  was  to  work  a  mine  for  60  cents 
per  hour,  payable  partly  in  commissary  supplies  for  his  living  during 
his  employment,  the  balance  to  be  paid  in  notes  bearing  7  per 
cent  interest  and  to  be  paid  out  of  the  proceeds  of  the  operation  of 
the  mine.  This  contract  was  valid  under  the  laws  of  Idaho  but 
was  invalid  under  the  laws  of  Washington,  where  the  suit  was 
brought,  where  the  payment  of  wages  in  anything  but  cash  is  pro- 
hibited.  The  plaintiff,  Hatcher,  brought  suit  for  services  rendered, 
disregarding  the  contract  entirely  on  the  ground  that  it  was  invalid 
in  Washington,  and  that  that  State  would  not  enforce  it,  as  to  do 
so  would  violate  its  public  policy  as  expressed  in  the  wage  and  em- 
ployment statute — sections  6560  and  6561,  Rem.  Code.  The  lower 
court  rendered  a  decision  in  accordance  with  this  view,  in  favor  of 
the  plaintiff.  In  reversing  this  judgment  Judge  Parker,  of  the 
supreme  court,  said,  in  part: 

These  parties  both  voluntarily  went  into  the  State  of  Idaho  and 
made  this  contract  there.  They  thereby  voluntarily  submitted 
themselves  to  the  laws  of  Idaho,  in  so  far  as  their  rights  are  con- 
cerned. And  we  think  in  seeking  to  enforce  it  in  this  State,  either 
affirmatively  or  as  a  defense  in  an  action  between  them  directly  in^ 
volving  it,  they  should  be  treated,  and  their  rights  measured,  by  our 
courts  exactly  as  if  they  were  residents  of  Idaho.  ♦  ♦  *  When 
0   resident  of  this  State  voluntarily  goes  into  another  State  and 
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there  makes  a  contract  wholly  to  be  performed  there,  which  con- 
tract is  valid  and  binding  under  the  laws  of  that  State,  and  it  is 
sought  to  be  enforced  by  the  other  party  thereto  in  the  courts  of 
this  State,  either  as  a  basis  for  a  cause  of  action  or  as  a  defense 
thereto,  we  are  quite  unable  to  see  any  sound  reason  why  he  should 
have  any  higher  or  better  right  to  invoke  the  public  policy  of  this 
State  in  avoidance  of  the  contract  than  he  would  have  if  he  were  a 
nonresident  of  this  State.  Having  voluntarily  gone  into  Idaho  and 
there  entered  into  the  contract,  we  think  Hatcher  is  in  no  position  to 
claim  any  special  rights  or  privileges  looking  to  the  avoidance  of  it, 
merely  because  he  is  a  resident  of  this  State,  and  that  he  can  not 
rightfully  claim  to  be  injured  thereby  as  a  resident  of  this  State. 


CONTRACTT    OP    EMPLOYMENT — EXFORCEMENT — PEONAGE — InVOLUN- 

TART  SERvrruDE — Stoie  V.  Oliva^  Supreme  Court  of  Louisiana  {Dec. 
Bj  1918) ,  80  Southern  Reporter^  page  195. — Israel  Oliva  made  a  con- 
tract of  hire  and  received  advances  on  the  strength  of  it.  He  then, 
without  tendering  back  the  advances,  broke  the  contract  and  was 
arrested  for  misdemeanor  for  the  violation  of  a  statute  forbidding 
such  breach.  The  law  in  question  was  held  unconstitutional  in  the 
district  court  of  Vermilion  Parish,  and  the  indictment  was  quashed, 
whereupon  the  State  appealed.  The  opinion  of  the  supreme  court, 
sustaining  the  position  of  the  court  below,  is  mainly  as  follows : 

The  thirteenth  amendment  to  the  Constitution  of  the  United  States, 
after  declaring  that  neither  slavery  nor  involuntary  servitude^  except 
as  a  punishment  for  crime  whereof  the  party  shall  have  been  duly 
convicted,  shall  exist  within  the  United  States,  ordains  that  Congress 
shall  have  power  to  enforce  this  article  by  appropriate  legislation. 
Pursuant  to  the  power  thus  delegated  to  it,  Congress  adopted  section 
1990  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1916,  sec.  3944),  which, 
in  so  far  as  it  affects  State  legislation,  is  equal  in  authority  to  the 
amendment  itself,  and  which  reads  as  follows: 

"  The  holding  of  any  person  to  service  or  labor  under  the  system 
known  as  peonage  is  abolished  and  forever  prohibited,"  etc. 

"  Peonage  "  has  been  defined  by  the  Supreme  Court  of  the  United 
States  as  a  status  or  condition  of  compulsory  service,  based  upon  the 
indebtedness  of  the  peon  to  the  master.  The  basal  fact  is  indebted- 
ness, and  indebtedness  is  the  cord  by  which  the  victim  is  bound  to 
the  master's  service.  It  matters  not  that  the  service  was  begun  vol- 
untarily by  contract,  for,  if  it  is  enforceable  by  criminal  prosecution 
instead  of  a  civil  action  for  damages,  it  is  nevertheless  peonage. 
(See  Bailey  v.  Alabama,  219  U.  S.  219,  31  Sup.  Ct.  145  [Bui.  Xo.  93, 
p.  634],  and  the  authorities  therein  cited.) 

An  analysis  of  the  law  (No.  54,  Acts  of  1906)  under  which  the 
defendant  is  being  prosecuted  shows  at  a  glance  that  it  comes  under 
the  inhibition  of  the  thirteenth  amendment  and  the  legislation 
adopted  by  Congress  in  pursuance  thereof,  as  interpreted  by  the 
United  States  Supreme  Court.  It  does  not  pretend  to  enforce  a 
contract  of  hire  except  where  money  or  goods  have  been  advanced 
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on  the  faith  ot  the  oontract^  snd  then  (miy  m  tim  mstance  where  the 
laborer  l«a v>e8  without  first  tenderin^f  the  letorn  of  the  money  or  the 
value  of  the  goode.  -ThiB  indebtedaees  becomes  the  cord  hf  which  the 
laborer  is-  bound  to  the  master^s  service^  and  the  ser\'ice  is  enforceable 
by  the  most  potent  means^  the  instramentalities  created  by  the  State 
to  nunish  lawlessneas  and  crime. 

Our  attention  has  been  called  by  the  attanaey  gf^ierftl  to  tibe  case 
of  State  V.  Murray,  11«  La.  656,  40  South,  d^  t^uL  No.  67,  p.  861], 
(tocided  hjf  this  court  in  1906,  but  whatever  may  have  bem  said  in 
that  ease  m  conflict  with  our  present  ruHn^  is  ovmnled* 

The  judgment  appealed  frcHU  is  affirmed. 


Contract  or  Employment — Enticing  Away  Servant — Peon- 
A6B — Constfttitionality  OF  STATUTE — Jekn»  V.  PoiteTson^  Si/^^ine 
Cmart  of  ArkmiAaj^  {Apr.  21j  1919)^  211  Southuoestem  Beporter^  page 
S87. — One  Meyers  made  a  contract  with  Patterson  to  work  a  crop  for 
him  on  ^ares  for  the  year  1&1&  Before  the  contract  wais  completed 
Meyersi^left  Patterson  while  owing  him  $5*1  and  entered  the  employ 
of  Johns.  Patterson  sued  Johns  for  the  $51  which  Meyers  owed  him 
under  a  statute  (Acts  of  1905^  p.  726)  making  Uie  enticii^  away  of 
another's  servant  a  misdemeanor  and  requiring  the  guilty  party  to 
defray  aU  damages  resulting  from  his  act.  Johns'  counsel  contended 
that  this  act  was  unconstitutiosial  becaujse  it  conflicts  with  the  peon- 
age act  of  Congress  (act  Mar.  2,  1867,  c.  187,  14  Stat.  646;  U.  S. 
Comp.  St.,  sec.  3944).  In  dismissing  thi&  contention  of  the  de- 
fendant the  court  said  in  part: 

We  da  not  think  that  the  coatootion  of  eosnsel  for  the  defendant 
is  well  taken.  A  comparison  of  the  two  statutes  will  show  that  they 
have  wholly  different  objects  in  viirrr.  Congress  undertcKrk  to  pre- 
vent, either  directly  or  indirectly,  the  voluntary  or  involuntary  serv- 
ice or  labor  of  any  persons  as  peons,  in  the  liquidation  of  any  debt  or 
obligation.  In  other  words-  the  gist  of  tiie  offense  denounced  by  the 
act  of  Congress  is  the  holding  of  persons  in  unwilling  servitude  in 

gayment  of  a  debt.  (United  'States  «.  Reynolds,  235  U.  S.  133,  35 
up.  a.  86  [BuL  No.  18»,  p.  177].) 

On  the  other  hand  the  State  statute  was  enacted  for  the  purpose  of 
providing  a  penal  and  civil  liability  agaiujst  third  persons  who  with 
knowledge  of  an  existing  contract  of  employment  induce  the  laborer 
to  quit  to  the  injury  of  the  employer* 

I^eonage  is  based  on  a  condition  of  compulsory  service  by  the  debtor 
for  the  payment  of  his  debt.  The  State  statute  under  consideration 
has  no  such  purpose,  but  was  enacted  for  the  purpose  of  fixing  the 
criminal  and  civil  liability  of  a  third  party  for  the  violation  of  con* 
tracts  of  service.  Our  State  statute  was  based  upon  the  common-law 
rule  and  was  upheld  by  this  court  in  the  following  ci^es:  Tucker  v. 
State,  86  Ark.  436,  111  S.  W.  275;  Park  v,  Depriest,  210  S.  W.  777. 

The  essence  of  peonage  is  the  compulsory  service  in  pajonent  of 
debt.  So  it  will  be  seen  that  neither  the  plain  language  of  the 
statute,  nor  the  construction  placed  upon  it  by  the  court  makes  it  in 
any  sense  in  conflict  with  the  peonage  act  of  Congress. 
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The  appeal  was  brought  by  the  defendant  and  ahhougk  the  fore- 
going contrition  was  ruled  against  him,  a  reversal  was  had  on  the 
grround  that  the  trial  court  erred  in  refusing  an  instruction  to  direct 
a  verdict  in  favor  of  the  defendant  if  it  should  be  found  that  Meyers 
had  quit  Patterson's  employ  before  he  was  employed  by  the  de- 
fendant Johns, 


CojcTRAcr  or  Employment — ENncrNo  Awat  Servant — Peonage — 
Employment  of  Servant  Who  Quits  Employment  or  Another — 
Shaw  V.  Fisher  J  Supreme  Court  of  South  CaroUna^  Feb,  i?J,  1920)^ 
102  Southeastern  Reporter^  page  ^25.— John  L.  Shaw  entered  into 
a  contract  with  one  Carver  in  March,  1916,  whereby  the  latter  was 
to  work  as  a  share  cropper  until  the  end  of  the  year  1916.  In  June 
Carver  left  Shaw  and  took  up  his  abode  in  a  house  on  the  plantation  of 
the  defendant,  for  whom  he  went  to  work.  As  a  reason  for  breaking 
bis  contract  with  Shaw,  Carver  stated  that  the  farmer  was  so  conten- 
tious and  hard  to  get  along  with  that  he  would  "die  and  go  to  hell " 
rather  than  to  have  worked  for  him  any  longer.  Shaw  brought  suit 
against  Fisher  for  damages  (1)  for  enticing  away  his  servant  and 
(2)  for  harboring  his  said  sen^ant  after  notice  that  he  was  under 
contract  to  him.  The  trial  court,  which  rendered  judgment  in  favor 
of  the  plaintiff,  gave  the  jury  the  following  instruction  as  to  the 
kw  which  i^hould  govern  in  cases  of  this  kind : 

It  miist  now  be  considered  clear  law  that  a  person  who  wrong- 
folly  and  maliciously,  or  which  is  the  same  thing,  with  notice,  in- 
terrupts the  relation  subsisting  between  master  and  servant  by  pro- 
airing  the  servant  to  depart  from  the  master's  service,  or  by  haroor- 
ing  and  keeping  him  as  a  servant  after  he  has  quitted  it,  and  during 
the  time  stipulated  for  as  the  period  of  set'vice,  whereby  the  master 
is  injured,  commits  a  wrongful  act  for  which  he  is  responsible  at 
law.    [Sec.  2596,  vol.  7,  Labatt's  Master  and  Servant.] 

The  defendant  admitted  that  the  law  as  to  the  enticing  away  of 
a  servant  had  been  correctly  stated,  but  contended  that  the  law  had 
been  incorrectly  stated  as  to  the  employment  of  a  servant  who  had 
already  quit  the  employment  of  another,  and  for  this  reason  ap- 
pealed. The  decision  was  revei*sed.  The  opinion  of  the  supreme 
court  is  in  part  as  follows: 

Tlie  issue  is  one  of  grave  concern  both  to  employers  and  employees, 
and  we  have  given  it  consideration  commensurate  with  its  im- 
portance. 

No  doubt  the  law  declared  to  the  jury  was  at  one  time  the  common 
law  of  England,  and  we  will  assume  that  it  was  also  the  common 
law  in  this  country  prior  to  the  adoption  of  the  thirteenth  and  four- 
teenth amendments  to  the  Federal  Constitution.  But  those  amend- 
ments superseded  and  annulled  all  law — statutory  or  common  law — 
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w  hich  was  in  conflict  with  them.  And  we  think  the  law  as  declared 
to  the  jury  in  this  case  as  to  the  liability  of  one  for  harboring  the 
servant  oi  another  does  conflict  with  the  spirit  and  intent  of  both 
those  amendments. 

The  court  cited  Clyatt  v.  United  States,  197  XT.  S,  207,  215,  25 
Sup.  Ct.  429,  Bui.  No.  60,  p.  695,  quoting  therefrom,  and  continued: 

If  no  one  else  could  have  employed  Carver  during  the  term  of  his 
contract  with  plaintiff,  after  he  had  elected  to  break  that  contract, 
without  incurring  liability  to  plaintiff  for  damages,  the  result  would 
have  been  to  coerce  him  to  perform  the  labor  required  by  the  con- 
tract, for  he  had  to  work  or  starve.  The  compulsion  would  have  been 
scarcely  less  effectual  than  if  it  had  been  induced  by  the  fear  of 
punishment  under  a  criminal  statute  for  breach  of  his  contract, 
which  was  condemned  as  violative  of  the  thirteenth  amendment  in 
Ex  parte  Hollman  (79  S.  C.  9,  60  S.  E.  19).  The  prohibition  is  as 
effective  against  indirect  as  it  is  against  direct  actions  and  laws — 
statutes  or  decisions — which,  in  operation  and  effect,  produce  the 
condition  prohibited.  The  validity  of  .the  law  is  determined  by  its 
operation  and  effect. 

Of  course,  the  sanction  of  the  obligation  of  the  contract  and  the 
liability  to  pay  damages  for  breach  thereof  inhere  in  every  contract, 
and  these  alone  do  not  amount  to  that  compulsion  which  is  pro- 
hibited so  long  as  the  employee  has  the  liberty  at  any  time  to  elect 
to  break  the  contract,  subject  only  to  the  legal  consequences — an 
action  for  damages — ^just  like  any  other  contractor.  But  if  the  law 
should  penalize  all  who  give  him  employment  after  he  has  breached 
his  contract  the  effect  would  be  to  deny  to  him  the  same  freedom 
that  every  other  contractor  enjoys,  to  wit,  that  of  electing  at  any 
tinie  to  break  -his  contract,  subject  only  to  his  liability  for  damages. 
To  that  extent  liberty  of  action  and  freedom  of  contract  is  guaran- 
teed by  the  fourteenth  amendment.  (Coppage  v.  Kansas,  236  U.  S. 
1,  35  Sup.  Ct.  240 ;  Truax  v.  Raich,  239  U.  S.  33,  36  Sup.  Ct.  7.) 

If  Carver,  of  his  own  volition  and  without  enticement  from  de- 
fendant, put  an  end  to  his  contract  with  plaintiff,  as  we  have  seen 
he  had  the  constitutional  right  to  do,  with  or  without  cause,  subject 
only  to  liability  for  damages  for  an  unwarranted  breach,  he  had  the 
right  thereafter  to  contract  with  defendant  or  any  other  person  for 
his  labor,  and  those  who  gave  him  employment  are  under  no  legal 
liability  to  plaintiff.  Their  right  to  hire  him  is  determined  by  his 
right  to  hire  to  them.  (Truax  v.  Raich,  239  U.  S.  33,  36  Sup  Ct.  7 
[Bui.  No.  189,  p.  53].) 

In  this  view  of  the  case  it  becomes  unnecessary  to  consider  the 
error  assigned  in  the  charge  as  to  the  measure  of  damages  resulting 
from  the  harboring  of  Carver.    The  other  exceptions  are  overruled. 


Contract  of  Employment — Seamen — Wrongful  Discharge — 
State  Statute  of  Frauds — Union  Fish  Co.  v.  Erickson^  Supreme 
Court  of  the  United  States  {Jan.  7,  1919)^  39  Supreme  Court  Re- 
porter^ page  112, — The  defendant  company  employed  Erickson  un- 
der an  oral  contract  to  take  charge  of  a  vessel  as  master,-  conduct  it  to 
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Pirate  Cove,  Alaska,  and  operate  it  there  for  a  year.  The  contract 
was  made  in  California  where  the  statute  of  frauds  provides  that 
contracts  not  to  be  performed  within  a  year  are  void  unless  in  writ- 
ing. Erickson  proceeded  to  Pirate  Cove  and  performed  his  duties 
until,  as  he  alleges,  he  was  wrongfully  discharged  by  the  company. 
He  brought  libel  in  admiralty  to  recover  damages  for  the  breach  of 
his  contract,  and  the  defendant  claims  that,  in  view  of  the  above 
statute,  there  was  no  contract  and  that  the  discharge  was  because  of 
Erickson's  wrongful  conduct  A  decree  was  awarded  Erickson  by 
the  district  court,  and,  on  appeal,  was  affirmed  by  the  circuit  court  of 
appeals.    The  Supreme  Court  in  affirming  the  decree,  said  in  part : 

The  question  presented  and  argued  here  concerns  the  application 
of  the  California  statute  of  frauds,  which  it  is  alleged  rendered  the 
contract  void  because  not  to  be  performed  within  one  year  from  the 
making  thereof. 

In  entering  into  this  contract  the  parties  contemplated  no  services 
in  California.  They  were  making  an  engagement  for  the  Services  of 
the  master  of  the  vessel,  the  duties  to  be  performed  in  the  waters  of 
Alaska,  mainly  on  the  sea.  The  maritime  law  controlled  in  this  re- 
spect, and  was  not  subject  to  limitation  because  the  particular  en- 
p:agement  happened  to  be  made  in  California.  The  parties  must  be 
presumed  to  nave  had  in  contemplation  the  system  of  maritime  law 
under  which  it  was  made. 

If  one  State  may  declare  such  contracts  void  for  one  reason,  another 
may  do  likewise  for  another.  Thus  the  local  law  of  a  State  may 
deprive  one  of  relief  in  a  case  brought  in  a  court  of  admiralty  of  the 
United  States  upon  a  maritime  contract,  and  the  uniformity  of  rules 
governing  such  contracts  may  be  destroyed  by  perhaps  conflicting 
rules  of  the  States. 

We  think  the  circuit  court  of  appeals  correctly  held  that  this  con- 
tract was  maritime  in  its  nature  and  an  action  in  admiralty  thereon 
for  its  breach  could  not  be  defeated  by  the  statute  of  California  re- 
lied upon  by  the  petitioner. 


Emfix)Y£B  and  Employee — Pupil  Conductor — Action  for  DaM; 
AGES — Fineberg  v.  Public  Service  Railway  Co.^  Supreme  Court  of 
Xew  Jersey  {Nov,  i?5,  1919),  108  Atlmvtic  Reporter^  page  Sll. — The 
plaintiflF,  Fineberg,  made  an  application  on  May  8,  1918,  for  a  posi- 
tion in  the  service  of  the  defendant  as  a  conductor.  He  was  sent  to 
the  school  for  conductors,  which  he  attended  for  three  days  and  then 
left.  On  the  17th  of  June  he  signed  an  agreement  with  defendant 
whereby  it  was  agreed  that  the  workmen's  compensation  act  of  1913 
would  govern  the  parties  in  "  any  relation  of  employer  and  employe© 
into  which  they  have  or  may  enter."  On  the  occasion  of  the  accident 
Fineberg  was  on  board  one  of  the  defendant's  cars  being  instructed 
as  a  conductor.  The  car  in  which  he  was  riding  turned  over  while 
passing  a  switch  and  pinned  him  beneath  the  rear  platform,  causing 
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him  injuries  for  which  he  sought  to  recover  in  a  c(Hiunon-law  action 
for  damages.  At  the  time  ot  the  injury  Fineberg  was  still  an  appli- 
cant for  the  position  and  was  not  being  paid  while  he  was  being  in- 
structed. He  was  awarded  damages,  and  the  defendant  company 
appealed  from  the  decision  of  the  lower  court  denying  a  motion  for 
nonsuit.  Defendant  claimed  (1)  that  the  action  should  have  been 
brought  under  the  workmen's  compensation  act  and  (2)  tliat  Fineberg 
was  merely  a  licensee  while  on  defendant's  car.  In  affirming  the  deci- 
sion the  court  said,  in  part: 

It  is  clear  that  the  plaintiff  was  not  an  employee  of  the  defendant 
at  the  time  of  the  accident,  and  the  8tate  compensation  act  therefore 
does  not  apply  to  him.  But  two  questions  are  before  this  court, 
presented  by  the  defendant's  grounds  of  appeal,  viz :  The  refusal  of 
tlie  court  to  grant  defendant's  motion  for  a  nonsuit ;  and  the  refusal 
of  the  court  to  grant  defendant's  motion  for  a  direction  of  a  verdict 
in  its  favor. 

The  solution  of  the  entire  inquiry  thus  presented,  it  will  be  ob- 
served, is  dependent  upon  the  lepal  status  occupied  by  the  plaintiff 
at  the  time  of  the  accident.  Manifestly  he  was  not  in  the  defendant's 
employ,  because  his  employment  obviously  was  dependent  and  con- 
ditioned upon  his  qualification  to  serve  under  the  instructions  then 
being  extended  to  him.  The  i*elation  of  master  and  servant,  there- 
fore, is  not  the  determining  rule  of  liability. 

That  the  situation  here  presented  involves  more  than  the  posses- 
sion of  a  mere  license,  which  usually  inures  only  to  the  benefit  of 
the  license,  without  any  reciprocal  benefit  to  the  licensor,  must  be 
obvious  from  the  fact  that  a  tentative  or  conditional  agreement  ex- 
isted between  the  parties,  which  w.as  expected  by  its  terms  to  ripen 
into  a  contract  of  service,  mutually  beneficial  to  both,  and  from  which 
would  be  finally  evolved  the  legal  status  of  master  and  servant 

In  either  aspect  of  the  situation  the  defendant  was  under  the  le^al 
obligation  to  exercise  due  care  under  the  circumstances,  and  to  the 
jury  in  this  instance  was  properly  committed  tlie  solution  of  that 
issue  of  fact. 

The  judgment  under  review  will  be  therefore  affirmed  with  costs. 


Emplotek  and  Empi^yee — Service  Letter — CoNSTmrnoXAitrrY 
OF  STATtTTE — BLACKLISTING — DicHmon  V.  Pewy^  Supreme  Court  of 
OMahomu  {Maij  ^7, 1919),  181  Paci-fic  Reporter,  page  50^.— DanielJ. 
Perry  had  been  employed  for  nine  years  by  the  Chicago,  Rock  Island  & 
Pacific  Railway  Co.,  of  which  Dickinson  was  the  receiver  as  a  switch- 
man. While  in  the  discharge  of  his  duties  he  was  thrown  from  a 
box  car  by  reason  of  a  defective  brak«.  The  company  voluntarily 
compensated  him  for  his  injuries.  When  he  was  discharged  from 
the  hospital  where  he  had  been  sent  by  the  company,  the  physician 
gave  him  a  letter  9tatin<r  that  he  was  again  able  to  work.  He  applied 
to  the  yardmaster  of  the  company  and  declared  himself  willing  to 
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resume  his  old  duties.  The  jardmaster  said  he  mu^  go  to  the  super- 
intendent as  he  could  not  reemploy  him.  The  superintendent  de- 
clared that  according  to  the  doctor's  report  he  could  not  reemploy 
him.  Perry  then  asked  for  a  ^rvice  letter  and  received  the  fol- 
lowing : 
• 

That  Daniel  Jackson  Perry  has  been  employed  on  the  Indian  Ter- 
ritory division  of  the  Chicago,  Rock  Island  &  Pacific  Bailway  Co. 
as  a  switchman  from  November  1. 1904,  to  July  1,  1913.  Dismissed : 
Account  responsibility  in  case  or  personal  injury  to  himself  June 
30, 1W3.    Services  otherwise  satisfactoiy. 

H.  F.  Rettig,  Superintendent. 

» 

He  again  applied  to  the  superintendent  for  reemployment,  and 
upon  being  refused  he  applied  to  four  other  railroads  for  employ- 
ment, exhibiting  his  service  letter,  and  in  each  case  he  was  refused. 
Whereupon  he  brought  suit  against  Dickinson  as  receiver  of  the 
railway  company  for  damages  for  giving  him  a  service  letter  contain- 
ing statements  which  were  not  true  and  for  blacklisting  him.  The 
question  was  submitted  to  the  jury  and  a  verdict  was  rendered  giving^ 
Perry  $3,000  damages.  The  receiver  appealed  but  the  judgment  was 
affirmed.  The  court,  discussing  the  constitutionality  of  the  law  re- 
quiring employers  to  issue  service  letters,  said,  in  part : 

Whether  or  not  the  custom  still  prevails,  it  appears  that  at  one 
time  it  was  the  rule  among  railway  companies  and  other  corporations 
to  keep  a  list  of  employees  who  were  discharged  or  left  the  sei-vice 
and  to  furnish  such  list  to  other  railway  companies  and  employers. 
Any  reason  which  might  be  agreed  upon  among  employers  was  suf- 
ficient for  "  blacklisting  ^  employees,  thereby  possibly  preventing  their 
a^ain  securing  employment  in  their  accustomed  occupation  or  trade. 
It  was  this  abuse,  among  other  things,  which  caused  the  legislatuivs 
of  various  States  to  enact  laws  declaring  blacklisting  unlawful  and 
requiring  corporations  to  cive  a  letter  to  employees  discharged  or 
leaving  the  servdce  setting  forth  the  reasons  for  the  discharge  of  the 
employee  or  of  his  leaving  the  service  and  the  nature  of  the  service 
rendered  by  the  employee. 

The  idea  of  requiring  employers  to  give  employees  leaving  their 
service  a  letter  showing  the  character  of  work  performed  while  in 
their  service  is  not  a  new  one.  The  common  law  recognized  a  moral 
obligation  resting  upon  the  employers  to  give  a  "  character  "  to  ser- 
vants leaving  the  employment  of  their  masters,  but  no  legal  obliga- 
tion of  this  nature  existed  until  laws  touching  these  matters  were 
enacted. 

The  legislation  is  attacked  herein  upon  the  grounds  that  it  is  in 
violation  of  section  7  of  article  2  of  the  constitution  of  Oklahoma, 
which  provides  that  no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law ;  that  it  is  in  violation  of  sec- 
tion 22.  article  2,  of  the  constitution  of  Oklahoma,  in  that  it  denies 
the  right  of  free  speech,  and  that  it  is  in  violation  of  the  Constitu- 
tion 01  the  United  States  and  the  fourteenth  amendment  thereof,  in 
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that  it  d<enies  to  the  defendant  due  process  of  law  and  equal  protec- 
tion of  the  law. 

The  right  of  contract  may  be  arbitrarily  interfered  with  and  comes 
within  the  protection  of  the  provisions  of  the  constitution  of  the 
State  of  Oklahoma  and  the  United  States  protecting  the  life,  liberty, 
and  property  of  the  citizens  of  the  State.  But  the  right  of  contract 
is  not  an  absolute  and  unyielding  right.  It  is  subject  to  limitations  in 
the  interest  of  the  public  welfare. 

There  is  nothing  in  the  law  contested  which  attempts  to  prevent  a 
corporation  from  hiring  whomsoever  it  pleases,  or  from  discl^arging 
its  employees  when  it  sees  fit.  Neither  is  there  anything  in  the  law 
which  requires  a  corporation  to  give  a  letter  of  recommendation  to 
employees  discharged  or  leaving  service.  All  that  is  required  is  a 
statement  of  the  employer  showing  the  character  of  services  ren- 
dered by  the  employee  and  the  reason  for  his  leaving  the  service  of 
his  employer.  It  is  a  certificate  which,  when  the  facts  are  favorable 
to  the  employee,  may  assist  him  in  securing  other  work  along  the  lino 
of  his  trade,  and  is  a  certificate  to  which  he  feels  that  in  justice  he 
is  entitled. 

The  service-letter  law  is  in  line  with  the  spirit  of  a  progressive  age. 
It  aims  to  protect  the  wage  earner  in  his  right  to  work  and  labor 
for  himself  and  for  those  who  are  dependent  upon  him.  It  aims  to 
protect  him  from  a  condition  that  might  pauperize  him  and  his 
family  and  indirectlv  reflect  itself  in  the  conditions  of  society. 
(Cheek  v.  Prudential  Insurance  Co.  of  America,  192  S.  W.  387  [Bui. 
No.  246,  p.  75].) 

We  think  that  the  legislation  attacked  does  not  deny  to  the  de- 
fendant due  process  of  law,  that  it  does  not  constitute  an  illegal 
infringement  upon  the  right  to  contract,  and  that  it  is  within  the 
police  power  of  the  State. 

It  is  argued.that  this  legislation  is  a  denial  and  abridgment  of  the 
right  of  free  speech.  Labatt,  Master  and  Servant,  volume  8,  section 
2867,  suggests  : 

"The  theory  that  a  constitutional  provision  which  merely  pur- 
ports to  secure  freedom  of  speech  includes  by  implication  a  guaranty 
of  the  '  liberty  of  silence '  seems  to  involve  some  very  questionable 
logic." 

\Vith  this  statement  we  fully  agree.  The  right  of  free  speech  is  not 
an  absolute  one ;  neither  is  the  right  to  remain  silent.  One  does  not 
have  the  absolute  right  to  speak  that  which  may  injure  the  public 
or  an  individual,  or  to  remain  silent  when  silence  would  work  a  simi- 
lar result.    (Schenck  v.  United  States,  249  U.  S.  47,  39  Sup.  Ct.  247.) 

The  right  of  free  speech  guaranteed  by  the  Constitution  of  the 
United  States  and  the  constitutions  of  the  various  States  does  not 
include  the  absolute  right  to  remain  silent  under  all  conditions  and 
when  doing  so  may  injure  the  rights  of  others  in  public.  A  corpora- 
tion exists  and  does  business  within  the  State  under  and  by  virtue  of 
the  laws  of  the  State.  It  is  subject  to  such  reasonable  restrictions  as 
the  State  may  see  fit  to  impose,  and  these  restrictions  may  include 
the  requirement  to  give  information  necessary  to  the  public  welfare, 
^Ve  hold  that  the  giving  of  a  service  letter  to  employees  discharged 
or  leaving  the  service  is  the  givinjr  of  information  which  concerns 
and  affects  the  public  welfare,  and  is  a  reasonable  requirement  which 
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may  be  imposed  by  statute,  as  was  done  by  the-  Legislature  of 
Oklahoma. 

In  connection  with  the  foregoing,  the  court  noted  the  contrary  con- 
clusions reached  by  the  supreme  court  of  Georgia,  in  Wallace  v. 
K.  Co.,  94  Ga.  732, 22  S.  E.  579,  Bui.  No.  2,  p.  201 ;  of  Kansas,  in  Atchi- 
son, T.  &  S.  F.  R.  Co,  V.  Brown,  80  Kans.  312,  102  Pac.  459,  Bui.  No. 
84,  p.  416;  and  of  Texas,  in  St.  Louis  S.  W.  R.  Co.  v.  Griffin,  106 
Texas,  477, 171  S.  W.  703,  Bui.  No.  189,  p.  61,but  added: 

We  believe  that  the  better  reasoning  favors  the  sustaining  of  this 
and  similar  legislation. 
The  judgment  is  affirmed. 


Employer  and  Employee — ^Trade  Secrets — Duty  or  Employee — 
Damages — Vulcan  Detimmig  Co.  v.  Assviann  et  al.^  Supreme  Court  of 
.Yew  York^  Appellate  Division  {Dec.  W^  1918)^  173  New  York  Sup- 
plement^ page  33 If, — ^The  Vulcan  company  spent  large  sums  of  money 
and  employed  expensive  experts  for  a  period  of  several  years  for  the 
purpose  of  evolving  a  scheme  by  which  tin  might  be  separated  from 
tin  scrap  in  such  a  manner  as  to  make  the  process  available  for  com- 
mercial use.  Adolph  Kern,  one  of  the  defendants,  was  the  vice 
president  and  general  manager  and  a  dominant  figure  in  the  conduct 
of  the  Vulcan  company's  affairs.  The  investigations  of  the  Vulcan 
company  revealed  a  new  system  of  detinning  by  means  of  the  use  of 
chlorine  gas,  which  system,  however,  seemed  to  have  been  anticipated 
by  the  patents  of  Von  Kugelgen  and  Seward.  The  Vulcan  company 
thereupon  bought  a  license  from  the  patentees.  Kern,  in  his  posi- 
tion of  power,  of  course  knew  all  the  secrets  revealed  by  the  Vulcan 
company's  investigations,  knew  of  the  license  acquired  from  the  pat- 
entees, and  knew  of  the  people  from  whom  the  Vulcan  company  pur- 
chased its  scrap.  While  still  an  employee  of  the  Vulcan  company, 
Kern  negotiated  with  the  above-mentioned  patentees  for  the  pur- 
chase of  the  patents  and  with  one  Assmann  for  the  incorporation  of 
the  Republic  company  for  detinning  tin  scrap.  Kern  also  gave 
the  Bepublic  company  the  benefit  of  all  information  he  received  as  a 
result  of  the  Vulcan  company's  investigations.  The  Vulcan  company 
sued  Assmann,  Kern,  and  others  for  damages  for  the  revelation  and 
use  of  its  trade  secrets.  The  complaint  was  dismissed  by  the  lower 
court.  This  court  affirmed  the  lower  court's  decision  as  to  Assmann 
and  certain  other  defendants,  but  as  to  Kern  and  certain  former  em- 
ployees of  the  Vulcan  company  it  reversed  the  judgment,  saying  in 
part: 

In  thjs  case,  while  Kern  did  not  himself  sign  a  secrecy  contract,  he 
required  everyone  else  to,  and  the  evidence  leaves  no  room  to  doubt 
that  lie  understood  that  the  plaintiff  regarded  everything  done  in 
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conneotioB  with  ^errelopiag  this  process  as  secret,  and  required  it  to 
be  kept  secret.  Kernes  information  concerning  the  deveiopHient  of 
this  process  was  of  the  most  confidential  character. 

"  Courts  of  equity  will  restrain  a  party  from  making  a  disclosure 
of  secrets  comnuinK^ted  to  him  iti  the  oourse  of  a  confidential  em- 
plojmeiit ;  and  it  matters  &€<;,  in  such  caaes,  whether  the  eecrete  be 
secrets  of  trade  or  secrets  of  title,  or  any  other  secrets  of  the  party 
important  to  its  interests,^     {2  Story,  Eq.,  sec.  952.) 

As  was  said  in  the  leading  case  of  Morison  v.  Moat,  2i  L,  J.  (X.  S.), 
ch.  248: 

'^  There  is  no  doubt  whatei^er  that  when  a  party  who  has  a  secret 
in  trade  employs  persons  under  a  contract,  express  or  implied,  or 
under  duty,  express  or  implied,  those  persons  ciynnot  gain  the  knowl- 
edge of  the  secret  and  then  set  it  up  against  their  employer." 

Neither  process  of  manufacture,  nor  flaachinery,  nor  machinery  in- 
stallation need  be  patentable  to  be  protected  as  trade  secrets.  Kern 
was  not  only  turning  over  to  tlie  Republic  company  the  results  of 
t3)e  plaintiff's  experiments  and  its  consequent  deci^ons,  as  in- 
dubitaixly  shown  by  the  dates  of  the  various  plans  and  contracta,  and 
the  other  circumstanoes  hereinabove  6ha?na,  while  in  the  plaintiff's 
employment,  but,  which  makes  the  case  even  more  aggravated,  it  was 
he  who  instigated  and  persuaded  Assmann  to  form  the  Republic  com- 
pany and  set  it  up  against  the  plaintiff.  This  was  certainly  far  from 
living  up  to  the  rule  in  Ifichol  v,  Martyn,  2  E^inasse,  732,  where 
it  was  said: 

'^A  servant,  while  engaged  in  the  service  of  his  mast^*,  has  no 
right  to  do  any  act  which  may  injure  his  trade  or  undermine  liis 
business." 

As  to  Kern,  therefore,  and  tliose  classed  with  him,  the  case  was 
remanded  to  the  trial  court  for  a  new  hearing,  the  case  against  the 
others  being  dismissed. 


Employers' LiAiiiuTY — AoMLiaAiiTY — El£ctigx or  Remedy — Injury 
TO  Stevedcme — Sich^rt  v.  Pateup^co  Ship  CeUing  c6  Steved&re  Co,^ 
United  States  District  Court,  Disttiot  of  Maryl'Cund  {Nov.  7,  1918)^ 
2S3  Federctl  Reporter,  pa^e  686. — Siebert,  tiie  complainant,  was  em- 
ployed by  the  defendant  company  as  a  stevedore,  and  on  the  occasion 
of  the  accident  he  was  w^orking  in  the  hold  of  a  ship.  Through  the 
negligence  of  the  foreman  of  the  defendant  a  hatch  beam  was  left 
over  ti]be  hatch  and  was  not  bolted  in  place.  The  hook  used  to  raise 
and  lower  the  cargo  caught  under  tlie  beam  and  pulled  it  out  of  its 
support,  causing  it  to  fall  on  Siebert,  who  was  very  seriously  injured 
as  a  result  and  was  oompelled  to  have  his  leg  amputated.  While  still 
m  the  hospital  an  attorney  came  with  a  paper  for  him  to  sign  by 
which  he  notified  the  defendant  of  his  injuries  and  his  election  to  re- 
cover under  the  workmen's  compensation  act  of  Maryland.  Not  fully 
realizing  what  he  w^as  doing,  he  signed  the  notice,  and  it  was  served  on 
the  employer.    The  attorney  filed  a  claim  with  the  industrial  'com- 
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inissio£L,  which  was  lAot  heard  because  Siiebert  wa6  in  the  hosipii)a/l. 
When  Siebert  recovered  sufficiently,  Jbe  placed  bis  '£a»e  in  the  hasids 
of  an@til3ber  lawyiH*  tind  aaked  to  have  the  claim  withdrawn,  which  the 
industrial  commission  permitted  to  be  done,  and  Siebert  brought  this 
action  in  admiralty.  The  defendant  company  denied  Siebert's  right 
to  bring  enich  an  action,  alleging  thaft  h&  had  already  made  his  Election 
to  recover  binder  the  compiaisation  tidi.  !I>istriet  Judge  Sose,  in  'giv- 
ing ]udgH)eiit  in  favor  of  Siebeit,  «pofee,  in  part,  «s  follows : 

Every  rational  system  of  jurisprudence  strives  to  insure,  as  far  as 
may  be,  that  a  man  shall  not  lose  important  rights  merely  because  he 
has  done  some  formal  thing  in  excusaMe  ignorance  of  its  nature  and 
sigmficance.  , 

The:aot  of  Congress  approved  October  6, 1917  .(40  Stat.  39&,  c.  ^7), 
gave  an  employee,  injured  on  water^  the  right  to  :avail  himself  of  tlxe 
workmen^s  compensation  law  of  the  State.  This  result  was  accom- 
plished by  amending  paragraph  8  of  section  24  of  the  Judicial  Code 
(act  Mar,  8,  1911,  <€.  SBl  56  Stat.  1091;  C^mp.  St.  1916,  sec.  "991). 
The  aineikding  9ta4iute  ^added  the  words,  ^  and  .to  claimants  the  r^hts 
and  remedies  4)f  the  workmen's  campensation  law  of  any  State.''  ^ 
So  far  as  I  know,  it  has  never  been  held  that  the  mere  institution  of 
a  common-law  suit  to  recover  for  a  maritime  tort  precluded  the  plain- 
tiff from  ^lAsequently  seeing  relief  in  admiralty. 

The  judge,  having  decided  that  the  action  in  admiralty  before  him 
could  be  maintained,  proceeded  to  consider  tTie  merits  of  the  case. 
After  reviewing  the  fact  that  the  defendant  had  issued  instructions 
that  hatch  l)eams  should  always  he  removed  and  thftt  such  iustiituo- 
tioBs  weufe  habitually  (ilisregar^d  ^by  the  foi^emeii,  he  proceeded  as 
follows^ 

So  generally  was  the  instruction  ignored,  and  so  easy  would  it  have 
been  lor  the  employer  to  have  discovered  that  fact,  that  it  con  not 
now  he  successfully  claimed  tl^t  by  merely  issuing  the  order  dt  had 
done  all  that  was  incumbent  on  it  to  make  sure  uiat  the  men  were 
given  a  safe  place  in  which  to  work.  That  obligation  it  oould  not 
uelegate.  Moreover,  the  foreman,  or  "  chargeman,  who  ^onld  have 
seea  that  the  beam  was  removed  or  bolted  in,  was,  upon  the  evidence, 
a  vice  principal,  rather  than  a  fellow  servant  of  the  libelant.  He  had 
full  charge  of  the  loading  ^of  the  sliip  and  the  menetpployed  in  doing 
it.  Siibj^ect  to  his  orders  were  the  gang  leaders,  who  had  the  right 
to  employ  and  discharge  the  workmen — -in  themod^n  vernacular,  the 
power  of  "  hiring  and  firing."  The  men  who  did  the  actual  work 
were  bound  to  obev  the  orders  of  the  foreman.  I  am  satisfied,  although 
he  denies  it,  that  he  gave  the  order  not  tp  remove  some  of  the  beams, 
inchidixig  the  ^ne  which  fell  on  the  libelant,  and  the  libelant  and  his 
fellow  workmen,  if  they  were  to  maintain  their  places,  had  no  choice 
other  than  to  do  what  he  told  them  to  do.  The  emj^loyer  must  he  held 
liable. 

The  t^oets  of  •medical  attendance,  of  the  artificial  liinb,  and  the  loss 
of  wages  of  the  libelant  wMle  in  4he  hospital,  total  $791.    I  will  allow 

»  Ueld  unconatitutlonal.     See  p.  302. 
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$3,000  more  as  compensation  for  his  suffering  and  permanent  in- 
juries, or'an  aggregate  of  $3,791. 

A  decree  against  the  employer  for  that  amount  will  be  signed. 


Employers'  Liability — Admiralty — Election  of  Remedy- 
Longshoreman — Dziengelewsky  v.  Turner  <&  Blanchard^  Supren\s 
Court  of  New  York^  Special  Term^  Kings  Covmty  (Apr.^  1919)^ 
176  New  York  Supplement^  page  729, — Turner  &  Blanchard  were  en- 
gaged in  loading  a  steamship  and  for  this  purpose  had  moored  a 
lighter  alongside  the  steamship.  A  companionway  belonging  to  the 
ship  connected  th^  ship  with  the  lighter.  Dziengelewsky  was  em- 
ployed by  the  defendant  as  a  longshoreman  and  was  occupied  in 
loading  the  vessel.  He  was  required  to  use  the  ship's  companionway 
in  his  work.  While  he  and  tliree  other  workmen  were  leaving  the 
steamship,  the  companionway  broke  down  and  he  was  thrown  into 
the  water  and  drowned.  Dziengelewsky's  widow  sued  the  defendant 
for  damages  in  a  suit  at  common  law.  The  defendant  claims  that 
the  action  must  be  maintained  under  the  workmen's  compensation  act 
In  refusing  to  grant  a  motion  to  set  aside  a  verdict  in  favor  of  the 
widow  the  court  said,  in  part : 

The  plaintiff  urges  that  her  right  to  recover  finds  full  support 
under  tne  Federal  Judiciary  Code  (Act  Cong.  Mar.  3,  1911,  c.  231, 
36  Stat.  1087)  as  amended  prior  to  the  happening  of  the  accident 
hereinbefore  mentioned,  and  that  the  plaintiff  is  expressly  given  the 
right  to  bring  her  action  in  the  State  courts  and  to  assert  her  common- 
law  rights  and  to  have  recovery  therefor.  The  plaintiff  cites  the  case 
of  Southern  Pacific  Co.  v.  Jensen,  244  U.  S.  205,  37  Sup.  Ct.  524,  as 
a  supporting  authority,  and  contends  that  in  such  cases  as  that  of 
plaintiff  there  is  the  right  to  elect  whether  to  take  compensation 
under  the  workmen's  compensation  law  of  the  State  of  New  York  or 
whether  to  bring  an  action  at  common  law,  as  plaintiff  has  elected 
to  do  in  this  case.  (Nilsen  v,  American  Bridge  Co.,  221  N.  Y.  12, 
116  N.  E.  383.) 

A  careful  reading  of  the  briefs  submitted  on  this  motion,  and  a 
full  consideration  of  the  arguments  made  and  the  cases  cited,  con- 
vinced this  court  that  the  plaintiff  was  within  the  law  by  coming  in 
the  State  court  and  asserting  her  common-law  right  to  recover  dam- 
ages for  the  loss  of  her  husband  while  engaged  in  maritime  work. 
(See  Liverani  v.  Clark  &  Son,  176  N.  Y,  Supp.  726.) 

The  decision  in  this  case  was  followed  by  the  court  at  the  trial  term 
in  a  subsequent  case  (Simpson  v.  Atlantic  Coast  Shipping  Co.,  176 
N.  Y.  Supp.  731). 

Employers'  Liability — Admiralty — Extent  of  Recovery — Great 
Lakes  S,  S.  Co.  v.  Geiger^  United  States  Circuit  Court  of  AppeaU^ 
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Sirth  Circuit  {iVov.  J,  1919)  ^  261  Federal  Reporter^  page  275. — 
Charles  E.  Geiger  was  employed  by  the  appellant  company  as  a 
teaman  on  the  Great  Lakes,  sailing  from  a  port  on  Lake  Erie  to  the 
liead  of  Lake  Superior  and  return.  In  the  course  of  the  voyage  he 
suffered  an  injury  by  reason  of  the  negligence  of  his  fellow  workers 
and  not  of  the  ship,  for  which  he  received  adequate  treatment  at  the 
steamer's  cost  and  wages  to  the  end  of  the  voyage  as  per  contract 
His  disability  continued  for  13  weeks,  during  which  time  the  cost 
of  his  maintenance  was  $10  per  week.  Geiger  sued  in  admiralty  to 
recover  for  his  injuries  and  was  allowed  maintenance  and.  wages  for 
the  period  of  disability,  amounting  to  $374.14,  which  included  in- 
terest from  the  time  when  payable.  The  case  was  appealed  on  the 
^'round  that  the  court  below  had  wrongly  construed  the  law  in  allow- 
ing wages  for  the  full  time  of  the  disability,  or  rather  for  the  period 
succeeding  the  termination  of  the  contract. 

The  court  of  appeals  admitted  the  correctness  of  this  contention, 
saying  in  part : 

It  is  settled  that  injuries  suffered  under  circumstances  such  as  here 
presented  are  maritime  in  their  nature  and  within  the  jurisdiction 
of  admiralty,  and  that  under  general  admiralty  law  the  vessel  owner 
is,  broadly  speaking,  liable  only  for  maintenance,  cure,  and  the  wages 
of  a  seaman  injured  in  the  service  of  his  ship  through  the  sole  negli- 
fjence  of  members  of  the  crew.  [Cases  cited.]  In  neither  of  these 
cases  did  the  issues  require  a  determination  oi  the  period  for  which 
wages  are  recoverable.  The  question  is  one  of  general  admiralty  law ; 
the  right  of  recovery  for  maintenance  and  cure  and  wages  not  being 
created  by  Federal  statute. 

Judge  Knappen  then  discussed  a  number  of  cases  as  throwing  a 
measure  of  light  on  the  question,  after  which  he  said: 

The  record  in  the  instant  case  contains  no  statement  that  the  libel- 
ant s  shipment  contract  extended  beyond  the  voyage  in  question,  and 
the  contrary  has  been,  in  brief  and  argument,  at  least  impliedly  as* 
Slimed.  Our  conclusion  is  that,  upon  the  record  presented,  libelant's 
right  to  wages  is,  as  a  matter  of  law,  confined  to  the  end  of  the 
voyage,  and  that  the  award  below  was  in  this  respect  unwarranted. 
We  do  not  decide  what  the  rule  would  be  had  the  contract  of  em- 
plovment  extened  beyond  the  end  of  the  voyage. 

'fhe  award  for  maintenance  was  proper;  and,  this  being  so,  we 
think  libelant  plainly  entitled  to  interest  from  the  time  its  payment 
was  due,  as  a  part  of  the  damages,  if  on  no  other  jarround.  The 
decree  of  the  district  court  is  accordingly  reversed,  with  directions 
to  enter  a  new  decree  in  favor  of  libelant  for  $130  plus  interest 
thereon.  In  view  of  the  nature  of  this  case,  no  costs  will  be  awarded 
in  this  court.  Respondent  [the  steamship  company],  in  fact,  does 
not  so  ask. 

51706**— 22 7 
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Employers'  Liability — Admiralty — ^Longshoreman — Safe  Pl\ce 

TO  Work — Whdte  v.  John  W.  Cowper  Co,,  United  States  District 
Courts  Wfistem  Distt^t  of  New  York  {July  31, 1919),  £60  Federal  Re- 
porter, page  360. — The  defendant  company  was  engaged  in  some  con- 
struction work  and  employed  one  Falzone  as  a  laborer.  Falzone  was 
engaged  in  unloading  a  barge  of  sand  moored  in  navigable  waters.  In 
doing  his  work  Falzone  was  required  to  pass  from  the  barge  to  a  scow 
over  a  gangplank  made  of  three  boards  fastened  together  with  a 
cleat.  This  gangplank  was  very  springy,  and  when  Falzone  com- 
menced his  work  it  was  nearly  level.  Later,  however,  the  barge, 
becoming  lighter  as  it  was  unloaded,  rose  higher  in  the  water,  and  a 
pile  driver  having  been  placed  on  the  scow  made  the  latter  sink 
lower  in  the  water.  This  caused  the  gangplank  to  tilt  so  that  it  was 
about  4J  feet  higher  at  one  end  than  at  the  other.  In  passing  over 
the  gangplank  with  a  wheelbarrow  load  of  sand  Falzone  fell  into  the 
water  and  was  drowned.  His  administrator,  White,  sued  for  dam- 
ages in  admiralty.  In  awarding  him  damages  the  court  held  in  part 
as  follows : 

The  main  grounds  of  negligence  attributed  to  respondent  are  fault 
for  not  sufficiently  stiffening  the  gangplank  by  a  stiffening  timber 
placed  lengthwise  on  the  underside  thereof,  and,  generally,  failure 
to  supply  a  reasonably  safe  place  to  work,  in  that  by  placing  the  pile 
driver  on  the  construction  boat  a  dangerous  incline  of  the  gangplank 
was  created,  which  the  deceased  could  not  have  anticipated.  \Vhile 
it  is  true  that  the  master  does  not  insure  the  safety  of  the  employee, 
he  is  nevertheless  required  to  exercise  reasonable  care,  in  view  of  the 
character  of  the  work,  to  furnish  a  suitable  place  for  its  performance 
and  reasonably  safe  materials  to  enable  the  workman  to  do  the  work 
with  reasonable  safety  to  himself;  and  in  admiralty  he  is  liable  for 
the  acts  and  negligence  of  the  crew  in  that  regard. 

The  deceased  made  no  objection  to  working  under  the  original 
conditions,  and  may  not  have  regarded  it  hazardous  to  do  so.  It 
does  not  appear  how  often  he  went  over  the  gangplank  in  the  after- 
noon just  before  the  accident;  but  as  the  work  did  not  begin  until 
1.30,  after  the  noonday  meal,  and  as  the  increased  peril  does  not  seem 
to  have  been  comprehended  by  him,  he,  in  my  opinion,  neither 
assumed  the  additional  risk,  nor  was  he  guilty  of  contributory 
negligence. 

As  to  jurisdiction:  The  barge  was  moored  in  navigable  waters,  and 
the  character  of  the  work  was  such  as  to  confer  a  right  to  redress  in 
admiralty.  (Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  5:^, 
34  Sup.  Ct.  733.) 

In  view  of  the  insufficiency  of  proof  as  to  surviving  dependents,  the 
award  was  limited  to  $1,800  and  costs. 


1 

Employers'    LiABiLmr  —  Adm  iralty  —  Longshoreman    Injured 
While  on  Land — Smalls  v.  Atlantic  Coast  Shipping  Co.,  Untied 
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State9  District  Courts  Eastern  District  of  Virginia  {Dec,  loy  1919)^ 
261  Federal  Reporter^  fo-g^  ^^S, — Smalls  was  engaged  as  a  longshore- 
nian  in  unloading  steel  rails  from  a  steamship  lying  at  a  pier  into  rail- 
road cars.  It  seems  that  tlie  steel  winch  of  the  vessel  which  was  used 
for  this  purpose  was  defective  and  by  reason  of  such  defect  Smalls 
was  injured.  He  was  on  land  when  he  received  his  injuries.  This 
action  was  brought  in  the  form  of  a  libel  in  admiralty  against  the 
defendant  company,  which  excepted  to  the  libel.  In  sustaining  the 
exceptions  the  court  held  that  the  action  was  not  one  that  might  be 
brought  in  an  admiralty  court.     The  decision  is  as  follows: 

This  cause  is  now  before  the  court  upon  exceptions  filed  by  the 
respondent  to  the  libel,  which  present  the  question  of  whether  the 
cause  of  action  is  one  properly  the  subject  of  maritime  jurisdiction, 
it  appearing  upon  the  face  of  the  libel  that  the  injury  to  the  libelant 
occurred  on  land,  and  not  on  water. 

The  case  is  a  very  close  one,  of  unusual  interest,  and  was  argued 
with  much  ability,  the  libelant's  proctor  especially  presenting  with 
much  force  the  fact  that  the  occurrence  was  so  related  to  the  water 
as  under  modern  decisions  to  bring  it  within  the  admiralty  jurisdic- 
tion. 

The  court,  having  given  much  thought  to  the  question  j)resented, 
and  appreciating  the  force  and  reasonableness  of  the  contentions 
made,  has  come  to  the  conclusion  that  the  exception  is  well  taken, 
and  that  the  cause  of  action  sued  for  can  not  be  maintained  under 
maritime  law,  under  the  great  weight  of  authority  relating  to  and 
controlling  the  same. 

The  libel  will  therefore  bo  dismissed. 


E»tPIX>yEBS'  LlABIMTT — ^AsSUMPTlON  OF  KiSK COMPARATIVE  NEG- 
LIGENCE— Dwnm,  V.  Great  Northern  Ry.  Co,^  Supreme  Court  of  Min- 
nesota {Dec,  5,  1918),  169  Nortkioestem  Reporter^  p<^e  602. — Dunn 
was  in  the  employ  of  the  defendant  in  a  bridge  crew.  He  was  riding 
on  the  tracks  of  the  defendant  railroad  with  some  of  his  fellow 
workmen  on  a  gasoline  motor  car  driven  by  the  foreman.  This  car 
was  about  5  feet  wide  and  6  or  7  feet  long.  It  was  about  the  size  of 
an  ordinary  hand  car,  but  the  wheels  were  larger  and  it  was  some- 
wliat  more  heavily  built.  Planks  extended  lengthwise  of  the  car  on 
either  side  over  the  wheels,  and  on  these  planks  the  men  sat  with 
their  feet  dangling  over  the  sides  of  the  car.  The  car  was  beiiig 
driven  at  the  rate  of  80  miles  an  hour,  and  the  day  was  windy  and 
cold.  In  endeavoring  to  put  on  his  mackinaw  Dunn  fell  or  was 
thrown  from  the  car  and  was  injured.  In  an  action  for  personal 
injuries  Dunn  recovered  judgment  in  the  lower  court  and  the  de- 
fendant appealed.  Judge  Dibell,  in  affirming  the  judgment,  said  in 
part: 

The  plaintiff  assumed  the  ordinary  risks   necessarily   attendant 
upon  riding  upon  such  a  car  and  all  other  appreciated  risks.     lie 
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did  not  as  a  matter  of  law  assume  the  risk  attendant  upon  riding 
upon  the  car  driven  as  it  was  at  the  time  under  the  conditions  obtain- 
ing^; nor  was  the  risk  as  a  matter  of  law  one  of  his  own  making. 

The  plaintiff  may  have  been  contributorily  negligent.  The  acci- 
dent occurred  in  J>outh  Dakota.  In  South  t)akota  the  doctrine  of 
comparative  negligence  is  adopted  by  statute.  Contributory  negli- 
gence did  not  bar  a  recovery,  although  it  reduced  the  amount  of  it. 


Employers'  Liability — Assumption  of  Risk — Duty  of  Emplx^yer 
TO  Give  iNSTRUcmoNs — Dean  v.  11.  Koppers  Company^  Court  of 
Appeals  of  the  District  of  Columbia  {Feb,  2^  1920)^  J^S  Wojfh- 
ington  Law  Reporter^  p(iye  150  {263  Fed.  626). — Dean  was  em- 
ployed by  the  H.  Koppers  Co.  as  a  laborer  to  aid  in  the  huuling, 
.  unloading,  and  installing  of  gas  appliances  for  the  Washington  Gas 
Light  Co.  A  heavy  tank  had  been  removed  from  the  wagon  on 
which  it  was  delivered,  and  the  foreman  ordered  Dean  and  some 
other  laborers  to  remove  the  wagon.  Some  of  the  men  got  behind 
the  wagon  and  pushed,  and  Dean  and  another  took  hold  of  the 
tongue  of  the  wagon  and  pulled.  While  so  progressing  the  right 
front  wheel  struck  an  obstacle,  causing  the  tongue  of  the  wagon 
to  swing  around  and  strike  plaintiff,  inflicting  upon  him  the  injuries 
for  which  he  unsuccessfully  sued.  He  alleged  that  the  work  of 
moving  the  wagon  was  not  properly  a  part  of  his  duties  and  that 
the  employer  failed  to  warn  him  of  the  dangers  of  the  work.  The 
court  of  appeals  affirmed  the  decision  of  the  lower  court  in  favor  of 
the  defendant,  saying  in  part : 

This  brings  us  to  the  question  of  assumed  risk — a  doctrine  which 
grows  out  of  contract.  This  is  coupled  with  the  duty  of  the  em- 
ployer to  instruct  the  employee  of  dangers  attendant  upon  the 
duties  assigned  him.  The  duty  of  warning  and  instruction  is  not 
incumbent  upon  the  employer  where  the  duty  assigned,  as  here,  is 
simple  and  the  dangers,  if  any,  are  obvious.  "  The  employee  is 
presumed  to  see  and  understand  all  dangers  that  a  prudent  and  in- 
telligent person  of  the  same  age  and  experience  and  with  the  same 
capacity  tor  estimating  their  significance  would  see  and  understand, 
and  if  he  neglects  to  observe  and  consequently  remains  in  ignorance 
of  perils  of  the  employment  the  fault  is  his  own,  not  that  of  the 
employer."  (18  R.  C.  L.  670.)  The  court,  however,  submitted  the 
facts  to  the  jury  with  a  clear  statement  of  the  law  of  assumed  risk 
applicable  thereto,  and  the  verdict  of  the  jury  is  conclusive. 

We  find  nothing  to  support  the  contention  of  plaintiff  that  assist- 
ing in  the  removal  of  the  wagon  was  not  within  the  scope  of  his  em- 
ployment or  that  the  risk  was  not  as  open  and  obvious  to  him  as  it 
was  to  the  defendant. 

The  judgment  is  affirmed  with  costs. 
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Empi/)ters'  Liability — Assumption  of  Risk — Minor  Employee — 
Order  to  Work  Faster — Stcmt  v.  Ogden  Paching  &  Provision  Co.^ 
Supreme  Court  of  Utah  {Deo.  17^  1918)^  177  Pacific  Reporter^  po^e 
218. — The  defendant  company  was.  engnged  in  the  business  of 
slaughtering  and  preparing  meat  for  consumption.  It  owned  and 
operated  a  machine  designed  to  clean  aniiriar-intestines  for  sausage 
casings.  Stam,  a  boy  16  years  of  age,  was  employed  and  put  to 
work  by  the  company  to  feed  and  operate  one  of  ihsse  machines. 
He  had  had,  prior  to  the  time  of  the  injury,  about  thrpe  months'  ex- 
perience in  their  operation.  On  the  day  of  the  accident  the  foreman 
of  the  company  told  Stam  to  hurry  his  work  to  finish  a  supply  of 
casings,  but  did  not  give  Stam  any  warning.  Stam,  in  compliango 
with  this  order,  worked  fast,  and  as  a  result  of  his  increased  haste  lie 
got  his  hand  caught  and  so  cut  and  lacerated  that  it  had  to  be  am- 
putated first  at  the  wrist  and  later  above  the  wrist.  He  brings  action 
for  damages  against  his  employer.  Judgment  was  awarded  him  in 
the  lower  court.  In  affirming  the  judgment  of  the  lower  court  Judge 
Thurman  said  in  part : 

In  this  case  it  is  clear  to  the  court  that  the  plaintiffs  knowledge 
and  understanding  of  the  machine  in  question,  the  manner  of  operat- 
ing it,  and  appreciation  of  the  dangers  incident  thereto,  were  such 
that,  if  there  had  been  no  abnormal  or  unusual  condition  intervening 
at  the  time  of  the  accident,  he  would,  as  a  matter  of  law,  be  held  to 
have  assumed  the  risk,  and  in  such  case  many  of  the  authorities 
cited  by  the  appellant  would  be  in  point. 

But  another  element  enters  into  the  case  at  bar,  and  one  that  must 
be  considered  and  determined  in  order  to  do  justice  to  the  parties 
before  the  court.  As  shown  by  the  evidence,  just  before  the  accident 
hanpened,  something  out  of  the  ordinary  occurred.  The  plaintiff  was 
ftuaaenly  ordered  by  his  foreman  to  work  faster  in  order  to  dispose  of 
the  uncieaned  casings.  Plaintiff,  immediately,  in  obedience  to  the 
order,  commenced  to  feed  the  machine  faster,  and  his  hand  was  there- 
upon caught  between  the  rollers  and  drawn  into  the  machine.  It  will 
be  observed  that  this  sudden  order  was  not  accompanied  with  a  warn- 
ing to  be  careful.  This,  it  seems  to  the  court,  is  the  turning  point  on 
this  particular  question. 

In  this  case  we  do  not  assert  that  the  order  to  the  plaintiff  to^  work 
faster,  standing  alone,  constituted  negligence;  but  we  do  maintain 
that  considering  the  age  of  the  plaintiff,  the  character  of  the  work, 
and  all  the  attendant  circumstances,  the  giving  of  the  order,  unac- 
companied by  some  kind  of  warning  to  the  plaintiff  to  be  careful, 
made  it  essentially  a  case  for  the  jury.  It  is  only  in  cases  where  it  is 
clear  that  there  is  no  negligence,  or  that  there  is  contributory  negli- 
gence, or  that  the  party  complaining  assumed  the  risk  in  question, 
that  we  can  interfere  with  a  finding  or  verdict  as  a  matter  of  law. 
This  doctrine  has  been  so  frequently,  and  in  so  many  cases,  enun- 
ciated by  this  court,  that  it  is  not  necessary  to  make  specific  refer- 
ences to  cases.  Besides  this,  it  is  a  proposition  that  is  well-nigh 
universal. 
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It  is  our  opinion  that  the  trial  court  did  not  err  in  refusing  to  direct 
a  verdict  for  the  defendant. 


Employers'  Liability — CoVmon-law  Action — Workmen's  Com- 
pensation— Willful  ]Mis6oKduct — Helme.  y.  Great  Western  Milling 
Co,^  Distnct  Court  of  Appeal^  Second  District^  of  Calif omia  {Oct. 
«?,  1919)^  185  Pdhcipc  Reporter^  page  510. — Helme  was  employed  by 
the  defendant  company  to  operate  a  bran  packer,  his  dutj^  being  to 
keep  the  brar'  which  passed  through  this  machine  loose  so  that  it 
would  .not  clog.  On  the  occasion  of  the  accident  a  portion  of  the 
mechanism  became  clogged  and  caused  a  belt  to  slip  off  a  pulley- 
in  the  basement.  Helme  went  into  the  basement  to  put  the  belt  back 
on  the  pulley,  and  while  attempting  to  do  this  his  arm  came  in  con- 
tact with  some  exposed  and  unhoused  gears  and  was  injured.  The 
basement  was  poorly  lighted  and  the  exposed  gears  were  not  readily 
observable. 

Ordinarily  an  accident  case  of  this  kind  would  have  to  be  brought 
under  the  workmen's  compensation  act,  but  Helme  sued  for  dam- 
ages for  personal  injuries,  claiming  he  was  entitled  to  do  so  by  sec- 
tion 12,  subdivision  "b,"  of  that  act  (Stats.  1913,  p.  283).  This  de- 
clares that  an  action  for  damages  may  be  brought  by  an  injured  em- 
ployee where  the  employer  has  been  guilty  of  (1)  gross  negligence 
or  willful  misconduct,  (2)  where  the  act  or  failure  to  act  which  is 
the  cause  of  the  injury  is  the  personal  act  or  failui^e  to  act  of  tlie 
employer  and  (3)  where  the  act  or  omission  indicates  a  willful  dis- 
regard for  the  safety  of  the  employees.  Judgment  was  awarded 
Hekae  in  the  sum  of  $3,500,  and  the  employer  appealed.  In  re- 
versing the  judgment  the  court  held  in  part  as  follows: 

Here  the  failure  to  act,  which  is  charged  as  the  cause  of  the  in- 
jury, was  the  failure  to  inclose  the  gears  in  a  housing,  or  otherwise 
to  keep  them  from  being  exposed.  Therefore,  to  entitle  plaintiff  to 
recover  in  this  action  he  must  allege,  and  by  a  preponderance  of  the 
evidence  prove:  (1)  That  defendant's  failure  to  house  the  gears 
was  of  itself  "gross  negligence"  or  "willful  misconduct";  (2) 
that  the  failure  to  house  the  gears  was  the  personal  failure  to  act  on 
the  part  of  an  elective  officer  or  officers  of  the  defendant  corpora- 
tion, as,  for  example,  a  director  or  directors;  and  (3)  that  such 
failure  to  house  the  gears  indicates  a  willful  disregard  of  the  life, 
limb,  and  bodily  safety  of  defendant's  employees.  Unless,  by  fail- 
ing to  house  the  gears,  one  of  the  elective  officers  of  defendant 
thereby  failed  to  comply  with  a  general  or  special  order  of  the 
industrial  accident  commission,  or  with  some  safetjr  requirement 
expressly  defined  and  provided  for  by  the  act  itself,  it  can  not  suc- 
cessfully be  claimed  that  defendant  was  guilty  of  either  "  gross 
negligence  "  or  "  willful  misconduct." 

"  Gross  negligence  "  is  the  entire  failure  to  exercise  care,  or  the  ex- 
ercise of  so  slight  a  degree  of  care  as  to  justify  the  belief  that  there 
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is  an  entire  indifference  to  the  interest  and  welfare  of  others.  It  is 
that  entire  want  of  care  that  raises  a  presumption  of  conscious  in- 
difference to  consequences.  It  implies  a  total  disregard  of  conse- 
quence, without  the  exertion  of  effort  to  avoid  it. 

The  mere  failure  to  keep  the  gears  in  a  housing,  apart  from  any 
willful  disregard  of  some  order  of  the  commission,  or  of  some  par- 
ticular safety  provision  of  the  act  itself,  does  not  evince  siich  an 
utter  disre^rd  of  consequences  as  to  suggest  some  degree  of  intent  to 
cause  the  mjury,  or  to  justify  the  belief  that  there  was  a  conscious 
indifference  to  consequences. 

The  evidence  fails  to  show  that  the  commission  ever  made  or  served 
any  order  reouiring  the  gears  to  be  housed  or  incased.,  or  any  other 
order  with  wnich  defendant  has  neglected  to  comply. 

In  the  absence  of  any  such  general  or  special  order  by  the  com- 
mission with  respect  to  the  gears,  defendant  s  duty  must  be  measured 
by  the  general  requirements  of  the  act  itself. 

The  judgment  was  therefore  reversed. 


EmPLOTERS'  LlABIIilTY CoMMON-LAW  DEFENSES SaFE  APPLI- 
ANCES— E,  n.  Parrish  cC*  Co,  v.  Pulley^  Supreme  CouH  of  Appeals  of 
Virginia  {Nov,  20 j  1919),  101  Soufhea8te7m  Reporter^  po^e  236. — 
Pulley  was  employed  by  the  defendant  company  as  a  stonemason. 
During  the  course  of  the  work  it  became  necessary  to  hoist  and  set 
in  place  a  heavy  stone.  To  do  this  an  "A"  derrick  was  moved  into 
place  against  the  wall  of  the  building  under  construction.  The  derrick 
was  held  in  place  by  two  guy  ropes,  one  end  of  which  was  attached  to 
the  top  of  the  derrick ;  the  other  end  of  the  back  guy  rope  was  fastened 
to  a  girder,  and  that  of  the  front  guy  rope  to  a  crowbar  sunk  half  way 
into  the  roadway  at  an  angle  of  60  degrees  and  with  the  small  end 
up.  Landes,  the  defendant's  foreman  in  charge  of  the  work,  f listened 
the  front  guy  rope.  In  order  to  operate  the  derrick  for  the  purpose 
of  hoisting  the  stone,  it  was  necessary  to  move  it  a  trifle  and  to  do 
this  Pulley  commenced  to  move  the  foot  of  the  derrick  with  a  crow- 
bar. While  doing  this  the  vibration  caused  the  front  guy  rope  to 
work  off  its  anchorage,  and  the  derrick  fell  over  and  knocked  Pulley 
to  the  ground,  breaking  his  arm  and  dislocating  his  shoulder.  He 
sued  for  damages  for  negligence  of  the  employer  by  reason  of  the 
faulty  way  in  which  the  front  guy  rope  was  fastened,  and  was 
awarded  judgment.  The  employer  appealed,  alleging  assumption  of 
risk,  fellow  service,  contributory  negligence,  and  a  denial  of  negli- 
gence on  its  part.    In  affirming  the  judgment  the  court  said  in  part : 

The  suggestion  that  Landes,  in  tying  the  rope  to  the  crowbar,  was 
a  fellow  servant  is  not  sound.  A  servant  may  in  the  performance 
of  one  act  be  a  fellow  serv^ant  and  in  the  performance  of  another  be 
a  vice  principal.  (Norfolk  &  W.  Ry.  Co.  v.  Ampey,  93  Va.  108, 
25  S.  E.  226.)    But  it  appears  from  the  testimony  of  Landes,  directly 
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or  inferentially,  that  it  was  the  duty  of  the  defendants,  not  only  to 
furnish  the  derrick,  but  also  to  erect  it  and  move  it  when  necessary, 
and  that  the  plaintiff  was  not  required  to  furnish  anything  but 
his  trowel  and  hammer.  This  duty  was  therefore  the  master's  duty, 
and  was  not  assignable,  and  if  there  was  negligence  in  the  discharge 
of  it.  the  negligence  was  that  of  the  master.  In  addition  to  this. 
Singleton,  one  of  the  defendants,  was  present  assisting  in  this  work, 
and  the  negligent  manner  in  which  the  work  was  done  was,  in  part, 
his  negligence.  While  a  representative  of  the  master  may  become 
a  fellow  servant  if  engaged  in  a  mere  operative  act,  the  master  never 
can.  The  servant  never  under  any  circumstances  impliedly  assumes 
any  risk  of  negligence  on  the  part  of  the  master,  and  if  his  personal 
negligence  proximately  contributes  to  the  injury  of  the  servant, 
he  is  liable  as  though  he  only  were  at  fault.  The  same  is  true  where 
the  injury  is  the  result  of  the  concurrent  negligence  of  the  master 
and  a  fellow  servant.  If  the  master  is  a  partnership,  then  all  the 
partners  are  liable,  as  the  negligence  of  one  is  the  negligence  of  all. 
(Crispin  v.  Babbitt,  81  N.  Y.  616,  37  Am.  Kep.  621.) 

Having  ascertained  that  the  slipping  of  the  rope  off  the  crowbar 
was  the  proximate  cause  of  the  injury,  the  jury  could  not  have  found 
that  the  plaintiff  assumed  that  risk.  Under  the  evidence,  it  was  not 
an  ordinary  risk  incident  to  the  business  in  which  he  was  engaged, 
nor  was  the  danger  from  insecurely  fastening  the  guy  rope,  under 
the  circumstances  detailed,  an  open  and  obvious  one. 

We  are  unable  to  find  anything  in  the  record  to  justify  the  con- 
clusion that  the  plaintiff  was  guilty  of  negligence  proximately  con- 
tributing to  his  injury.  It  is  true  that  the  derrick  was  plumb 
when  erected,  and  would  probablv  have  remained  so  if  it  had 
not  been  touclied,  but  no  stone  could  ever  have  been  hoisted  unless 
the  derrick  was  adjusted  for  that  purpose,  and  the  means  of  ad- 
justing was  by  pinching.  It  is  also  true  that  the  plaintiff  pinched 
the  derrick  in  order  to  adjust  it  to  the  work  to  be  done,  but  it  was 
put  there  to  be  pinched,  and  it  was  the  plaintiff's  duty  to  pinch  it. 
In  no  other  way  could  the  derrick  be  utilized.  The  record,  however, 
fails  to  disclose  any  negligence  on  the  part  of  the  plaintiff  in  the 
manner  in  which  he  pinched  it.  A  servant  has  the  right  to  assume 
that  a  tool  or  appliance  furnished  him  by  the  master  is  a  reasonably 
safe  tool  or  appliance  with  which  to  do  the  work  assigned  to  him. 
(Richmond  Ry.  Co.  v.  Williams,  86  Va.  165,  167,  9  S.  E.  990,  19  Am. 
St.  Rep.  876.) 


Employers'  Liabiljtt  —  Common-law  Defenses  —  Safe  Place 
AND  Appliances — Beck  v,  Sylva  Tanning  Co.^  Supreme  Court  of 
North  Carolina  {Dec,  20^  19 19)^  101  Southeastern  Reporter^  page 
498, — Beck  was  employed  by  the  defendant  company,  his  duties  re- 
quiring him  to  fill  tubs  with  chips  over  which  boiling  fluids  were 
poured  in  order  to  extract  certain  acids  from  the  wood.  While  en- 
gaged at  his  task  Beck  stumbled  over  some  chips  which  had  negli- 
gently been  permitted  to  accumulate  in  the  walkway  and  fell  into  a 
tub,  the  lid  of  which  had  negligently  been  left  off,  and  he  was  seri- 
ously burned  about  the  feet  and  kgs.    The  locality  about  the  tub  was 
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dark,  owing  to  the  fact  that  some  lights  which  had  been  broken  had 
not  been  replaced.  Beck  sued  for  damages  and  recovered  a  verdict 
of  $300,  and  the  employer  appealed.  The  employer  claimed  that 
Beck  was  contributorily  negligent  because  it  was  his  and  his  fellow* 
employees'  duty  to  clean  the  walkways,  put  the  lid  on  the  tub,  and 
to  replace  broken  light  bulbs.  It  also  claimed  that  if  Beck  was  not 
negligent  then  his  injuries  were  caused  by  the  negligence  of  fellow 
servants,  and  that  he  assumed  the  risk  of  his  employment  and  there- 
fore he  could  not  recover.  In  affirming  the  award  of  damages  the 
court  said  in  part : 

It  is  unquestionably  the  duty  of  the  master  to  use  proper  care  in 
providing  a  reasonaoly  safe  place  where  the  servant  may  do  his 
work,  and  reasonably  safe  machinery,  implements,  etc.,  with  which 
to  do  the  work  assigned  to  him,  and  this  duty  is  a  primary  and  an 
absolute  one,  which  he  can  not  delegate  to  another  without  at  the 
same  time  incurring  the  risk  of  himself  becoming  liable  for  the 
neglect  of  his  agent,  so  intrusted  with  the  performance  of  this  duty 
which  belongs  to  the  master,  for  in  such  a  case  the  negligence  of  the 
agent,  or  fellow  servant,  if  he  is  appointed  to  act  for  the  master,  is 
the  latter's  neglect  also.  (Hicks  v.  Mfg.  Co.,  138  N.  C.  319,  50  S.  E. 
703.) 

The  charge  of  the  court  as  to  assumption  of  risk  and  contributory 
negligence  was  plainly  correct,  and  in  strict  accordance  with  the 
precedents.  There  was  strong  evidence  of  negligence,  and  we  can  see 
very  little,  if  any,  of  assumption  of  risk  or  contributory  negligence ; 
but  the  charge  gave  the  defendant  the  full  benefit  of  both  pleas,  and 
we  do  not  see  how  the  judge  could  have  gone  further  than  ne  did,  in 
favor  of  these  defenses,  without  transgressing  the  well-settled  prin- 
ciples. 

Employers'  Liability — Course  of  Employment — Assault  by  Su- 
perintendent ON  Employee — De  Leon  v.  Doyhaf  Fish  Products  Co.^ 
Supreme  Court  of  Washington  {Nov.  27 ^  1918) ,  176  Pacific  Reporter y 
page  366. — The  home  office  of  the  defendant  company  was  in  Seattle. 
It  operated  a  cannery  in  Alaska  over  which  it  placed  one  Scott  as 
superintendent  with  very  broad  powers  to  conduct  the  business.  De 
Leon  was  employed  by  the  Alaska  cannery  and  was  afterwards  sus- 
pected of  attempting  to  create  unrest  and  discontent  among  the 
laborers  of  the  cannery.  Scott,  in  an  effort  to  set  things  right,  sent 
for  De  Leon.  When  De  Leon  put  in  an  appearance  Scott  roundly 
abused  him  and  finally,  without  provocation,  assaulted  him.  De 
Leon  brought  this  suit  for  damages  against  the  defendant  company 
and  recovered  judgment.  The  company  appealed,  declaring  that  it 
was  not  liable  for  the  torts  of  its  servants,  and  that  the  assault  was 
not  in  the  scope  of  the  superintendent's  employment.  In  affirming 
the  judgment  in  favor  of  the  plaintiff,  the  court  said  in  part : 

When  a  party  is  sued  for  assault  and  battery  by  his  servant  upon 
another^  liaoility  must  depend  either  upon  proof  of  an  express  direc- 
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tion  or  upon  such  facts  and  circumstances  as  will  imply  direction  or 
authority,  and  this  inference  may  be  drawn  by  the  jury  from  com- 
petent attending  facts  and  circumstances,  and  if  a  servant  is  en- 
gaged in  the  discharge  of  his  duties  to  the  master  and  is  acting  for 
the  betterment  or  well-being  of  his  business,  and  in  so  doing  wantonly 
or  maliciously  injures  another,  the  master  is  liable  to  the  person  so 
injured.  Having  given  his  sen^ant  general  power  to  maintain  dis- 
cipline within  the  bounds  of  his  own  discretion,  the  respondent  made 
itself,  under  the  elementary  principles  of  law,  liable  for  the  abuse  of 
that  power. 

Employers'  Liability — Employment  or  Children — Age  Limit — 
Contributory  Negligence — Effect  of  Statute — Karpeles  v.  Heine, 
Court  of  Appeals  of  New  York  (July  15,  1919),  1^4  Northeastern 
Reporter,  page  101, — ^Tlhe  defendant  Heine  was  the  owner  of  a  tene- 
ment house  containing  24  apartments.  The  building  was  in  charge 
of  a  superintendent,  who  had  authority  to  hire  and  discharge  the 
operator  of  the  house  elevator.  Karpeles,  the  plaintiff,  was  a  boy 
13  years  of  age  and  lived  in  the  apartments.  He  was  greatly  inter- 
ested in  the  operation  of  the  elevator,  and  when  he  heard  that  the 
regular  operator  was  about  to  leave  his  employment  he  asked  the 
superintendent  for  the  job.  On  the  day  of  the  accident  the  old 
operator,  an  applicant  for  his  job,  Karpeles,  and  the  superintendent 
were  on  the  ground  floor  of  the  building.  A  window  cleaner  entered 
the  elevator  and  desired  to  go  to  the  third  floor.  Karpeles  ran  into 
the  elevator  and  said  he  would  take  him  up,  but  the  window  cleaner 
refused  to  permit  him  to  do  so  until  the  superintendent  intervened 
and  assured  him  that  it  was  all  right  for  plaintiff  to  take  him 
up.  Karpeles  took  the  window  cleaner  to  the  third  floor,  discharged 
him,  and  returned  to  the  second  floor,  where  he  left  the  elevator  for 
some  purpose.  When  he  returned,  unknown  to  him,  the  elevator 
had  ascended  of  its  own  volition  and  he  unwittingly  walked  into 
the  open  shaft  and  fell  to  the  ground  below,  sustaining  injuries, 
for  damages  for  which  he  brought  this  action.  Section  93  of  chapter 
31,  Consolidated  Laws  of  New  York,  absolutely  prohibits  the  em- 
ployment of  a  minor  under  16  years  of  age  to  operate  an  elevator. 
The  trial  court  refused  to  allow  damages  and  entered  judgment  in 
favor  of  the  defendant  on  the  ground  that  Karpeles  had  been  guilty 
of  contributory  negligence.  On  appeal  this  decision  was  affinned 
by  the  appellate  division.  (167  N.  Y.  Supp.  925 ;  see  Bui.  No.  258,  p. 
64).  Karpeles  again  appealed  and  the  supreme  court  reversed  the 
lower  court's  decision  on  the  ground  that  the  violation  of  the  statute 
created  an  absolute  liability  on  the  part  of  the  employer  which  can 
not  be  defended  on  a  plea  of  contributory  negligence,  and  ordered  u 
new  trial.     The  opinion  of  the  court  is  in  part  as  follows: 
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Except  where  a  child  is  so  young  as  to  be  incapable  of  exercising 
judgment  or  discretion,  the  law  or  contributory  negligence  applies 
when  the  person  injured  is  an  infant  the  same  as  when  he  is  an  adult, 
although  the  age,  judgment,  intelligence,  and  experience  of  the  child 
must  be  taken  into  account  in  determining  whether  he  was  negligent, 
(Ihl  V.  Forty-Second  Street  etc.  E.  R.  Co.,  47  N.  Y.  317,  7  Am. 
Rep.  450.) 

A  person  under  the  age  of  16  years  has  not  the  experience  or  ma- 
ture judgment  of  an  older  person.  The  statute  arbitrarily  declares 
that— 

"  No  child  under  tlie  age  of  sixteen  years  shall  be  employed  or  per- 
mitted to  have  the  care,  custody,  or  management  of  or  to  operate  an 
elevator  either  for  freight  or  passengers."  (Sec.  93,  Labor  Law,  ch. 
31,  ConsoL  Laws.) 

The  prohibition  is  without  qualification  or  condition.  It  was 
enacted  to  wholly  prevent  a  person  of  such  immature  age  from  run- 
ning an  elevator  and  exposing  himself  to  the  danger  incident  thereto, 
and  at  the  same  time  to  relieve  persons  who  are  carried  on  an  elevator 
from  the  danger  which  would  result  from  committing  the  care,  cus- 
tody, management,  or  operation  of  the  elevator  to  a  person  under  16 
years  of  age.  It  is  based  upon  the  legislative  determination  that  a 
person  under  16  years  of  age  has  not  the  experience,  judgment,  or 
caution  required  of  one  who  is  to  assume  the  care,  custody,  manage- 
ment, or  operation  of  an  elevator. 

The  employment  of  a  person  under  16  years  of  age  to  run  an  ele- 
vator is  unlawful.  Where  a  statutory  prohibition  is  not  a  mere  regu- 
lation or  dependent  upon  some  other  fact,  such  as  obtaining  a  cer- 
tificate of  the  capacity  of  an  infant,  but  is  absolute  and  unqualified, 
its  violation  is  in  itself  a  basis  of  liability  by  the  employer  to  a  per- 
son who  is  injured  as  the  proximate  resiilt  of  his  employment  con- 
trary to  the  provisions  thereof.  In  such  a  case  the  liability  is  per  se. 
(Amberg  ^,  Kinley,  214  N.  Y.  531, 108  N.  E.  830.) 

The  judgment  of  the  lower  court  was  therefore  reversed  and  a  new 
trial  ordered. 


EMFLOYEas'  Liability — Employment  of  Children — Dangerous 
Employment — Laundry  JVLichine  Operator — Sanitary  Laundry 
Co.  V.  Adams^  Court  of  Appeals  of  KentiLcky  {Jam,,  2^,  1919)  j 
208  Southwestern  Reporter^  P^ge  6. — The  laws  of  Kentucky  (sub- 
sec.  9  of  section  331a  of  the  Kentucky  Statutes)  prohibit  the  employ- 
ment of  children  under  16  years  of  age  in  connection  with  the 
operation  of  laundering  machinery.  Virginia  Adams  was  a  girl 
under  16  years  of  age.  She  misrepresented  her  age  and  was  em- 
ployed by  the  defendant  laundry  company.  While  operating  a 
mangle  she  sostained  injuries  to  one  of  her  hands.  She  brought 
action  for  damages  and  recovered  in  the  lower  court.  In  affirming 
the  judgment  the  court  said  in  part : 

It  has  been  held  by  all  courts,  so  far  as  we  are  aware,  that  where  a 
master  employs  an  infant  in  contravention  of  a  statute  and  the  infant 
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sustains  injuries  proximately  resulting  from  and  having  a  causal 
connection  with  the  employment^  the  master  is  liable  and  can  not 
escape  such  liability  through  the  intervention  of  any  of  the  ordinary 
defenses  available  against  adults,  including  the  affirmative  ones  of 
contributory  negligence,  assumed  risk,  etc.  [Cases  cited,  including 
L.,  H.  &  St.  L.  Ry.  Co.  v.  Lyons,  156  Ky.  396, 159  S.  W.  971 ;  Bui.  No. 
152,  p.  111.] 

In  the  Lyons  case  above  referred  to  this  court  had  under  consid- 
eration the  effect  of  the  employment  of  infants  contrary  to  the  provi- 
sions of  our  statute,  and  after  considerable  discussion  in  which  cogent 
reasons  for  denying  the  defense  are  stated,  summed  up  its  conclusion 
by  stating: 

"  We  therefore  hold  that  neither  the  doctrine  relating  to  assumed 
risk  or  fellow  servants  or  contributory  negligence  has  any  place  in 
the  application  of  this  statute.  Tlie  employer  takes  all  the  risk ;  the 
child  none.  It  is  true  this  construction  makes  the  employer  the 
insurer  of  the  safety  of  the  child,  and  so  he  should  be.  The  lives  and 
limbs  of  children  are  too  valuable  to  be  sacrificed  in  dangerous  em- 
ployments; and  if  an  employer,  in  violation  of  the  statute,  engages 
the  services  of  a  child  in  such  employment,  he  must  see  to  it  that  no 
harm  comes  to  him ;  or,  if  he  does,  he  must  compensate  him  in  so  far 
as  money  can  do  for  the  injury  inflicted." 

With  reference  to  the  defense  that  the  child  was  by  her  own  prior 
acts  estopped  from  bringing  a  suit  for  damages,  the  court  said : 

There  are  other  cases  from  this  court  holding  that  under  peculiar 
circumstances,  an  infant  would  be  estopped,  especially  if  he  had  ren- 
dered himself  unable  to  restore  the  consideration.  But  it  does  not 
necessarily  follow  that  because,  this  court  in  such  cases,  contrary  to 
the  general  rule  upon  the  subject  (22  Cyc.  512,  610,  611),  applies  the 
doctrine  of  estoppel  to  infants,  that  a  master  may  plead  estoppel 
against  his  infant  servant,  who  was  employed  contrary  to  statutory 
provisions,  so  as  to  obtain  the  benefit  of  defensive  pleas  which  would 
have  been  applicable  but  for  the  infancy  of  the  servant.  To  so  hold 
would  result  m  indiscriminate  evasions  of  the  statute,  and  permit  the 
parties  to  accomplish  by  indirection  that  which  is  expressly  pro- 
hibited by  the  statute  in"  furtherance  of  a  wholesome  public  policy. 
The  courts  have  quite  generally  declined  to  permit  this  to  be  done. 
Cases  cited,  among  others :  Sturges  &  Burn  Mfg.  Co.  v.  Beauchamp, 
281  U.  S.  320.  84  Sup.  Ct.  60;  Bui.  No.  169;  p.  64. 

It  would  therefore  seem  that  upon  authority,  as  well  as  upon 
reason,  the  defense  of  estoppel  herein  urged  could  not  prevail. 


Employers'  Liability — Employment  of  Children — Dangerous 
Employment  —  Workmen's  Compensation  Act  —  Machinery  — 
Schwartz  v.  Argo  MiUs  Co,^  Court  of  Errors  and  Appeals  of  New 
Jersey  {Nov.  18^  1918)^  105  Atlantic  Reporter^  V<^^  ^^^- — Schwartz, 
a  minor  under  the  age  of  16  years,  was  employed  by  the  defendant 
company  and  his  employment  certificate  was  placed  on  file. 
Schwartz's  duties  were  at  first  the  operating  of  an  elevator.    Later 
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he  was  given  the  duty  of  emptying  cans  into  which  a  moving  trans- 
verse piece  of  machinery  dumped  waste  from  the  carding  machines. 
While  emptying  a  can  he  lost  his  balance  and  accidentally  got  his 
hand  caught  in  the  moving  portion  of  the  machine  and  was  severely 
injured.  Both  he  and  his  father  brought  actions  for  damages  based 
on  an  act  (as  amended  P.  L.  1914,  p.  488)  prohibiting  employers 
from  permitting  minors  under  the  age  of  16  years  to  work  between 
fixed  or  transversing  parts  of  any  machine  while  in  motion.  The 
trial  court  refused  to  let  the  case  go  to  the  jury,  holding  "  that 
plaintiff  was  not  working  between  fixed  or  transversing  parts  of  ma- 
chinery and  was  therefore  not  being  required  to  work  in  a  forbidden 
place"  and  granted  the  defendant  nonsuits  in  both  cases.  In  re- 
versing this  judgment  and  awarding  a  new  trial  the  appeal  court 
said  in  part : 

We  are  of  the  opinion  that  this  was  error.  The  clear  intent  of  the 
legislature  is  to  forbid  children  from  being  put  at  work  when  part 
of  the  appliance  is  stationary  and  part  in  motion.  The  machine  in 
Question  consisted  of  two  parts,  one  the  moving  part  for  combing 
tne  cotton,  and  the  other  the  can  to  receive  the  waste ;  they  were  parts 
of  the  machinery  necessary  to  accomplish  the  purpose  of  combing 
the  cotton,  and  while  the  can  was  movable  it  was  so  only  for  the 
purpose  OT  permitting  the  removal  of  the  waste,  a  necessary  part  of 
the  production  of  the  machine,  and  a  jury  might  well  find  it  to  be 
within  the  legislative  meaning  of  a  fixed  part  used  in  conjunction 
with  the  moving  part  of  the  machine,  which  was  the  direct  cause  of 
the  injury. 

That  the  common-law  rules  and  not  the  workmen's  compensation 
act  is  applicable  to  the  situation  now  presented  was  settled  by  this 
court  in  Hetzel  v.  Wasson  Piston  Ring  Co.,  89  N.  J.  Law,  201,  98 
Alt.  306  [Bui.  No.  224,  pp.  74,  76].  If  the  plaintiff  proved  the  fore- 
going facts,  he  was  at  least  entitled  to  the  judgment  of  the  jury  as  to 
the  inferences  to  be  drawn. 

We  think  that  the  plaintiff  was  entitled  to  have  the  juir  say,  among* 
other  things,  whether  he  was  put  to  work  in  a  place  forbidden  by 
law  under  such  conditions  as  amounted  to  negligence  on  the  part  of 
the  defendant,  and  that  the  nonsuit  can  not  he  supported  by  this 
record. 


Emplotir's  Liability — Employment  of  Children — Dangerous 
Employment — Workmen's  Compensation  Act — Suit  for  Dam- 
ages— Wolff  V.  Fulton  Bag  &  Cotton  MUls^  Supreme  Court  of  New 
Torkj  Appellate  Division^  Second  DepartmeM  {Dec.  6,  1918)^  173 
New  York  Supplement^  page  76, — Mary  Wolff,  a  minor  under  the 
age  of  16  years,  was  employed  by  the  defendant  company  and  put  to 
work  operating  a  power  press.  The  company  had  failed  to  procure 
an  employment  certificate  from  the  plaintiff  Wolff,  as  required  by 
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the  labor  law.  It  had  also  failed  to  provide  the  machine  with  proper 
guards.  The  plaintiff  in  operating  the  machine  had  her  hand 
crushed  and  amputation  followed.  She  disregarded  the  workmen's 
compensation  law  and  gave  notice  and  brought  action  as  required  b}- 
the  employers'  liability  provisions  of  the  labor  law.  The  lower  court 
sustained  the  defendant  company's  plea  that  the  workmen's  compen- 
sation law  was  a  bar  to  a  recovery  of  damages  under  the  employers' 
liability  provisions.  In  reversing  this  judgment  and  granting  the 
plaintiff  right  to  proceed  with  her  case  the  appellate  division  said,  in 
part: 

We  reach  the  conclusion  that  the  workmen's  act  is  not  a  bar  to  the 
plaintiff's  common-law  action  for  damages.  Her  employment  in  the 
defendant's  factory  on  the  day  of  the  accident  was  unlawful,  tlie  de- 
fendant had  no  riirht  to  employ  her,  and  in  doing  so  it  was  guilty  of 
a  misdemeanor,    (l^enal  Law,  sec.  1275  (Consol.  Laws,  c.  40).) 

We  think  that,  in  enacting  the  workmen's  compensation  law  with 
reference  to  the  rights  and  remedies  of  emplovers  and  employees  the 
legislature  referred  to  legal  employment.  To  construe  the  law  as 
permitting  an  employer,  who  has  employed  children  illegally  in  work 
expressly  forbidden  by  law,  to  insist  that  they  are  deprived  of  their 
common-law  rights  and  must  look  to  the  compensation  act  for  relief, 
would  be  to  nullify  the  provisions  of  the  labor  law  and  to  disregard 
the  public  policy  of  the  State. 

The  judgment  of  the  lower  court  was  therefore  reversed. 


Employers'  Liability — Employment  of  Children — ^LiABiLrrY  fob 
Acts  of  Servants — People  v.  Sheifi^ld  Farm^-SlawsoTi-Decker  Co., 
Court  of  Appeals  of  New  York  {Dec.  10^  1918),  121  Northeastern 
Reporter,  page  i74. — The  defendant  company  is  engaged  in  the  sale 
of  milk.  It  employs  125  drivers  to  deliver  the  milk.  It  has  a  rule, 
of  which  all  of  its  drivers  are  aware,  forbidding  the  permitting 
of  anyone  not  in  the  employ  of  the  defendant  to  ride  on  the  wagons 
or  assist  them  in  their  work.  This  rule  had  been  violated  a  number 
of  times,  but  the  only  discipline  meted  out  by  the  company  was  rep- 
rimands. One  employee  had  been  arrested  and  convicted  for  em- 
ploying a  child  under  the  age  of  14  years,  but  he  had  not  been  dis- 
charged. Schmidt,  one  of  defendant's  drivers,  employed  a  boy  of 
13  years  and  paid  him  himself.  His  purpose,  it  seems,  was  to  prevertt 
the  theft  of  milk  bottles  and  was  thus  of  benefit  to  the  defendant. 
The  defendant  had  inspectors  and  was  aware  that  its  rule  had  been 
violated  in  a  number  of  cases,  but  it  had  had  no  actual  knowledge 
of  the  employment  of  the  boy  by  Schmidt.  This  action  is  brought 
by  the  State  of  New  York  to  prosecute  the  defendant  for  the  viola- 
tion of  section  162  of  the  labor  law  (Consol.  Laws,  ch,  31),  and  de- 
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fendant  was  convicted  and  fined  $20.    Defendant  appealed.    The 
court  of  appeals,  in  affirming  the  conviction  spoke,  in  part,  as  follows : 

The  employer  is,  therefore,  chargeable  with  the  sufferance  of  illegal 
conditions  of  delegates  of  his  power.  But  to  say  that  does  not  tell 
us  how  sufferance  may  be  implied.  We  do  not  construe  the  statute 
with  all  the  rigor  urged  by  counsel  for  the  people.  Not  every  casual 
service  rendered  by  a  child  at  the  instance  of  a  servant  is  "  suffered  " 
by  the  master.  Sufferance  as  here  prohibited  implies  knowledge  or 
the  opportunity  through  reasonable  diligence  to  acquire  knowledge. 
This  presupposes  in  most  cases  a  fair  measure  at  least  of  continuity 
and  permanence.  Whatever  reasonable  supervision  by  one's  self  or 
one's  agents  would  discover  and  prevent,  that,  if  continued,  will  he 
taken  as  suffered.  Within  that  rule,  the  cases  must  be  rare  where 
the  prohibited  work  can  be  done  within  the  plant,  and  knowledge 
or  tne  consequences  of  knowledge  avoided.  But  where  work  is  done 
away  from  the  plant,  the  inference  of  sufference  weakens  as  the  op- 
portunity for  supervision  lessens.  On  the  other  hand,  we  think 
the  statute  draws  no  distinction  between  sufferance  and  permission. 
This  is  apparent  from  its  scheme  as  revealed  in  I'elated  sections. 
(Labor  law,  sees.  70,  161,  93,  131.)  The  two  words  are  used  indis- 
criminately. In  such  circumstances  each  case  may  take  some  color 
from  the  other.  Permission,  like  sufferance  connotes  something  less 
than  consent.  Sufferance,  like  permission,  connotes  some  oppor- 
tunity for  knowledge.  Thus  viewed,  the  scheme  of  the  statute  be- 
comes consistent  and  uniform. 

Our  conclusion  is  that  there  is  some  evidence  of  the  defendant's 
negligence  in  failing  for  six  months  to  discover  and  prevent  the 
employment  of  this  child ;  that  the  omi^on  to  discover  and  prevent 
was  a  sufferance  of  the  work;  that  for  the  resulting  violation  of  the 
statute  a  fine  was  properly  imposed. 


Empu)ter'8  Liability — Emplotment  of  Minobs — Injury  to 
SEHVAirr — Care  Required — Faulube  to  Warn  of  Dangers — Broim 
V.  AtcMaon  T,  &  8.  F.  Ry.  Co.^  Supreme  Court  of  Kansas  {Apr,  12^ 
1919)^  180  Pacific  Reporter^  page  811. — ^A  foreman  of  the  railway 
company  in  its  water  service  was  doing  some  work  in  connection 
with  a  masonry  well  which  was  located  in  the  bed  of  the  Walnut 
River  about  50  to  60  feet  from  the  bank  and  surrounded  bv  water 
20  feet  deep.  Some  driftwood  had  become  lodged  against  the  well 
which  it  was  found  desirable  to  have  removed.  This  necessitated 
the  use  of  a  boat,  and  having  none  for  this  purpose  the  foreman 
engaged  Willie  Brown,  a  boy  of  17  years,  who  had  a  boat,  to  assist 
in  this  work.  Brown  proceeded  to  work  as  directed  by  the  foreman 
until  instructed  to  cease  and  go  after  the  man  who  was  on  top  of  the 
well  and  who  had  been  assisting  him  in  removing  the  drift.  When 
his  boat  reached  the  well,  the  masonry  gave  way  and  it  fell  into  the 
water  drawing  the  boat  in  the  vortex  and  partially  filling  it.  Brown 
and  the  man  on  the  well  fell  into  the  water  and  Brown  was  drowned. 
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Action  was  brought  for  damages  for  his  death  and  recovery  was 
had,  from  which  judgment  the  company  appealed,  on  the  ground 
that  a  rule  of  the  company  prohibited  the  employment  of  minors 
without  the  consent  of  their  parents,  and  therefore  Brown  had  not 
been  an  employee  and  the  company  had  owed  him  no  duty  of  pro- 
tection. The  court  in  affirming  the  judgment  for  plaintiff  said  in 
part: 

The  point  is  made  in  behalf  of  the  company  that,,  even  if  the  fore- 
man did  undertake  to  employ  Willie  Brown,  his  act  was  not  bind- 
ing upon  the  company  because  of  this  rule.  If  the  point  were  other- 
wise good,  it  might  be  met  by  the  suggestion  that  the  employment 
of  the  boy  was  within  the  apparent  scope  of  the  foreman's  authority 
(Townsend  v.  Bailway  Co.,  8»  Kan.  260,  128  Pac.  389),  or  that 
the  foreman  was  authorized  to  employ  the  boy  at  once,  notwith- 
standing his  minority,  by  reason  of  the  emergency  with  which  he 
was  confronted.  However,  we  deem  it  unnecessary  to  invoke  either 
of  the  principles  referred  to.  The  rule  of  the  company  that,  when  a 
minor  is  employed,  the  written  consent  of  the  parents  shall  be  re- 
quired, does  not,  in  our  judgment,  prevent  the  relation  of  employer 
and  employee  being  established  between  the  company  and  a  minor 
without  such  consent,  so  far  at  least  as  to  render  the  company  liable 
for  an  injury  received  by  him  while  working  for  it,  caused  by  its 
failure  to  take  such  precautions  for  his  protection  as  it  owes  to 
employees  generally.  But,  however  that  may  be,  we  hold  that  a 
minor  who  without  notice  of  such  a  rule  perxorms  services  for  the 
company  at  the  instance  of  the  person  authorized  to  employ  workmen 
for  that  purpose  is,  while  so  engaged,  entitled  to  the  care  and  pro- 
tection ordinarily  due  from  an  employer  to  an  employee. 

There  was  clearly  room  for  a  reasonable  conclusion  that,  if  the 
boy  had  been  warned  of  the  likelihood  of  the  well  falling,  and  of 
the  probable  effect  of  its  fall,  he  might  have  proceeded  with  more 
caution  and  saved  himself.  This  is  perhaps  what  the  jury  had  in 
mind  in  saying  that  the  company  neglected  to  provide  necessary 
means  for  escape.  At  all  events  we  consider  the  evidence  as  justify- 
ing the  verdict  against  the  defendant  on  the  ground  of  negligence  m 
failing  to  warn  the  boy  of  the  danger  he  was  incurring. 


Employers*  Liability — Factory  Begulations — Failure  to  Pro- 
vide Safety  Devices — Goggles — Emerson-BraMingham  Co,  v- 
Crowe^  Appellate  Court  of  Indiana  {Nov,  26^  1919) ,  125  Northeastern 
Reporter^  page  223, — This  was  an  action  for  damages  for  personal 
injuries  sustained  by  Crowe  while  working  for  the  Emerson-Brant- 
ingham  Co.,  brought  under  chapter  236,  Acts  of  1911  (sec.  3862a  et 
seq.,  Burns'  E.  S.  1914).  This  act  imposes  upon  all  employers  the 
duty  of  providing  safe  and  tested  tools,  appliances,  and  mechanisms 
and  also  requires  them  to  make  all  machinery  and  equipment  safe 
and  to  provide  safety  appliances  and  devices.  The  employer's  fore- 
man directed  Crowe  to  aid  in  making  a  ^^  cold  cut,"  which  it  seems 
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was  a  process  of  cutting  a  piece  of  steel  with  a  cold  chisel  and  sledge 
hammer.  Crowe  was  not  provided  with  goggles  or  any  other  safety 
device.  During  the  course  of  cutting  the  piece  of  steel  a  sliver  flew 
off  and  struck  Crowe  in  the  left  eye,  injuring  it  so  badly  that  it  had 
to  be  removed.  The  injury  also  impaired  the  sight  in  the  other 
eye.  A  verdict  in  the  sum  of  $4,800  was  returned  for  Crowe  and 
the  employer  appealed.  In  affirming  the  decision  the  court  said  in 
part: 

It  is  contended  by  appellant  that  the  words,  "  every  device,  care, 
and  precaution.''  are  general,  and  following,  as  they  do,  the  specific 
words  that  sucn  owner  shall  ^^  require  that  all  appliances,  toms,  all 
contrivances,  and  everything  whatsoever  used  therein,  are  careniUy 
selected,  inspected,  and  tested  so  as  to  detect  and  exclude  defects 
and  dangerous  conditions  ♦  ♦  *  and  that  all  dangerous  con- 
trivance, tools,  *  *  *  are  securely  *  *  *  covered  or  other- 
wise protected^  with  safetv  arrangements  and  appliances  to  the  full- 
est extent  possible,"  must  be  construed  to  mean,  under  the  doctrine  of 
ejusdem  generis,  guards,  precautions,  and  safety  devices  about  ma- 
chines and  tools  of  the  same  or  of  similar  character  to  those  enumer- 
ated, and  not  goggles,  or  mere  appliance  attached  to,  or  worn  upon, 
■  the  person  of  the  employee. 

The  doctrine  involved  here  has  been  so  thoroughly  discussed  in  the 
case  of  United  States  Cement  Co.  v.  Cooper,  172  Ind.  699,  88  N.  E.  69, 
that  further  discussion  is  needless.  From  a  study  of  the  act  involved, 
as  a  whole,  it  clearly  appears  that  the  purpose  of  the  lawmaking  body 
was  to  provide  a  general  plan  for  the  safety  and  health  of  factory 
laborers,  and  to  that  end,  having  specifically  named  machinery,  ap- 
pliances, tools,  etc.,  terms  intended  to  cover  every  thine:  within  the 
plant,  as  included  in  the  class  that  must  be  safe,  and  safely  guarded, 
thereby  exhausting  the  class,  it  goes  further,  and  by  a*blanket  man- 
date says  that  the  owner  or  operator  must  use  "  every  device,  care, 
and  precaution  "  which  it  is  practicable  and  possible  to  use  for  the 
protection  of  the  employee.  Whether  the  failure  to  use  some  device, 
not  included  in  those  specifically  named,  goggles,  for  instance,  is 
negligence,  is  a  question  of  fact  for  the  jury.  We  hold  that  the  first 
paragraph 'of  complaint  states  a  cause  of  action,  and  that  the  de- 
murrer thereto  was  properly  overruled.  In  the  second  paragraph 
of  complaint  it  is  averred  that  appellee's  injuries  were  received  while 
performing  a  service  which  he  was  ordered  and  directed  to  perform*, 
oy  his  foreman,  whose  orders  he  was  bound  to  obey,  and  that  he  was 
unacquainted  with  the  nature  and  character  of  the  work,  and  he  had 
never  prior  to  said  time  engaged  or  assisted  in  said  work  and  had 
no  means  of  knowing  and  did  not  know  of  the  dancers  and  hazards 
of  such  work,  and  that  appellant's  foreman  well  knew  of  such 
dangers  and  hazards.  Appellant  contends  that  the  danger  to  which 
appellee  was  subjected  by  obeying  appellant's  orders  was  a  matter  of 
common  knowleage,  and  that  therefore  he  was  entitled  to  no  warn- 
ing from  appellant.  Granting  the  assertion,  still  appellant  certainly 
owed  it  to  its  own  protection  to  warn  appellee,  for  it  is  expressly 
provided  in  section  8020b,  Bums'  K.  S.  1914,  that  the  fact  that 
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hazards  and  dangers  inherent  or  apparent  contributed  to  the  injury 

is  not  a  defense,  and  further  that  the  injured  employee  shall  not  be 
held  guilty  of  negligence  or  contributory  negligence  where  the  injury 
resulted  from  such  employee's  obedience  to  any  order  or  direction 
which  he  was  under  obligation  to  obey,  and  by  section  8020c  such 
employee  does  not  assume  the  risk  by  such  obedience  to  orders  or 
directions.  If  the  danger  was  inherent  and  apparent,  and  well 
known  to  appellant,  and  yet  unknown  to  and  not  assumed  by  ap- 
pellee, certainly  it  was  negligence  on  the  part  of  appellant  to  order 
and  direct  performance  without  giving  warning  of  such  danger  to 
appellee.  The  second  paragraph  of  complaint  states  a  cause  of 
action,  and  the  demurrer  thereto  was  properly  overruled. 

Finally,  the  appellant  contends  that  the  amount  of  damages  wa> 
excessive,  citing  m  support  thereof  the  Acts  of  1915,  page  400,  being 
the  workmen's  compensation  act,  by  which  it  appears  by  appellant's 
computation  that  the  appellee  would  have  received  under  this  act 
the  sum  of  $594;  but  it  must  be  kept  in  mind  that  the  compensation 
provided  for  in  this  act  is  only  for  the  loss  of  earning  capacity  and 
does  not  include  dama^^Bs  for  any  loss  of  anv  member  of  the  body 
or  any  damages  for  pain  or  for  suffering.  (Centlivre  Beverage  Co. 
V.  Ross,  124  N.  E.  220,  decided  at  this  term.)  The  workmen's  com- 
pensation act  can  not  be  a  criterion  by  which  the  damages  in  this 
case  can  be  measured,  and  we  can  not  say,  as  a  matter  of  law,  that 
the  damages  were  excessive.  There  was  sufficient  evidence  to  sustain 
the  verdict,  and  it  was  not  contrary  to  law. 

The  judgment  is  affirmed. 


Employers'  LiABiLrrr — ^Fellow  Servants— Vic®  Prinoipajcs — 
IhjAL  CAPAcrrr — Morin  v.  Rainey  et  aZ.,  St.  Louis  Court  of  Appeah. 
Missouri  {Ja/n*  7, 1919) ,  S07  Southwestern  Reporter^  page  858. — ^Morin 
was  a  Croatian  and  unable  to  speak  the  English  language  and  was 
injured  by  reason  of  the  negligence  of  Rainey  while  in  the  employ 
of  the  codefendant,  the  American  Car  &  Foundry  Co.  The  foundry 
company  was  engaged  in  making  car  wheels  and  used  electric  motor 
trucks  operated  upon  tracks  to  transport  the  molten  metal  to  the 
molds.  Morin  had  been  engaged  in  skimming  molten  metaK  when 
Rainey,  who  operated  the  electric  trucks  from  a  platform  by  means 
of  a  controller,  directed  him  to  devote  his  time  to  adjusting  the 
position  of  the  pots  upon  the  trucks  and  in  which  the  molten  metal 
was  transported.  Morin  was  under  the  direction  of  Rainey,  althoujrh 
both  were  under  a  common  foreman.  Rainey  directed  Morin  to 
adjust  a  pot  upon  a  truck,  which  Morin  proceeded  to  do.  It  was 
necessary  that  Morin  go  between  the  trucks  to  do  this,  and  while  he 
was  there  Rainey  without  giving  warning  started  the  trucks,  with 
the  result  that  Morin  was  injured  and  lost  a  leg.  The  defendant 
company  claims  that  Rainey  was  a  fellow  servant,  and  that  therefore 
it  is  not  liable,  and  that  even  if  Rainey  was  a  vice  principal  he  was 
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also  a  iidlow  ^ervaat  so  £ar  «s  Morin  was  concernecL    The  opinion 
0f  the  oour^  is  in  part  as  Mlows: 

If  <me  servant  is  dotbed  with  pow«r  to  direct  and  ccmtrol  other  serv- 
ant 4>T  another  savant  in  the  performanee  of  soioe  braiK^h  of  the 
niaster^s  work,  the  master  is  liable  for  negligence  on  the  part  of 
such  superior  servant  in  the  exercise  of  such  power  and  authority 
conferred  upon  him. 

The  ^^  dual>capacity  doctrine '^  has  ton^  been  recognieed  in  this 
State.  And  it  has  long  been  settled  that  where  one  servant  is  in- 
jnred  by  the  neglig^^t  act  of  another  servant  occupying  a  dual 
capacity^  it  is  the  character -of  the  act  and  ncyt  the  rank  of  tiii^e  servant 
that  <i6tennines  the  questian  of  the  master's  liability  lor  such  negli- 
gence. (See  English  v.  Eand  Shoe  Co.,  145  Mo.  App.  450.  122 
S.W,747.^ 

In  om^  view  of  the  facts  {plaintiff's  injury  was  due  to  the  negligence 
of  Kainey  as  a  vice  principal  (the  master's  negligesoce)  combined 
with  his  negligence  as  a  fellow  servant.  And  it  is  well  sd;tled  that 
when  the  neghgence  of  the  master  is  oombined  with  that  of  a  fellow 
servaM  in  producing  the  injury^  the  negligence  of  neither  being 
the  sole,  efiScient  cause^,  both  the  "master  and  the  feliow  servant  are 
liable,  and  the  injured  servant  may  maintain  his  action  against 
either  or  both. 

But  there  is  another  view  of  the  case  which  in  our  judgment 
leaves  no  room  for  doubt  as  to  the  liability*  of  the  de&ndent.  nlien 
plaintiff  went  upon  the  track  between  these  tri^cks  he  did  so,  not  of 
his  own  initiative,  but  in  obedience  to  the  express  command  of  the 
master  then  and  there  issued  by  the  vice  principal  Rainey ;  and  hav- 
ing thus  8&at  the  plaintiff  into  this  position  to  perform  the  work 
in  (fiiestaon  it  became  the  personal,  nondelegable  tiuty  of  the  master 
to  exercise  ordinary  care  to  keep  safe  the  place  where  the  plaintiff 
was  thus  required  to  work.  And  the  plaintiff  was  entitled,  within 
reason,  to  rely  upon  the  implied  assurance  that  this  duty  would  be 
performed.  This  is  a  duty  which  the  defendant  can  not  shift  to  or 
pert  «pon  others  so  as  to  exculpate  himself  from  liability  when  an 
iiijiiry  happens  by  reason  of  its  nonpea*f(»manoe.  If  the  master 
deputizes  such  a  duty  to  a  servant,  no  matter  how  low  the  latter 
may  be  in  rank  or  scale  of  employment,  as  to  that  duty  the  acts  of 
such  servant  become  in  law  the  acts  of  the  master. 


Employer's  Liability — Fellow  ServzVnts — ^Relations  of  Cowork- 
ers— VoLTTKTEERS — Gulfpovt  d'  3f.  V.  Tvoction  Co.  V.  FauLh^  Supreme 
C&urt  of  Mississippi^  Division  A  {Jan,  13^  1919) ^  80  Southern  Re- 
porter^  page  Slfi. — ^Faulk  was  employed  by  the  traction  company  and 
was  put  to  woik  with  a  man  named  Chambers  as  a  "  trouble  shooter." 
Chambers  had  been  with  the  company  a  long  time,  was  an  expe- 
rienced chauffeur,  and  was  provided  with  a  Ford  automobile  for  the 
purpose  of  riding  along  the  company^s  tracks  in  his  occupation  of 
"  trouble  shooter."  F^ulk  and  Chambers  sometimes  worked  together 
and  at  other  times  worked  alone.    Chambers  assumed  authority  over 
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Faulk  when  Ihey  were  together,  although  he  was  being  paid  less. 
On  one  occasion  while  working  together  Chambers  indicated  to  Faulk 
at  the  completion  of  the  work  that  he,  Faulk,  was  to  crank  the  ma- 
chine, which  Faulk  proceeded  to  do.  The  machine  kicked  and  Faulk 
was  injured  and  sued  for  damages.  In  reversing  the  judgment  of  the 
lower  court  in  Faulk's  favor  the  court  said  in  part : 

There  was  no  testimony  whatever  to  show  that  Chambers  was  a 
superior  agent  of  the  appellee  or  had  the  right  to  direct  or  control  his 
services.  They  were  merely  fellow  servants  of  equal  dignUy.  It  is 
well  settled  that  the  authority  of  an  agent  to  bind  his  principal  rests 
upon  the  powers  conferred  upon  him  by  the  principal.  (Milling  Co. 
V.  Phillips,  117  Miss.  204,  78  South.  6.) 

The  assumption  of  authority  of  one  servant  to  control  another, 
and  the  acquiescence  of  the  second  servant  to  this  control,  does  not 
render  the  employer  liable  in  the  absence  of  authority  conferred  upon 
the  servant  by  the  master. 

It  was  no  part  of  the  appellee's  duties  to  crank  or  have  anything 
whatever  to  do  with  this  automobile  except  to  ride  in  it.  In  attempt- 
ing to  crank  it  he  was  a  mere  "  volunteer,"  and  the  appellant  is  not 
responsible  for  his  injury. 


Employers'  Liability — Mine  Kegulations — Violation — Operat- 
ing Electric  Trolley  System  in  Gaseous  Portion  of  Mine — Jaroji 
V.  Wright  et.  cd,^  Supreme  Court  of  Pennsyivama  (Feb.  10^  1919)^ 
106  Atlantic  Reporter^  p^g^  798. — The  defendants,  receivers  of  the 
Merchants  Coal  Co.,  operated  an  electric  trolley  haulage  system  in 
the  Oreanda  mine  at  Boswell.  On  August  9,  1916,  a  portion  of  the 
mine  became  gaseous  and  was  closed.  On  August  20  work  was  again 
resumed.  On  the  morning  of  August  31  Dip  Entry  No.  8  was  found 
by  the  fire  boss  to  be  gaseous,  and  he  erected  a  barricade  and  posted 
danger  notices  to  prevent  men  from  working  in  that  entry.  Later 
in  the  morning  the  barricade  and  signs  were  removed  and  Jara$  and 
others  went  to  work  in  the  entry.  Thereafter  the  electric  locomotive 
was  run  into  that  portion  of  the  mine  and  an  explosion  was  caused 
from  a  spark  made  by  the  running  of  the  trolley  pole  along  the 
trolley  wire.  Jaras  was  killed.  Jaras's  widow  sued  for  damages,  and 
the  jury  rendered  a  verdict  for  $7,500.  Notwithstanding  this,  the 
court  rendered  judgment  for  the  defendants,  and  the  plaintiff  ap- 
pealed. On  the  appeal  the  decision  was  reversed  and  judgment  in 
accordance  with  the  verdict  directed,  the  court  saying  in  part: 

Plaintiff's  statement  of  claim  sets  forth  as  her  cause  of  action,  inter 
alia,  a  violation  of  article  11,  section  6,  of  the  act  of  June  9,  1911 
(P.  L.  798),  which  provides  that  — 

"  Electric  haulage  by  locomotives  operated  from  a  trolley  wire  is 
not  permissible  in  any  gaseous  portions  of  mines,  except  upon  intake 
air,  fresh  from  the  outside." 
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At  the  trial  evidence  was  produced  to  show  that  this  portion  of  the 
mine  was  gaseous;  that  it  was  not  supplied  with  intake  air  fresh 
from  the  outside,  but  by  air  contaminated  by  being  brought  through 
other  gaseous  portions  of  the  mine ;  and  that  the  explosion  resulted 
from  a  spark  caused  by  the  running  of  the  trolley  pole  along  the 
trolley  wire. 

In  its  opinion  entering  judgment  for  defendants  non  obstante  vere* 
dicto,  the  court  below  states  that  the  facts  were  as  hereinbefore  set 
forth,  but  holds  that  "  the  removal  of  the  fence,  turning  on  the  cur- 
rent, and  operation  of  the  locomotive  was  the  proximate  cause"  of 
the  injury.  With  that  conclusion  we  can  not  agree.  The  removal 
of  the  barricade  was  not  the  proximate  cause,  for  the  explosion  would 
have  occurred  even  though  it  had  then  been  in  place.  The  turning 
on  of  the  current  of  electricity  was  not  the  proximate  cause,  for  the 
electric  current  could  have  been  run  indefinitely  over  the  trolley  wire 
and  no  explosion  take  place ;  so  the  evidence  shows,  and  so  everyone 
knows  who  watches  at  night  a  trolley  wire  of  one  oi  our  electric  rail- 
ways. Nor  was  the  gaseous  condition  of  the  mine,  or  the  presence  or 
absence  of  intake  air  fresh  from  the  outside,  the  proximate  cause,  for 
either  or  both  could  have  existed  in  that  mine  and  no  explosion  have 
occurred.  It  follows  that  the  proximate  cause  must  have  been  the 
running  of  the  trolley  pole  along  the  highly  charged  trolley  wire, 
just  as  the  evidence  shows  and  the  jury  found ;  and  as  it  was  so  run 
m  a  gaseous  portion  of  the  mine,  where  there  was  no  intake  air  fresh 
from  the  outside,  defendants  violated  an  express  statutory  duty 
which  they  owed  to  decedent,  and,  the  jury  having  found  that  he  haa 
not  been  guilty  of  contributory  negligence,  they  are  liable  to  plaintiff 
for  their  dereliction  of  duty. 


Employers'  Liability — Negligence  of  Physician — Neouqence  in 
Selection  of  Physician — Smith  v.  Buckeye  Cotton  OH  Co.^  Su- 
preme Court  of  Arkansas  {May  19,  1919),  212  SoutJuwestem,  Re- 
porter,  pa^e  88, — iSmith  was  employed  by  the  defendant  company. 
He  was  directed  to  wipe  an  engine  and  while  doing  so  got  his  fingers 
caught  and  crushed  in  the  machinery.  He  was  then  directed  to  go  to 
a  physician  employed  by  the  company  to  treat  its  injured  employees. 
The  company's  physician  treated  Smith's  injuries  in  such  a  way  that 
it  became  necessary  for  all  of  the  fingers  on  his  injured  hand  to  be 
amputated.  This  suit  was  brought  against  the  company  for  the 
negligent  treatment  of  plaintiff's  injuries  by  the  company's  physi- 
cian. Judgment  was  awarded  in  favor  of  the  defendant  on  a  di- 
rected verdict.  The  judgment  on  appeal  was  affirmed.  In  stating 
the  law  of  the  defendant's  liability  in  such  a  case  the  court  said : 

We  have  a  case,  therefore,  in  which  the  pleadings  and  proof  show 
only  that  an  injured  employee  was  directed  to,  and  placed  in  charge 
of,  a  physician  who  was  guilty  of  negligence  in  his  treatment  of  the 
case.  But  this  allegation  and  this  proof  did  not  make  a  case  for  the 
jury.  Where  the  employer  owes  his  employee  the  duty  of  furnishing 
medical  attention,  or  undertakes  to  discharge  that  duty,  he  does  not 
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become  liable  for  tbe  pbji^iui's  n^li^nce  or  Iwck  of  skili,  but  is 
liable  only  wb^  he  fails  in  tbe  dischar^  of  his  duty  to  exercise  ordi- 
nary care  to  select  a  physician  possessing  the  requisite  ddll  and  learn- 
ing and  one  who  would  give  the  patient  the  attention  and  treatment 
which  the  case  rcguires.  This  is  the  doctrine  of  the  case  8f  Ark.  Mid- 
land Ry.  Co.  V.  Pearson,  98  Ark.  399,  135  S.  W.  917,  and  of  St.  L^ 
L  M.  &  S.  R.  Co,  V.  TiiyioT,  113  Ark,  445, 168  &  W.  564. 


Employbrs'  Liability — Railroad  Companies — Constitutionality 
or  Statute  —  Office  Employees  —  Seawsr  v.  Greai  Northern  Ry. 
<7^.,  Supreme  Court  of  Mitmegota  {May  IS^  19J9)^  17£  Northwestern 
Reporter^  page  765, — Sarah  O.  Seamer  was  employed  by  the  defend- 
ant railway  company  as  a  clerk  in  its  offices,  which  were  located  in  a 
building  several  blocks  from  the  railroad.  She  was  injured  in  tlie 
coarse  of  her  employment  througii  the  negligence  of  a  fellow  servant 
as  she  was  entmng  a  passenger  elevator  in  the  building.,  and  sued  to 
recover"  damages  under  a  State  law  relating  to  railroads.  The  de- 
fendant, after  attacking  the  constitutionality  of  the  law,  alleged  tliat 
the  act  under  which  Seamer  sued  did  not  include  her  or  persons  per- 
forming her  class  of  work.  The  railway  also  sought  to  maintain  tliat 
the  statute  violated  the  United  States  Constitution  in  that  it  denied  it 
the  equal  protection  of  the  laws.  The  lower  court  granted  judgment 
in  favor  of  the  defendant  on  a  motion  for  judgment  on  tlie  plead- 
ings; a  motion  by  the  plaintiff  for  a  new  trial  was  also  denied,  where- 
upon she  appealed.  The  supreme  court  reversed  the  order  denying 
a  new  trial,  holding  the  law  constitutional  and  applicable  to  such  a 
case. 

The  first  contention  related  merely  to  the  title  of  the  act,  which 
the  court  held  sufficient.  The  next  was  as  to  the  application  of  the  law 
to  a  person  in  the  position  of  the  plaintiff — i.  e.,  not  connected  di- 
rectly with  the  operation  of  trains.    The  act  provides  first  of  all : 

That  every  company,  person,  or  corporation  owning  or  operating, 
as  a  common  cai'rier  or  otherwise,  a  steam  raUroad  or  railway  in  the 
State  of  Minnesota,  shall  be  liable  in  damages  to  any  employee  suf- 
fering injury  while  engaged  in  such  employment.     *     ♦     • 

The  court  recognized  that  an  earlier  law  had  been  held  to  apply 
only  to  those  employees  who  were  subject  to  railroad  hazards,  due  to 
the  thouglit  that  "  unless  so  limited  it  was  unconstitutional  as  class 
legislation.    Such  reason,  as  will  be  noticed  later,  is  not  persuasive 


now." 


The  court  then  recited  the  development  of  ideas  as  to  classification, 
and  concluded : 

We  think  we  are  ki  harmonv  with  the  State  courts  generallv,  and 
with  the  Supreme  Court  of  the  Ignited  States,  in  its  consideration  of 
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State  legislation  claimed  to  be  in  violation  of  the  fourteenth  amend- 
ment, when  we  hold  as  we  do  that  the  act  of  1915,  when  applied  to 
one  employed  by  a  common  carrier  steam  railroad  and  working  as 
was  the  plaintiff,  does  not  offend  the  State  or  Federal  Constitution. 
This  is  the  only  constitutional  question  bef(»:«  us. 
Order  reversed. 


Employers'  LiABiLrrr  —  Railroad  Compa:nies  —  Federal  Stat- 
zrm — AsstTMPTioN'  OF' Risk — CoNTRiBtrroRY  Negligence — ^Defective 
Tooij — Pryor  et  al.  v.  "WiUiams^  Umted  States  Supreme  Court  {Nov. 
8,  1990)^  41  Supreme  Court  Reporter^  page  36. — AUega  Williams, 
who  had  been  reared  on  a  farm,  became  employed  by  the  Wabash 
Railroad  for  which  Pryor  and  another  were  the  receivers,  his  em- 
ployment continuing  from  August  to  November,  1915,  when  he  was 
injured.  Williams  was  engaged  in  tearing  down  a  bridge  on  the 
line  of  the  railroad.  He  had  been  given  a  clawbar  by  his  employer 
and  directed  to  draw  some  bolts.  He  made  only  a  hasty  and  casual 
inspection  of  the  top  side  of  the  clawbar  and  thus  did  not  notice 
that  on  the  bottom  side  the  claws  **  had  become  so  rounded  and  dull 
by  long  usage  that  they  could  not  be  made  to  grab  the  shank  se- 
curely." When  he  proceeded  to  use  the  clawbar  it  slipped  from  the 
bolt,  causing  him  to  lose  his  balance  and  fall  12  feet  to  the  ground. 
He  brought  suit  for  damages  under  the  Federal  employees'  liability 
act,  as  the  railroad  was  engaged  in  interstate  commerce.  The  de- 
fiendant  diarged  him  with  negligence,  assumption  of  risk,  and  con- 
tributory negligence.  The  verdict  was  for  Williams  in  the  sum  of 
$5,000,  and  an  appeal  was  taken  to  the  Kansas  City  Court  of  Ap- 
peals. This  court  regarded  the  defect  as  so  obvious  in  the  simple 
tool  that  the  employee  '^  must  be  held  to  have  appreciated  the  danger 
and  to  have  voluntarily  assumed  it."  It  therefore  reversed  the 
judgment,  but  on  account  of  an  objection  by  one  judge  referred  the 
case  to  the  supreme  court  of  the  State,  which  ruled  that  the  com- 
pany was  negligent  in  furnishing  the  defective  tool  and  the  em- 
ployee only  negligent  in  using  it,  so  Uiat  under  the  Federal  law  re- 
covery was  not  barred  but  only  reduced  in  amount.  The  award  of 
damages  was  therefore  affirmed,  and  the  company  took  the  case  to 
the  Supreme  Court  of  the  United  States  on  a  writ  of  certiorari. 

Here  it  was  held  that  the  supreme  court  of  the  State  had  erred 
in  classing  the  act  of  the  employee  as  contributory  negligence,  and 
that  the  question  should  have  been  submitted  to  the  jury  with  an 
instruction  as  to  assumption  of  risk  that  made  possible  a  denial  of 
all  liability  on  the  part  of  the  employer.  The  judgment  of  the 
trial  and  supreme  courts  was  therefore  reversed  and  the  case  re- 
wanied. 
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Employers'  Liability — Railroad  Companies — ^Federal  Statut 
Assumption  of  Risk — Tnjtjry  to  Switchman — Chicago^  R.  /.  &  P. 
Ry,  Co,  et  al,  v.  Ward,  Suprefne  Court  of  the  United  States  {Mar.  i, 
79^) ,  40  Suprevut  Court  Reporter,  p<ige  275, — Fred  Ward  was  em- 
ployed by  the  Chicago,  Rock  Island  &  Pacific  Railway  Co.  as  a 
switchman  and  was  injured  while  engaged  in  interstate  commerce. 
Ward  was  working  with  Carney,  an  engine  foreman,  and  was  on  the 
top  of  a  box  car  ready  to  apply  the  brakes  after  the  string  of  cars, 
of  which  his  was  one,  was  uncoupled.  Through  the  negligence  of 
Carney  the  cars  were  not  uncoupled  at  the  proper  time,  but  the  engine 
was  ordered  to  slow  down  in  such  a  way  that  when  the  slack  in  the 
couplings  was  taken  up  Ward  was  thrown  from  the  top  of  the  car  on 
which  he  was  working  and  sustained  injuries  for  which  he  brought 
suit  under  the  Federal  employers'  liability  act.  He  was  awarded  a 
judgment  by  the  trial  court,  which  decision  was-  affirmed  by  the 
Supreme  Court  of  Oklahoma  (173  Pac.  212),  and  the  defendants 
bring  certiorari  to  the  United  States  Supreme  Court.  The  defend- 
ants claim  that  the  trial  court  erred  in  charging  the  jury  that  Ward 
did  not  assume  the  risks  of  employment.  The  court,  in  ruling  on 
this  point,  considered  the  evidence  and  came  to  the  conclusion  that 
the  situation  in  whicK  Ward  found  himself  was  an  emergency  and 
the  question  of  assumption  of  risk  should  not  have  been  brought  up. 
The  opinion  as  rendered  by  Mr.  Justice  Day  is,  in  part,  as  follows : 

The  Federal  employers'  liability  act  places  a  coemployee's  negli- 
gence, when  it  is  the  ground  of  the  action,  in  the  same  relation  as 
that  of  the  employer  upon  the  matter  of  the  assumption  of  risk. 

The  testimony  shows  that  Ward  had  neither  warning  nor  oppor- 
tunity to  judge  of  the  danger  to  which iie  was  exposed  by  the  failure 
of  the  engine  foreman  to  cut  off  the  cars.  For  the  lack  ot  proper  care 
on  the  part  of  the  representative  of  the  railroad  company  while 
Ward  was  in  the  performance  of  his  duty,  he  was  suddenly  precipi- 
tated from  the  front  end  of  the  car  by  the  abrupt  checking  resulting 
from  the  failure  to  make  the  disconnection.  This  situation  did  not 
make  the  doctrine  of  assumed  risk  a  defense  to  an  action  for  damages 
because  of  the  negligent  manner  of  operation  which  resulted  in 
Ward's  injury,  and  the  part  of  the  charge  complained  of,  though  in- 
accurate, could  have  worked  no  harm  to  the  petitioners.  It  was  a 
sudden  emergency,  brought  about  by  the  negligent  operation  of.  that 
particular  cut  of  cars,  and  not  a  condition  of  danger,  resulting  from 
the  master's  or  his  representative's  negligence,  so  obvious  tnat  an 
ordinarily  prudent  person  in  the  situation  in  which  Ward  was  placed 
had  opportunity  to  know  and  appreciate  it  and  therefore  assume 
the  risk. 


Employers'  Liability — ^Railroad  Companies — Federal  Statute — 
Assumption  or  Risk — Safe  Place  to  Work — Kansas  City,  M,  <6 
O.  Ry.  Co.  V.  Roe,  Supreme  Court  of  Oklahonia  {Apr.  15, 1919),  180 
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Pacific  Reporter  J  page  371, — Roe  was  in  the  employ  of  the  defendant 
railway  as  a  foreman  of  a  switching  crew,  and  while  fulfilling  his 
duties  he  was  killed,  by  reason  of  the  engine  on  which  he  was  riding 
becoming  derailed  and  turning  over,  the  escaping  water  and  steam 
scalding  him.  Roe  had  been  sent  to  Clinton  to  have  his  engine  cleaned. 
The  orders  under  which  he  was  sent  there  included  both  a  running 
order  and  a  slow  order.  The  slow  order  was  given  because  the  tracks  . 
were  in  very  poor  repair ;  the  tracks  were  also  covered  with  snow.  On 
the  return  trip  from  Clinton  to  Altus  running  orders  were  given,  but 
no  slow  order  was  given,  and  it  was  on  this  trip  that  the  accidejit 
occurred.  Action  for  damages  was  brought  and  a  judgment  for 
plaintiff's  administrator  followed,  whereupon  the  defendant  ap- 
pealed, alleging  assumption  of  risk.  In  affirming  the  judgment 
against  the  railway,  the  court  said  in  part : 

The  law  applicable  to  the  defense  of  assumption  of  risk,  under 
the  Federal  employers'  liability  act,  is  that  of  the  common  law  as 
it  existed  prior  to  the  passage  of  that  act,  except  where  the  common 
carrier  has  violated  some  section  enacted  for  the  safety  of  em- 
ployees. Since  plaintiff  does  not  contend  that  the  evidence  in  this 
case  shows  that  there  has  been  any  violation  of  any  such  statute, 
the  defense  of  assumption  of  risk,  as  it  existed  at  common  law,  is 
open  to  the  defendant.' 

On  the  issue  of  the  assumption  of  risk  by  a  servant  who  has 
sustained  injuries  where  the  evidence  is  harmonious  and  consistent 
and  the  circumstances  are  such  that  all  reasonable  men  must  reach 
the  same  conclusion,  the  question  whether  plaintiff  assumed  the 
risk  is  one  of  law  for  the  determination  of  the  court;  but,  where  the 
facts  are  controverted  or  are  such  that  different  inferences  may  be 
drawn  therefrom,  the  question  as  to  the  assumption  of  risk  should 
be  submitted  to  the  jury  under  projDer  instructions  from  the  court. 

The  undisputed  evidence  in  this  case  is  that  the  defendant  com- 
pany's roadbed  was  in  a  bad  state  of  repair,  which  created  an 
extraordinary  risk  attributable  to  the  negligence  of  the  company. 

It  can  not  be  said  that,  merely  because  the  deceased  and  the 
engineer  on  the  switch  engine  had  a  slow  order  on  the  trip  to 
Clinton,  this  fact  imputed  to  the  deceased  knowledge  that  there 
were  rotten  and  broken  ties  and  other  defective  conditions  under 
the  snow. 

There  is  also  evidence  in  the  record  from  experienced  railroad  men 
that,  when  an  order  is  given  on  one  trip,  it  spends  its  force  when  the 
trip  is  completed,  and,  if  they  are  directed  to  return  over  the  same 
route  without  the  order  being  renewed  or  another  given,  they  have 
a  right  to  assume  that  the  bad  places  have  been  repaired ;  but,  not 
withstanding  the  fact  that  they  did  not  have  a  slow  order,  the 
engineer,  Trumbo,  testified  that  he  was  proceeding  slowly  over  the 
place  of  the  a<?cident,  and,  as  he  thought,  with  perfect  safety.  It  is 
well  settled  that  a  railroad  company  is  liable  to  an  employee  for  an 
injury  to  said  employee  proximately  resulting  from  the*  negligence  of 
the  railway  company  in  permitting  its  tracks  to  get  out  of  repair  and 
remai;[i  in  an  unsafe  condition. 
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EMPIiOTEBS'  LlABUJTY — BaXIAOAD  CoMPAKIES — FeUERAL  StATUTK— 

Intebstate  Commebce — Baggage  Agent  at  Station — WpRKM£N'i> 
Compensation  Law — Carherry  v.  DeloAjoarej  JL,  <jh  W,  Ry.  Co.^  Court 
of  Errors  and  Appeals  of  New  Jersey  {Nov.  17^  1919)  j  108  Atlantic 
Reporter^  page  364* — Carberry  was  employed  by  the  defendant  com- 
paiay  as  a  baggage  agent  at  a  station  in  New  Jersey.  His  duties  con- 
sisted in  meeting  all  trains,  both  State  and  interstate,  stopping  at 
the  station,  receiving  from  them  mail  and  baggage,  and  delivering 
such  baggage  and  mail  as  was  to  be  put  aboard  outbound  trains. 
He  met  a  train  from  Bingliamton,  N.  Y.,  and  received  some  letterb 
and  papers.  As  the  train  started  he  grabbed  a  handrail,  and  while 
running  alongside  the  ti*ain  speaking  to  a  trainman  he  struck  a 
snow  bank  and  fell  under  the  train  and  was  killed.  His  adminis- 
tratrix brought  action  for  compensation  under  the  workmen's  com- 
pensation act  and  was  granted  an  award,  which  on  appeal  wa^  re- 
versed by  the  supreme  court  on  tlie  ground  that  Cai^berry,  when 
killed,  was  engaged  in  interstate  commerce,  and  that  the  case  was 
governed  by  the  Federal  employers'  liability  act.  The  administra- 
trix appealed.    In  affirming  the  decision  the  court  said,  in  part : 

We  agree  with  the  supreme  court  that  the  proofs  demonstrated 
conclusively  that  the  decedent  was  engaged  in  interstate  coimuerce 
at  the  time  of  his  injury  and  death. 

It  seems  to  have  been  argued  in  the  supreme  court  that  he  was  not 
engaged  in  an  act  of  ^^  interstate  commerce,"  because  it  is  not  sliown 
that  any  of  the  articles  delivered  or  received  came  from  out  of 
the  State  or  was  going  out  of  the  State,  or  that  the  conversation 
was  upon  an  interstate  matter.  But  that  is  not  the  test.  It  w^ 
plainly  part  of  his  interstate  duty  to  meet  the  train  and  see  if  any- 
thing ox  an  interstate  character  had  to  be  done  as  resped;ed  that 
particular  stop,  and  such  interstate  relation  to  tlie  train  continued 
as  long  as  the  communication  between  him  and  the  train  was  kept 
up.  It  can  not  be  said  that  he  was  engaged  in  intrastate  commerce 
for  the  instant  he  might  be  receiving  a  piece  of  intrastate  baggage, 
and  changed  to  interstate  commerce  with  the  next  piece. 

Since  the  decedent  at  the  time  he  was  killed  was  engiiged  in  inter- 
state commerce,  compensation  can  not  be  awarded  his  administratrix 
under  the  New  Jersey  workmen's  compensation  act,  the  Federal 
employers'  liability  act  being  exclusive  m  such  case.  (Bounsaville 
V.  Centi-al  Railroad  Co.,  90  N.  J.  Law  176, 101  Atl.  182;  Erie  R  Co.  v. 
Winfield,  244  l^.  S.  170,  37  Sup.  Ct.  65G  fBul.  No.  246,  p.  265J.) 

The  judgment  of  the  supreme  court  will  be  affirmed. 


Employees'  Liability — ^Eailboad  Companies — ^Fedecal  Statute^ 
Int£bstats  CoMME&cfi — CooK  INJURED  IN  Camp  Cajb — PAUodelphh^ 
B.  d'  W.  R.  Co.  V,  &niiai,  TJmted  States  Supreme  CouH  {May  19, 
1919)^  39  Suprem-e  Court  Reporter^  page  396, — Smith  was  employed 
by  the  railway  company  as  a  mess  cook  for  a  gang  of  bridge  car- 
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penters.  He  worked  in  a  camp  car,  which  was  moved  from  place  to 
place  OA'^r  an  interstate  road  as  the  needs  of  the  brid|»es  on  which  tlie 
carpenters  were  employed  demanded.  While  at  work  in  tlie  camp  car 
Smith  was  injured  by  the  negligent  act  of  a  locomotive  engineer  in 
striking  a  car  next  to  th«  camp  car,  both  of  which  were  on  a  siding. 
Smith  sued  Hnder  the  Federal  employers'  liability  act  and  recovered 
judgment.  The  case  was  appealed,  and  the  Maryland  Court  of  Ap- 
peals affirmed  the  judgment,  holding  that  the  work  Smith  was  doing 
whejx  injured  was  intei-state  commerce  work  and  tliat  he  properly 
sued  under  the  Federal  employere'  liability  act,  (BuL  No.  258,  p. 
75.)  Subseqxie&tly  appeal  was  again  taken,  to  the  United  States 
Supreme  Cknirt,  and  the  decision  was  again  affirmed,  the  court 
unanimously  holding  that  Smith  was  employed,  as^the  carpenters 
were,  in  interstate  commerce,  within  the  meaning  of  the  employers' 
liability  act,  Mr.  Justice  Pitney  saying  in  part  :* 

Taking  it  to  be  settled  by  the  decision  of  this  court  in  Pedersen  v, 
Delaware,  L.  &  W.  K.  E.  Co.,  229  U.  S.  146,  33  Sup.  a.  648  [BuK 
No.  152,  p.  85],  that  the  repair  of  bridges  in  use  as  instrumentalities 
of  intrstate  commerce  is  so  closely  related  to  such  commerce  as  to  be 
in  practice  and  in  legal  contemplation  a  pait  of  it,  it  of  course  is 
evident  that  the  work  of  the  brid«:e  carpenters  in  the  present  case 
was  so  closely  related  to  defendant  s  interstate  commerce  as  to  be  in 
effect  a  part  of  it.  The  next  question  is,  what  was  plaintiff's  relation 
to  the  work  of  the  bridge  carpenters  ?  The  significant  thing,  in  our 
opinion,  is  that  he  was  employed  by  d«ef endant  to  assist,  and  actually 
was  assisting,  the  work  of  the  bridge  carpenters  by  keeping  their 
bed  and  board  close  to  their  place  of  work,  thus  rendering  it  easier 
for  defendant  to  maintain  a  proper  organization  of  the  bridge  gang 
and  forwarding  their  work  by  reducing  the  time  lost  in  going  to  and 
from  their  meals  and  their  lodging  place.  Hence  he  was  employed, 
as  they  were,  in  'interstate  commerce  within  tHe  meaning  of  the 
employers'  liability  act. 


Employers'  Liability — Railroad  Companies — Federal  SrATrrE — 
Interstate  Commerce — Crossing  Flaoman — Chicago  <i*  A,  R,  Co.  v. 
Ifidustrial  CommiSfSion  et  «?,,  i^ujrrejiie  Court  of  Illinois  {J^naie  18^ 
1919)^  124  N ortheasteivn,  Reporter^  page  3^4. — ^This  was  a  proceeding 
bought  by  the  administrator  of  one  Clark,  deceased,  for  compensa- 
tion for  his  death  under  the  provisions  of  the  Illinois  workmen's 
compensation  act.  Clark  was  employed  as  a  crossing  flagman  on 
Sangamon  Avenue  in  the  city  of  Springfield  where  the  Chicago  & 
Alton  Railroad  and  Chicago,  Peoria  &  St.  Louis  Railroad  converged 
and  crossed  the  public  highway.  An  ordinance  of  the  city  of  Spring- 
field required  that  the  two  railways  maintain  a  flagman  at  thi*=^  cross- 
ing, and  pursuant  to  an  agreement  between  the  railroad  companies 
the  Chicago  &  Alton  Railroad  employed  Clark,     The  tracks  were 


124  DECISIONS  OF  COUKTS  AFFECTING  LABOR. 

used  indiscriminately  by  both  interstate  and  intrastate  trains.  Clark 
was  killed  by  an  interstate  train,  and  his  employer  claims  that  he  was 
at  the  time  of  his  injury  engaged  in  interstate  commerce  and  there- 
fore no  recovery  could  be  had  under  the  workmen's  compensation 
law,  but  that  the  Federal  employers'  liability  act  applied.  In  re- 
versing the  award  for  compensation  and  holding  that  Clark  had 
been  engaged  in  interstate  commerce  the  court  said  in  part : 

Several  questions  are  raised  and  argued  in  the  briefs.  It  is  first 
necessary  to  consider  and  decide  whether  there  can  be  a  recovery  in 
this  cause  under  the  Illinois  workmen's  compensation  act  (Hnrd's 
Bev.  St.  1917,  c.  48,  sees.  126-152i),  or  whether  the  cause  is  compre- 
hended within  the  meaning  and  scope  of  the  Federal  employers'  lia- 
bility act  (act  Apr.  22,  1908,  c.  149,  35  Stat.  65,  U.  S,  Comp.  St.,  pp. 
8657-8665).  It  is  contended  by  the  plaintiff  in  error  that  the  de- 
ceased was  employed  in  interstate  commerce  and  if  this  position  is 
sustained  it  will  be  unnecessary  to  consider  the  other  questions  in- 
volved. 

.  The  Federal  employers'  liability  act  makes  it  clear  that  every  com- 
mon carrier  by  railroad,  while  engaged  in  interstate  conunerce,  shall 
be  liable  in  damages  to  anj^  person  suffering  injury  while  he  is  em- 
ployed by  such  carrier  in  interstate  commerce  under  conditions  set 
forth  in  the  act. 

In  the  instant  case  deceased  was  engaged  in  the  maintenance  of  the 
good  order  of  the  tracks  of  plaintiff  m  error — one  of  the  instrumen- 
talities used  by  it  in  the  transportation  of  goods  in  interstate  com- 
merce. 

It  has  been  contended  by  defendant  in  error  that  while  the  de- 
ceased may  have  been  killed  by  a  train  engaged  in  interstate  com- 
merce he  was  not  killed  by  a  train  of  the  plaintiff  in  error;  therefore 
he  was  not  engaged  in  interstate  commerce  of  his  employer.  We  can- 
not agree  with  this  view.  If  an  employee  is  engaged  in  protecting 
the  instrumentalities  of  the  interstate  commerce  of  his  master  and 
is  killed  in  the  course  of  this  employment,  his  injuries  arise  out  of  his 
employment,  and  the  cause  is  one  within  the  scope  of  the  Federal 
employers'  liability  act,  regardless  of  who  inflicts  the  injury  causing 
the  death. 

We  therefore  conclude  that  Thomas  Clark,  deceased,  was  at  the 
time  of  his  injury  employed  in  interstate  commerce,  and  that  the 
liability  of  the  plaintiflfin  error  is  entirely  fixed  and  governed  by  the 
Federal  employers'  liability  act.  It  follows  that  the  industrial  com- 
mission did  not  have  jurisdiction  of  this  proceeding,  and  the  circuit 
court  erred  in  not  quashing  the  proceedings,  record,  and  award  of 
the  industrial  commission. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause  re- 
manded. 


Employers'  Liability — Railroad  Companies — Federal  Statutb— 
Interstate  Commerce — Electric  Street  Railways — Nelson  v.  Iron- 
wood  di  B,  Ry,  <&  Light  Co,^  Supreme  Court  of  Michigan  {Dec,  i?7, 
1918)^  170  Northwestern  Reporter^  page  4^. — Nelson  was  employed 
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as  a  motor  man  by  the  defendant  company,  which  operated  a  street 
railway  system  between  Bessemer,  Mich.,  and  the  village  of  Giles, 
Wis.  The  railway  ran  through  the  city  of  Ironwood,  Mich.,  where 
Nelson  began  his  run,  which  extended  to  the  village  of  Jessieville,  a 
suburb  of  Ironwood,  and  return.  When  he  returned,  he  turned  the 
car  over  to  another  crew,  which  took  it  to  Hurley,  Wis.  It  will  be 
noticed  that  the  company's  business  was  interstate  and  Nelson's  car 
was  engaged  in  such  business,  although  Nelson  himself  did  not  leave 
the  State  of  Michigan  on  his  own  run.  On  the  day  of  the  accident 
Nelson  had  taken  his  car  to  Jessieville  and  was  returning  when  hi$ 
car's  trolley  flew  off  and  he  was  compelled  to  go  to  the  rear  <d  tha 
car  between  the  tracks  to  replace  it.  While  manipulating  the  rope 
to  replace  the  trolley  another  car,  approaching  at  a  high  rate  of* 
speed  and  without  warning,  struck  Nelson's  car  and  caught  him  be- 
tween the  two  cars,  injuring  him  severely.  Neither  party  had  elected 
to  come  under  the  workmen's  compensation  act.  Nelson  brought 
action  at  common  law  and  the  defendant  company  opposes  this, 
claiming  that  action  should  be  brought  under  the  Federal  employers' 
liability  act.  Nelson  contended  that  electric  street  railways  did  not 
come  under  the  Federal  act  and  that  he  was  not  at  the  time  of  his 
injury  engaged  in  interstate  commerce.  The  court,  in  holding  that 
the  Federal  law  applied,  rendered  its  decision,  in  part,  as  follows : 

In  our  opinion,  it  must  be  said  that  it  was  the  intent  of  Congress 
by  the  act  in  question  to  include  street  railways  that  were  engaged 
in  interstate  commerce,  and  therefore,  if  it  can  be  said  that  plaintiff 
was  engaged  in  interstate  commerce  at  the  time  of  the  accident,  his 
action  should  have  been  brought  under  the  Federal  act. 

It  is  the  contention  of  the  plaintiff  that,  even  if  it  should  be  held 
I  hat  the  defendant,  in  the  operation  of  its  street  railway,  was  under 
the  Federal  act,  plaintiff  was  not  at  the  time  of  the  accident  engaged 
in  interstate  commerce,  and  was  not,  therefore,  subject  to  the  provi- 
sions of  that  act.  With  this  contention  we  can  not  agree.  In  the 
instant  case  the  street  car  on  which  the  plaintiff  was  employed  was 
an  instrumentality  clearly  engaged  in  interstate  commerce  and  the 
case  comes  within  the  test  laid  down  in  Shanks  r,  D.  L.  &  W.  R.  Co., 
239  U.  S.  556,  36  Sup.  Ct.  188  [Bui.  No.  224,  p.  97],  where  it  is  stated 
that  the  question  is : 

"  Was  the  employee  at  the  time  of  the  injury  engaged  in  interstate 
transportation  or  in  work  so  closely  related  to  it  as  to  be  practically 
a  part  of  it?". 

The  car  upon  which  the  plaintiff  was  employed  went  from  one 
State  into  the  other,  and,  the  plaintiff  being  employed  thereon,  the 
case  is  clearly  within  the  test  above  set  forth,  and  it  must  therefore 
be  said  -that  he  was  engaged  in  interstate  commerce. 


Employers' Liability — Railroad  Companies — ^Federal  Stathtj 
Interstate  Commerce — Filling  in  "RoADBED—Kimell  v.  Chicago^ 
M.  it  St.  P.  Ry.  Co.,  United  States  Supreme  Court  {May  19, 1919)^ 
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39  Sup7*ein€  t'tmH  S^porter^  foge  Ifll. — Kinzell  -was  injured  while  in 
the  employ  of  the  defendajit  railway  oejnpftiiy,  a»d  he  brought  action 
fer  damftgeB  under  the  Federal  eni|)loyers^  iiabilky  act.  The  rail- 
way company  contendfi  'that  the  work  Kinzell  was  doing  was  not 
ifiterstate  commerce  work  according  4o  the  ^atu4e.  The  railway 
Qompaay  was  engaged  in  .filling  in  a  gulch  with  eart]^  and  stones. 
The  gulch  was  bridged  by  a  trestle  and  interstate  trains  passed  over 
\t  daily.  The  work  had  Teach»d  such  a  stage  4hat  W:hen  >eart^  was 
dumped  alongside  tl>e  track  some  ^  it  would  sometimes  fall  back 
on  the  rails  and  between  them,  necessitating  tlie  use  of  a  ^  butidQeer,*^ 
which  was  a  contrivance  ior  pushing  ihe  earth  from  the  rails  and 
sipreading  it.  Kinsell  was  employed  abeui^  this  ^'doaser,'^  and  also 
with  a  shovel  in  removing  earth  and  stones  from  between  tl^  tracks. 
He  was  injured  as  a  pesult  of  the  ng^iigent  use  of  the  ^  doze'r.*'  The 
opinion  of  the  court  is  in  part  as  follows:: 

With«these  facts  before  it^  the  Supreme  Coiultof  Idaho,  i^  its  judg- 
ment which  we  are  ifeviewing,  reversed  (the  judgment  -of  the  lower 
court  in  £inzell''s  -i^^^v  solely  >upon  the  .ground  that  he  was  not  em- 
ployed in  interstate  commerce  at  the  time  he  was  inj^ured,  and  gave 
this  as  the  reason  for  its  conclusion : 

"  We  are  of  the  opinion  that  constructing  a  fill  to  take  the  place 
otf  a  trestle  which  is  being  used  in  interstate  commerce  is  new  con- 
struction, and  that  the  &U  does  not  become  a  part^tlie  railroad  until 
it  is  completed  and  the  track  is  placed  upon  it  instead  of  upon  tlie 
trestle." 

It  being  admitted  that  the  railway  company  was  engaged  in  inter- 
state commerce,  the  only  question  tor  decision  is  wTiether  the  peti- 
tioner was  employed  in  such  commerce  within  the  meaning  of  the 
act  as  construed  by  this  courL 

In  Pederson  «.  Delaware,  Lackawanna  &  Western  E.  E.  Co^  229 
U.  S.  146,  33  Sup.  Ct.  648  [Bui.  Xo.  152,  p.  85],  it  is  stated  tliat  a 
guide  to  a  decision  of  such  a  case  as  we  have  here  may  be  found  in 
the  questions :  Was  the  work  being  done  independently  of  tlie  inter- 
state commerce  in  which  the  company  was  engaged,  or  was  it  so 
closely  connected  tlierewith  as  to  be  a  part  of  its  Was  its  perform- 
ance a  matter  of  indifference  so  far  as  that  commerce  was  concerned, 
or  was  it  in  the  nature  of  a  duty  resting  upon  the  carrier? 

He  was  "  employed  "  in  keeping  the  interstate  track,  which  was  in 
daily  use,  clear  and  safe  for  interstate  trains,  or  as  ihe  superintendent 
of  the  railway  company  stated  it,  he  was  engaged  with  tlie  *' dozer" 
and  shovel  in  making  the  track  safe  for  the  operation  of  trains  an*! 
in  avoiding  delay  to  tlie  commerce  passing  over  it.  Thus  the  ca^e 
falls  plainly  within  the  scope  of  the  decisions  which  we  have  cited, 
supra,  and,  regardless  of  what  might  have  been  said  of  the  JBH  bef oiv. 
it  had  clearly  become  a  part  of  the  interstate  railway  wheal  the  peti- 
tioner was  injured,  for  it  had  reached  the  stage  where  it  required  tlu^ 
work  of  men  and  machinery  to  kee])  the  interstate  tracks  dear  dur- 
ing further  construction,  aiid  the  work  of  such  men  was  therctif^^' 
not  only  concerned  with,  it  was  an  intimate  and  integral  part  of,  tlie 
conducting  of  interstate  transportation  over  the  bridge. 
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We  can  not  doubt  that  the  Supreme  Court  of  Idaho  fell  into  error 
in  r^arding  the  fill  as  new  construction  so  unrelated  to  the  conduct 
of  interstate  commerce  over  the  bridge  at  the  time  the  accident  to 
the  petitioner  occurred  that  the  work  being  done  by  him  should  be 
regarded  as  not  related  to  or  necessary  to  the  safe  conduct  of  that 
commerce,  and  the  judgment  of  that  court  is  tl^refore  reversed  and 
the  case  remanded  lor  further  proceedings  not  inconsistent  with  this 
opinion. 


Employers'  Liabiijty — Railroad  Companies — Federal  Stat- 
ute— Interstate  Commerce — ^Local  Coal  Train — Workmen's  Com- 
pensation Act  not  Applicable — Philadelphia  &  R.  Ry.  Co.  v.  Han- 
cocky  United  States  Supreme  Court  {June  i,  1920)^  Jfi  Supreme  Court 
Reporter^  page  612,\ — ^Hancock  was  killed  while  working  as  a  train- 
man for  the  Philadelphia  &  Beading  Bailway  Co.  His  widow 
brought  action  for  compensation  and  an  award  was  made  in  her 
f  a vor^  which  on  appeal  was  affirmed  by  the  Supreme  Court  of  Penn- 
sylvania. The  company  appealed  to  the  United  States  Supreme 
Court,  declaring  that  as  deceased  had  been  engaged  in  interstate  com- 
merce at  the  time  of  his  death  recovery  of  damages  by  his  widow 
must  be  had  under  the  Federal  employers'  liability  act  and  not  under 
the  State  workmen's  c<Mnpensation  law.  The  Supreme  Court  ac- 
cepted this  view  and  reversed  the  decision  affirming  tiie  award  of 
compensation.  The  decision  of  the  court  as  rendered  by  Mr.  Justice 
McBeynolds  is  in  part  as  follows : 

If,  when  the  accident  occurred,  the  husband  was  employed  in  com- 
merce between  States,  the  challenged  judgment  must  be  reversed,  and 
he  was  so  employed  if  any  of  the  cars  in  his  train  contained  interstate 
freight.  (Employers'  liability  act,  Apr.  22,  1908,  c.  149,  35  Stat.  65, 
Comp.  St.  8667-8665  [cases  cited].) 

The  duties  of  the  deceased  never  took  him  out  of  Pennsylvania; 
they  related  solely  to  transporting  coal  from  the  ijaines.  When  in- 
jured he  belonged  to  a  crew  operating  a  train  of  loaded  cars  from 
Locust  Gap  colliery  to  Locust  Summit  yard,  two  miles  away.  The 
ultimate  destination  of  some  of  these  cars  was  outside  of  Irennsyl- 
vania.  This  appeared  from  instruction  cards  or  memoranda  deliv- 
ered to  the  conductor  by  the  shipping  clerk  at  the  mine.  Each  of 
these  referred  to  a  particular  car  by  number  and  contained  certain 
code  letters  indicating  that  such  car  with  its  load  would  move  beyond 
the  State.  <*. 

Pursuing  the  ordinary  course  these  cars  were  hauled  to  Locust 
Sununit  yard  and  placed  upon  appropriate  tracks ;  there  the  duties  of 
the  first  crew  in  respect  of  them  terminated.  Later,  having  gathered 
them  into  a  train,  another  crew  moved  them  some  10  miles  to  Shamo- 
kin  scales,  where  they  were  inspected,  weisrhed,  and  billed  to  specifi- 
cally designated  consignees  in  another  State.  In  due  time  they 
passed  to  their  final  destinations  over  proper  lines.  Freight  charges 
at  through  rates  were  assessed  and  paid  for  the  entire  distance  begin- 
ning at  tne  mine. 


128  DECISIONS  OF  COUaTS  AFFECTING  LABOB« 

_  Kespondent  maintains  that  the  coal  in  cars  ticketed  for  transporta* 
tion  as  above  described  did  not  become  part  of  interstate  commerce 
until  such  cars  I'eached  Shamokin  scales  and  were  there  weighed  and 
billed.  But  we  think  former  opinions  of  this  court  require  the  con- 
trary conclusion.  The  coal  was  in  the  course  of  transportation  to 
another  State  when  the  cars  left  the  mine.  There  was  no  interrup- 
tion of  the  movement ;  it  always  continued  toward  points  as  origin- 
ally intended.  The  determining  circumstance  is  that  the  shipment 
was  but  a  step  in  the  transportation  of  the  coal  to  real  and  ultimate 
destinations  in  another  State. 

The  judgment  of  the  State  court  was  therefore  reversed  and  the 
cause  remanded  for  a  new  trial. 


Employers'  Liability — Sailroad  Companies — Federal  Stat- 
ute— Interstate  Commerce — Operation  of  Water-Pumping  Sta- 
tion— Erie  R.  Co,  v.  ColUnSj  United  States  Supreme  Court  {May 
17^  1920)^  Jfi  Sv/preme  Court  Reporter^  pdge  J^BO. — ^William  M. 
Collins  was  employed  by  the  Erie  Railroad  Co,  in  the  operation  of  a 
signal  tower  and  a  water  tank  at  the  town  of  Bums,  N.  Y.  In  the 
signal  tower  he  set  signals  for  trains  engaged  in  both  interstate  and 
intrastate  commerce  and  at  the  water  tank  h^  pumped  and  supplied 
water  to  both  interstate  and  intrastate  trains.  The  water  tank  was 
equipped  with  a  gasoline  pumping  engine.  The  engine  was  defective 
and  blew  up,  seriously  injuring  Collins  and  greatly  disfiguring  him. 
He  brought  suit  for  damages  under  the  Federal  employers'  liability 
act  and  was  awarded  a  verdict  by  a  jury  and  granted  judgment  by  a 
Federal  district  court.  The  railroad  company  then  appealed  to 
the  circuit  court  of  appeals,  where  the  judgment  was  affirmed,  where- 
upon the  company  brought  the  case  to  the  Supreme  Court  on  a  writ 
of  certiorari.  The  sole  contention  was  whether  or  not  Collins  was 
engaged  in  interstate  commerce.  The  Supreme  Court,  in  holding, 
that  he  was  so  engaged,  and  affirming  the  decision  of  the  trial  court, 
reviewed  the  cases  cited  and  concluded : 

These,  then,  being  the  cases,  what  do  they  afford  in  the  solution  of 
the  case  at  bar?  As  we  have  said  regarding  the  essential  character 
of  the  two  commerces,  the  difference  between  them  is  easily  recog- 
nized and  expressed,  but,  as  we  have  also  said,  whether  at  a  given 
time  particular  instrumentalities  or  employnaent  may  be  assigned  to 
one  or  the  other  may  not  be  easy,  and  of  this  the  cases  are  illustra- 
tive.   What  is  their  determining  principle  ? 

in  the  Pedersen  case  (229  TJ.  S.  146,  33  Sup.  Ct  642  [Bui.  No. 
152,  p.  86])  it  was  said  that  the  questions  which  naturally  arise: 
"Was  that  work  being  done  independently  of  the  interstate  com- 
merce in  which  the  defendant  was  engaged,  or  was  it  so  closely  con- 
nected therewith  as  to  be  a  part  of  it  % "  Or  as  said  in  Shanks  v, 
D.,  L.  &  W.  R.  R.  Co.  (239  U.  S.  556,  36  Sup.  Ct.  188  [Bui.  No.  224, 
p.  97])  was  the  "work  so  closely  related  to  it  (interstate  commerce) 
as  to  be  practicaUy  a  part  of  it  ?  '^  The  answer  must  be  in  the 
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affirmative.  Plaintiff  was  assigned  to  duty  in  the  signal  tower  and  in 
the  pump  house,  and  it  was  discharged  in  both  on  interstate  commerce 
as  well  as  on  intrastate  commerce,  and  there  was  no  interval  be- 
tween the  commerces  that  separated  the  duty,  and  it  comes  therefore 
within  the  indicated  test.  It  may  be  said,  however,  that  this  case  is 
concerned  exclusively  with  what  was  to  be  done,  and  was  done,  at 
the  pump  house.  This  may  be  true,  but  his  duty  there  was  performed 
and  the  instruments  and  facilities  of  it  were  kept  in  readiness  for 
use  and  were  used  on  both  commerces  as  were  demanded,  and  the 
test  of  the  cases  satisfied. 

Another  case  (Erie  R.  Co.  v.  Szary,  40  Sup.  Ct.  454)  was  decided 
on  the  same  grounds  as  the  above,  where  a  workinan  who  was  en- 
gaged in  drying  sand  for  engines  engaged  in  both  interstate  and 
intrastate  commerce  was  injured  while  getting  a  drink  of  water.  It 
was  declared  that  he  was  engaged  in  interstate  commerce  when 
injured. 

Employers'  Liability — Railroad  Companies — Federal  Statute— 
Interstate  Commerce — Removing  Old  Rails  prom  Roadbed— £m- 
turin  V.  Chicago  cfe  A.  R.  Co.y  Supreme  Court  of  lUinois  {February 
20 J  1919)  J  122  Northeastern  Reporter^  page  512, — Kusturin  was  in 
the  employ  of  the  defendant  railroad  company  which  was  engaged, 
in  interstate  commerce.  Near  Romeo  the  railroad  maintains  four 
tracks,  two  main  and  two  passing  tracks,  which  are  ballasted.  Two 
weeks  previous  to  the  accident  the  rails  of  these  tracks  were  removed 
and  new  ones  put  in  their  places.  The  old  rails  were  allowed  to  lie 
upon  the  roadbed.  Kusturin  and  his  fellow  employees  were  engaged 
in  retamping  the  ties  and  removing  the  old  rails.  While  loading  an 
old  rail  on  a  flat- car  under  the  supervision  of  a  foreman  one  end  of 
the  rail  was  thrown  too  soon  causing  the  rail  to  fall  upon  Kusturin's 
foot  and  crushing  it.  He  brought  action  under  the  Federal  em- 
ployers' liability  act  for  damages  and  the  railroad  contested  his  right 
to  bring  the  action  on  the  ground  that  he  was  not  at  the  time  he  was 
injured  engaged  in  interstate  commerce.  Judgment  was  allowed  to 
Kusturin  and  on  appeal  to  the  appellate  court  the  judgment  was 
affirmed  (209  HI.  App.  55)  and  the  defendant  brought  error.  In 
affirming  the  judgment  the  court  said  in  part : 

The  law  governing  the  facts  of  the  case  considered  often  presents 
a  close  question  in  this  class  of  cases,  and  its  application  to  such  facts 
by  courts  at  times  seems  subtle ;  but,  having  in  mind  that  Congress 
has  no  power  to  deal  with  the  question,  except  under  its  power  to 
regulate  interstate  commerce,  it  will  be  seen  that  precision  m  apply- 
ing tihe  provisions  of  the  Federal  employers'  liability  act  is  perhaps 
justifiable.  As  this  is  a  Federal  question,  the  views  held  by  the 
Federal  court  of  last  resort  are  therefore  controlling.  That  court, 
in  the  case  of  New  York  Central  &  Hudson  River  Railroad  Co.  v. 
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CaiT,  238  U.  S.  260^  35  Sup.  OL  780  [Bui.  Jl^.  1B9,  p.  92],  states  die 
doctrine  underlying  this  class  of  cases  as  foUo^vs : 

''  Each  case  saust  be  decided  ia  the  ligU;  a£  the  particuh^  facts  with 
a  ^iew  of  determinii^  whether^  ai  the  tiaoifi  of  the  i&}iu^',  the  em- 
{doyee  is  eagaged  in  intefstatie  biieixiess  or  in  an  act  whicn  is  so  di- 
rectly aAd  immediately  i^onnecled  with  :siicfa  bissiness  sis  BobsUbntiallT 
te  form  a  part  or  a  fieoessary  incideirt  thereof." 

The  court,  after  reviewing  the  various  cases  holding  both  with  and 
against  its  decision,  continued  as  follows: 

It  will  thus  be  «een  from  this  late  case  that  the  Federal  court  took 
the  view  that  an  employee  is  within  the  Federal  employers'  liability 
act  if  the  employment  in  which  he  is  engaged  at  the  time  of  his  in- 
jury is  an  incident  to  i«terstate  commerce,  even  &ough  it  mi|s»ht 
lakewiee  foe  an  indd^it  to  intrastate  camjneroe.  In  the  -case  at  bar 
the  scope  of  the  employment  of  the  plaintiff  was  that  of  repairing 
of  tracks.  Such  repair  work  is,  as  we  have  seen,  so  connected  with 
interstate  commerce  as  to  be  a  part  thereof.  The  work  of  loadint; 
these  old  rails,  while  not  the  actual  work  of  bolting  in  new  rails, 
was  yet  a  part  of  the  <4eaning-up  prooesB  made  necessary  by  putting 
iu  new  lails.  This  woi^  eould  not  he  said  to  in  any  way  he  an 
ixkcident  to  intrastate  comjoderce.  This  case  is  therefoi^e  to  be  dis- 
tinguished from  those  cases  where  the  employment  is  changed  from 
work  which  is  a  part  of  interstate  commerce  to  that  which  is  a  part 
of  intrastate  commerce. 

We  are  of  the  opinio®  that  the  removal  of  su-oh  old  rails  was  a  part 
of  the  general  w^^  of  repairing  the  track.  The  fact  ihut  if  those 
odd  rails  n^nained  on  the  right  of  way  they  would  not  have  inter- 
fei^d  with  the  use  of  the  track  in  interstate  commerce  is  not  con- 
trolling in  determining  the  question  of  whether  the  work  of  removing 
them  was  practically  a  part  of  the  repairing  of  the  road.  As  we 
view  the  matter,  the  removal  of  these  old  rails  was  an  incident  to 
sneh  repairing  and  necessary  to  a  proper  upkeep  of  t^e  track.  To 
hoiA  tj^t  sufSi  worki  was  not  a  part  of  i^epairiaig  the  tr^ack  would 
be  analogous  to  holding  that  whue  the  building  of  a  scaffold  which 
surix)un<te  a  house  under  construction  is  a  necessary  part  of  the  work 
of  construction,  the  removal  of  such  scaffold  when  the  honse  is  fin- 
ished is  not.  A  house  surrounded  by  a  scaffold  could,  no  doubt, 
be  used  withov^  ^sieh  scaffold  b^ng  taken  down;  but  so  ome  would 
oiMitend  that  it  was  not  properly  a  part  -of  the  work  of  completiBg 
sttch  a  house  to  remove  the  scaffold  when  its  pnes^iee  is  no  longer 
necessary.  So,  in  the  repairing  of  the  track,  me  removal  of  the  old 
rails  is  analogous  to  the  i*emoving  of  the  tools  used  in  making  sitch 
nefmirs  or  the  rBmovai  of  the  hand  car  on  which  the  materaals  were 
QODveyed  to  the  place  where  the  work  was  done.  It  was  within  tbe 
scope  of  the  work  neoessary  to  keep  the  track  and  i^oadbed  in  tiiat 
condition  whioh  good  railroading  deoiLandfi,  whether  such  raiiroa<l- 
ing  be  interstate  or  intrastate. 

W^e  are  therefore  of  the  opinion  that  defendant  in  error  at  ibe 
time  of  his  injury  was  engaged  in  int^^sta^  commeatce  and  th^nefore 
came  within  the  pun^w  of  the  act. 

For  an  opposite  conclusion  on  identical  facts,  see  Perez  r,  IJnio'^ 
Pacific  Co.  (Utah  Sup.  Ct.),  173  Pac.  236,  Bui.  No.  258,  p.  77. 
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•EmPLOYEBS'  LlABIXJiTY — 'SaILRO^D' COMPANIES — FjSDERAL  S.TATUTE — 

Intesstate  Cqm31£bce — Safety  Appliance  Act — Injury  to  Switch- 
man— Delaware^  L.  &  W,  R.  Co.  v.  Peck^  Ignited  State&  Circuit 
Court  of  AppecAsy  Seoond  Circuit  (Dec.  ii,  1918) ,  ^56  Federal  Re- 
.porter^  page  261. — E.  G.  Peck  was  employed  as  a  switchman  by  the 
railroad  company,  and  while  he  was  setting. a  brake  on  an  open  coal 
ear  at  Delawanna,  N.  J.,  Avhioh  was  being  switched  from  one  siding 
to  another,  -he  was  injured,  losing  his  left  arm  and  leg.  The  coal 
car  had  come  from  iPeimsylvania  ^nd  was  consigned  to  the  Thomas 
A.  Hart  Co.  at  Delawanna.  When  the  canr  arrived  this  company 
directed  the  car  to  be  placed  on  the  stub  end  of  the  **  old  switch,^' 
but  .-later  they  directed  that  the  car  be  switched  from  the  ***  old 
switch "  to  "-Hart  siding,"  and  it  was  during  this  operation  that 
Peck  was  injured.  Peek  brought  action  under  ithe  Federal  em- 
fflpyere'  ^liability  adt  and  Tecovered  judgment,  arnd  the  railroad 
brings  "writ  of  error  to  this  eoui*t  on  the  ground  that  Peck  at  the  time 
of  his  injury  was  not  engaged  in  interstate  commerce.  Pedk  contends 
akp  4>hat  the  Federal  safety  appliance  act  was  violated  in  that  the 
brake  and  brake  step  of  the  coal  oar  were  defective.  In  reveFsing  the 
judgment  of  the  lower  cotn^t  in  favor  of  Pedc,  the  court  rendered, 
in  part,  flie  following  decision : 

Upon  the  undisputed  facts  we  think  the  plaintiff  was  not  engaged 
in  interstate  commerce,  and  that  the  interstate  journey  had  enaed 
at  least  when  the  car  was  placed  by  the  direction  of  the  Hart  Co.  at 
the  stub  end  xfi  iihe  old  switch,  and  that  the  judge  should  have  so 
h^ld  «s  a  matter  of  law.  All  switching  thereaftw  in  the  yard  for 
tiie  convenience  of  the  consignee  was  intrastate  corameroe.  This  is 
inaeoordaJice  with  our  understandimr  of  the  decision  of  the  Supreme 
Court  ,m  Lehkh  Valley  Railroad  Go.  v.  Barlow,  244  TJ.  S.  183,  37 
Sup.  Ct..  515  XP^l.  No.  246,  p.  95],  reversing  tlie  decision  of  the 
Court  of  Appeals  of  the  ^ate  of  New  Tork. 

But  it  is  contended  that,  even  if  »the  plainftiff  "weFe  engaged  in 
intrastate  oranmsroe,  tiie  d^f^idant  is  absolutely  liable  ux^der  the 
Federal  -safety  appliance  act,  without  regard  to  any  question  of 
negligence,  because  the  car  was  not  equipped  with  an  efficient  hand 
brake  and  proper  brake  step.  This  act  laid  down  requirements  as  to 
railroad  equipment  with  which  all  carriers  engaged  in  interstate 
commeree  must  comrpty  under 'the  penahy  of  $100  for  each  and  every 
^skilaiion.  Of  oouree,  one  of  [the  class  intended  to  be  protected  by 
the  aot  .iiirjured  by  the  failure  of  a  carrier  to  comply  with  it  is  en- 
titled to  recover  damages  (Texas  &  Pacific  Railway  Co.  v.  Bigsby, 
241  r.  S.  33,  36  Sup.  Ct.  482),  but  not  under  the  Federal  employers' 
liability  act,  unless  he  were  rtt  i:he  time  engaged  in  interstate  com- 
merce, which  this  plaintiff  was  not. 

At  this  point -the  court  stated  that  the  injury  was  received  in  the 
State  of  New  Jei*sey,  in  which  the  status  of  employer  and  employee 
is  -fixed  by  the  workman's  compensation  law,  "  which  we  regard  as 
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excluding  all  other  jurisdictions,"^  thus  also  precluding  a  common- 
law  action,  capable  of  being  brought  wherever  the  defendant  could 
be  found.  Section  II  of  the  compensation  law  regulates  elective  com- 
pensation, which  is  presumed  in  the  absence  of  positive  action  to  the 
contrary.    Proceeding,  the  court  said: 

The  answer  sets  up  this  act  as  a  defense  and  alleges  that  there  was 
no  provision  in  the  contract  that  section  II  should  not  apply,  and 
that  the  plaintiff  had  given  no  notice  to  the  defendant  before  the 
accident;  wherefore  he  could  not  maintain  the  action.  At  the  trial 
the  defendant  offered  to  prove  these  allegations,  but  the  court  re- 
fused topermit  it,  and  the  defendant  excepted.  We  think  this  was 
error.  Tne  New  Jersey  act  creates  a  system  to  be  enforced  by  the 
court  of  common  pleas  of  the  county  of  New  Jersey  which  would  have 
jurisdiction  in  a  civil  case.  The  employee  is  requii'ed  to  give  notice 
of  the  injury  to  the  employer  within  a  fixed  time.  The  compensa- 
tion to  be  paid  for  the  loss  of  a  leg  or  a  hand  is  a  fixed  proportion 
of  the  employee's  daily  wages  for  a  fixed  number  of  weete,  and  this 
compensation  may  be  commuted  by  the  court  of  common  pleas  into 
one  or  more  lump  sums.  That  court  is  also  to  settle  at  the  request 
of  either  of  the  parties  any  dispute  about  compensation.  For  these 
reasons  we  are  of  the  opinion  that  the  plaintiff  can  not  maintain  this 
action  in  the  District  Oourt  for  the  Southern  District  of  New  York. 
There  are  some  decisions  of  the  courts  of  New  York  to  a  similar 
effect.    The  judgment  is  reversed. 


Employers'  Liability — Eailroad  Companies — Federal  Statute — 
Interstate  Commerce — Switchman — Wcmgerow  v.  Industrial 
Boards  Supreme  Court  of  Illinois  {Dec.  18^  1918) ,  1^1  Nortkeastem 
Reporter^  page  72^. — William  Wangerow  was  employed  by  the  Chi- 
cago Junction  Railway  Co.,  which  was  engaged  in  the  business  of 
switching  cars  for  meat  packers  in  the  vicinity  of  the  Union  Stock 
Yards  in  Chicago.  Wangerow  went  to  work  one  morning  and  as- 
sisted in  switching  a  train  of  cars  containing  some  interstate  busi- 
ness. His  engine  then  proceeded  without  any  cars  to  get  water  and 
another  train  also  containing  interstate  shipments,  and  while  so  pro- 
ceeding he  was  thrown  from  the  front  fender  of  the  engine  and  was 
run  over,  sustaining  injuries  w^hich  resulted  in  his  death.  His  widow 
brought  proceedings  under  the  workmen's  compensation  act  of  Illi- 
nois, but  the  industrial  board  refused  to  grant  an  award,  whereupon 
she  applied  for  a  writ  of  certiorari  and  the  case  was  certified  to  the 
supreme  court.  In  affirming  the  decision  of  the  industrial  board  the 
couit  said  in  part: 

The  question  to  be  decided  is  whether  the  workmen's  compensa- 
tion act  of  Illinois  or  the  Federal  employers'  liability  act  applies. 


1  An  opposite  concIuBlon  Is  reached  in  Ross  r.  Scbooley»  p.  138.     I 
Texas  etc.  R.  Co.  v.  RlgHby  (dted  above),  Bui.  No.  224,  pp.  200,  207. 


See  also  the  case  of 
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If  Wangerow  was  engaged  in  interstate  commerce  at  the  time  of  his 
injury,  then  the  Federal  act  applies  and  there  is  no  liability  under 
the  Illinois  workmen's  compensation  act. 

Whether  the  work  done  is  interstate  or  intrastate  depends  upon  the 
immediate  purpose  for  which  such  work  is  done. 

In  the  case  at  bar  the  crew  of  which  Wangerow  was  a  member  was 
at  the  time  of  the  accident  moving  the  engine,  with  no  cars  attached, 
from  the  work  of  setting  the  Laurel  Street  train,  containing  inter- 
state cars,  back  toward  Ashland  Avenue  for  the  purpose  of  there 
moving  the  State  Line  train,  also  containing  interstate  cars.  In  each 
case  the  moving  of  these  trains  was  an  act  of  interstate  commerce. 
The  only  purpose  in  crossing  over  the  tracks  where  the  injury  oct 
curred  wag  to  move  the  engine  from  the  point  of  completion  of  on© 
act  of  interstate  commerce  to  the  point  of  commencement  of  another 
act  of  interstate  commerce.  That  purpose  controls,  and  Wangerow 
was  engaged  in  interstate  commerce  at  the  time  of  the  injury.  This 
being  true,  the  workmen's  compensation  act  of  Illinois  did  not  apply. 


Employer's  Liability — Railroad  Companies — Federal  Statut: 
Interstate  Commerce — Work  on*  Power  Line  Supplying  Elec- 
tricity TO  Interstate  Trains — Workmen's  Compensation — South' 
em  Pacific  Co.  v.  Industrial  Accident  Com/rmssion  of  CaUforma 
et  aL^  United  States  Supreme  Court  (Jan.  5,  1920)^  Ifi  Supreme 
Court  Reporter^  page  130. — ^A  lineman  by  the  name  of  William  T. 
Butler  was  killed  by  an  accident  arising  out  of  and  in  the  course 
of  his  employment  with  the  Southern  Pacific  Co.  Butler  was  en- 
gaged in  wiping  insulators  on  a  steel  tower  which  supported  electric 
wires  that  supplied  the  company's  electric  trains  when  he  received 
a  shock  and  was  thrown  from  the  tower,  receiving  injuries  from 
which  he  later  died.  The  company's  trains  were  engaged  in  both 
interstate  and  intrastate  commerce,  and  the  electric  wires  from  which 
Butler  received  the  shock  were  on  the  main  line  and  supplied  this 
traffic  with  power.  The  only  point  in  dispute  is  whether  the  work 
Butler  was  performing  was  a  part  of  interstate  commerce,  and  thus 
without  the  scope  of  the  workmen's  compensation  act  of  California 
(Stat.  1917,  p.  831).  The  California  Supreme  Court  affirmed  the 
award  of  the  industrial  commission  holding  that  the  work  Butler 
was  performing  when  he  was  killed  was  not  in  interstate  commerce 
(171  Pac,  1071,  Bui.  No.  268,  p.  221) .  In  arriving  at  this  decision  the 
State  court  relied  on  Chicago,  B.  &  Q.  E.  Co.  v.  Harrington  (241  U.  S. 
177,  36  Sup.  Ct.  517,  Bui.  No.  224,  p.  106),  where  the  United  States 
Supreme  Court  held  that  the  removing  of  coal  from  a  storage  track 
to  a  loading  shed  for  the  use  of  interstate  trains  was  not  work  in 
interstate  commerce.  The  Southern  Pacific  Co.  brought  certiorari, 
and  the  judgment  of  the  Supreme  Court  of  California  was  reversed. 
The  decision  is  in  part  as  follows : 
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Generally  when  applicabilky  of  tfee  Fecfci'al  empk)yea«'  liability 
act  is  iincertaiii  the  dbarac^er  of  the  employment  ia  relation  to 
commerce  may  be  adequately  tested  by  inquiring  whetiier  at  the 
time  of  the  injury  the  employee  was  engaged  in  work  90  closely 
connected  with  intersta^  transportation  as  practically  to  be  a  part 
if  it.  (P^dersen  v,  Delaware,  L.  &  W.  R.  K.  Co-,  i229  U.  S.  146,  151, 
38  Sup.  Ct.  648  {and  other  cases  cite(J].) 

Power  is  no  less  essential  than  tradcB  or  bridges  to  the'  more- 
m^it  of  cars.  The  accident  under  consideration  occurred  while  de- 
ceased was  wiping  insulators  actually  supporting  a  wire  wfaidi 
thtm  carried  electric  pow^r  so  intimately  connected  with  the  pro- 
pnlsiooi  of  cars  that  if  it  had  been  short-circuited  through  his  body 
they  would  hstve  topped  instantly.  Applying  the  £ruggested  test,  w« 
think  these  circumstances  suiKce  to  show  that  his  wof%  was  <iirectly 
and  immediately  connected  with  interstate  transportation  and  an 
essential  part  of  it. 

The  jndgment  of  iht  court  below  is  reyeraed  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this  opinion. 


EttlPLOTERS'  LlABIiilTY — BjaiS90AB  CoMPAXIEB FeDEIZAL  STATTPnE — 

LiABiLjTT  <^  Thibd  Pabtt — ^JoiNDER  OF  Parties — Coit  V,  Erie  i?.  Co. 
et  al,^  Supreme  Court  of  New  York^  AppeUa^  Division^  Fourth  De- 
partment {Dec.  5,  1919)^  179  New  York  Suppleme^it^  p<ige  iH8. — 
'Hie  Buffalo  Creek  Kailroad  Co.  connected  the  railway  lines  of  the 
Erie  Kailroad  with  those  oi  the  Lehigh  Valley  Railway  and  was 
operated  under  a  lease  jointly  by  both  railroads.  Cott  was  employed 
by  the  Lehigh  Valley  Sailroad  Co.  and  was  killed  in  the  course  of  his 
employment  while  eoigaged  in  interstate  commerce.  The  axscident 
occurred  on  the  Buffalo  Creek  Hailroad  and  was  due  to  the  negligent 
act  of  kaving  open  a  switch  connecting  the  main  track  with  a  lumber- 
yard spur.  Cott's  administratrix  brought  action  again^  both  the 
Erie  and  the  Lehigh  Valley  Sailroads,  against  the  Erie  at  common 
law  and.  against  tlie  Lehigh  Valley  uadei*  the  Federal  statute*  and 
recovered  judgments  against  botlu  The  Erie  Sailroad  Co.  claims 
that  the  court  erred  in  not  permitting  the  Federal  employers'  lia- 
bility act  to  be  applied  to  it.  The  decision  of  the  court  affirming 
jttdgmeM  is  in  part  as  follows: 

The  duty  of  keeping  the  track  and  switch  in  jproper  oowdition  for 
ose  rested  upon  tiie  Lehigh  aud  Erie  companies  jointly  as  lessees  and 
operatxirs  of  the  Buffalo  Creek  Railroad  Company,  but  plaintiff's  in- 
testate being  at  the  time  an  employee  of  the  Lehigh  and  engaged  with 
it  in  interstate  commerce  the  liability  of  the  Lehigh  is  governed  exclu- 
siyely  by  the  Federal  employers'  liability  act,  and  the  negligence 
relied  on  and  submitted  to  the  jury  is  by  reason  of  a  **  defect  or  in- 
sufficiency "  in  its  "  tracks  and  rcwidhed'^  being  one  of  the  grounds 
of  liability  in  section  1  of  the  Federal  act  But  as  the  relation  of  mas- 
ter and  servant  did  not  exist  as  between  the  Erie  Company  and  plain- 
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tiff '6  iQtestate,  the  Federal  act  does  not  apply  or  affect  the  liability  of 
tile  Erie  Company,  which  is  governed  by  the  commoH  law. 

In  behalf  of  the  Erie  Company  it  is  ur^:^  on  this  appeal  that  pkiA- 
tifl^'s  sole  rwnedy  is  under  the  Federal  employers'  liability  act,  and 
tliot,  recowry  under  that  act  havin^f  been  ha<l  by  tlie  jury's  verdict 
a|2:ainfit  the  Ijehi^h^  th»^  can  be  no  turther  recovery  against  the  Erie. 
It  Ls  quite  true  that  the  Federal  act  is  controlling  in  cases  where  it 
applieB,  and  that  the  liability  imposed  by  tliat  act  is  exclusive  of  all 
other  liability  a6  between  an  injured  employee  and  his  employer,  but 
the  act  has  bo  application  whatever  to  an  injury  inflicted  upon  an 
employee  ^igaged  in  interstate  commerce  by  a  third  party  who  is 
not  an  employer* 

The  judgments  were  therefore  affirmed. 

On  diis  hearing  the  point  was  raised  that  the  joinder  of  the  com- 
mon-law and  statutory  actions  was  impix)per.  The  court  admitted 
ibsst  it  was  subject  to  d^oiurrer  to  the  complaint,  but  no  action  hav- 
ing been  timely  taken  the  question  couLd  not  now  be  raided. 


Employers'  Liabilitt — Railroad  Companies — Federal  Statute — 
LiABiuTT<^  Thiro  Party — Joinder  of  Parties — ^Employer  and  Fel- 
low 8brva»t — Lee  v.  C&niroA  of  ijt^orgia  Ry^  €o.  -et  al.^  Supreme 
Court  of  tTie  United  States  {Mar.  i,  1920)^  J^O  Supreme  Court  Re- 
forter^  page  £54. — Lee  was  injured  while  in  the  employ  of  the  Cen- 
tral of  Georgia  Railway  Co.,  being  at  the  time  engaged  in  interstate 
commerce.  He  claimed  that  his  injuries  were  the  result  of  the  joint 
negligence  of  the  employer  and  an  engineer.  He  sued  both  of  them 
jointly  to  recover  damages  from  the  company  under  the  Federal  em- 
ployers' liability  act  (Comp.  St.,  sees.  8657-8665)  and  from  the  in<li- 
vidual  defendant  under  the  common  law.  Lee  stated  his  ^ause  of 
action  in  a  single  count  against  both  defendants.  The  defendants 
demurred  on  the  ground  of  misjoinder  of  causes  of  action,  but  tlie  de- 
murrers were  overruled  and  judgment  was  rendered  for  tlw  plainti-ff, 
whereupon  the  defendants  api)ealed.  The  Georgia  Court  of  Appeals 
certified  the  case  to  the  State  supreme  court,  which  declared  the 
joinder  not  permissible.  The  court  of  appeals  then  reversed  the  de- 
cision of  the  trial  court,  and  Lee  appealed  to  the  United  Stat^ 
Supreme  Court,  declaring  that  he  was  being  deprived  of  his  rights 
under  a  Federal  law.  The  United  States  Supreme  Court  affirmed  the 
decision  reversing  the  trial  court.  The  following  is  in  part  the 
opinion  handed  down  by  Mr.  Justice  Brandeis : 

The  Federal  lemployets'  liability  act  does  not  modify  in  any  re- 
spect rights  of  employees  against  one  another  existing  at  common 
law.  To  deny  to  a  plaintiflrthe  right  to  jom  in  cme  count  a  cause 
^gainst  another  employee  witih  a  cause  of  aHion  against  the  emj>loyer 
in  no  way  abridges  any  substantive  right  of  the  plaintiff  against  the 
employer.     The  argument  that    plaintiff   has  heen   discriminated 
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against  because  he  is  an  interstate  employee  is  answered,  if  answer 
be  necessary,  by  the  fact  that«the  Supreme  Court  of  Georgia  has 
applied  the  same  rule  in  Western  &  Atlantic  K.  R,  et  al.  v.  Smith, 
144  (ja.  737,  87  S.  E.  1082  (22  Ga.  App.  437,  96  S.  E.  230),  where 
it  refused  under  the  State  employers'  liability,  act  (Civ.  Code  1910, 
2782  et  seq.)  to  permit  the  plaintiff  to  join  with  the  employer  another 
railroad  whose  concurrent  negligence  was  alleged  to  have  contributed 
in  producing  the  injury  complained  of.  If  the  Supreme  Court  of 
Georgia  had  in  this  case  permitted  the  joinder,  we  might  have  been 
required  to  determine  whether,  in  view  of  the  practice  prevailing  in 
Georgia,  such  decision  would  not  impair  the  employer's  opportunity 
*  to  make  the  defenses  to  which  it  is  entitled  by  the  Federal  law.  For, 
as  stated  by  its  supreme  court  in  this  case  (147  Ga.  428,  431,  94  S.  E. 
658,660): 

"If  the  carrier  and  its  engineer  were  jointly  liable  under  the  con- 
ditions stated  in  the  second  question,  a  joint  judgment  would  result 
against  them,  and  they  would  be  equally  bound,  regardless  of  the 
fact  that  the  duties  imposed  upon  them  are  not  the  same.  Tlie  jury 
would  have  no  power  in  such  a  case  to  specify  the  particular  damages 
to  be  recovered  of  each,  since  Civil  Code,  section  4512  (providing  for 
verdicts  in  different  amounts  against  the  several  defendants) ,  is  not 
applicable  to  personal  torts." 

But  we  have  no  occasion  to  consider  this  question.  Refusal  to  per- 
mit the  joinder  did  not  deny  any  right  of  plaintiff  conferred  by 
Federal  law. 


Employers'  Lt ability — Railroad  Companies — Federal  Stat- 
ute— Safety  Appliance  Act — Grab  Irons  on  Cars — BoeJumer  v. 
Pennsylvama  B»  Co.j  United  States  Suprem/s  Court  {Apr.  19y 
1920)  J  40  Supreme  Court  Reporter^  P<^ff^  409. — Boehmer  was  em- 
ployed by  the  defendant  company  as  a  brakeman.  While  working 
about  his  train  at  night  he  became  injured.  The  injury  occurred 
when  Boehmer  attempted  to  board  a  car  which  had  grabirons  only 
on  diagonal  corners,  he  having  in  the  darkness  reached  for  a  grab- 
iron  on  a  corner  of  the  car  where  there  was  none,  under  the  mis- 
taken belief  that  the  car  was  equipped  with  grabirons  on  all  four 
corners.  He  claimed  that  the  car  was  improperly  equipped  and  sued 
under  the  Federal  safety  appliance  act.  In  affirming  the  judgment 
of  the  circuit  court  of  appeals  in  favor  of  the  defendant  (252  Fed. 
553, 165  C.  C.  A.  3),  Mr.  Justice  McEeynolds,  expressing  the  opinion, 
of  the  court,  said  in  part : 

Section  4  of  the  safety  appliance  act  of  1893  (27  Stat.,  631  Comp. 
St.  8608),  provides: 

"  That  from  and  after  the  first  day  of  July,  eighteen  hundred  and 
ninety-five,  until  otherwise  ordered  by  the  Interstate  Commerce 
Commission,  it  shall  be  unlawful  for  any  railroad  company  to  use 
any  car  in  interstate  commerce  that  is  not  provided  witn  secure 
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grabirons  or  handholds  in  the  ends  and  sides  of  each  car  for  greater 
security  to  men  in  coupling  and  uncoupling  cars." 

Petitioner  insists  that  the  act  of  1893  was  designed  for  the  safety 
of  employees  and  specified  grabirons  or  handholds  in  the  end  and 
sides  of  each  car  as  one  of  the  essential  requirements.  That  while 
it  did  not  specifically  command  that  these  should  be  placed  at  all 
four  comerSj  this  was  the  obvious  intent  But  the  courts  below  con- 
curred in  rejecting  that  construction,  and  we  can  not  say  they  erred 
in  so  doing.  Section  4  must  be  interpreted  and  applied  in  view  of 
practical  railroad  opinions;  and  having  considered  these  the  courts 
below  ruled  against  petitioner's  theory. 

Likewise,  we  accept  the  concurrent  jud^ent  of  the  lower  courts, 
that  the  carrier  was  not  negligent  in  failing  to  give  warning  con- 
cerning the  use  of  cars  with  nandholds  only  at  two  diagonal  corners. 
Wliether  this  constituted  negligence  depended  upon  an  appreciation 
of  the  peculiar  facts  presented,  and  the  rule  is  well  settled  that  in 
such  circimistances  where  two  courts  have  agreed  we  will  not  enter 
upon  a  minute  analysis  of  the  evidence.  (Chicago  Junction  Railway 
Co.  V.  King  222  U.  S.  222,  32  Sup.  Ct.  79,  66  L.  Ed,  173.) 

The  judgment  is  affirmed. 


Employers'  Liability — Railroad  Companies — Interstate  Com* 
MERGE — ^Repairino  Locomotive — CMcogo^  R,  /.  <&  P,  Ry,  Co,  r* 
Cranin,  Supreme  Court  of  Oklahoma  {Dec.  10^  1918)^  176  Pacific 
Reporter^  page  919. — Cronin,  who  was  employed  as  a  coach  cleaner 
by  the  railroad  company,  was  directed  to  aid  in  jacking  up  an  engine. 
He  and  one  other  man  proceeded  to  do  this,  but  were  unsuccessful 
owing  to  the  fact  that  it  was  too  heavy  for  them.  Cronin's  assistant 
let  go  without  notice  and  the  lever  came  down  with  a  jerk,  striking 
Cronin  and  injuring  him.  The  engine  was  one  regularly  used  in 
interstate  commerce,  but  was  at  the  time  in  a  roundhouse  for  repairs. 
The  court,  in  affirming  a  judgment  in  favor  of  Cronin  in  an  action 
brought  under  the  State  employers'  liability  act,  said  in  part : 

It  is  contended  that  the  judgment  must  be  reversed  for  the  reason 
that  the  trial  oouirt  tried  the  cause  as  governed  by  the  laws  of  the 
State  and  not  the  Federal  liability  act;  the  theory  of  the  company 
being  that  Cronin  was  engaged  in  interstate  commerce  because  he  was 
worKng  on  an  engine  which,  when  in  service,  pulled  an  interstate 
passenger  train.  The  engine  had  been  taken  out  of  service  and 
placed  in  the  shop  for  repairs.  It  was  not  being  used  in  commerce 
of  any  kind ;  it  was  "  dead."  The  fact  that  the  repairs  had  been  made 
and  the  engine  placed  back  in  service  in  time  to  make  its  regular 
trip  from  Sayre,  Okla.,  to  Amarillo,  Tex.,  does  not  necessarily  mean 
that  the  engine  was  not  out  of  service  in  the  meantime.  We  can  not 
agree  with  the  plaintiff  in  error  (railway  company)  that  this  broken 
down  engine  was  in  interstate  commerce  at  the  time  of  the  accident; 
indeed,  it  was  not  in  commerce  of  any  kind.  It  was  "  dead,"  under- 
going the  repairs  necessary  to  placing  it  in  commerce. 
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Act — Interstate  Ooitmbicb  —  Epfwot  op  State  Ooxfxkbatioh 
Acts — Ro98  v.  Schooley^  United  States  Circuit  €ourt  of  Appeals^ 
SeventTi  Circuit  {Jan.  7,  1919)^  tB?  Federal  Reporter^  page  S90, — 
Schooley,  an  employee  of  the  defend&at  ^appeUant  here),  met  his 
dfitttti  in  Illinois  by  reason  of  tiefectii^e  car  «oupkrs.  Sobs  is  ithe  jne- 
oeiver  for  the  Toiedo,  St.  Ijovib  &  Western  Railix>»d  Oo.  Si^ooley 's 
administratrix  omitted  to  arer  and  prove  that  -at  the  time  of  the  acci- 
dent he  was  engaged  in  interstate  commeroe.  Because  of  this  Ross 
contends  that  Schooley's  exclusive  right  and  remedy  were  imder  the 
Illinois  workmen's  •c^tnpensotion  .ad^  The  railroad,  on  whidi  Scbook%'^ 
was  working  was  an  intersit»jte  railroad  «en^ged  in  interstate  bmness, 
bnt  at  the  time  of  the  injury  Schooley  was  working'  on  intrastate  cats. 
On  the  question  of  the  necessity  that  the  plaintiff,  in  order  to  recover 
under  the  Federal  safety  appliAnce  act,  must  havie  been  himself  ea- 
gaged  in  interstate  comxaeroe  at  the  time  of  the  injury,  the  court, 
affirming  the  decision  of  the  lower  court  ia  favor  of  the  plaintiff,  said 
in  part : 

Inasmuch  as  the  Congress  has  created  tiie  Uabilitv  for  damages  for 
iajury  or  death  resulting  from  violation  of  the  safety  appliance  act, 
no  State  legislature  can  alter  or  impair  tlie  Federal  right  by  passing 
compensation  acts. 

It  is  immaterial  whether  the  injured  ^aployee  was  at  the  -moment 
engaged  in  interstate  or  intrai^ate  comaofiroe,  because  the  congres- 
sional pow«r  that  was  called  into  play  was  the  power  to  prescribe 
the  equipment  of  interstate  carriers  for  the  protection  of  all  persons 
upon  such  roads,  both  employees  and  travelers,  regardless  of  their 
participation  in  interstate  commerce.  A  State  legislature  iSierefore 
has  no  more  x>ower  to  cuitail  t^  Federal  rig^ht  of  an  eanpteyee  than 
of  a  tra^'eler. 

What-effect  a  State  compensation  law  lias  upon  ih^  right  ufider  the 
safety  appliance  act  of  an  emplojree,  who  was  injured  through  de- 
fective appliances  while  coupling  intrastate  cars  on  an  interstate  rail- 
BOftd,  has  (not  been  <iireotly  involved  in  any  case  in  the  Supresne  Court 
cited  by  <Kmi^el  or  fo^md  by  us.  But  our  eonduaiiOA,  which  rejecte 
a  result  that  would  make  the  operativecoesB  of  the  act  dependemi  upon 
legislative  wills  of  the  several  States,  and  which  aligns  that  %dt  with 
ti^  *empdioyers'  liability  act  in  svdastanttv^  and  procedural  effect,  & 
supported  by  our  understanding  t>f  Schlemmer  m.  Aiffaio  «tc.  Sy. 
Co^.205  U.  S.  1,  27  Sup.  O;.  407  [Bui.  No.  71,  p.  S66] ;  New  York -etc. 
B.  Go.  ft>.  Winfieid.  244  U.  S.  147, 87  Sup.  Ct.  §46  [BuL  No,  :a46,  p. ^60], 


Emplotiirs'  Liabjlity — Railroad  Companies — Safety  ApWiiANCE 
Act — t^owiar  Bkakbs — Hodgmofa  v»  Sandy  Rvoer  <k  R,  i.  i2.,  Su- 
preme  JiuUcial  Otmrt  of  Mcdnie  i^June  !&,  1919)^  iW  Atfwntic  Re- 
porter, page  30, — ^This  was  an  action  for  damages  by  the  widov  of 
Hodgman  for  the  death  of  her  husband  who  had  been  an  engineer  in 
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the  employ  of  the  defendant.  Hodgman's  death  occurred  bj  the 
derailment  of  a  locomotive  whieh  he  was  operatisig.  It  appears  thai 
although  the  locomotive  had  been  equipped  with  a  device  to  make  it 
balance  more  evenly  on  Its  springs,  the  Federal  safety  applianoe  act 
of  1893  (ch.  196,  27  Stat.  531),  requiring  that  locomotives  engaged 
in  interstate  commerce  must  be  equipped  with  power  driving  wheel 
brakes^  had  not  been  compiled  wi&.  The  defendant  railroad  in  ap- 
pealing <^aims  thsA  it  had  made  a  substantial  compliance  with  the 
safety  applia&oe  law  and  that  the  deoeased  had  been  neglig^it  in  run- 
ning the  engine  too  fast.  In  deciding  the  points  the  t»urt  said  in 
part: 

The  de&ndant's  oouasel  frankly  admits  thai  ^  technicalhr  the  de- 
fendant was  in  violation  of  the  safety  appliaste  act  ^^  (U.  S.  vomp«  St., 
sees.  8606-861i^)  and  argues  that  istpr^vemraatB  were  made  which 
amount  to  a,  giabstanttal  oompliance  with  the  statute,  but  we  find  no 
warrant  for  saying  that  a  miecbanical  cantrivanice  for  equalizing  the 
distributing  of  the  weight  on  the  springs,  an  improvement  in  no  way 
affecting  tlie  speed  of  any  engine,  is  a  subBtantaal  oompiiance  with 
the  statute  reqnipement  that  the  engine  shall  be  equipped  with  a 
power-driven  wheel  brake. 

Counsel  further  argues  that  an  additional  and  vital  question  was, 
"Did  the  absence  of  the  diiver  brakes  from  the  en^^e  contribute  in 
whole  or  in  part  to  the  speed  of  the  train  ?  ^^  and  insists  that  it  did 
not.  This,  like  al!  the  other  questions  here  noted,  was  the  subject  of 
Tery  oarcfnl  inquiry  both  in  the  examinatiMi  in  <4iief  and  in  cross- 
cocaminalion,  and  was  necessarily^  from  the  T«ry  nature  of  the  ^a»^  & 
leading  question,  and  as  necessarily  associated  with  all  the  other  ques- 
tions submitted  to  the  jury.  Thai  it  was  submitted  to  the  jury  with 
proper  instruction  is  apparent. 

In  our  view  there  can  be  no  such  thing  as  substantial  compliance 
^hown  to  relieve  tlie  defendant  tv&m  3;rict  eomplianee  with  tike 

The  judgment  was  tJierefore  affirmed. 


EacptOTERs'  LiABiLrrT — ^Rtxease — ?!rrECT  of  Release  as  to  Sur- 
geon ChajROBo  wtth  Malpractice — Hooymmi  v.  Reeve^  Supreme 
-Court  of  Wi8<ionm>n  {Jan,  7, 1919)^  170  Northwesttm  Reporter^  p<^9^ 
'^SS, — The  plaintiff  Hooyman  was  injured  while  in  the  employ  of 
the  Appteton  Coated  Paper  Co.  and  Dr.  Reeve  was  employed  as 
physician  and  surgeon  of  the  company  to  attend  his  injuries.  Some 
time  after  the  injuries  were  sustained  Hooyman  executed  a  release 
to  the  Aiqpkton  Coated  Paper  Oa  £or  the  consideration  of  $8,000  by 
which  he  acknowledged  full  satisfaction  and  discharge  of  all  claims, 
accrued  or  to  accrue,  in  respect  to  all  injuries  or  injurious  results, 
direct  or  indirect,  arising  from  or  to  arise  from  the  injuries  sustained 
by  him«    This  action  is  now  brought  by  Hooyman  for  the  malpractice 
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of  the  doctor,  Reeve.  The  defendant  Reeve  claims  that  the  release 
to  the  paper  company  operates  as  a  release  as  to  him  also.  The  lower 
court  granted  the  plaintiff  judgment.  On  appeal  this  court  reversed 
the  lower  court,  speaking  in  part  as  follows :  i 

Now  it  seems  clear  from  the  facts  stated  in  the  answer  including 
the  release  that  the  plaintiff  accepted  the  payment  mentioned  in  the 
release  in  full  satisfaction  for  all  injuries  sustained,  including  the 
injuries  caused  by  the  alleged  malpractice.  The  plaintiff  being  paid 
for  all  damages  which  he  sustained,  has  no  cause  of  action  against 
the  defendant  for  the  same  claim  or  any  part  of  it. 

The  receipt  is  very  broad,  and  manifestly  was  intended  to  cover 
all  damages  sustained  by  plaintiff,  as  well  for  the  alleged  mal- 
practice as  for  the  original  injuries.  The  receipt  acknowledges  "  full 
satisfaction  and  discharge  of  all  claims,  accrued  or  to  accrue,  in  re- 
spect to  all  injuries  or  mjurious  results,  direct  or  indirect,  arising 
or  to  arise  from"  the  accident  in  question.  The  plaintiff  obtained 
satisfaction  for  injuries  sustained,  and  is  entitled  to  but  one  satis- 
faction. 

We  are  convinced  that  the  answer  set  up  a  good  defense,  and  that 
the  demurrer  (to  it  by  plaintiff)  should  have  been  overruled. 


Employers'  Liability — Release — Effect  of  Release  as  to  Sur- 
geon Guilty  of  Malpractice — Purchase  \.  Seelye^  Supreme  Jitdi-' 
ciaZ  Court  of  Massachusetts  {Dec.  30^  1918)^  121  Northeastern  Re- 
porter^ page  ilS, — Edward  R.  Purchase  was  injured  while  in  the 
employ  of  the  Boston  &  Albany  Railroad.  His  injury  was  a  rupture 
in  his  right  groin  and  he  went  to  the  defendant  physician  for  treat- 
ment. Dr.  Seelye,  the  defendant  surgeon,  performed  an  operation  on 
the  plaintiff's  left  side.  When  the  plaintiff  called  the  surgeon's  atten- 
tion to  this  fact  the  surgeon  said  that  he  had  mistaken  him  for  an- 
other patient  who  had  hernia  in  his  left  side.  Later  Purchase,  the 
plaintiff,  executed  a  release  to  the  railroad  company  "of  all  claims 
and  demands"  he  might  have  against  it  as  a  result  of  the  injury  sus- 
tained while  working  on  the  road  "  arising  or  which  may  arise  out  of 
said  injury."  He  then  brought  action  for  damages  against  the  sur- 
geon for  negligent  treatment  and  recovered  judgment,  which  on 
appeal  was  affirmed.  The  defendant  surgeon  claimed  that  the  re- 
lease to  the  railroad  company  operated  as  a  release  to  him  also.  The 
court  below  adopted  this  view,  and  the  plaintiff  excepted.  The  su- 
preme court  sustained  the  exceptions,  saying  in  part : 

The  railroad. company  could  not  be  held  liable  because  of  his  mis- 
taken belief  that  he  was  operating  upon  some  other  person  other  than 
the  plaintiff;  such  a  mistake  was  not  an  act  of  negligence  which 
could  be  found  to  flow  legitimately  as  a  natural  and  probable  con- 
sequence of  the  original  injury,  and  a  ruling  in  effect  to  the  contrary 
could  not  properly  have  been  made.    The  fact  that  the  mistake  made 
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by  the  defendant  might  possibly  occur  is  not  enough  to  charge  tho . 
railroad  company  with  liability;  the  unskillful  or  improper  treat- 
ment must  have  been  legally  and  constructively  anticipated  by  the 
original  wrongdoer  as  a  rational  and  probable  result  of  the  first 
injury.  This  is  the  true  test  of  responsibility,  and  it  can  not  be 
extended  to  cover  the  facts  in  the  present  case  as  shown  by  the 
record. 

We  are  of  the  opinion  that  the  act  of  the  defendant  in  operating 
on  the  wrong  side  was  a  wholly  wrongful,  independent,  and  inter- 
vening cause  for  which  the  original  wrongdoer  was  in  no  way 
responsible.  : 

If  we  assume  that  the  release  is  valid  and  a  bar  to  any  claim  which 
the  plaintiff  had  against  the  railroad  company,  still  a  majority  of 
the  court  are  of  the  opinion,  for  the  reasons  stated,  that  it  is  not  a 
defense  to  the  present  action  and  was  not  admissible  in  evidence. 

The  finding  of  the  court  below  that  the  release  was  a  bar  to  the  suit 
against  the  surgeon  was  therefore  overruled. 


EMPiiOYERs'  Liability — Rules  or  Orders  of  Employers  to  Em- 
ployees— Complying  with  Command  Cause  of  Injury — Fillippon 
V.  Albion  Vein  Slate  Co,^  United  States  Siupreme  Court  {May  19^ 
1919)  y  39  Supreme  Court  Reporter^  po^e  4^6, — The  action  wag 
brought  by  Donato  Fillippon,  a  former  employee  of  the  defendant, 
for  damages  for  the  loss  of  his  right  arm.  Fillippon  was  em- 
ployed as  a  "  rubbish  man  "  or  general  laborer  by  the  defendant  com- 
pany about  its  slate  quarry.  When  large  blocks  of  slate  were  blasted 
loose  it  became  necessary  to  block  them  up  in  order  that  chains  might 
be  placed  around  them.  It  was  customary  when  it  was  necessary  to 
push  a  wedge  or  block  far  under  the  block  to  do  so  with  the  aid  of  a 
stick.  Fillippon  was  placing  some  wedges  under  a  large  block  of 
slate  when  it  became  necessary  to  use  a  stick.  He  requested  permis- 
sion from  the  foreman  to  get  a  stick,  but  was  commanded  to  place 
the  wedge  under  the  block  with  his  hand.  While  he  was  doing  this 
the  rock  slipped  and  fell  upon  his  arm,  crushing  it  so  that  it  had  to 
be  amputated.  The  circuit  court  of  appeals  affirmed  a  judgment  of 
the  trial  court,  which  had  refused  to  allow  damages  on  the  ground 
that  he  was  guilty  of  contributory  negligence.  In  reversing  this  de- 
cision and  sending  it  back  for  further  proceedings  the  court  rendered 
an  opinion  in  part  as  follows: 

The  case  was  governed  by  the  law  of  Pennsylvania,  where  the  in- 
jury was  received  and  the  trial  took  place.  (Eev.  Stat.,  sec.  721 
(Comp.  St.,  s§c.  1588).)  The  law  of  that  State,  as  it  stood  when  the 
cause  of  action  arose,  is  expressed  in  repeated  decisions  of  its  court 
of  last  resort  to  the  following  effect : 

"  Where  the  servant,  in  obedience  to  the  requirement  of  the  master, 
incurs  the  risk  of  machinery,  which  though  dangerous,  is  not  so  much 
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fio  as  to  threaten  immediate  iivjury,  or  ivbere  it  is  i^easenably  prob- 
able it  may  be  safely  used  by  extraordinary  caution  or  skill,  the  rule 
ifi  different.   In  Buch  case  the  nmster  is  liable  for  a  resulting^  accident." 

In  the  present  oase  the  trial  judge  reeo^nized  this  to  be  the  appli- 
cable rule  of  law  when  originally  instructing  the  jury,  for  he  said : 

'"  Of  course,  if  the  master  gives  positive  ordei^s  to  ^  on  with  the 
work,  under  perilous  circumstances,  the  servant  may  recover  for  an 
injury  thus  incurred,  if  the  work  was  not  inevitably  or  imminently 
dangerous." 

But  this  was  neutralized  and  the  jury  probably  led  a»tpay,  wheu 
in  the  supplementary  instruction  they  were  told,  in  effect,  tlxat  if, 
when  plamtiff  obeyed  the  foreman's  order  by  patting  the  wedge 
beneath  the  heavy  block  of  slate  with  his  hand,  he  fully  appreciated 
the  attendant  danger  4ind  had  sufficient  rtinite  to  consider,  and  if  the 
situation  was  sudi  as  would  hay«  made  a  reasonably  prudent  man 
disobey  the  order,  and  he  went  ahead  in  §pite  of  the  dangers  known 
to  Tiim  and  apparent,  he  was  guilty  of  contributory  negligence.  The 
effect  of  this  was  to  bar  a  recovery  if  the  plaintiff  knew  of  the  at- 
tendant danger,  although  he  did  not  know  or  have  reason  to  suppose 
that  the  danger  was  inevitable  or  imminent,  that  is,  immediately 
threatening.  We  suppose  it  hardly  could  have  been  a  point  in  dis- 
pute that  plaintiff  knew  that  the  operation  of  pushing  the  wedge 
beneath  a  large  block  of  slate  -with  his  'hand  -w^s  -dangerous,  for  he 
«5?as  familiar  with  the  work,  knew  what  saf^fuard  was  cimtomaTily 
tftken  against  this  daoger,  expressed  a^ear  of  it  upon  the  articular 
occasion,  and  :re(}uested  time  to  .get  an  implement  ^to  be  'used  for 
his  safety  according  to  the  custom.  It  was  at  this  precise  moment, 
according  to  the  testimony ,  ih^t  the  foreman  or  superintendent  told 
Him  to ""  go  ahead,  go  ahead  ";  and  under  the  'Pennsylvania  decisions 
he  was  entitled  to  rely  npernthe  judgment  and  order-of' his  superior 
}f  the  week  was:  not  inevitably  aadimniinesitlycfafngeroiis. 

The  judgment  refusing  damages  was  therefore  reversed  and  ^the 
case  remanded  "for  a  new  trial. 


EsiPLOYERs'  Liability — -Safe  Aepliaxces — Defective 'Tool — Ar- 
Tcansas  Cent,  R,  Co.  v.  GoaJd^  Supreme  Court  of  Arkansas  '{Nov.  18, 
1918)^  S06  Southwestern  .Heporter^  page  901. — Goad  was  an  experi- 
enced railroad  section  hand.  He  was  employed  by  the  defendant 
railroad  company  in  that  capacity  and  was  put. to  work  nipping  ties 
while  other  employees  spiked  the  rails  to  the  ties.  To  do  this  work 
one  placed  an  iron  bar,  called  a  lining  bar,  under  the  tie  and  raised  it 
up  so  that  it  rested  firmly  against  the  rail.  Goad  was  given  an  old 
and  worn  'lining  bar  with  which  -to  ^perform  the  service.  The  tool 
had  been  in  use  "foi*  over  20  years  and  hadnever  been  inspected  or  I'e- 
paired,  and  jSiS  a  result  it  was  worn  smooth  and  defe(*tive.  -TTliile 
nipping  a  tie  Goad's  bar  slipped  and  he  fell  3  or  4  feet  against  a 
.jad^,  injuring  his  side  and  resulting  in  traumatic  pBeftumdnxa.    Goad 
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brought  this  action  ior  damages  And  recovered  in  the  lower  ccrurt. 
On  appeal  the  judgment  was  affirmed,  )the  couxt  saying  in  part : 

Gonnfiel  for  the  cempaaiy  inw)ke6  w:hBt  is  commonly  called  ithe 
"'sinc^pfe-tool  doctrine,"  amd  cites  in  his  brief  cases  from  other  courts 
holding  that  certain  tools  are  of  a  nature  so  sinople  as  thnt.no  duty  of 
inspection  or  repair  is  due  tTie  servant  from  the  raastei, .and  we  are 
asked  to  say  as  a  inBCtter  of  law^  iSiat  irhe  lining  bar  which  the  ap- 
peHoe  wfts  iisi^ig  at  the  time  of  his  injury  ^vv»b  a  tool  of  this  character. 
We  are,  however,  unable  to  acc^  this  ^'Jiew.  We  said  in  the  case  of 
Arnold  v,  Doniphan  Lbr.  Co.,  130  Ark.  486,  198  S.  W.  117,  that  the 
Fimple-tool  doctrine,  as  such,  had  never  had  recognition  by  this  court, 
and  in  the  case  of  C.  K.  I.  &  P.  Ry.  Co.  v.  Smith,  107  Ark.  512,  156 
S.  W.  166,  we  said  that  no  "hard  and  fast  rule  could  be  laid  down  by 
which  the  courts  could  determine  in  a  given  case  whether  or  not  a 
tool  or  j^ppTiance  furnished  a  servant  for  his  use  was  of  a  nature  so 
simple  that  the  master,  exercising  ordinary  care  in  furnishii>g  his 
servants  reasonably  sate  tools  with  wTiich  to  perform  their  work, 
i^ould  Tiave  inspected  it.  TTe  think  thait  the  case  of  Railway  Co.  v. 
Smith,  supra,  is  similar  in  principle  to  the  instant  case,  and  an- 
nounces the  doctrine  which  is  controlling  here.  That  was  a  case  in 
which  tlie  defectire  tool  was  a  hammer,  and  it  was  there  insisted  (as 
here  insisted)  that  no  duty  of  inspection  was  owing  to  the  sei'vant. 
TKe  there  said  that : 

"  Neither  can  we  say,  as  a  question  of  law,  that  under  all  the  facts 
and  circumstances  ^adduced  in  evidence  tTiat  an  unskilled  laborer  of 
ordinary  intelligence  should  ha've  taiawn  that  the  hammer  was  de- 
fective and  should  have  known  and  tappreciated  the  dangers  that  he 
was  exposed  to  by  reason  thereof,^ 


^EmLPIXfFERS^     iilABIIATar — Sake      iNSECRtrMENTAIiTTEES GUARDR      FOR 

COOWKETELS  —  AoBlOIHiTURAL     WoRK — C;ORN      SHEIiLBS  —  HcnmeV     V. 

ChurchiHf  Supreme  Court  of  laiva^  'i^ej?t.  16^  1919) ,  173  H oi^thwest- 
0mi  S,e^7fter^  page  882, — He  defendant  ChurchiQ  jowned  a  steam- 
tcaxxtion  Bti^^inje,  which  he  used  ior  Gom  shellmg,  road^grading^  thresh- 
ii^  of  ^*in,  and  ^im^ilaa'  ?B^orfc.  H«  ^employed  Hainer  to  'operate  the 
engine  and  assist  in  t!he  work  performed.  While  engaged  in  sheMing 
some  corn  Hainer  was  seriously  injured  bj'  having  Tiis  hand  caught  in 
the  exposed  cogs  of  the  sheller^and  so  crushed  that  the  hand  had  to  be 
amputated.  Hainer  sued  for  damages  under  a  statute  (Iowa  Code 
Supp.,  sec.  4999a2)  providing  in  part  as  follows: 

•It  •shaTl  he  the  -drity  etf  the  'owner,  aeettt.  superintendent,  or  cither 
person  i»niig  (tegi  «><f  my  ^maimfi^ring  father  eetablkhmeat 
where  jnachiniery  is  used,  ^  furnish  and  supply  or  cause  to  he  fur- 
nished .and  supplied  therein,  belt  shifters  or  other  safe  meclianical 
contrivances  ior  the  purpose  of  throwing  belts  on  and  off  pulleys, 
and  ■*  *  *  all  saws,  phcners,  cogs,  gearing,  belting,  shafting,  set 
screws  a»fl  madhinery  of  every  description  therein  shall  -be  properly 


144  DECISIONS  OF  COURTS  AFFECTING  LABOR. 

He  was  allowed  damages  and  the  defendant  appealed,  claiming 
that  a  proper  interpretation  of  the  phrase  "  manufacturing  or  other 
establishment"  would  exclude  his  work  from  the  scope  of  the  law, 
because  he  was  not  engaged  in  manufacturing  or  any  similar  work. 
The  court  refused  to  take  this  view,  declaring  that  the  statute  shoulcl 
be  given  a  broad  interpretation,  but  ruled,  however,  that  the  statute 
was  not  intended  to  cover  agricultural  machinery  and  reversed  the 
decision.    The  opinion  in  part  is  as  follows: 

In  these  days  there  are  very  few  lines  of  human  labor  in  which 
the  aid  of  machinery  is  not  more  or  less  common.  In  agriculture,  in 
which,  until  more  recent  years,  other  motive  power  than  that  of 
man  and  his  domestic  animals  was  unknown,  the  employment  of 
steam,  gas,  and  electricity  is  becoming  increasingly  common,  and 
the  machinery  for  farm  work  becomes  more  and  more  varied.  So, 
too,  the  agricultural  laborer  who  serves  others  .for  hire  is  able  often 
to  equip  himself  with  machines  and  power  appliances  by  which  he 
accomplishes  larger  results  in  materially  less  time  tlj^din  was  possible 
under  more  primitive  conditions. 

But  there  is  a  material  distinction  which  every  one  recognizes 
between  employments  in  agriculture  and  employments  in  manufac- 
ture, mechanics,  and  other  industrial  pursuits  having  no  immediate 
connection  with  or  dependent  upon  the  cultivation  of  the  soil.  The 
distinction  is  clear,  though  there  may  be  and  are  border-line  instances, 
where  it  may  become  confused  in  application.  The  reason  for  the 
statutory  protection  afforded  by  Code  Supp.,  p.  4999a2,  is  very  per- 
suasive as  relates  to  the  latter  class,  but  is  by  no  means  so  apparent 
in  the  former.  In  the  former,  machinery  is  much  more  universally 
employed;  it  is  much  more  complicatea  and  employees  in  vastly 
greater  numbers  woric  about  it  and  are  exposed  to  its  dangers.  This 
distinction  is  impliedly  recognized  in  the  statute,  and  in  so  far  as 
machinery  and  employees  are  engaged  in  strictly  agricultural  or 
farm  labor  we  are  of  the  opinion  the  law  to  which  we  have  referred 
has  no  application.  That  corn  shredding  by  machinery  falls  within 
the  class  of  agricultural  or  farm  labor  has  already  been  decided  by 
this  court.  (Slycord  v.  Horn,  179  Iowa,  936,  162  N.  W.  249.)  And 
there  is  no  sound  reason  for  otherwise  classing  the  work  of  com 
shelling.  The  job  which  defendant  undertook  to  perform  for  Augus- 
tine was  a  farm  labor,  and  plaintiff  in  assisting  therein  was  engaged 
in  an  agricultural  emplovment,  and  he  has  no  right  of  action  under 
the  provisions  of  Code  Supp.,  p.  4999a2. 


Employers'  Liability — Safe  Place — Fire  Escapes — Constitij- 
TioNALiTY  OF  Statutb — Dotsou  V.  Louisicma  Central  Lwmher  Co.y 
Supreme  Court  of  Lomnana  {Nov.  -4?  J918)j  80  Southern  Reportety 
page  205. — This  action  is  a  suit  for  damages  by  Bertha  Dotson 
for  the  death  of  her  husband  while  in  the  employ  of  the  defendant 
company.  Dotson  had  been  employed  by  the  lumber  company  as 
a  saw  filer  and  was  put  to  work  on  the  third  floor  of  the  company's 
mill.    The  mill  was  not  provided  with  fire  escapes  and  there  was 
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only  one  method  of  egress  from  the  third  floor,  which  was  an  internal 
stairway.  A  fire  broke  out  between  the  first  and  second  floors  which 
was  accompanied  by  a  dense  smoke  which  ascended  some  band-saw 
shafts  and  speedily  enveloped  the  building.  Dotson  was  caught 
on  the  third  floor  and  was  presumably  asphyxiated  and  burned  to 
death.  The  company  defends  itself  on  the  ground  that  the  plaintiff 
failed  to  allege  the  particular  facts  from  which  she  deduces  that 
the  fire  originated  through  defendant's  negligence ;  and  on  the  ground 
that  the  fire  escape  law  which  it  had  violated  is  unconstitutional. 
Judge  Leche,  in  affirming  the  judgment  of  the  lower  court  in  favor 
of  the  plaintiff,  said  in  part : 

In  the  present  case  the  deceased,  an  employee  of  the  defendant, 
was  carrying  out  the  duties  of  his  employment  in  the  place  provided 
by  his  employer  for  the  performance  of  such  duties  when  he  was 
overwhelmed  and  lost  his  life  by  a  fire  which  was  kindled  out  of  his 
sight,  in  appliances  under  the  control  and  in  the  presence  of  de- 
fendant's agents.  Under  these  circmnstances,  such  an  unusual  fire 
must  be  presumed  to  have  originated  through  defendant's  fault,  and 
its  cause  is  certainly  more  properly  within  the  knowledge  of  de- 
fendant than  of  the  plaintiff.  We  are  therefore  of  the  opinion  that 
the  doctrine  of  res  ipsa  loquitur  most  aptly  applies  to  this  case, 
and  that  the  burden  is  upon  the  defendant  to  clear  itself  of  imputed 
negligence. 

Defendant's  attack  upon  the  constitutionality  of  act  171  of  1914 
rests  on  the  assertion  that  it  creates  a  civil  liability  by  one  person 
or  class  of  persons  in  favor  of  other  persons,  that  no  mention  tnereof 
is  made 'in  the  title,  and  therefore  tnat  the  provision  creating  such 
liability  contravenes  the  provisions  of  article  31  of  the  constitution. 
Defendant  further  contends  that  said  act  is  not  self-operative  and 
not  alleged  to  have  been  made  operative  by  the  State  labor  com- 
missioner or  the  State  fire  marshal,  and  therefore  that  its  provisions 
can  not  be  invoked  against  it  in  this  case. 

The  purpose  of  the  act,  as  clearly  stated  in  its  title,  is  to  preserve 
the  safety  of  persons  from  the  dangers  of  fire  and  panic  in  certain 
buildings.  The  several  provisions  in  the  body  of  the  act  make  it 
the  duty  of  owners  of  buildings  haying  more  than  two  stories  to 
erect  fire  escapes,  and  the  specifications  for  such  fire  escapes  are 
minutely  detailed.  The  duty  to  erect  such  fire  escapes  is  mandatory 
except  where  the  State  labor  commissioner  finds  that  such  fire 
escapes  are  not  necessary.  We  do  not  understand  the  act  to  say  or 
to  mean  that  the  duty  to  erect  fire  escapes  only  arises  or  comes  into 
existence  after  notice  oy  the  State  labor  commissioner  or  fire  marshal 
has  been  served  upon  the  owner  of  the  building,  though  it  may  be 
that  before  an  owner  may  be  criminally  prosecuted  such  notice  may 
be  served  upon  him.  We  are  therefore  clearly  of  the  opinion  that  the 
iluty  to  erect  fire  escapes  is  imposed  upon  owners  of  such  buildings  by 
the  law  itself,  without  action  or  intervention  either  by  the  State 
labor  commissioner  or  the  fire  marshal,  and  to  that  extent  the  act 
is  self-operative.  The  nonperformance  of  that  duty  then  becomes 
negligence  per  se.    It  seems  equally  clear  to  us  that  the  provision 

51706**— 22 10 


146  DECISIONS  OF  COURTS  ATFECTIKG  LABOR. 

of  section  4  of  the  act,  which  does  not  create  but  only  recognizes 
a  right  of  action  for  damages,  is  constitutional  and  not  in  contraven- 
tion of  article  31  of  the  constitution.  If  the  last  paragraph  of 
section  4  were  effaced  and  eliminated  from  the  act,  defendant's 
alleged  liability,  resting  upon  the  provisions  of  article  2315,  C.  C, 
would  not  be  thereby  affected  or  l^sened. 

Judge  O'Niell  concurred  in  the  decree  but  disagreed  that  the 
doctrine  of  res  ipsa  loquitur  should  apply  to  the  case,  stating  that 
in  his  opinion  the  violation  of  the  fire  escape  law  was  stifBcient  to 
uphold  the  plaintiflTs  case. 


Employers'  Liability — Safe  Place — Scaffolding — PropuTonris 
V.  Goebel  Const.  Ca.^  Supreme  Court  of  Missouri^  Division  No.  2 
{July  5,  1919)^  213  Southwestern  Reporter^  page  792. — Propulom-is 
was  a  common  laborer  in  the  employ  of  the  defendant  company.  He 
and  three  other  workmen  were  working  on  a  scaffold  suspended  by 
chains  from  the  roof  of  the  building  in  which  they  were  working  on 
some  concrete  forms  when  the  scaffold  or  platform  gave  way  and  pre- 
cipitated the  men  to  the  floor  below.  Plaintiff  was  injured  in  this 
fall  and  upon  bringing  suit  therefor  recovered  damages.  The  de* 
fendant  employer  appealed  claiming  the  plaintiff  was  required  and 
had  failed  to  prove  any  specific  act  of  negligence  on  its  part.  The 
court  affiitned  the  judgment  in  favor  of  Propulonris  and  said  in 
part : 

However,  was  it  necessary  to  prove  a  specific  act  of  negligence  as 
the  cause  of  the  falling  of  the  scaffold?  Where  the  statute  imposes 
a  duty  to  provide  safety  appliances  of  any  kind  for  protection  of 
persons  from  injury,  the  failure  of  the  duty  imposed  is  negligence 
per  se. 

It  is  contended  by  the  defendant  that  besides  the  mere  fact  that 
the  platform  gave  way  there  would  have  to  be  some  proof  of  a 
specific  defect  in  it.  Tlie  statute,  section  7843,  requires  that  the  struc- 
ture "shall  be  well  and  safely  supported  *  *  ♦  and  so  secured 
as  to  insure  the  safety  of  persons  woricing  thereon."  The  use  of  this 
language  would  indicate  that  a  collapse  or  giving  way  of  such  plat- 
form and  consequent  injury  would  raise  a  prima  facie  presumption 
that  the  employer  had  failed  of  his  duty  and  would  place  the  burden 
upon  him  to  show  that  it  gave  way  without  any  negligence  on  his 
part. 

Employer's  Liability — Sate  Place — ^Warning  to  Workmen-— 
Poisoning  from  Handling  Creosoted  Tibs — Collins  v.  Peeas  &'N,  T. 
Ry.  Co.^  CoTwmission  of  Appeals  of  Texc^f  {^(^V  ^j  1919)^212  South- 
western  Reporter^  po^e  i77. — While  in  the  employ  of  the  defendant 
railway  company  and  at  work  in  charge  of  a  section  gang  of  laborers 
which  was  engaged  in  unloading  some  railroad  ties  which  had  been 
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treated  with  a  preservative  kiK>wn  as  ^  creosote ''  and  which  were  still 
wet,  CoUinSy  the  pladntiff ,  got  his  face  aoad  hands  poisooed  as  a  result 
of  contact  with  the  wet  ^^  creosote.^'  The  poisoix  caused  constitutional 
disorders  in.  Collins.,  so  that  he  wbs  permanently  injured.  Judgment 
was  awarded  te  plaintiff,  but  on  appeal  the  decision  of  the  lower 
court  was  reversed  by  the  court  of  appeals  on  the  ground  that  "  creo- 
sote ''  not  having  been  known  by  ch^nists  or  physicians  to  cause  con- 
stitutional disorders  before^  such  effect  on.  Collins  could  not  have 
been  foreseen  so  as  to  require  tlie  defendant  company  to  warn  him 
of  the  danger.  In.  reversing  the  court  of  appeals  and  affirming  the 
judgment  of  the  trial  court  in  favor  of  Collins,  the  commission  of 
appeals  sftid  in  part : 

We  believe  that  the  correct  rule  for  determining  negligence  is  that 
where  there  is  reason  to  anticipate,  from  the  character  of  the  services 
required  and  the  manner  of  their  performance,  some  injury  may 
result  to  the  servant  the  duty  is  incumbent  to  exercise  such  care  de- 
manded by  the  relationship  as  will  prevent  the  injury,  and  the  failure 
so  to  do  becomes  actionable  in  the  event  injury  follows  tlie  breach  of 
duty.  We  are  not  willing  to  subscribe  to  the  rule  that  requires  tlie 
master  to  anticipate  all  ensuing  results  which  flow  from  the  breach 
before  duty  arises  to  exercise  care  to  prevent  the  consequences.  An- 
ticipation IS  applied  in  the  determination  of  negligence  vel  non.  If 
no  injury  may  be  anticipated,  no  duty  is  breached  by  a  failure  to 
exercise  care;  but  if  anticipated  injury  may  result,  then  tlie  duty 
arises.  Negligence  rests  primarily  upon  two  elements :  First,  i^easou 
to  anticipate  injury ;  and,  second,  failure  to  perform  the  duty  arising 
on  account  of  that  anticipation^  Negligence  may  exist  abstractly, 
bat  to  render  it  actionable  it  must  be  concretely  incorporated  into 
some  Liqiiry. 

In  the  instant  case  defenc^nt^s  negligence  caused  anticipated 
injury.  The  testimony  is  conflicting  as  to  whether  the  permanent 
in/dries  flowed  from  that  negligence  naturally  and  were  the  proxi- 
mate coDfiequences  of  same.  There  is  evidence  in  the  record  requir- 
ing the  submission  of  this  question  to  the  jury,  and  upon  wliich  it  was 
authorized  to  find  that  is^ie  for  the  plaintitf. 


Emploter's  LiABiLrrT  —  Work^ien's  Co^rraNSAno^y  —  Occtta- 
TioNAL  DisBA6£S — ZajkowsJci  V.  American  Steel  d*  Wire  Co,^  United 
States  Circuit  Ccmrt  of  Appeahy  Sirth  Circuit  {Dec.  5,  1D18) ,  258 
Fp.denst  Rsp^rrterj  page  9. — Mike  Zajkowski  was  employed  by  the  de- 
fendant company  and  for  two  years  had  been  intrusted  with  the 
operation  oi  a  rolling  mQl.  The  rolls  lie  operated  were  used  to  turn 
out  a  high  grade  of  steel  sheets,  which  before  coming  to  the  mill  were 
treated  with  various  oils  and  chemicals  and  upon  leaving  the  mill 
wore  very  shiny  and  glossy, "  almost  as  bright  as  a  mirror."  Plaintiff 
was  c(»npelled  in  the  performance  of  his  duties  and  the  inspection  of 
his  work  to  strain  his  eyesight  more  and  more  as  time  went  on.    This 
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was  due  to  the  glare  of  strong  lights  reflected  from  the  bright  metal. 
Finally  the  combined  action  of  the  chemicals  used  to  treat  the  metal 
and  the  excessively  bright  lights  reflected  into  his  eyes  caused  plain- 
tiflF  to  lose  his  eyesight  and  his  health,  so  that  he  was  no  longer  able 
to  work.  He  sued  defendant  for.  damages.  Judgment  was  rendered 
in  favor  of  the  employer  on  the  ground  that  under  the  workmen's 
compensation  act  of  the  State  (Ohio),  it  was  immune  from  any  right 
of  action.    In  reversing  this  judgment  the  court  held,  in  part : 

In  the  view  of  the  learned  trial  judge,  the  workmen's  compensation 
act  ( 102  Ohio  Laws,  p.  624)  gave  to  defendant  immunity  xrom  any 
right  of  action  that  might  otherwise  have  accrued  to  plamtiff  under 
the  facts  alleged  in  his  petition.  Laying  that  act  to  one  side  for  the 
present,  we  think  the  petition  states  facts  constituting  a  cause  of 
action  for  damages  due  to  an  occupational  disease  which  was  incident 
to  the  work  plamtiff  was  performing.  Diseases  of  occupation  have 
been  the  subjects  of  much  concern  and  investigation  both  abroad  and 
in  our  own  country.  Such  diseases,  of  course,  signify  causes  and  con- 
ditions, whether  natural  or  artificial,  which  attend  the  performance 
of  work  and  injuriously  affect  the  persons  exposed. 

The  case  set  out  in  the  petition  tails  well  within  principles  of  the 
common  law.  The  general  rule  is  that  where  an  employer  places 
and  continues  an  employee  for  a  substantial  lengfth  of  time  in  the 
regular  performance  of  work  and  under  conditions  which,  in  the 
absence  of  preventive  means  and  precautions,  are  calculated  to  en- 
gender in  the  employee  a  disorder  of  serious  and  injurious  character, 
regardless  of  the  name  by  which  the  disease  is  known,  it  is  the  duty 
of  the  employer  to  warn  and  instruct  the  employee  as  to  the  dangers 
and  to  furnish  him  with  reasonably  effective  means  to  avoid  them, 
and  where  as  the  direct  result  of  lailure  to  perform  this  duty  an 
employee  in  the  exercise  of  reasonable  care  suffers  injury  through 
a  disorder  so  contracted,  he  is  entitled  to  recover.  (Wiseman  ^^ 
Carter  AVhite  Lead  Co.,  100  Nebr.  584,  160  N.  W.  985;  Thompson  v. 
United  Laboratories  Co.,  221  Mass.  276,  108  N.  E.  1042 ;  Fox  t\  Pe- 
ninsular etc.  Works,  84  Mich.  676.  48  N.  W.  203 ;  Wagner  v.  Javne 
Chemical  Co.,  147  Pa.  475,  23  Atl.  772;  Meany  v.  Standard  Oil  'Co. 
(N.  J.),  55  Atl.  653;  Pigeon  v.  Fuller  156  Calif,  691,  105  Pac.  976.) 

Furthermore,  recognition  of  the  riglit  of  recovery  upon  facts  such 
as  are  stated  in  the  instant  case  is  found  in  both  constitutional  and 
statutory  provisions  of  Ohio.  By  amendment  of  September  3,  1912, 
to  article  2  of  the  Ohio  constitution  (Page's  Annotated  Constitution, 
ed.  1913,  pp.  171  to  217,  p.  35),  provision  was  made  looking  to  the 
compensation  of  "  workmen  and  their  dependents,  for  death,  mjuries, 
or  occupational  disease,  occasioned  in  the  course  of  such  workmen's 
employment,"  through  laws  to  be  passed  by  the  general  assembly; 
section  36  providing,  however,  that — 

"  No  right  of  action  shall  be  taken  away  from  any  employee  when 
the  injury,  disease,  or  death  arises  from  failure  of  the  employer  to 
comply  with  any  lawful  requirement  for  the  protection  of  the  lives, 
health,  and  safety  of  employees." 

The  court  then,  noted  an  act  of  the  Ohio  Legislature  of  May  6, 
1913  (sec.  6330-1  of  the  Code),  which  provides  that: 


TEXT  AND  SUMMARIES  OF  DECISIONS.  .  149 

Every  employer  shall,  without  cost  to  the  employees,  provide  rea- 
sonably effective  devices,  means  and  methods  to  prevent  the  contrac- 
tion by  his  employees  of  illness  or  disease  incident  to  the  work  or 
process  in  which  such  employees  are  engaged. 

Continuing,  the  court  said : 

We  thus  come  to  the  ruling  below.  In  considering  the  petition 
the  district  judge  said : 

"  If  it  does  not  state  a  cause  of  action  under  the  workmen's  com- 
pensation law  and  within  the  exception  of  the  workmen's  compen- 
sation law.  it  does  not  seem  to  me  that  the  petition  states  any  kind 
of  cause  or  action." 

We  are,  however,  convinced  that  this  act  has  no  bearing  upon  the 
instant  case.  The  act,  as  the  name  usually  given  to  it  indicates,  pro- 
vides for  the  collection  of  a  State  insurance  fund  and  its  disburse- 
ment among  employees.  According  to  the  title  of  the  act,  the  fund 
is  designed  "  for  the  benefit  of  injured  and  the  dependents  of  killed 
employees"  (103  Ohio  Laws,  72,  approved  Mar.  14,  1913).  Section 
13  defines  employers  to  whom  the  act  is  applicable.  Section  22  pro- 
vides for  employers'  payments  of  premiums.  Section  23  is,  in  part, 
as  follows: 

"  Employers  who  comply  with  the  provisions  of  the  last  preceding 
section  shall  not  be  liable  to  respond  in  damages  at  common  law  or 
by  statute,  save  as  hereinafter  provided,  for  injury  or  death  of  anv 
employee,  wherever  occurring,  during  the  period  covered  by  such 
premium  so  paid  into  the  State  insurance  fund.    *    ♦    *  " 

The  saving  clause  so  referred  to  is  found  in  section  29,  which  in 
substance  provides  that  "  where  a  personal  injury  is  suffered  by  any 
employee  or  where  death  results  to  an  employee  from  personal  in- 

J'ury  *  *  *  while  in  the  course  of  employment,"  an  employer  who 
Las  paid  his  premiums  shall  not  be  liable  unless  such  injury  or  death 
shall  have  arisen  from  the  "willful  act"  of  the  employer  or  from 
the  employer's  failure  to  comply  with  any  "  lawful  reauirement  for 
the  protection  of  the  lives  and  safety  of  employees,"  out  in  either 
of  the  latter  events  "  nothing  in  this  act  contained  shall  affect  the 
civil  liability  of  such  employer." 

It  is  to  be  observed  that  the  act  is  limited  to  compensation  for 
"  injury "  or  "  death "  of  employees ;  it  makes  no  provision  in  that 
behalf  for  disease.  We  have  seen  that  the  constitution  permits  the* 
passage  of  laws  pro^nding  compensation  for  employees  or  their  de- 
pendents in  cases  of  "  death,  injuries,  or  occupational  disease." 

It  results,  in  view  of  the  controlling  authority  of  these  decisions, 
that  the  compensation  act  is  inapplicable,  and  it  need  not  be  said 
that  the  exemption  from  liability  given  by  section  23  of  the  com- 
f)ensation  act  to  employers  who  comply  with  the  provisions  of  sec- 
tion 22,  and  the  exceptions  contained  in  section  29  in  relation  to 
employers  who  are  open  to  the  charge  of  willful  acts  or  failure  to 
perform  any  lawful  requirement  within  the  meaning  of  that  section, 
are  not  of  present  importance.  It  can  not  be  that  the  compensation 
act  was  designed  to  take  away  any  right  of  action  as  respects  a 
claim,  like  the  one  here  involved,  which  the  act  does  not  purport  to 
include  or  to  allow  to  be  paid  out  of  the  insurance  fund.  Any  view 
to  the  contrary  must  ascribe  to  the  general  assembly  at  once  a  pur- 
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pose  to  fnetrate  the  power  vested  by  the  CoB^itution  in  reapect  of 
occnpational  disease  and  a  laek  of  purpose  throogh  section  6330-1 
to  grant  relief  of  any  character  to  employees  contracting  such  dis- 
ease. That  statute  was  passed  after  the  compensation  act,  and^  as 
already  shown,  was  intended  to  create  and  preserve  rights  of  action 
where  the  duty  it  imposes  is  violated. 

The  industrial  commission  act  was  approved  March  18,  1913  (103 
Ohio  Laws,  95,  110),  while,  as  we  have  said  before,  section  6330-1 
was  approved  the  following  May  6  (Id.  819,  824),  and  no  reference 
was  made  in  the  last  statute  either  to  the  compensation  act  or  the 
industrial  commission  act.  Section  6330-1  stands  alone  as  the  latest 
expression  of  the  legislative  will ;  it  is  in  terms  both  complete  and 
imperative ;  it  should  be  given  effect. 

When  it  is  remembered  that  plaintiff's  action  is  based  upon 
alleged  negligence  of  defendant  and  freedom  from  fault  of  his  own, 
the  conclusion  must  follow  that  it  was  error  to  deny  a  right  of 
recovery,  both  under  the  common  law  and  section  6330-1. 

Accordingly  the  judgment  is  reversed  with  costs  and  the  case  is 
remanded  &:  further  proceedings  not  inconsistent  with  this  opinion. 


Employment  of  Women — Seats  for  Females  Employed  in  Bes- 
TAXTBANTs — CONSTITUTIONALITY  OF  Statute — Glonges  V.  Statc^  Cowrt 
of  Criminal  Appealt  of  Texas  {Mar,  24,  Jl9W),  220  Southwe-stem 
Reporter^  pa^ge  95, — Glanges  ran  a  restaurant  and  having  failed 
to  comply  with  a  law  requiring  him  to  provide  seats  for  his  fe- 
male employees  who  were  not  engaged  in  active  duties  he  was  in- 
dicted and  found  guilty  for  a  violation  of  the  law.  He  appealed, 
alleging  that  the  act  was  unconstitutionaL  The  court  reversed  the 
judgment  of  conviction  for  other  reasons,  but  upheld  tlie  constitu- 
tionality of  the  act.    The  opinion  on  this  point  is  in  part  as  follows : 

In  motion  to  quash  the  indictment,  attacks  are  made  upon  the 
validity  and  constitutionality  of  the  law.  We  are  furnished  with 
no  brief  or  citation  of  authorities  supporting  the  criticism,  and  we 
are  aware  of  no  reason  why  the  act  is  not  a  lawful  exercise  of  le/scis- 
lative  authority.  The  right  of  the  legislature,  in  the  exercise  of  the 
police  power,  to  pass  laws  to  safeguard  the  health  of  w(»nen  em- 
ployees has  so  often  been  affirmed  by  the  couils  that  it  can  not  now 
be  considered  an  open  qiiestion,  (Ruling  Case  Law,  vol.  16, 480 ;  Mul- 
ler  V.  Oregon,  208  U.  S.  412,  28  Sup.  Ct.  324  [Bui.  No,  T5,  p.  631]. 
We  find  nothing  in  the  provision  questicmed  in  the  present  law  which 
would  cofidemn  it  as  uni'easonable.  In  a  statute  of  the  State  of 
Indiana  requiring  employers  of  coal  miners  to  furnish  washing  f aciU- 
ties,  tl)!e  same  principle  was  involved.  This  statute  was  upheld  bv  the 
Indiana  courts  (Booth  v.  State,  17&  Ind.  405,  100  N.  E.  563),  |ind  hy 
the  Supreme  Court  of  the  United  States  (Booth  v.  Indiana,  237  U.  o. 
391,  35  Sup.  Ct.  617  [BuL  No.  189,  p.  171] ). 

Bestaurants,  by  the  terms  of  the  statute,  Are  in  a  separate  class 
from  merchandise  establishments,  and  are  not  included  in  the  clause 
in  the  statute  which  exempts  from  its  operation  mercantile  establish- 
ments in  towns  in  which  the  population  is  3,000  or  less.  (£x  parte 
Brown,  21  S.  D.  515,  114  N.  W.  303.) 
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KtfRiOTMEirr   OfPI€XS — EMIiOSANT  AjQBNTS — ^LjCENSE   FeES — CoN- 

STrrxmoNAiiiTT  or  Statute — Siate  v.  Reeves^  Supreme  Couri  of 
South  Cisr^lma  (July  14^  1919)  ^  99  Southeastern  Reforter^  page 
84J. — The  CriBiimal  Code,  section  896^  of  South  Carolma  prohibits 
aajone  from  carrying^  on  the  bumoess  of  an  emigrant  agent  without 
haying  first  obtained  a  license,  for  which  he  must  pay  the  sum  of 
$2,000  per  year.  Reeves,  without  securing  a  license,  hired  about  10 
laborers  to  be  empkyed  beyond  the  limits  of  the  State.  He  was 
indicted  and  found  guilty  of  the  violation  of  the  above  act  and 
appended  on  the  grounds  that  the  law  was  ujieonstitutional  in  that 
(1)  it  undertook  to  prohibit  an  act  recognized  to  be  lawful  and  (2) 
that  it  placed  upon  a  business  a  license  fee  which  was  not  a  gradu- 
ated fee  but  a  prohibitory  and  discriminatory  fee.  In  aifiinung  the 
judgment  of  coiivictiion  and  upholding  the  constitutiociality  of  the 
act  the  couit  said  in  part : 

When  the  doing  of  an  act  comes  within  the  police  power,  the 
legislature  has  the  authority  to  prohibit  it  entirely  or  to  enact  such 
regulati<»is  as  it  tjoiay  deem  advisable.  If  it  undertakes  to  regulate 
such  an  act  by  requiring  a  license,  the  object  is  the  protection  of 
the  public,  and  it  is  not  intended  for  the  benefit  of  the  licensee.  Tlxe 
defendant,  therefoi^e,  has  no  right  to  complain,  even  though  the 
statute  may  be  regjarded  as  prohibitory  in  its  effect* 

The  statute  now  under  consideration  was  constnied  by  the  court 
in  the  case  of  State  v.  Napier,  63  S.  C.  60,  41  S.  E,  13  [Bui.  No,  42, 
p.  1110]  and  all  the  grounds  then  urged  against  its  constitutionality, 
including  the  provision  as  to  uniformity  of  taxation  in  section  1, 
art.  10,  were  overruled.  The  question  now  presented  was  not,  how- 
ever, before  the  court  in  that  case.  It  was  not  the  intention  of  the 
Constitution  to  require  that  the  license  tax  on  occupations,  falling 
within  the  police  pJower^  should  be  graduated.  Such  a  requirement 
would  not  be  of  any  benefit  to  the  publie,  but  would  limit  the  power 
of  pdice,  which  has  been  defined  as  the  State's  right  of  self-defense. 
(State  V.  Aiken,  42  S.  C.  222,  20  S.  E.  22L) 


Employment  Offices — ^Licenses — Applic^ltion  or  Ordinance — 
Wilson  V.  City  <md  County  of  Denver^  Supreme  Court  of  Colorado 
{Jan,  6^  1919) ,  178  Pacific  Reporter,  pacje  17.— O,  C.  Wilson  had  been 
engaged  in  the  business  of  running  an  employment  bureau,  which 
was  called  the  Interstate  Business  Exchange  Corporation,  and 
^vhich  only  found  positions  for  technical,  executive,  or  clerical  appli- 
cants, but  did  not  find  positions  for  artisans,  laborers,  or  domestic 
senants.  The  city  of  Denver  jwissed  an  ordinance  requiring  privates 
employment  agencies  to  secure  licenses,  and  providing  that  such 
licensed  agencies  could  not  charge  as  a  fee  for  their  services  more 
than  5  per  cent  for  males  and  3  per  cent  for  females  of  one  month's 
wages  and  board.    It  is  Wilson's  contention  that  because  of  the  use 
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of  the  words  '*  wages  and  board  "  it  was  clear  that  the  ordinance  did 
not  apply  to  him  or  his  business,  and  that  the  license  fee  paid  by 
him  under  protest  was  not  properly  assessed.  Wilson  had  been  con- 
victed of  a  violation  of  the  ordinance  by  charging  more  than  the  lim- 
ited 5  per  cent.  The  court  in  reversing  the  lower  court  and  declaring 
that  the  ordinance  did  not  apply  to  such  businesses  as  defendant's 
said  in  part : 

When  we  consider  the  use  of  the  term  "  board  "  in  connection  with 
"wages"  in  that  part  of  the  ordinance  which  prescribes  fees  to  be 
charged,  and  the  only  part  which  mentions  the  compensation,  tt  is 
clear  that  it  was  not  intended  to  apply  to  pei*sons  seeking  technical 
or  clerical  positions.  These  terms  must  be  held  to  limit  the  appli- 
cation of  the  general  language  of  the  ordinance;  and  we  come  to 
this  conclusion  more  readily  because,  as  stated  by  the  New  York 
court  above  mentioned  (People  v.  City  of  Buffalo,  67  Hun,  577,  11  X. 
Y,  Supp.  314),  men  in  the  class  just  mentioned  do  not  need  the  pro- 
tection in  question ;  and,  that  being  so,  to  include  them  in  this  limita- 
tion of  the  right  to  contract  freely  would  be  an  unnecessary,  and 
therefore  unauthorized,  exercise  of  the  police  power. 

The  right  to  carry  on  a  legitimate  business  is  a  property  ri^ht, 
and  it  can  not  be  taken  away  or  abridged  by  an  exercise  of  the  police 
power  unless  it  appears: 

"  First,  that  the  interests  of  the  public  generally,  as  distinguished 
from  those  of  a  particular  class,  require  such  interference;  and,  sec- 
ond, that  the  means  are  reasonably  necessary  for  the  accomplishment 
of  the  purpose  and  not  unduly  oppressive  upon  individuals.  (Law- 
ton  V.  Steele,  152  U.  S.  133,  14  Sup.  Ct.  499.) 

This  ordinance  does  not  meet  either  of  said  requirements. 


Factory  Regulations — Sprinkler  System — CoNSTrruTioNALiTY 
OF  Statute — People  ex  rel.  Cockroft  v.  Miller  et  aZ.,  Board  of  Af- 
peals^  Supreme  Court  of  New  York^  Appellate  Dirfision^  First  De- 
partment {May  ^,  1919)  y  176  New  York  Supplement^  pdge  206, — 
The  defendants,  Miller  and  others,  constituting  the  board  of  standards 
and  appeals,  sustained  three  orders  of  the  fire  commissioner  of  New 
York  City  requiring  Cockroft  to  provide,  among  other  things,  a 
sprinkler  system  in  the  Cockroft  Building.  Cockroft  brought  a  writ 
of  certiorari  to  the  appellate  division.  In  so  far  as  the  order  of  the 
fire  commissioner  relating  to  the  sprinkler  system  was  concerned  the 
decision  was  affirmed.  Cockroft  claimed  that  the  law  requiring  a 
sprinkler  system  (sec.  83b  of  the  labor  law,  Consol.  Laws,  ch.  31) 
did  not  apply  to  employers  or  to  stenographers  and  office  employees, 
and  that  the  law  was  unconstitutional.  In  refuting  these  allegations 
the  court  said  in  part : 

The  next  and  more  serious  question  is  the  construction  of  the 
provision  referring  to  a  factory  building  in  which  "  more  than  200 
people  are  regularly  employed  above  the  seventh  floor."    The  con- 
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tention  of  the  appellant  is  that  this  means  ^^ employees"  in  the  sense 
in  which  that  term  is  defined  in  section  2  as  above  quoted — ^that  is 
to  say,  mechanics,  workingmen,  or  laborers — and  accordingly  all  em- 
ployers and  nonfactory  employees,  such  as  accountants,  clerks, 
stenographers,  and  the  like,  should  be  excluded  in  making  the  count 
of  persons  to  determine  the  necessity  for  installing  a  sprinkler 
system.  ♦  ♦  ♦  The  legislature  has  with  evident  intention  omitted 
to  make  the  number  of  "  employees ''  the  measure  of  the  requirement 
to  install  a  sprinkler  system,  and  has  made  the  measure,  instead,  the 
number  of  "  peojjle  regularly  employed." 

While  it  may  be  generally  true  that  the  act  was  passed  in  the 
interest  of  worKingmen,  and  many  of  the  provisions  specifically  refer 
to  them,  the  intent  of  this  "  sprinkler  section  "  was  to  protect  human 
life  from  fire  perils.  The  number  of  persons  working  on  a  given 
floor  of  a  buildmg,  or  working  above  the  seventh  floor  obviously  has 
a  direct  relation  to  such  a  fire  peril  as  panic.  It  therefore  seems  rea- 
sonable to  conclude  that  the  legislature  meant  to  make  the  measure 
of  this  particular  requirement  for  sprinklers  the  presence  of  more 
than  200  people  who  are  regularly  employed  above  the  seventh 
floor,  giving  the  usual  and  ordinary  interpretation  to  the  words 
"  people  employed."  As  there  were  254  persons  employed  and  en- 
gaged at  work  above  the  seventh  floor  of  this  building,  exclusive 
of  the  100  employers,  we  are  of  the  opinion  that  the  building  came 
within  the  requirements  of  section  83b,  governing;  the  installation 
of  automatic  sprinklers. 

Finally,  it  is  claimed  that  section  88b  of  the  labor  law  is  uncon- 
stitutional, if  held  applicable  to  such  a  building  as  the  Cockroft 
Building,  occupied  mainly  by  manufacturing  jewelers,  who  do  not 
work  witn  or  upon  inflammable  materials  and  whose  offices  present  no 
fire  risk  whatever,  and  because  there  was  no  testimony  and  no  data 
before  the  factory  investigating  commission  with  respect  to  the  typo 
of  building  here  involveo.  We  have  already  held  the  act  constitu- 
tional as  applicable  to  such  a  building  as  this.  (Cockroft  v.  Mitchell, 
178  N.  Y.  S.  903.) 

The  order  as  to  the  installation  of  automatic  sprinklers  was  there- 
fore affirmed. 


Factort  Regulations — Wash  Rooms — Railroad  Roundhouses 
CoNSTiTunoNALiTT  OF  STATUTE — People  V.  Cleveland^  €,  C.  <&  St.  L. 
Ry,  Co.y  Supreme  Court  of  Illinois  {June  18, 1919)^123  Northeastern 
Reporter,  page  679. — The  defendant  railway  company  was  prosecuted 
for  the  violation  of  a  law  requiring  certain  establishments  to  main- 
tain wash  rooms.  Section  1  of  this  act  (Laws  of  1918,  p.  869)  is  as 
follows : 

Section  1.  That  every  owner  or  operator  of  a  coal  mine,  steel  mill, 
foundry,  machine  shop,  or  other  like  business  in  which  employees 
become  covered  with  grease,  smoke,  dust,  grime,  and  perspiration  to 
vsuch  extent  that  to  remain  in  such  condition  after  leaving  their  work 
without  washing  and  cleansing  their  bodies  and  changin":  their  cloth- 
ing will  endanger  their  health  or  make  their  condition  offensive  to  the 
public,  shall  provide  and  maintain  a  suitable  and  sanitary  wash 
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room  at  a  couyement  place  m  or  adjac^^t  to  such  vnine,  mill^  foundrj, 
shop,  o^  other  place  oi  employment  for  the  use  of  such  employees* 

The  defendant  was  found  guilty  and  fined.  It  then  brought  cer- 
tiorari to  the  supreme  court  on  the  grounds  that  the  act  was  unconsti- 
tutional  and  that  it  did  not  apply  to  railroad  roundhouses.  The 
constituti<»iality  of  the  aet  was  upheld  hut  its  application  to  round- 
houses such  as  defendant's  was  denied  and  the  judgment  was  reversed. 
The  decision  in  part  is  as  follows : 

The  purpose  of  the  act  as  declared  by  the  title  is  to  protect  the 
health  of  employees  and  secure  the  public  comfort,  and  it  wae  enacted 
under  the  police  power,  with  suitable  provisions  against  liability  to 
disease  or  offense  to  those  with  wIkxu  the  employees  come  in  contact 
after  leaving  their  places  of  employment.  Thte  act  applies  to  all 
places  of  employment  where  the  pi-escribed  conditions  exist,  and  as  a 
police  regulation  and  applied  to  such  conditions  it  is  constitutional 
and  valid.  (People  v.  Solomon,  265  111.  28,.  106  N.  E.  458  [Bui.  No. 
169^,  p.  115].)  The  conditions  so  prescribed  are  that  the  employment 
is  one  in  which  employees  become  covered  with  gjrease,  smoke,  grime, 
and  perspiration  to  such  an  extent  that  to  remain  in  such  condition 
after  leaving  their  work  without  washing  and  cleansing  their  bodies 
and  changing  their  clothing  will  endanger  their  health  or  their  condi- 
tion be  offensive 'to  the  public.  If  t"he  evidence  showed  that  these 
conditions  existed  in  the  place  of  employment  provided  and  main- 
tained by  the  plaintiff  in  error,  the  judgment  was  right ;  if  it  did  not, 
the  judgment  was  wrong. 

The  act  does  not  apply  to  every  place  of  employment  in  which  men 
become  dirty  or  perspire,  but  only  to  those  where  they  become  covered 
with  grease,  smoke,  dust,  grime,  and  perspiration  to  the  extent  speci- 
fied in  the  act.  In  warm  weather  all  persons  perspire,  whether  at 
work  or  play,  and  there  are  numerous  kinds  of  employment  in  which 
the  employees  get  grease  on  their  clothing  or  become  dirty  with  smoke 
or  dust,  but  not  to  the  extent  specified  in  the  act.  ]Neither  their 
health  nor  the  public  comfort  is  mvolved.  That  is  true  of  the  ordi- 
nary blacksmith  shop,  the  parage,  or  the  supply  house  for  farm  ma- 
chinery. There  was  no  justifiable  inference  to  be  drawn  from  the  evi- 
dence that  the  employees  of  the  plaintiff  in  error  were  in  such  a  condi- 
tion after  leaving  their  work  that  without  washing  and  cleansing 
their  bodies  and  changing  their  clothing  their  health  would  be  en- 
dangered or  their  condition  be  offensive  to  the  public.  This  is  not 
saying  that  there  must  be  opinion  or  expert  evidence  of  such  probable 
consequences,  nor  that  a  jury  may  not  determine  that  question  from 
the  facts  proved  in  the  light  of  common  experience,  but  the  evidence 
must  be  sufficient  to  justify  the  inference  of  fact.  The  evidence  did 
not  bring  the  roundhouse  and  machine  shop  within  the  terms  of  the 
statute. 

HoTJKs  OF  Labor — Factory  Empix)yees — ^Ten-Hour  Law — ^Em- 
ployee KOT  Working  About  Machinery — Handy  v.  Mercantile  L%mh- 
her  Co,^  Supreme  Cowrt  of  Mismiippi  {Feb.  5, 19S0)y  83  Souf-hem 
Beporter,  po^e  674» — Handy  was  employed  by  the  Mercantile  Lum- 
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ber  Co.  in  nnloading^  carloads  of  lumber  which  other  ^nployees  trans- 
ported to  the  mill,  where  it  was  planed.  It  was  not  required  of 
Handy  that  he  work  at  or  anywhere  near  the  machinery.  He  had 
been  permitted  to  work  all  day  and  all  night  continuously.  At  4 
oVlock  a.  m.,  while  descending  from  the  railroad  car  in  which  he 
Kad  been  workings  to  locate  bis  fellow  employees,  he  lost  his  grip 
«nd  fell  between  the  cars,  breaking  his  leg  and  sustaining  other  in- 
juries. He  claims  that  he  fell  because  of  his  fatigued  and  weakened 
condition  resulting  from  long  hours  of  continuous  labor.  He  brought 
suit  for  damages  for  personal  injuries,  alleging  the  violation  of  the 
State  law,  which  makes  it "  unlawful  for  any  person,  firm,  or  corpora- 
tion engaged  in  manufacturing  or  repairing  to  work  their  employees 
more  than  10  hours  per  day,"  with  exceptions  as  to  emergencies  (ch. 
239,  Acts  of  1916). 

Handy's  complaint  was  dismissed  by  the  lower  court  on  demurrer, 
and  he  appealed.  The  supreme  court  affirmed  the  decision,  saying 
in  part ; 

The  particular  work  performed  by  the  plaintiff  on  the  night  of 
his  injury  was  that  of  unloading  cars  by  giving  the  lumber  to  other 
servants  on  a  platform,  and  these  other  servants  then  loaded  tlie  lum- 
ber on  two-wheeled  carts  and  rolled  the  lumber  then  into  the  planing 
mill  near  by.  From  the  declaration  it  will  thus  be  seen  that  the 
plaintiff  was  not  engaged  in  working  with  the  machinery,  that  he 
^vas  not  working  about  the  machinerj',  that  his  work  had  nothing  to 
do  with  the  starting  or  stopping  of  the  machinery,  that  his  move- 
ments did  not  have  to  conform  to  the  movements  of  the  machinery. 
He  could  have  unloaded  the  car  while  the  machinery  was  not  running. 
On  the  other  hand,  the  machinery  could  be  running  while  plaintiff 
was  idle.  There  is  no  such  connection  between  the  work  of  the  plain- 
tiff and  the  operation  of  the  machinery  that  brings  the  plaintiff 
within  the  protection  of  this  law.  It  was  not  necessary  for  the  plain- 
tiff to  go  where  the  machinery  was  running.  So  far  as  the  declara- 
tion shows,  he  may  have  been  many  feet  away  from  any  part  of  the 
machinery.  Such  an  employee  does  not  come  within  the  protection 
of  this  law. 

HoUBS    OF    LABOit — PtTBIJC    EmPUOYEES ^EMPIiOYEES    ON    ^  PuBLIC 

Works'* — Cptt  FiMrMEN" — Damel9an>  v.  City  of  Bakera^eld  et  ah, 
Supreme  Cowrt  of  Calif orma  {Oct.  ^^  JOSO)^  193  Pcocific  ReporteVj 
jxhge  2^2. — Under  the  constitution  of  the  State  of  California  ^  labor- 
ers, woricmen,  or  mechanics  ^  on  public  works  may  not  be  required  to 
work  more  than  eight  hours  per  day.  Danielson  was  a  paid  fireman 
for  the  city  of  Bakersfield  and  was  required  to  work  more  than  eight 
hours  per  day.  He  accordingly  brought  suit  against  the  city.  The 
Wal  court  rendered  judgment  in  favor  of  the  defendant  city  and 
plaintifT  appealed.  In  affirming  the  decision  the  supreme  court 
handed  down  the  following  decision : 
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The  only  question  in  this  case  is  whether  or  not  a  paid  fire  depart- 
ment, maintained  by  a  municipal  corporation  in  this  State,  comes 
within  the  provisions  of  several  laws  establishing  an  eight-hour  day. 
The  constitution  (art.  20,  sec.  17)  provides  that  the  time  of  service 
of  all  "  laborers,  workmen,  or  mechanics  "  employed  upon  any  public 
works  by  the  State,  a  county,  or  a  municipality  is  eight  hours  only. 
We  think  it  is  perfectly  obvious  that  a  fireman  is  not  either  a  laborer, 
workman,  or  mechanic  as  referred  to  in  that  section.  Section  3245 
of  the  Political  Code  contains  the  provision  that  eight  hours  consti- 
tutes a  legal  day's  work  in  all  cases  where  the  same  is  performed 
under  the  authority  of  the  State,  or  of  any  city  or  county  within  the 
State,  and  that  a  stipulation  to  that  effect  must  be  made  a  part  of  all 
contracts  to  which  the  State,  county,  or  city  is  a  party.  Section  653c 
of  the  Penal  Code  provides  that  the  time  of  service  of  any  laborer, 
workman,  or  mechanic  employed  upon  any  public  works,  or  upon 
any  works  for  the  State,  shall  be  limited  to  eight  hours  a  day,  and 
imposes  a  penalty  upon  anyone  violating  this  provision.  Section  142 
of  the  Bakersfield  charter  provides  that  the  time  of  service  of  any 
laborer,  workman,  or  mechanic  employed  upon  any  public  works  or 
upon  work  done  tor  the  city,  shall  be  limited  and  restricted  to  eight 
hours  a  day.  All  of  these  provisions  have  substantially  the  same 
meaning. 

It  is  the  opinion  of  the  court  that  they  do  not  refer  to  or  include 
firemen  in  a  paid  fire  department  of  a  city,  but,  on  the  contrary,  refer 
to  persons  engaged  as  workmen  of  some  kind  upon  public  work,  or 
employed  by  some  city  or  other  public  authority,  and  actuaUy  en- 
gaged in  labor.  The  court  below  correctly  held  that  they  do  not 
apply  to  firemen  of  the  city  of  Bakersfield. 


Hours  of  Labor — Kailroads — Adamson  Law — Effect  or  Agree- 
ment BETWEEN  Railroad  and  rrs  Employees — Fort  Smith  &  IF.  /?. 
Co,  et  ah  V.  MUh  et  ah^  United  States  Supreme  Court  {June  i,  1920)^ 
Jfi  Supreme  Court  Reporter^  pci^e  ^^^. — The  Fort  Smith  &  Western 
Railroad  Co.  went  into  the  hands  of  a  receiver,  Arthur  Mills, 
the  defendant.  The  company  had  an  agreement  with  its  employees 
regulating  wages  and  hours  of  labor  with  which  both  parties  were 
satisfied,  and  by  which,  though  insolvent,  the  road  was  able  to  con- 
tinue operation.  Upon  the  passage  of  the  Adamson  eight-hour  law 
by  Congress,  the  receiver,  by  reason  of  threats  of  prosecution  there- 
under by  the  district  attorney,  proposed  to  substitute  another  agree- 
ment containing  the  much  more  onerous  terms  of  the  act.  This  ac- 
tion in  equity  was  thereupon  brought  to  prevent  the  receiver  from 
complying  with  the  act  and  to  prevent  the  district  attorney  from 
prosecuting  him.  It  was  declared  that  if  the  act  was  permitted  to 
apply  to  this  case  it  was  void  under  the  fifth  amendment  to  the 
Constitution,  as  taking  property  without  due  process  of  law.  The 
district  court  dismissed  the  case,  and  upon  appeal  to  the  Supreme 
Court  it  was  decided  that  the  law  did  not  apply  to  cases  of  this  kind. 
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The  opinion  of  the  court  as  expressed  by  Mr.  Justice  Holmes  is  in 
part  as  follows: 

The  act  in  question,  known  as  the  Adamson  law,  was  passed  to 
meet  the  emergency  created  by  the  threat  of  a  general  railroad  strike. 
It  fixed  eight  hours  as  a  day's  work  and  provided  that  for  some 
months,  pending  an  investigation,  the  compensation  of  employees  of 
railroads  subject  to  the  act  to  regulate  commerce  should  not  be  "  re- 
duced below  the  present  standard  day's  wage,"  and  that  time  in  ex- 
cess of  eight  hours  should  be  paid  for  pro  rata  at  the  same  rate.  The 
time  has  expired  long  since  out  the  rights  of  the  parties  require  a 
decision  of  the  case. 

In  Wilson  v.  New,  243  U.  S.  332,  37  Sup.  Ct  298  [Bui.  No.  224,  p. 
144],  it  was  decided  that  the  act  was  within  the  constitutional  power 
of  Congress  to  regulate  commerce  amone  the  States ;  that  since,  by 
virtue  of  the  organic  interdependence  of  different  parts  of  the  Union, 
not  only  comfort  but  life  would  be  endangered  on  a  large  scalle  ii 
interstate  railroad  traiRc  suddenly  stopped.  Congress  could  meet  the 
danger  of  such  a  stoppage  by  legislation,  and  that,  in  view  of  the 
public  interest,  the  mere  fact  that  it  required  an  expenditure  to  tide 
tlie  country  over  the  trouble  would  not  of  itself  alone  show  a  taking 
of  property  without  due  process  of  law.  It  was  held  that  these  prin- 
ciples applied  no  less  when  the  emergency  was  caused  by  the  com- 
bined action  of  men  than  when  it  was  due  to  a  catastrophe  of  nature; 
and  that  the  expenditure  required  was  not  necessarily  unconstitu- 
tional because  it  took  the  form  of  requiring  the  railroad  to  pay  more, 
as  it  might  have  required  the  men  to  take  less,  during  the  short  time 
necessary  for  an  investigation  ordered  by  the  law. 

But  the  bill  in  Wilson  v.  New  raised  only  the  general  objections  to 
acts  that  were  common  to  every  railroad.  In  that  case  it  was  not 
necessary  to  consider  to  what  extremes  the  law  might  be  carried  or 
what  were  its  constitutional  limits.  It  was  not  decided,  for  instance, 
that  Congress  could  or  did  require  a  railroad  to  continue  in  business 
at  a  loss.  See  Brooks-Scanion  Co.  v.  Railroad  Commission  of 
I»uisiana,  251  U.  S.  396,  40  Sup.  Ct.  183.  It  was  not  decided  that 
there  mignt  not  be  circumstances  to  which  the  act  could  not  be  ap- 
plied consistently  with  the  fifth  amendment,  or  that  the  act  in  spite 
of  its  universal  language  must  be  construed  to  reach  literally  every 
carrier  by  railroad  subject  to  the  act  to  regulate  commerce.  It  is 
true  that  the  first  section  of  the  statute  purports  to  apply  to  any  such 
carrier,  and  the  third  to  the  compensation  of  railway  employees  sub- 
ject to  this  act.  But  the  statute  avowedly  was  enacted  in  haste  to 
meet  an  emergency,  and  the  general  language  necessary  to  satisfy 
the  demands  of  the  men  need  not  be  taken  to  go  further  than  the 
emergency  required  or  to  have  been  intended  to  make  trouble  rather 
than  to  allay  it.  We  can  not  suppose  that  it  was  meant  to  forbid 
work  being  done  at  a  less  price  than  the  rates  laid  down,  when  both 
parties  to  the  bargain  wished  to  go  on  as  before,  and  when  the  cir- 
cumstances of  the  road  were  so  exceptional  that  the  lower  compensa- 
tion accepted  would  not  affect  the  market  for  labor  upon  other  roads. 

But  that  is  the  present  case.  An  insolvent  road  has  succeeded  in 
making  satisfactory  terms  with  its  men,  enabling  it  to  go  on,  barely 
paying  its  way,  if  it  did  so,  not  without  impairing  even  the  mortgage 
security,  not  to  speak  of  its  capital.    We  must  accept  the  allega- 
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tions  of  the  bill  and  must  assume  that  tlie  mea  were  not  merely  iiega- 
tivelj  refraining  from  demands  under  the  act,  but,  presumably  ap- 
preciating the  situation,  desired  to  keep  on  as  they  were.  To  break 
up  such  a  bargain  would  be  at  least  unjust  and  impolitic  and  not  at 
ait  within  the  ends  that  the  Adamsoa  law  haa  in:  viiew.  We  think  it 
reasonable  to  assume  that  the  drcumstances  in  which,  and  the  pur- 
poses for  which  the  law  waa  passed  insport  an  exception  in  a  case 
like  this. 


Hours  of  Ijabor — Railroads — Adamson  Law — Swtigh  Tbxbsr 
NOT  CoviiRED—Coke  y.  Illinois  Cent.  R.  Co^  United  States  District 
Courts  Western  District  of  Tennessee  {Jan,  17^  1919) ,  255  Federal  Re- 
porter^ page  190. — H.  P.  Coke  was  employed  by  the  railroad  company 
as  a  switch  tender.  The  duties  of  a  switch  tender  are  to  oi>en  or  close 
switches  to  facilitate  the  movements  of  traiiis  and  are  given  to  one 
man  in  order  to  relieve  the  train  crews  of  this  work.  Coke  bro«ght 
thifi  action  for  $274,  claiming  that  he  was  hired  for  $75  per  month 
and  that  he  was  required  to  work  12  hours  per  day  and  that  as  a  re- 
sult of  the  Adamson  law  he  was  entitled  to  c^npensation  lor  over- 
time.   The  Adamson  law  referred  to  provides  that : 

Beginning  January  1.  1917,  eight  hours  shall,  in  contracts  for 
labor  and  service,  be  deemed  a  day^s  work  and  the  measure  or  stand- 
ard of  a  day's  work  for  the  purpose  of  reckoning  the  compensation 
for  services  of  all  employees  who  are  now  or  may  hereafter  be  em- 
ployed by  any  common  carrier  by  railroad  ♦  *  ♦  and  who  are 
now  or  who  may  hereafter  be  actually  engaged  in  any  capacity  in.  the 
operation  of  trains  used  for  the  transportationi  of  persons  or  prop- 
erty  oa  raUroadfi. 

District  Judge  McCall  in  rendering  judgment  in  favor  of  the  ^- 
plw er  gave  in  part  the  following  epmion : 

Broadlv  speaking,  the  act  might  be  construed  to  include  every  em- 
ployee of  such  railroad  from  president  down  to  section  hand,  who 
was  in  any  capacity  actually  engaged  in  doing  those  tilings  necessary 
to  the  operation  of  trains,  such  as  directing  their  operation  in  a 
supervisory  way,  maintaining  the  roadway,  lining  up  switches  for 
their  operation,  or  aboard  the  trains  manually  operating  them,  etc. 

Assuming,  but  not  deciding,  that  plaintiff  was  actually  engaged  in 
some  capacity  in  operation  of  trains,  the  question  arises:  Did  Con- 
gress intend  by  tlie  Adamson.  Act  to  include  and  provide  for  em- 
ployees engaged  in  the  work  the  plaintiff  was  doing?  It  is  too  much 
to  say  that  tlie  terms  of  the  act  are  clear  and  unambiguous.  In  such 
cLPGumstance  it  is  well  settled  that  in  determininjy  the  scope,  inten- 
tion, and  meaning  of  the  acts  of  Congress,,  to  give  effect  to  them 
courts  may  properly  have  recoui'se  to  public  documents  and  proceed- 
ings in  Congress  had  pending  the  piece  of  legislation  in  question, 
and  it  may  properly  look  at  contemporaneous  events,  the  situation  as 
it  existed,,  and  as  it  was  pressed  upon  the  attention  of  the  legislative 
body^ 


lEXT  AND  SUMMARIES  OF  DECISIONS.  159 

The  court  feels  warranted  in  saying  that  it  is  of  common  knowl- 
edge derived  from  the  message  of  the  President  priessinff  the  prompt 
enactment  of  the  law  in  question,  delivered  orally  to  the  Congress, 
from  the  Congressional  Eecord,  as  well  as  from  all  the  great  news- 
papers and  periodicals  of  the  day,  that  the  Adamson  law  was  enacted 
at  the  instance  of  four  bodies  of  organized  railway  employees,  to  wit, 
Order  of  Kailway  Conductors,  Brotherhood  of  Locomotive  Engi- 
neers, Brotherhood  of  Locomotive  Firemen  and  Engineers^  and 
Brotherhood  of  Railway  Trainmen.  The  members  of  these  four  or- 
ganizations were  all  employees  whose  duties  were  discharged  aboard 
railway  trains,  such  as  conductors,  engineers,  firemen,  and  railway 
trainmen,  which  latter  term  would  include  all  those  whose  duties 
were  performed  "on  the  engines  and  on  the  cars."  While  it  was 
thought  bv  the  four  broth^erhoods  mentioned  that  the  legislature 
provided  for  their  best  interest,  and  they  demanded  it,  yet  it  is  fair 
to  say,  judging  from  the  Congressional  Eecord,  that  it  was  enacted 
by  Congress  primarily  to  prevent  a  calamity  to  the  country  which  was 
thought  sure  to  follow  in  case  it  was  not  enacted,  if  the  brotherhoods, 
in  case  it  was  not  enacted,  should  carry  into  effect  their  declared  pur- 
pose to  call  a  strike  and  thus  stop  trains  moving  in  interstate  com- 
merce and  tie  up  the  commercial  interests  of  the  country. 

The  validity  of  the  act  was  before  the  Supreme  Court  of  the 
United  States  in  Wilson  t?.  New,  243  U.  S.  332,  37  Sup.  Ct.  298 
[Bui.  No.  224,  p.  144],  wherein  it  was  lield  to  be  constitutional.  The 
point  was  made* in  that  case  that  the  act  was  void  for  unlawful  in- 
equality and  arbitrary  classification,  in  that  it  only  included  em- 
ployees actually  engaged  in  the  operation  of  trains,  and  did  not  in- 
clude other  railroad  employees.  The  Supreme  Court  sustained  the 
classification  on  the  OTOund  that  only  those  actually  engaged  in  the 
operation  of  trains  (not  including  switchmen)  were  threatening  to 
strike,  and  that  it  was  therefore  proper  to  pass  l^islation  which 
affected  only  those  who*  were  so  threatening,  apparently  meaning 
thereby  to  say  that  the  legislation  applied  only  to  the  Order  of  Rail- 
way Conductors,  Brotherhood  of  Locomotive  Engineers,  Brother- 
hood of  Locomotive  Firemen  and  Engineers,  and  Brotherhood  of 
Railway  Trainmen. 

Clearly  the  Adamson  law  does  not  apply  to  all  employees  of  rail- 
roads engaged  in  interstate  commerce,  nor  does  it  apply  to  all  those 
who  are  actually  engaged  in  doing  some  of  the  things  necessary  for 
the  operation  of 'trains.  It  would  seem,  therefore,  reasonable  and 
proper  to  follow  the  line  of  cleavage  which  the  Congress  intended  to 
estaolish,  as  gathered  from  the  contemporaneous  histoiy  of  events 
attending  the  consideration  and  passage  of  the  law.  When  the  act  is 
thus  considered  in  the  light  of  the  utterances  of  the  President,  the 
Congressional  Record,  the  hearings  before  the  Committee  on  Inter- 
state Commerce,  and  the  report  of  the  Wage  Commission,  it  api>ears 
that  Congress  was  dealing  with  the  four  brotherhoods  only,  and  in- 
tended the  legislation  to  apply  only  to  those  doing  the  work  per- 
formed by  the  brotherhoods.  That  is  to  say,  to  trainmen  who  worked 
^'  on  the  engines  and  in  the  cars."  This  conclusion  is  greatly  strength- 
ened by  the  language  of  the  Supreme  Court  of  tlie  United  States  in 
AVllson  V.  New,  supra* 
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HouBs  OF  Labor  of  Women — Employment  in  Laundries — Col- 
LECTiNG  Stations — District  of  Columbia  v.  Marshall^  Police  Court 
of  the  District  of  Colunibid  {J<m.  27,  1920)^  48  Washdngton  L<ws 
Reporter^  page  86. — The  District  of  Columbia  brought  a  criminal 
charge  against  the  defendant,  who  is  the  owner  of  a  laundry,  for  the 
violation  of  sections  1,  4,  and  5  of  an  act  of  Congress  approved  Feb- 
ruary 24,  1914,  and  entitled  "An  act  to  regulate  the  hours  of  em- 
ployment and  safeguard  the  health  of  females  employed  in  the  Dis- 
trict of  Columbia."  This  law  limits  the  hours  of  labor  of  all  fe- 
male employees  "  employed  in  any  manufacturing,  mechanical,  or 
mercantile  establishment,  laundry,  hotel,  or  restaurant,  or  telegraph 
or  telephone  establishment  or  office,  or  by  any  express  or  transpor- 
tation company  in  the  District  of  Columbia"  to  eight  per  day  or 
forty-eight  per  week.  In  addition  to  his  plant,  the  defendant  also 
maintains  nine  substations  or  branches  at  which  soiled  clothing  is 
received  and  the  cleaned  clothing  returned,  but  at  which  no  washing 
or  cleaning  of  any  kind  is  engaged  in.  An  employee  in  one  of  these 
substations  was  required  or  permitted  to  work  longer  than  eight 
hours  in  one  day,  whereupon  this  prosecution  was  brought  against 
the  employer  for  the  violation  of  the  aforementioned  act.  He  con- 
tended that  the  act  being  penal  should  be  strictly  construed,  and  so 
construed  could  not  be  held  to  include  such  employments  as  that 
at  the  collecting  station.  The  court  differed  with  this  contention, 
and  held  that  the  act  was  a  remedial  statute  and  should  therefore 
be  liberally  construed,  but  notwithstanding  this  attitude  it  held  that 
the  employment  did  not  come  within  the  purview  of  he  law,  the  post 
of  the  employment  not  being  in  any  true  sense  of  the  term  a  laundry. 


Hours  of  Labor  op  Women — Hotel  Employees — ExBMPndN  of 
Railroad  Hotels  and  Eating  Houses — CoNSfriT utionaltty — Do- 
minion Hotel  (Inc.)  v.  State  of  Arizona,  Supreme  Court  of  the 
United  States  {Mar.  24,  1919),  39  Supr^m^e  Cowrt.  Reporter,  page 
273, — Under  a  prosecution  brought  by  the  State  of  Arizona  against 
the  Dominion  Hotel  (Inc.)  for  the  violation  of  a  law  of  the  State 
prohibiting  the  employment  of  women  in  hotels  for  longer  periods 
than  eight  hours  and  providing  also  that  said  eight  hours  of  service 
must  be  performed  within  a  period  of  twelve  hours,  the  defendant 
was  found  guilty.  This  decision  was  sustained  by  the  State  supreme 
court,  and  a  writ  of  error  was  brought  to  the  Supreme  Court  of  the 
United  States  on  the  ground  that  the  provision  in  the  statute  ex- 
empting railroad  hotels  from  the  application  of  the  law  denied  to  the 
defendant  the  equal  protection  of  the  laws,  and  was  therefore  under 
the  fourteenth  amendment  of  the  Federal  Constitution  unconstitu- 
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tional.     The  Supreme  Court  in  refusing  to  declare  the  statute  void 
said  in  part: 

The  fourteenth  amendment  is  not  a  pedagogical  requirement  of  the 
impracticable.  The  e()ual  protection  of  the  laws  does  not  mean  that 
all  occupations  that  are  called  by  the  same  name  must  be  treated  in 
the  same  way.  The  power  of  the  State  "  may  be  determined  by  de- 
grees of  evil  or  exercised  in  cases  where  detriment  is  especially  ex- 
perienced." (Armour  &  Co.  v.  North  Dakota,  240  U.  S.  610,  36 
Sup.  Ct.  440.)  It  may  do  what  it  can  to  prevent  what  is  deemed 
an  e\'il  and  stop  short  of  those  cases  in  which  the  harm  to  the 
few  concerned  is  thought  less  important  than  the  harm  to  the  public 
that  would  ensue  if  the  rule  laid  down  were  mathematically  exact. 
The  only  question  is  whether  we  can  say  on  our  judicial  knowledge 
that  the  Legislature  of  Arizona  could  not  have  had  any  reasonable 
pround  for  believing  that  there  were  such  public  considerations  for 
the  distinction  made  by  the  present  law.  The  deference  due  to  the 
Judgment  of  the  legislature  on  the  matter  has  been  emphasized  again 
and  again.  (Hebe  Co.  y,  Shaw,  248  U.  S.  297,  39  Sup.  Ct.  125.) 
Of  course,  this  is  especially  true  when  local  conditions  may  affect 
the  answer,  conditions  that  the  legislature  does  but  that  we  can  not 
know. 

Presumably,  or  at  least  possibly,  the  main  custom  of  restaurants 
upon  railroad  rights  of  way  comes  from  passengers  upon  trains  that 
stop  to  allow  them  to  eat.  The  work  must  be  adjusted  to  the  hours 
of  the  trains.  This  fact  makes  a  practical  and,  it  may  be,  an  im- 
portant distinction  between  such  restaurants  and  others.  If  in  its 
theory  the  distinction  is  justifiable,  as  for  all  that  we  know  it  is, 
the  fact  that  some  cases,  including  the  plaintiff's,  are  very  near  to  the 
line  makes  it  none  the  worse.  That  is  the  inevitable  result  of  draw- 
ing a  line  where  the  distinctions  are  distinctions  of  degree,  and  the 
constant  business  of  the  law  is  to  draw  such  lines. 

We  can  not  pronounce  the  statute  void. 

Judgment  affirmed. 


Hours  of  Labor  of  Women — Mealtime  Included  in  Working 
Hours — ^AiiSENciy  from  Work — Tladdad  v.  Sfate^  Court  of  Criminal 
Appeals  of  Texas  {Feb..  4^  1920)^  218  Southwestern  Reporter^  page 
606. — ^Haddad  was  convicted  for  the  violation  of  article  1451h  of  the 
Penal  Code,  which  prohibits  an  employer  from  permitting  his  female 
employee  to  work  more  than  9  hours  per  day,  or  54  hours  per  week. 
Haddad  operated  a  cafe  and  required  his  waitresses  to  work  from 
8  a.  m.  to  1  p.  m.  and  from  3  p.  m.  to  7  p.  m.  each  day  for  every  day 
in  the  week.  He  appealed  from  the  decision  of  conviction,  declaring 
that  the  court  should  have  deducted  from  the  weekly  working  hours 
one  hour  per  day,  which  was  alleged  to  have  been  consumed  by  the 
employee  in  eating  her  meals,  and  also  that  the  time  taken  off  by  the 
employee  when  she  was  absent  from  her  work  should  be  deducted 
from  the  weekly  working  period.  The  court  rejected  the  first  of  these 
*  6170O'-~22 11 
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contentions,  but  agreed  with  the  second  and  reversed  the  decision. 
The  opinion  is  as  follows  : 

It  is  contended  that  the  time  she  used  in  eating  her  meals,  or  prac- 
tically one  hour  a  day,  should  be  discounted  from  the  nine  hours  if 
she  only  worked  one  day,  or  the  one  hour  per  day  should  be  dis- 
counted from  the  54  hours.  If  this  is  connect,  then  her  employer  was 
entitled  to  a  discount  as  against  the  54  hours  of  7  hours;  that  he 
should  not  be  charged  imder  the  allegation  or  theory  of  54  hours 
with  the  time  that  she  was  visiting  about  the  town  and  the  one  or  two 
evenings  when  she  failed  to  present  herself  in  her  employment  and 
was  absent.  We  are  of  the  opinion  that  the  time  she  occupied  at 
meals  should  not  be  discounted  from  her  terms  of  employment;  that 
she  was  in  the  cafe  and  was  ready  to  discharge  her  duties,  and  some- 
times was  called  from  her  meals  while  eating  to  wait  upon  customers. 
This  we  think  shows  that  she  was  in  the  employ  of  her  employer,  and 
he  was  not  entitled  to  credit  as  against  the  54  hours  for  such  time. 
But  we  are  further  of  opinion  that  her  absence  on  other  occasions 
above  mentioned  should  be  deducted  from  the  54  hours.  She  was  not 
working  under  employment,  was  absent  from  it*  and  was  not  subject 
to  the  calls  of  duty  of  her  employer,  but  she  was  in  position  whei-e 
she  could  not  work  nor  be  required  to  work.  Tliis  was  voluntary  on 
her  part.  She  was  not  rendering  any  service  or  in  position  to  do  so. 
This  became  a  serious  issue  on  the  trial  of  the  case. 

The  court  then  considered  the  refusal  of  the  trial  judge  to  charge 
the  jury  in  accordance  with  the  foregoing  views,  to  which  the  defend- 
ant had  excepted,  and  the  judgment  was  reversed  and  the  cause 
remanded. 


Hours  of  Service — Railroads— Interstate  Commerce — Commok 
Carrier  Withix  Meaning  of  Act — United^  States  v.  Brooklyn 
Eastern  District  Terminal^  Supreme  Court  of  the  Umted  Statea 
(Mar.  2i^  1919),  39  Supreme  Court  Reporter,  page  ^55.— The  United 
States  brought  action  against  the  defendant  company  for  the  viola- 
tion of  the  hours  of  service  act  of  March  4,  1907  (ch.  2939,  34  Stat. 
1415),  which  prohibits  any  common  carrier  by  railroad  engaged  in 
interstate  commerce  from  requiring  or  permitting  an  employee  to  re- 
main on  duty  for  a  longer  period  than  16  consecutive  hours,  and  the 
trial  court  entered  judgment  against  the  defendant  company.  Upon 
appeal  the  circuit  court  of  appeals  (239  Fed.  287)  reversed  this  judg- 
ment and  the  Government  brought  the  case  to  the  Supreme  Court 
on  a  writ  of  certiorari,  and  the  judgment  was  again  reversed  and 
the  defendant  adjudged  guilty  of  having  violated  the  statute.  The 
defendant  Company  is  engaged  in  providing  terminal  facilities  and  a 
depot  for  the  accumulation  of  goods  to  be  shipped  either  to  or  from 
the  New  York  Harbor  for  some  10  railroads  and  several  steamship 
companies  with  which  it  has  separate  contracts.  It  does  business  for 
no  other  concerns.    Its  facilities  consist  of  a  number  of  barges  and 
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ferries  %nd  arboiit  a  mile  of  railroad  for  switchtn^  purposes^  over 
which  it  transports  both  izi^trastate  and  interstate  goodd  to  and  from 
its  nnioi^  Irei^t  station.  It  is  the  contention  oi  the  defendant  com- 
pany that  inasmuch  as  it  operates  ctnder  contracts  and  does  not 
accept  business  from  concerns  trith  whom  it  has  no  contract  it  is 
not  a  common  carrier.  Mr^  Jnstice  Brandeis  detivcs'ed  the  opinion 
of  the  court,  which  is  in  part  as  follows : 

The  hours  of  service  act  declares  (in  the  first  section)  that,  ^'^the 
term  '  railroad '  as  used  in  this  act  shall  include  all  bridges  and 
ferries  used  or  operated  in  connection  with  any  railroad^  and  also  all 
the  road  in  use  by  any  coni^mon  carrier  operating  a  railroad^  whether 
owned  or  operated  under  a  contract,  agreement,  or  lease.''  Hence, 
neither  the  character  of  the  terminars  railroad  nor  its  independent 
ownership  excludes  it  from  the  scope  of  the  act.  But  the  terminal 
contends  that  it  is  not  subject  to  the  provisions  of  the  statute,  since 
it  is  not  incorporated  as  a  conamon  carrier  and  doe^  not  hold  itself 
out  as  such ;  does  not  file  tariffs ;  and  does  not  undertake  to  transport 
property  for  all  who  may  apply  to  have  their  ^oods  transported; 
but  merely  transports  as  agent  such  freight  as  is  delivered  to  it  by 
or  for  those  carriers,  and  those  only,  with  whom  it  has  elected  to 
make  special  contracts;  and  that,  under  these  contracts  it  performs 
for  the  railroacJb,  and  not  for  the  public,  a  part  of  the  whole  carriage 
which  they,  as  common  carriers,  have  undertaken  with  the  shipper 
to  perforin. 

The  services  rendered  by  the  Terminal  are  public  in  their  nature, 
and  of  a  kind  ordinarily  performed  by  a  common  carrier*  If  these 
terminal  operations  were  conducted  directly  by  any,  or  jointly  by 
all,  of  the  10  railroad  cx>mpanie8  with  which  the  Terminal  has  con- 
tracts, the  operations  would  clearly  be  within  the  scope  of  the  hours 
of  service  law.  The  precise  question  presented  is^  thei'efore,  whether 
the  fact  that  the  Terminal  conducts  these  operations,  not  as  an  in- 
tegral part  of  a  single  railroad  syst^n  but  wholly  as  an  agent  for 
one  or  several,  exempts  the  railroad  companies^  because  they  are  not 
the  employer  and  exempts  tlie  Terminal,  because  it  is  not  a  common 
carrier ;  thus  making  inapplicable  a  provision  regarding  the  physical 
operation  of  the  property  devised  lor  the  protection  of  employees 
and  the  public. 

But  a  common  carrier  does  not  cease  to  be  such  merelv  because 
the  services  which  it  renders  to  the  public  are  performed  as  agent 
for  another.  The  relation  of  agency,  may  preclude  contractual  obli- 
gations to  the  shippers,  but  it  can  not  change  the  obligations  of  the 
rarrier  concerning  the  physical  operation  oi  the  railroad  under  the 
hours  of  aetvice  act. 

The  judgment  of  the  court  of  appeals  was  therefore  reversed,  and 
that  of  the  district  court,  holding  the  company  guilty,  was  affirmed. 


Hours  of  Servk^e — ^Raiuioads — ^Tei^graph  Operatok— I  inter- 
state Commerce — United  States  v.  Atlmita  Terminal  Co,^  Vmied 
States  Circuit  Court  of  Appeals,  Fifth  Circuit  {Oct.  15,  1919),  260 
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Federal  Reporter^  page  779, — The  Atlanta  Terminal  Co.  was  incor- 
porated as  a  railroad  company  and  maintained  a  railroad  terminal 
wholly  within  the  State  of  Georgia.  It  owned  railroad  tracks  and 
owned  and  operated  switches  and  signal  towers,  but  it  did  not  own 
any  engines  or  trains  nor  did  it  employ  engineers,  conductors,  or 
brakemen.  It  also  maintained  offices  through  which  telegraphic 
messages  and  train  orders  were  transmitted.  The  railroad  trains 
which  used  the  terminal  were  engaged  in  interstate  commerce,  and 
the  passengers  moving  to  and  from  the  city  through  the  terminal 
were  transported  from  and  to  other  States.  The  United  States 
brought  a  civil  suit  to  recover  a  penalty  from  the  defendant  for  the 
violation  of  the  hours  of  service  act.  The  employee  concerned 
was  a  telegraph  operator  who  transmitted  the  train  orders  for  the 
movement  of  the  trains  using  the  terminal.  The  defendant  denied 
it  was  a  common  carrier  within  the  meaning  of  the  law  and  denied 
that  it  was  engaged  in  the  transportation  of  passengers  or  property. 
The  district  court  directed  a  verdict  for  the  defendant.  In  reversing 
this  decision  the  court  of  appeals  said  in  part : 

That  the  defendant,  under  the  facts  stated,  was  a  common  carrier 
of  passengers  and  baggage,  has  been  settled  by  the  decisions  of  the 
Supreme  Court,  notably  the  cases  of  United  States  v.  Union  Stock- 
yards, 226  U.  S.  286,  33  Sup.  Ct.  83.  and  United  States  v.  Brooklyn 
Eastern  District  Terminal,  249  U.  S.  296,  39  Sup.  Ct.  283  [above]. 
In  the  latter  case  the  hours  of  service  act  was  held  to  apply  to  a 
terminal  company,  which  performed  similar  duties  and  in  a  similar 
manner  to  those  performed  by  the  defendant  under  the  facts  stipu- 
lated. 

Direction  and  control  are  as  much  a  part  of  transportation  as  are 
the  physical  acts  of  running  the  engine  or  handling  the  train.  It  is 
also  true  that  trains,  in  motion,  could  only  enter  and  leave  the  ter- 
minal tracks  through  switches  thrown  by  signal  men  of  defendant, 
and  upon  signals  given  the  train  crews  oy  defendant's  signal  men. 
These  acts  were  acts  of  transportation,  and  the  defendant  was  en- 
gaged in  transportation  of  passengers  and  baggage,  upon  a  railroad, 
while  doing  them.  The  fact  that  the  railroad  company  engaged 
jointly  with  defendant  in  the  transportation  does  not  change  the 
conclusion  reached. 

Hours  or  Service — Railroads — Telegraph  Operator — ^Meal- 
time— Chicago^  R.  /.  cfe  P.  Ry.  Co.  v.  United  States^  United  Staters 
Circuit  Court  of  Appeals,  Eighth  Circuit  {Oct.  28,  1918),  263  Fed- 
eral Rep(/rter,  page  555. — The  United  States  brought  action  against 
the  railway  company  for  the  violation  of  the  hours  of  service  act 
and  from  a  judgment  for  the  United  States  the  defendant  brings 
error.  Circuit  Judge  Hook,  in  aiRrming  the  judgment,  rendered  the 
following  opinion: 
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The  railway  company  was  held  by  the  trial  court  to  have  violated 
section  2  of  the  hours  of  service  act  of  March  4,  1907  (34  Stat.  1415, 
c.  2939;  Comp.  St.  1916,  sec.  8678),  by  requiring  or  permitting  a  tele- 
graph operator  in  one  of  its  day  and  night  stations  to  remain  on 
duty  more  than  9  hours  in  a  24-hour  period.  On  November  25,  1913, 
the  operator  went  on  duty  at  2  p.  m.  and  left  at  11.40  p.  m.,  but  in 
the  meantime  had  been  absent  an  hour  for  supper.  The  question  in 
the  case  depends  upon  the  conditions  of  his  absence  for  supper,  and 
is  whether  the  time  should  be  deducted  from  the  9  hours  and  40  min- 
utes or  whether  he  was  still  on  duty  within  the  intent  of  the  statute. 

The  usual  daily  service  of  the  operator  was  from  2  p.  m.  to  11 
p.  m.,  with  an  hour  for  rest  and  his  evening  meal.  The  hour,  gener- 
ally from  6  o'clock  to  7,  was  not  definitely  iixed,  but  depended  upon 
the  requirements  of  the  work.  The  understanding  between  him  and 
the  company,  and  the  practice,  was  that,  though  at  some  time  he 
should  have  his  hour  off,  it  was  alterable  and  adjustable  to  the  needs 
of  the  office ;  also  that,  while  off  duty  during  the  hour,  he  was  subject 
to  recall  by  the  company  whenever  its  business  required.  It  is  clear 
that  the  time  allowed  was  so  uncertain  and  restrained  that  it  was 
not  a  period  for  refreshment,  rest,  and  recreation  within  the  meaning 
of  the  law. 

It  is  enough  to  cite  Missouri,  Kansas  &  Texas  R.  Co.  v.  United 
States,  231  U.  S.  112,  34  Sup.  Ct.  26,  58  L.  Ed.  144  [Bui.  No.  152,  pp. 
128,  129]. 

The  judgment  is  affirmed. 


Hours  or  Service — ^Railroads — Telegraph  Operator — Station 
Continuously  Operated  Night  and  Dat — United  Staies  v.  Baker^ 
United  States  District  Courts  Southern  District  of  Texas  {November 
10^  1919),  261  Federal  Reporter,  page  705.— The  United  States  by  a 
complaint  containing  10  counts  brought  a  criminal  action  against 
James  A.  Baker,  receiver  of  the  International  &  Great  Northern  Rail- 
way, for  the  violation  of  the  hours  of  service  act  (Mar.  4,  1907,  ch. 
2939,  34  Stat.  1415),  which  prohibits  employees  of  railroads  serving 
as  telegraph  operators,  train  dispatchers,  etc.,  from  being  required 
or  permitted  to  work  longer  than  9  hours  in  a  24-hour  period  in 
stations  operated  continuously  night  and  day.  The  law  permits  13 
hours'  work  in  offices  operated  only  in  the  daytime. 

The  defendant  as  receiver  of  the  railway  operated  a  station  at 
Navasota,  Tex.,  where  a  telegrapher,  M.  Menger,  was  required  to 
work  from  7  o'clock  a.  m.  to  6  o'clock  p.  m.  When  the  time  came 
to  close  the  office,  if  he  had  any  train  messages  which  had  not  been 
delivered  owing  to  the  nonarrival  of  the  trains  before  7  o'clock 
p.  m.,  Menger  was  required  to  take  such  undelivered  messages  to  the 
Houston  &  Texas  Central  Railroad  Co.'s  operator  at  the  Santa  Fe 
tower  at  Navasota.  In  the  morning  on  coming  to  work  Menger 
would  go  over  to  the  tower  and  get  any  messages  which  the  tower 
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operator  had  not  delivered.  During  the  period  when  Menger  was 
oS  duty  the  station  was  dosed  and  train  messages  were  transmitted 
to  the  tower  operator  under  an  agreement  between  the  Houston  & 
Texas  Central  Bailroad  and  the  defendant.  Baker  admits  all  these 
facta,  but  claims  that  the  station  was  only  a  '^  day  atatioH  '^  and  that 
the  facts  do  not  show  that  it  was  operated  contmnoui^y  night  and  day. 
The  oourt  held  that  the  transmission  of  messages  under  an  agreement 
with  another  road  during  a  part  of  the  24-hour  period  did  not  serv^e  to 
make  the  station  a  day  station,  and  a  judgment  of  conviction  was 
entered.    The.  decision  is  in  part  as  follows: 

The  question  of  wlieth^  or  not  the  defendant  had  any  control  or 
authority  over  the  operatives  of  the  H.  &  T.  C.  who  handled  the 
messages  pertaining  to  the  receiver's  road  during  the  absence  of  the 
regular  operator  is  wholly  immaterial.  The  slightest  reflection  upon 
the  scope  and  purpose  of  the  act  will  satisfy  any  candid  mind  that  the 
law  is  concerned  not  with  the  method  by  which,  messages  are  ac- 
cepted and  received,  but  merely  with  the  fact  of  prohibiting  the 
employment  at  work  for  more  tnan  13  hours  of  any  operator  at  an 
office  operated  continuously  night  and  day.  If  the  contention  of  the 
defendant  that  the  fact  that  for  a  part  of  the  24-hour  period  its  mes- 
sages were  handled  bj'  persons  employed  not  by  itself,  but  by  another 
company,  makes  the  station  a  daytime  station  only,  were  sound,  the 
act  could  be  nullified  throughout  the  length  and  breadth  of  the  United 
States  wherever  conditions  of  joint  operation  existed,  as  at  Navasota, 
by  one  company  running  its  office  12  hours,  the  other  12  hours,  and 
interchanging  service  with  each  other  during  the  i^eriod  that  the 
respective  operators  hired  by  each  were  off  duty. 

Such  a  result,  if  reached  by  design,  would  not  be  tolerated ;  nor  does 
the  fact  that  the  result  is  reached  without  demgn  in  anywise  change 
the  legal  effect  of  the  situation.  What  the  law  is  concerned  with  in 
this  case  is  not  the  method  by  which  the  receiver  provides  for  the 
handling  and  transmission  of  his  messages  during  the  niarht  hours, 
but  with  the  fact  that  during  some  period  of  the  24  hours  ne  obli<?es 
his  operator  to  remain  on  duty  more  than  9  hours.  What  the  precise 
nature  of  the  arrans^ements  the  receiver  made  with  the  Houston  & 
Texas  Central  wa^s  is  wholly  immaterial  in  this  case,  sinc«  the  fact 
is  undisputed  that  the  receiver  did  have  arrangements  at  the  place, 
Navasota,  for  receiving  messages  day  and  night,  and  did  for  a  part 
of  the  time  at  that  place  have  an  operator  working  more  than  nine 
hours. 

Judgment  for  $100  was  therefore  rendered  on  each  of  the  10  counts. 


HouBS  OF  Sehvice — Railroads — Yard  Movements  of  Trains — 
PennsyVvama  R.  Co,  v.  United  States^  United  States  Circuit  Court  of 
Appeals,  Third  Circuit  {May  H,  1920)^  ^66  Federal  Reporter ^  page 
609. — Lathero  was  employed  by  the  railroad  company  as  a  car 
dropper  and  as  a  brakeman.    He  worked  in  the  company's  yar^  at 
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HoUidaysburg,  Pa.,  as  a  car  dropper,  where  he  rode  cars  which  were 
being  moTed  about  the  yards  in  the  process  of  distribution  to  make 
up  full  trains.  Later  in  the  day  he  would  go  to  Altoona,-  where  he 
acted  as  a  brakeman  in  connection  with  an  engine  which- was  en- 
gaged in  making  up  trains  in  the  yards*  None  of  his  duties  required 
him  to  work  on  the  main  line  of  the  railroad,  but  all  movements  were 
performed  in  the  yards.  These  duties  occupied  more  than  16  hours 
in  the  aggregate  during  a  24-hour  period.  The  United  States  brought 
action  against  the  railroad  for  the  violation  of  the  hours  of  service 
act  of  March  4, 1907  (34  Stat.  1415. 8  Comp.  Stat.  1916,  p.  9448),  and 
recovered  judgment.  In  affirming  the  decision  the  court  said  in 
part: 

The  railroad  company's  sole  insistment  is  that  the  act  applies 
only  to  movements  of  trains  over  main-line  tracks,  and  not  to  mere 
yard  movements,  such  as  were  made  in  this  case.  In  construing  the 
act  it  must  be  borne  in  mind  that  its  purpose,  as  expressed  in  its 
title,  was  to  promote  the  safety  of  employees,  as  well  as  travelere, 
upon  railroads.  Of  coui'se  in  carrying  out  this  purpose,  the  miscliief 
sought  to  be  avoided  was  the  mental  and  physical  exhaustion  of  em- 
ployees liable  to  result  from  permitting  or  requiring  them  to  remain 
on  duty  for  excessive  lengths  of  time.  The  act  provides  tliat  the 
term  '^  railroad,''  as  used  in  the  act,  shall  include  ^  all  the  road  in  use 
by  any  common  carrier  operating  a  railroad." 

As  18  well  pointed  out-in  the  opinion  of  the  learned  judge  of  the 
court  below,  no  train  is  excluded  from  the  provisions  or  the  act,  ex- 
'cept  wrecking  or  relief  trains,  and  there  is  no  limitation  as  respects 
the  kind  of  movement  or  the  place  in  which  it  shall  be  made.  In  this 
situation,  bearing  in  mind  the  purpose  of  the  legislation  and  appre- 
ciating that  men  may  as  easily  become  exhausted  by  overwork  in  the 
movement  of  trains  in  and  about  yards  as  they  may  in  so-called 
main-line  movements,  and  thus  imperirl  their  own,  as  well  as  the 
safety  and  lives  of  others,  we  would  have  no  hesitation,  even  if  we 
considered  this  a  case  of  first  impression,  in  holding  that  Lathero, 
while  at  work  in  the  Altoona  yards,  was  engaged  in  or  connected  with 
the  movement  of  a  train,  and  hence  that  the  railroad  company  is  sub- 
ject to  the  penalty  prescribed  in  the  act  for  a  violation  thereof.  As 
was  said  bv  Mr.  Justice  Lurton  in  Chicago,  Ind.  &  L.  Kv.  Co.  r. 
Hackett,  228  TJ.  S.  659,  564,  33  Sup.  Ct.  581,  584  (57  L.  Ed.*  966),  in 
construing  a  statute  of  Indiana,  to  hold  that  yard  movements  such  as 
were  made  in  the  Altoona  yard  were  not  movements  of  a  train  **  would 
be  to  make  the  act  meaningless  as  to  the  most  dangerous  class  of  work 
which  falls  to  the  lot  of  railroad  employees." 


Inventions  bt  Empi:x)tees — "Time  of  Employment" — Moore  v. 
United  States^  Supreme  Court  of  the  United  States  {Apr.  14^  1919)^ 
39  Supreme  CouH  Reporter^  pag^  ^-'^« — ^David  F.  Moore  was  em- 
ployed by  the  United  States  as  a  wood  calker  in  a  navy  yard,  and 
during  the  period  covered  by  this  employment  he  perfected  an  inven- 
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tion  known  as  a  reefing  iron  for  use  on  the  decks,  sides,  and  bottoms 
of  vessels  where  wood  calking  is  done.  An  act  of  Congress  of  June 
25,  1910  (36  Stat.  851,  ch.  423),  provides  that  w^here  the  Government 
uses  a  i^atent  without  obtaining  a  license  for  such,  use  from  the 
patentee  he  shall  be  compensated  therefor,  but  this  act  does  not  apply 
Avhere  the  device  was  discovered  or  invented  by  an  employee  of  the 
United  States  "  during  the  time  of  his  employment  or  service." 

Moore's  invention  was  extensively  used  by  the  United  States,  and 
he  requested  compensation,  which  was  refused.  The  Court  of  Claims 
rejected  the  claim,  so  this  appeal  was  taken  to  the  Supreme  Court, 
which  affirmed  the  position  taken  by  the  Court  of  Claims.  Moore 
claimed  that  he  had  been  at  work  on  his  invention  for  a  number  of 
years,  from  1903  to  1914;  furthermore,  that  he  had  expended  no  time 
on  it  during  the  hours  of  his  employment  by  the  Government,  but 
only  while  at  home  during  his  absence  from  duty  in  the  navy  yard. 
It  was  held,  however,  that  the  statute  clearly  covered  the  full  time  of 
his  employment,  the  concluding  sentences  of  the  decision  rendered  by 
Mr.  Justice  Clarke  being  as  follows : 

Xo  matter  what  the  appellant  may  have  done  prior  to  May,  1914,  it 
was  in  that  month,  he  avers,  that  he  completed  his  invention,  and 
during  the  whole  of  that  month  he  was  in  the  employment  or  service 
of  the  Government.  To  give  the  effect  contended  for  to  the  allega- 
tion that  the  appellant  confined  his  work*  on  his  invention  to  the 
hours  when  he  was  not  actually  on  duty,  but  while  he  was  in  the  Gov- . 
ernment  employ,  would  be  to  amend  the  statute,  not  to  construe  or 
interpret  it. 

Labor  Disputes — Instigation — Conspiracy  to  Restrain  Trade- 
Sherman  Antitrust  Law-^Strikes  to  Restrain  Commerce- 
Clayton  Act — Lamar  et  oil.  v.  United  Staies^  United  States  Circuit 
Court  of  Appeals^  Secoiid  Circuit  {June  4j  1919)^  Z60  Federal  Re- 
porter^ page  661, — This  action  was  a  criminal  prosecution  by  the 
United  States  against  various  defendants  under  the  Sherman  Act 
(July  2,  1890,  ch.  647,  26  Stat.  209)  for  a  conspiracy  "to  restrain 
foreign  trade  and  commerce  "  and  to  "  restrain,  hinder,  and  prevent 
the  transportation  "  of  munitions  of  war  manufactured  in  the  United 
States  in  said  foreign  trade  and  commerce.  Three  of  the  defendants. 
Rintelen,  Lamar,  and  Martin,  were  found  guilty,  convicted,  and  sen- 
tenced. Lamar  and  Martin  brought  a  writ  of  error  to  review  the 
judgment. 

Rintelen  was  a  German,  who  came  to  this  country  provided  with 
funds  to  the  extent  of  $500,000,  for  the  purpose  of  preventing  the 
TJnited  States  from  manufacturing  or  shipping  supplies  to  the  bel- 
ligerent nations  at  war  in  Europe  in  1915.    To  accomplish  this  pur- 
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pose  his  plan  was  to  instigate  strikes  and  create  labor  difficulties  in 
the  plants  and  factories  manufacturing  "  munitions  of  war."  Lamar 
and  Martin  were  associated  with  him  in  this  endeavor.  Although 
he  parted  with  much  of  his  money  for  this  purpose,  he  was  unsuc- 
cessful in  producing  any  results.  Circuit  Judge  Hough  in  present- 
ing the  opinion  of  the  court  affirming  the  judgment  of  conviction  said 
in  part: 

So  far  as  the  lack  of  success  of  the  plaintiffs  in  error  is  relied  on, 
it  is  enough  to  point  out  what  w-as  si>ecifically  held  in  the  Nash  case, 
88  Sup.  Ct.  780,  that  conspiracy  under  the  Shetman  Act  is  proved 
by  proving  the  forbidden  meeting  of  minds ;  it  is  like  a  conmion-law 
conspiracy,  not  like  those  denounced  by  section  37,  Criminal  Code 
(act  Mar.  4,  1909,  ch.  321,  35  Stat.  1096,  Comp.  St.,  p.  10201),  Avhere 
an  overt  act  is  a  necessary  ingredient  of  crime.  Likewise,  any  lack 
of  intent  to  violate  the  statute  can  not  be  relied  on  here.  Personal 
intent  usually,  and  cei-tainly  here,  means  no  more  than  an  intention 
to  do  what  was  done;  therefore,  if  (as  the  jury  found)  defendants 
intended  to  hinder  and  restain  export  trade  in  war  munitions,  the 
fact  that  they  had  no  suspicion  of  thereby  violating  the  Sherman  Act 
is  a  matter  of  no  importance,  and  is  immaterial. 

Tt  is  further  contended  that,  assuming  everything  covered  by  the 
evidence  as  proven  and  all  the  legal  rules  above  adverted  to  as  cor- 
rect, it  still  remains  true  that  the  only  suggested  means  or  method 
of  restraining  trade  was  to  strike — ^to  induce  laborers  to  peacefully 
quit  work ;  and  slich  acts  are  lawful  under  the  statute  of  October  16, 
1914,  commonly  known  as  the  Clayton  Act  (38  Stat.  730,  ch.  323). 
It  is  said  to  follow  that,  if  doing  this  lawful  act  should  produce  re- 
straint of  trade,  the  later  statute  prevents  the  operation  of  the 
earlier. 

Whether  the  Clayton  Act  has  to  the  extent  indicated  nullified  the 
Sherman  Act  is  a  question  that  need  not  be  discussed ;  but  we  do  hold 
it  as  clear  that  no  change  has  been  wrought  in  the  law  of  conspiracy 
as  applicable  to  this  case.  It  may  be  that,  where  the  intent  of  those 
who  foment  strikes  or  themselves  quit  work  after  and  as  a  result  of 
agreement  with  their  fellow  w^orkmen  is  to  advance  their  own  wage 
interests,  or  otherwise  improve  their  conditions  of  life,  the  Clayton 
Act  produces  legality  by  forbidding  legal  interference  wnth  their  do- 
ings. This  may  be  admitted  for  argument's  sake,  without  expressing 
opinion.  But  we  do  hold  that  where  it  is  charged  (as  here)  that  the 
intent  was  solely  to  restrain  foreign  trade,  and  where  it  is  proved  (as 
here)  that  the  proposed  instigation  of  strikes  bore  no  relation  what- 
ever to  the  welfare  of  the  strikers,  then  at  most  and  best  the  strike 
becomes  nothing  more  than  an  instrument  or  means,  legal  in  itself, 
but  used  only  for  an  illegal  end. 

The  argument  for  plamtiffs  in  error  confounds  the  means  with  the 
end.  The  end  or  object  of  the  proven  conspiracy  was  not  to  call 
strikes,  but  to  restrain  or  rather  suppress  foreign  trade.  That  object 
is  as  illegal  as  ever;  the  Clayton  Act  assuredly  does  not  legalize  it. 
If  that  ne  granted,  the  elementary  rules  of  law  apply,  and  legality  of 
means  can  not  excuse  illegality  of  purpose  or  object. 
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Labor  Disputes — Investigation  and  Adjustment — Court  or  In- 
dustrial Relations — ^Kansas — Constitutionality  of  Statute— 
Statie  ex  rel.  Court  of  Industrial  JSel^ations  et  al.  v.  Howat  et  al.^  Su- 
preine  Court  of  Kansas  (July  19 ^  1920),  191  Pacific  Reporter^  page 
586. — The  Kansas  Court  of  Industrial  Relations  was  investigating 
conditions  existing  in  the  mining  industry  in  Cherokee  and  Craw- 
ford Counties.  Howat  and  three  other  persons  were  subpoenaed  by 
the  district  court  to  appear  before  the  court  of  industrial  relations 
and  testify  as  to  conditions  prevailing  in  that  locality.  This  they 
refused  to  do,  whereupon  they  were  adjudged  guilty  of  contempt  of 
court  and  ordered  confined.  This  action  is  a  proceeding  for  a  writ 
of  habeas  corpus  designed  to  secure  their  release.  They  argue  that 
the  law  creating  the  court  of  industrial  relations  is  unconstitutional 
and  that  they  are  therefore  being  unlawfully  imprisoned.  In  up- 
holding the  constitutionality  of  the  law  and  remanding  the  petition- 
ers to  custody  the  court  said  in  part: 

Most  of  the  constitutional  objections  raised  by  the  defendants  are 
directed  to  provisions  of  the  act  creating  the  court  of  industrial  re- 
lations, the  validity  or  invalidity  of  whicn  can  have  no  possible  bear- 
ing upon  the  disposition  of  the  present  case.  The  statute  makes  the 
new  body  the  successor  of  the  Public  Utilities  Commission,  the  func- 
tions of  which  are  devolved  upon  it.  (Laws  1920,  ch.  29, 2.)  It  there- 
fore has  a  legal  existence,  unless  that  commission  wa^  a  nullity,  which 
is  not  suggested.  The  legislature  has  undertaken  to  grant  it,  among 
other  additional  powers,  those  of  investigating  certam  controversies 
relating  to  the  operation  of  various  industries,  including  coal  mining, 
and  of  taking  evidence  and  making  findings  thereon.    (Section  7.)    Its 

i proceedings  are  required  to  be  reported  to  the  governor.  (Section  27.) 
[t  is  clear  that  it  would  be  competent  for  the  legislature  to  authorize 
an  administrative  tribunal  to  make  such  investigations,  findings,  and 
reports  even  if  no  further  purpose  Avere  to  be  accomplished  than  to 
give  publicity  to  existing  conditions  and  provide  data  upon  which 
subsequent  legislation  might  be  based.  The  act  also  undertakes  to 
empower  the  court  to  make  orders  with  reference  to  the  conduct  of 
the  industry — among  other  things  to  regulate  wages.  (Section  8.) 
Whether  or  not  the  legislature  could  confer  all  the  powers  so  at- 
tempted to  be  given — lor  instance,  that  to  which  specific  reference 
has  just  been  made — we  have  no  doubt  whatever  that  it  could  invest 
the  industrial  court  with  some  of  them.  The  legislature  may,  of 
course,  enact  statutes  designed  (for  example)  to  protect  the  health 
and  safety  of  miners,  and  may  authorize  an  administrative  body  to 
make  rules  in  that  connection  having  the  force  of  laws.  (Richards  t'. 
Coal  Co.,  104  Kans.  330, 179  Pac.  380 ;  12  C.  J.  847-853.)  Regulations 
of  that  kind  would  be  within  the  scope  of  the  act  under  considera- 
tion. Inasmuch  as  the  police  power  extends  to  the  protection  of  the 
welfare  and  convenience  as  well  as  the  health,  safety,  and  monils  of 
the  public  it  may  manifestly  l)e  invoked,  as  in  the  present  instance, 
to  prevent  the  interruption  in  the  production  of  a  commodity  so 
vitally  necessary  to  the  people  of  this  State  as  coal,  so  long  as  the 
means  employed  are  not  for  some  special  reason  obnoxious  to  con- 
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stitutional  proyisions.  There  is  abundant  field  for  the  operation  of 
the  act  tt&der  consideration,  even  if  everj  portion  of  it  to  which  a 
specific  objection  has  been  urged  were  entirely  eliminated. 

It  it  quite  clear  that  the  pai*t  of  the  act  relating  to  the  conduct  of 
an  investigation  could  be  upheld,  although  some  of  the  attempted 
grants  of  power  should  be  held  void,  even  if  the  statute  contained 
no  reference  to  the  effect  of  partial  invalidity.  However  one  section 
of  it  reads  as  follows: 

^  If  any  section  or  provision  of  this  act  Ediall  be  found  invalid  by 
any  court,  it  shall  be  conclusively  presumed  that  this  act  would  have 
been  passed  by  the  legislature  without  such  invalid  section  or  pro- 
vision, and  the  act  as  a  whole  shall  not  be  declared  invalid  by  rea- 
son of  the  fact  that  one  or  more  sections  or  provisions  may  be  found 
to  be  invalid  by  any  court."    (Laws  1920,  ch.  29,  sec.  28.) 

The  rule  is  lamiliar  that  a  part  of  a  statute  which  is  unobjection- 
able in  itself  may  be  enforcea,  notwithstanding  another  part  is  ad- 
judged unconstitutional,  if  it  appears  that  the  void  portion  was  not 
an  inducement  to  the  enactment  of  the  rest^-that  the  legislature  de- 
sired the  unobjectionable  part  to  become  a  law  irrespective  of  the 
validity  of  the  remainder.  Here  the  express  declaration  disj^oses 
of  any  possible  doubt  that  might  otherwise  exist  as  to  the  legislative 
extent,  and  requires  the  court  to  give  effect  to  all  portions  of  the  stat- 
ute that  do  not  in  themselves  violate  some  constitutional  provision. 

The  occasion  for  the  aid  of  the  district  court  being  invoked  to  re- 
quire the  attendance  of  witnesses  before  the  court  of  industrial  re- 
lations arises  from  the  well-understood  fact  that  the  latter  body,  in 
spite  of  its  name,  is  an  administrative  and  not  strictljr  a  judicial 
tribunal  and  is  therefore  regarded  as  incapable  of  enforcing  its  own 
process.  (Cases  cited.)  The  defendants  argue  that  the  district 
court,  under  the  statute,  is  without  authority  to  compel  the  attend- 
ance of  a  witness  before  any  other  tribunal  thttn  itself.  The  indus- 
trial court  act,  however,  contains  this  provision  : 

"  In  case  any  person  shall  fail  or  retuse  to  obey  any  summon'^  or 
subpoena  issued  by  said  court  (of  industrial  relations)  after  due 
service  then  and  in  that  event  said  court  is  hereby  authorized  and 
empowered  to  take  proper  proceedings  in  any  court  of  competent 
jurisdiction  to  compel  obedience  to  such  summons  or  subpopna." 
(Laws  1920,  ch.  29,  sec.  11.) 

We  interpet  this  language  as  authorizing  the  procedure  here  fol- 
lowed—4he  issuance  and  service  of  an  order  b}'  the  district  court  re- 
quiring the  defendants  to  appear  before  the  court  of  industrial  re- 
lations and  their  commitment  for  contempt  for  refusing  to  obey 
that  order.  The  district  court,  being  one  of  general  jurisdiction,  is 
ob\aously  a  proper  tribunal  to  which  to  apply  for  the  proper  aid, 
and  the  method  pursued  is  one  naturally  adapted  to  the  end  sought. 
The  constitutionality  of  the  provision  quoted  has  not  been  challenged 
except  by  an  objection  relatmg  to  the  title,  which  will  be  mentioned 
later.  A  similar  feature  of  the  Federal  law  relating  to  the  attend- 
ance of  witnesses  before  the  Interstate  Commerce  Commission  has 
been  upheld  against  the  contention  that  the  action  of  a  court  in  re- 
quiring a  witness  to  appear  before  an  administrative  body  was  non- 
judicial. (Interstate  Commerce  Commission  v.  Brimson,  154  U.  S. 
447, 14  Sup.  Ct  1125,  38  L.  Ed.  1047.) 
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The  title  of  the  act  under  consideration  reads : 

"An  act  creating  the  court  of  industrial  relations,  defining  its 
powers  and  duties,  and  relating  thereto,  abolishing  the  Public  Utili- 
ties Commission,  repealing  all  acts  and  parts  of  acts  in  conflict  there- 
with, and  providing  penalties  for  the  violation  of  this  act." 

The  contention  is  made  that  this  is  insufficient,  and  the  provision  of 
the  State  constitution  with  reference  thereto  (art.  2,  sec.  16)  is  there- 
fore violated  because  the  title  refers  to  a  court,  and  the  body  under- 
taken to  be  created  is  not  judicial  in  its  character.  The  word  "  court "" 
is  often  employed  in  statutes  otherwise  than  in  its  strict  technical 
sense  and  is  applied  to  various  tribunals  not  judicial  in  their 
character. 

A  number  of  the  objections  offered  were  then  recited,  the  court 
concluding  that  none  of  them  was  involved  in  the  present  case.  The 
final  contention  was  that  the  Federal  Congress  had  acted  in  the  field, 
so  that  the  State  was  without  power  to  legislate.  As  to  this  the 
court  said  that  while  Federal  action  might  in  some  respects  limit  the 
field  of  operations  of  the  State  law,  the  State  still  had  power  to  con- 
duct investigations  along  at  least  some  of  the  lines  named  in  the  act, 
and  nothing  appeared  to  indicate  a  restriction  on  the  court's  powers 
as  involved  in  the  case  in  hand.  The  judgment  of  the  court  below 
was  therefore  affirmed. 


Labor  Organizations  —  Boycott  —  Conspiracy  —  Injunction  — 
Drayagb  and  Hauling — Auburn  Draying  Co,  v.  Wardell  et  «/., 
Court  of  Appeals  of  New  York  {July  15^  1919)^  12^  Northeastern 
Reporter^  page  97. — The  Auburn  Draying  Co.  was  engaged  in  the 
hauling  and  trucking  business  in  the  city  of  Auburn  and  emploj-ed 
from  30  to  45  men,  the  greater  number  of  whom  did  not  belong  to 
a  labor  union.  In  Auburn  there  existed  22  labor  unions,  each  repre- 
senting a  trade  or  occupation.  '  These  unions  were  members  of  a 
larger  organization  called  the  Central  Labor  Union,  all  being  un- 
incorporated. The  defendant.  Teamsters  Union  No.  679,  was  a 
member  of  the  Central  Labor  Union.  Its  representatives  ap- 
proached the  plaintiff  and  demanded  that  it  compel  its  workmen  to 
join  the  union  or  employ  only  men  who  did  belong  to  the  union. 
This  the  plaintiff  refused  to  do,  stating  that  its  men  could  do  as 
they  chose  and  that  they  were  free  to  join  the  union  if  they  wished. 
The  defendant.  Teamsters  Union  No.  679,  thereupon  passed  a  reso- 
lution declaring  the  plaintiff  an  unfair  employer  and  notified  the 
Central  Labor  T^nion,  which  passed  a  like  resolution.  The  unions 
thereupon  brought  pressure  to  bear  on  plaintiff's  customers  by 
threats  of  labor  difficulties,  strikes,  etc,  so  that,  in  fear  for  their 
own  businesses,  they  refused  to  permit  it  to  do  their  hauling  for 
them.  In  consequence  of  this  boycott  against  plaintiff,  it  was  seri- 
ously and  materially  damaged.    In  a  suit  for  an  injunction  against 
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the  defendants,  the  plaintiff  was  twice  successful  and  the  defen- 
dants appealed.  In  affirming  the  judgment  in  favor  of  the  plain- 
tiff, the  court  of  appeals  said,  in  part: 

The  defendants,  in  concerted  actions  and  measures,  interfered 
with  the  property  rights  and  the  property  of  the  plaintiff.  As  a 
part  of  its  property  was  the  right  to  be  employed  by,  to  do  work  for, 
to  transact  business  with,  and  to  receive  compensation  from  all  those 
who  voluntarily  sought  or  desired  to  thus  engage  with  it.  Personal 
liberty  or  the  right  of  property  embraces  the  right  to  make  con- 
tracts for  the  purchase  of  the  labor  of  others,  and  equallv  the  right 
to  make  contracts  for  the  sale  of  one's  own  labor  and  the  employ- 
ment of  one's  individual  and  industrial  resources.  The  right  is  not 
and  can  not  be  absolute.  It  is  subject  to  the  condition  that  its  exercise 
in  the  particular  transaction  shall  not  be  inconsistent  with  the  public 
interests  or  hurtful  to  the  public  order  or  detrimental  to  the  common 
good.  Moreover,  it  is  common  and  reciprocal  to  all  citizens.  An 
unrestrained  and  unlimited  exercise  on  the  part  of  some  persons 
would  clash  with  and  encounter  the  exercise  of  a  similar  freedom 
on  the  part  of  others.  The  question  then  arises  whether  the  inter- 
ference with  the  action  of  the  one  is  justified  by  the  exercise  of  some 
right  of  the  interfering  other.  The  right  of  the  citizen  to  effectuate 
his  desire  or  judgment  without  interference  or  compulsion  must 
always  be  exercised  with  reasonable  regard  for  the  conflicting  rights 
of  others.  The  law  recognizes  the  right,  and  holds  and  enforces 
that  an  invasion  of  it,  without  a  cause  or  reason  which  the  law 
deems  essential  or  useful  in  the  existence  or  betterment  of  organized 
society,  is  a  legal  and  actionable  wrong  which  may  be  compensated 
or  restrained.  The  action  and  measures  initiated  and  sustained  by 
the  defendants  worked  serious  injury  to  the  property  of  the  plaintiff, 
in  consequence  of  which  it  sustained  substantial  damages. 

The 'rights,  in  virtue  of  which  the  defendants  would  justify  the 
interference  and  the  injury,  are:  (a)  That  of  laborers  to  associate; 

6)  to  bring  within  the  labor  organizations  as  members  all  laborers; 

(?)  through  the  coherent  and  solidified  power  and  influence  flowing 
from  association  and  united  efforts  to  secure  for  all  laborers  higher 
wages,  shorter  hours,  arbitration  of  labor  disputes,  and  better  work-, 
ing  conditions.  Beyond  question  those  rights  exist.  Labor  unions 
are,  and  for  a  long  time  have  been,  recognized  by  the  courts  of  this 
country  as  a  legitimate  and  useful  part  of  the  industrial  system. 
Associations  of  laborers,  to  accomplish  lawful  objects  by  legal  means, 
have  been  always  recognized  and  protected  by  the  law  of  this  State. 
The  law  does  not  tolerate  inequality  in  the  existence  atid  enforcement 
of  rights  or  the  definition  and  redress  of  wrongs,  and  the  first  con- 
dition of  individual  freedom  and  opportunity  is  servitude  of  law.  In 
the  instant  case  the  contest  did  not  arise  because  the  members  of 
union  No.  679,  or  members  of  the  same  occupation  and  of  other 
unions,  chose  not  to  work  for  the  plaintiff  or  for  or  with  men  who 
did  engage  in  business  with  it,  or  sought  to  persuade,  in  an  orderly 
and  proper  manner,  persons  generally  to  abstain  from  business 
transactions  with  it.  It  did  not  arise  in  the  ordinary  and  natural 
exercise  by  the  unions  of  the  right  to  control  their  own  labor  and 
of  the  right  of  association.  It  arose  because  the  defendants,  con- 
stituting the  entire  union  population  of  the  city  of  Auburn,  inaugu- 
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rftted  aikd  carried  o&,  affirmatively  and  aggressirely,  through  the 
affencies  of  fear  and  coercion,  a  comprehensive  exclusion  of  the 
plaintiff  from  the  business  of  the  community,  in  order  to  Compel  it 
to  unionize  its  business.  On  the  part  of  the  defendants  there  was 
organized  coercion  of  the  plaintiff  into  eompliance  with  the  d^iiand 
of  the  unions  that  it  compel  it&  employees  to  join  uniaon  No.  679, 
by  coinbining  to  compel  third  persot^  to  refrain  from  having  any 
b^ftiness  relations  with  it.  The  defendants  were  an  organized  eont- 
bination^  with  a  unified  intent  and  purpose,  causing  irreparable 
damage  to  the  business  and  property  of  the  plaintiff.  Financial 
pressure,  loss  of  business,  interference  with  freedom  of  action  were 
imposed  by  them  in  order  to  force  the  unionization.  The  law  shonld 
be.  and  is,  that  the  means  were  nnju^ifiable  and  unlawful,  and  the 
defendants  should  be  enjoined  from  using  them. 


Labok  Okgaotz atioks  —  Boycott  —  Conspiract  —  Ix juNcnox — 
Secondary  Boycotts  —  Clayton  Act  —  Pending  Suits  —  Duplex 
Prmting  Co.  v.  DeeHng  et  al,.  United  States  Supreme  Court  {Jan,  J, 
1921)^  4J  SupreTTie  Coui^t  Reporter^  p<^9e  172. — 'The  Duplex  Printing: 
Press  Co.  is  a  Michigan  corporation  engaged  in  the  manufacture  of 
large  and  complicated  printing  presses  such  as  are  used  for  printing 
daily  newspapers.  The  company  maintained  a  plant  at  Battle  Creek, 
Mich',  at  which  they  employed  about  200  machitdsts,  in  addition  to 
an  office  f oree^  and  a  field  force^  which  supervised  the  eretction  orf  the 
presses,  in  all  about  260  persons.  The  International  Association  of 
Machinists  called  a  strike  of  these  employees  for  the  purpose  of 
effecting  recognition  of  the  union,  but  only  11  factory  workers  and  3 
field  supervisors  adhered  to  the  call  and  struck.  The  defecticMi  of  so 
small  a  number  did  not  seriously  interfere  with  the  continuation  of 
the  operation  of  the  factory  or  the  sales  and  shipment  in  interstate 
commerce.  The  International  Association  of  Machinists,  having  a 
membership  of  more  than  60,000,  thereupon  adopted  and  carried  out 
an  elaborate  country-wide  plan  for  enforcing  a  boycott  of  the  Du- 
plex Co.'s  presses.  The  methods  adopted  to  enforce  this  boycotts  as 
expressed  in  the  language  of  the  court,  were  as  follows: 

The  acts  embraced  the  following,  with  others :  Warning  customers 
that  it  would  be  better  for  them  not  to  purchase,  or,  having  pur- 
chased^ not  to  install,  presses  made  by  complainant,  and  threatening 
them  with  loss  should  they  do  so ;  threatening  customers  with  sympa- 
thetic strikes  in  other  trades;  notifying  a  trucking  company  usually 
employed  by  customers  to  haul  tl>e  pi^esses  not  to  do  so,  and  threaten- 
ing it  with  trouble  if  it  should ;  inciting  employees  of  tli«  trucking 
company^  and  other  men  employed  by  customers  of  complainant,  to 
strike  against  their  respective  employers  in  order  to  interfere  with 
the  hauling  and  installation  of  presses^  and  thus  bring  pressure  to 
bear  upon  the  customers ;  notifying  repair  shops  not  to  do  repair  work 
on  Duplex  presses;  coercing  union  men  by  threatening  them  with 
loss  of  union  cards  and  with  being  blacklisted  as  "  scabs  ^  if  they 
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asflisted  in  inistalling  the  presses;  threatening  an  expogition  company 
with  a  strike  if  it  permitted  complainant's  presses  to  be  exhibited; 
and  resorting  to  a  variety  of  other  modes  of  preventing  the  sale  of 
presses  of  complainant's  manufacture  in  or  about  New  York  City, 
and  delivery  of  them  in  interstate  commerce,  such  as  injuring  and 
threatening  to  injure  complainant's  customers  and  prospective  cus- 
tomers, and  persons  concerned  in  hauling^  handlings  or  installing  the 
presses.  In  some  cases  the  threats  were  undisguised,  in  other  cases 
polite  in  form  but  none  the  less  sinister  in  purpose  and  effect. 

This  boycott  campaign  centered  arouncj  New  York  City.  The 
Duplex  Co.  brought  action  against  Deering  and  Bramby,  individually 
and  as  business  agents  of  district  No.  15  of  the  International  Asso- 
ciation of  Machinists,  for  an  injunction  to  restrain  the  boycott.  The 
defendants  contended  that  the  Clayton  Act  prevented  the  United 
States  District  Court  for  the  Southern  District  of  New  York  from 
granting  an  injunction  against  a  labor  union.  The  court  adopted 
this  view,  dismissing  the  bill  (247  Fed.  192).  On  appeal  to  the 
circuit  cotirt  of  appeals  this  decision  was  upheld  (252  Fed.  722), 
and  the  Duplex  Co.  again  appealed.  In  reversing  the  decision  of 
the  lower  courts  and  granting  an  injunction  to  restrain  the  acts 
above  noted  Mr.  Justice  Pitney,  delivering  the  majority  opinion  of 
the  court,  said  in  part : 

The  jurisdiction  of  the  Federal  court  was  invoked  both  by  reason 
of  diverse  citizenship  and  on  the  ground  that  defendants  were  en- 
gaged in  a  conspiracy  to  restrain  complainant's  interstate  trade  and 
commerce  in  prmting  presses,  contrary  to  the  Sherman  Antitrust  Act 
of  July  2,  1890  (ch.  647,  26  Stat.  209).  The  suit  was  begim  before, 
but  brought  to  hearing  after  the  passage  of  the  Clayton  Act  of 
October  15,  1914  (ch.  323,  38  Stat.  730).  Both  parties  invoked  the 
provisions  of  the  latter  act,  and  both  courts  treated  them  as  ap- 
plicable. Complainant  relied  also  upon  the  common  law;  but  we 
shall  deal  first  with  the  effect  of  the  acts  of  Congress. 

The  judges  agreed  that  the  interference  with  interstate  commerce 
was  such  as  ougnt  to  be  enjoined,  unless  the  Clayton  Act  of  October 
15,  1914,  forbade  such  injunction. 

That  act  was  passed  after  the  beginning  of  the  suit,  but  more  than 
two  years  before  it  was  brought  to  hearing.  We  are  clear  that  the 
courts  below  were  right  in  giving  effect  to  it,  the  real  question  being 
whether  they  gave  it  the  proper  effect.  In  so  far  as  the  act  (a)  pro- 
vided for  relief  by  injunction  to  private  suitors,  (&)  imposed  con- 
ditions upon  granting  such  relief  under  particular  circumstances, 
and  (c)  otherwise  modified  the  Sherman  Act,  it  was  effective  from 
the  time  of  its  passage  and  applicable  to  pending  suits  for  injimction. 
Obviously  this  form  of  relief  o|)erates  only  in  futuro,  and  the  right 
to  it  must  be  determined  as  of  the  time  of  the  hearing. 

The  Clayton.  Act,  in  section  1,  includes  the  Sherman  Act  in  a 
definition  of  "antitrust  laws,"  and  in  section  16  (38  Stat.  737)  gives 
to  private  parties  a  right  to  relief  by  injunction  m  anv  court  of  the 
United  States  against  threatened  loss  or  damage  by  a  violation  of  the 
antitrust  laws  under  the  conditions  and  principles  regulating  the 
granting  of  such  relief  by  courts  of  equity. 
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That  complainant's  business  of  manufacturing  printing  presses 
and  disposing  of  them  in  commerce  is  a  property  right,  entitled  to 
protection  against  unlawful  injury  or  interference;  that  unrestrained 
access  to  the  channels  of  interstate  commerce  is  necessary  for  the  suc- 
cessful conduct  of  the  business ;  that  a  widespread  combination  exists, 
to  which  defendants  and  the  associations  represented  by  them  are 
parties,  to  hinder  and  obstruct  complainant's  interstate  trade  and 
commerce  by  the  means  that  have  been  indicated;  and  that  as  a 
result  of  it  complainant  has  sustained  substantial  damage  to  its 
interstate  trade,  and  is  threatened  with  further  and  irreparable  loss 
and  damage  in  the  future  is  proved  by  clear  and  undisputed  v?vi- 
dence.  Hence  the  right  to  an  injunction  is  clear  if  the  threatened 
loss  is  due  to  a  violation  of  the  Sherman  Act  as  amended  by  the 
Clayton  Act. 

llooking  first  to  the  former  act,  the  thing  declared  ille^l  by  its 
first  section  (26  Stat.  209)  is:  "Eivery  contract,  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  com- 
merce among  the  several  States,  or  with  foreign  nations."  The  ac- 
cepted definition  of  a  conspiracy  is,  a  combination  of  two  or  more 
persons  by  concerted  action  to  accomplish  a  criminal  or  unlawful  pur- 
pose, or  to  accomplish  some  purpose  not  in  itself  criminal  or  unlawful 
by  criminal  or  unlawful  means.  If  the  purpose  be  unlawful  it  may 
not  be  carried  out  even  by  means  that  otherwise  would  be  legal; 
and  although  the  purpose  be  lawful  it  may  not  be  carried  out  by 
criminal  or  unlawful  means. 

The  substance  of  the  matters  here  complained  of  is  an  interference 
with  complainant's  interstate  trade,  intended  to  have  coercive  effect 
upon  complainant,  and  produced  by  what  is  commonly  known  as  a 
"secondary  boycott,"  that  is,  a  combination  not  merely  to  refi-ain 
from  dealing  with  complainant,  or  to  advise  or  by  peaceful  means 
persuade  complainant's  customers  to  refrain  ("primary  boycott"), 
but  to  exercise  coercive  pressure  upon  such  customers,  actual  or  pros- 
pective, in  order  to  cause  them  to  withhold  or  withdraw  patronage 
from  complainant  through  fear  of  loss  or  damage  to  tnemselves 
should  they  deal  with  i*^-         .  .    ,       . 

As  we  shall  see,  the  recognized  distinction  between  a  primary  and 
a  secondary  boycott  is  material  to  be  considered  upon  the  question 
of  the  proper  construction  of  the  Clayton  Act.  But,  in  determining 
the  riglit  to  an  injunction  under  that  and  the  Sherman  Act,  it  is  of 
minor  consequence  whether  either  kind  of  boycott  is  lawful  or  un- 
lawful at  common  law  or  under  the  statutes  of  particular  States. 
Those  acts,  passed  in  the  exercise  of  the  power  of  Congress  to  regu- 
late commerce  among  the  States,  are  of  paramount  authority,  and 
their  prohibitions  must  be  given  full  effect  irrespective  of  whether 
the  things  prohibited  are  lawful  or  unlawful  at  common  law  or  under 
local  statutes. 

Mr.  Justice  Pitney  then  quoted  from  two  earlier  decisions  of  the 
court,  and  continued : 

It  is  settled  by  these  decisions  (Loewe  v.  Lawler,'208  U.  S.  274, 
28  Sup.  Ct.  301  [Bui.  No.  75,  p.  622] ,  Eastern  States  Lumber  Assn.  r. 
U.  S.,  234  U.  S.  600,  34  Sup.  Ct.  951  [Bui.  No.  169,  p.  53]),  that 
such  a  restraint  produced  by  peaceable  persuasion  is  as  much  within 
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the  prohibition  as  one  accomplished  by  force  or  threats  of  force; 
and  it  is  not  to  be  justified  by  the  fact  that  the  participants  in  the 
combination  or  conspiracy  may  have  some  object  beneficial  to  them- 
selves or  their  associates  whicK  possibly  they  might  have  been  at 
liberty  to  pursue  in  the  absence  of  the  statute. 

Upon  the  question  whether  the  provisions  of  the  Clayton  Act 
forbade  the  grant  of  an  injunction  under  the  circumstances  of  the. 
present  case,  the  circuit  court  of  appeals  was  divided ;  the  majority 
holding  that  under  section  20,  "  perhaps  in  conjunction  with  section 
6,"  there  could  be  no  injunction.  As  to  section  6,  it  seems  to  us  its 
principal  importance  in  this  discussion  is  for  what  it  does  not  author- 
ize, and  for  the  limit  it  sets  to  the  immunity  conferred. 

The  principal  reliance  is  upon  section  20.    This  regulates  the 

f ranting  of  restraining  orders  and  injunctions  by  the  courts  of  the 
fnited  states  in  a  designated  class  or  cases  with  respect  to  {a)  the 
terms  and  conditions  of  the  relief  and  the  practice  to  be  pursued,  and 
(h)  the  character  of  acts  that  are  to  be  exempted  from  the  restraint; 
and  in  the  concluding  words  it  declares  (c)  that  none  of  the  acts 
specified  be  held  to  be  violations  of  any  law  of  the  United  States, 
All  its  provisions  are  subject  to  a  general  qualification  respecting  the 
nature  of  the  controversy  and  the  parties  affected.  It  is  to  be  a  "  case 
between  an  employer  and  employees,  or  between  employers  and  em- 
ployees, or  between  employees,  or  between  persons  employed  and 
persons  seeking  employment,  involving  or  growing  out  of  a  dispute 
concerning  terms  or  conditions  of  employment." 

The  first  paragraph  merely  puts  into  statutory  form  familiar 
restrictions  upon  the  granting  of  injunctions  already  established  and 
of  general  application  in  the  equity  practice  of  the  courts  of  the 
United  States.  It  is  but  declaratory  of  the  law  as  it  stood  before. 
The  second  paragraph  declares  that  "  no  such  restraining  order  or 
injunction  "  shall  prohibit  certain  conduct  specified — ^manifestly  still 
referring  to  a  "  case  between  an  employer  and  employees,  ♦  ♦  ♦ 
involving  or  growing  out  of  a  dispute  concerning  terms  or  conditions 
of  employment,"  as  designated  in  the  first  paragraph.  It  is  very 
clear  that  the  restriction  upon  the  use  of  the  injunction  is  in  favor 
only  of  those  concerned  as  parties  to  such  a  dispute  as  is  described. 
The  words  defining  the  permitted  conduct  include  particular  quali- 
fications consistent  with  the  general  one  respecting  tne  nature  of  the 
case  and  dispute  intended ;  and  the  concluding  words,  "  nor  shall  any 
of  the  acts  specified  in  this  paragraph  be  considered  or  held  to  be 
violations  of  any  law  of  the  T  nited  States,"  are  to  be  read  in  the  light 
of  the  context  and  mean  only  that  those  acts  are  not  to  be  so  held 
when  committed  by  parties  concerned  in  "  a  dispute  concerning  terms 
or  conditions  of  employment."  If  the  qualifying  words  are  to  hr.ve 
any  effect,  they  must  operate  to  confine  the  restriction  upon  the  grant- 
ing of  injunctions,  and  also  the  relaxation  of  the  provisions  of  the 
antitrust  and  other  laws  of  the  United  States  to  parties  standing  in 
proximate  relation  to  a  controversy  such  as  is  particularly  described. 
The  majority  of  the  circuit  court  of  appeals  appear  to  have  enter- 
tained the  view  that  the  words  "  employers  and  employees,"  as  used  in 
section  20,  should  be  treated  as  referring  to  "  the  business  class  or 
clan  ta which  the  parties  litigant  respectively  belong";  and  that,  as 
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there  had  been  a  dispute  at  cosnplaumnt'B  factory  in  Michigan  eon- 
oernin^  the  conditions  of  employment  there — a  cUspute  oreated,  it  is 
said,  if  it  did  not  exist  before^  by  the  act  of  the  maictiiQists''  union  i& 
calling  a  strike  at  the  factory — section  20  operated  to  pennit  mem- 
bers of  the  machinists'  union  elsewhere — some  60,000  in  numbei* — ^al- 
though standing  in  no  relation  of  employment  under  complainaiit, 
past,  present,  or  prospective,  to  make  tliat  dispute  theii*  own  and  pro- 
ceed to  instigate  -sympathetic  strikes,  picketing,  aad  boycotting 
against  employers  wholly  unconnected  with  camplainant's  factor}- 
and  having  relations  with  complainant  only  in  the  way  of  pureha^ng 
its  product  in  the  ordinary  course  of  interstate  commerce— and  this 
where  there  was  no  dispute  between  such  employers  and  their  em- 
ployees respecting  terms  or  conditions  of  employment. 

We  deem  this  construction  altogether  inadmissible.  Section  ^^ 
must  be  given  full  effect  according  to  its  terms  as  an  ezpressioii  of  the 
imrpose  of  Congress.  The  extensive  construction  adopted  by  tiie 
majority  of  the  court  below  virtually  ignores  the  effect  of  tlie  quali- 
fying words.  Congress  had  in  mind  particular  industrial  controver- 
sies, not  a  general  class  war. 

Nor  can  section  20  be  reigarded  as  bringing  in  all  members  of  a 
labor  organization  as  parties  to  a  ^^  dispute  concerning  terms  or  cob- 
ditions  of  employment"  which  proximately  affects  only  a  few  of 
them,  with  the  result  of  conferring  upon  any  and  all  members — no 
matter  how  many  thousands  these  may  be  n<»-  how  remote  from  the 
actual  conflict — those  exemptions  which  Congress  in  terms  confenvd 
only  upon  parties  to  the  dispute.  That  would  enlarge  by  construction 
the  provisions  of  section  20,  which  contain  no  mention  of  labor  or* 
gamzation&  so  as  to  produce  an  inconsistency  with  section  6,  which 
deals  specincallj  with  the  subject  and  must  be  deemed  to  express  the 
measure  and  limit  of  the  immunity  intended  by  Congress  to  be  inci- 
dent to  mere  membership  in  such  an  organization. 

To  instigate  a  sympatnetic  strike  in  aid  of  a  secondary  boycott  can 
not  be  deemed  ^'  peaceful  and  lawfid ''  persuasion.  The  majority  of 
the  circuit  court  of  appeals,  very  properly  treating  ihe  oase  as  in- 
volving a  secondary  boycott,  based  the  decision  upon  the  ^''iews  tlint 
it  was  the  purpose  of  section  20  to  legalize  the  secondary  boycott  '*  at 
least  in  so  far  .as  it  rests  on  or  consists  of  refusing  to  work  for  any- 
one who  deals  with  the  principal  offender."  Characterizing  the  sec- 
tion as  "  blindly  drawn,"  and  conceding  that  the  meaning  attributed 
to  it  was  broad,  the  court  referred  to  the  legislative  history  of  the 
enactment  as  a  warrant  for  the  construction  adopted.  Let  us  con- 
sider this. 

In  the  case  of  the  Clayton  Act  the  printed  committee  reports  are 
not  explicit  with  respect  to  the  meaning  of  the  ''  ceasing  to  patnuiize '' 
clause  of  what  is  now  section  20.  But  they  contain  extracts  fr<mi 
judicial  opinions  and  a  then  recent  textbook  sustaining  the  ^pri- 
mary boycott,"  and  expressing  an  adverse  view  as  to  the  seoooidary  or 
coercive  boycott,  and  on  the  whole  are  far  from  manifesting  a  pur- 
pose to  relax  the  prohibition  against  restraints  of  trade  in  taror  of 
the  secondary  boycott. 

Moreover,  the  report  was  supplemented  in  tliis  regard  by  the 
spokesman  of  the  House  committee  (Mr.  Webb)  who  had  tlie  bill  in 
charge  when  it  was  under  consideration  by  the  House.    The  ques- 
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ticni  whether  the  bill  kgaliaed  iiyd  iseeoxidarj  boycott  haviiif  been 
rabed,  it  was  eBaphatically  aaki  unequivocally  aaswered  by  him  in 
the  ikegative.  The  subject,  he  declared  in  substance  or  enect,  was 
under  consideration  when  the  bill  was  framed,  and  the  section  as 
reported  was  carefully  prepared  with  the  settled  purpose  of  exclud- 
ing the  secondary  boycott  and  confining  boycotting  to  the  parties  to 
the  dispixte,  allowing  parties  to  cease  to  patronize  and  to  afik  others 
to  cease  to  patronize  a  party  to  the  dispute ;  it  was  the  opinion  of  the 
committee  that  it  did  not  legalize  the  secondary  boycott,  it  was  not  their 
purpose  to  authorize  such  a  boycott,  not  a  member  of  the  committee 
would  vote  to  do  so;  clarifying  amendment  was  unnecessary;  the  see* 
tion  as  reported  expressed  the  real  purpose  so  well  that  it  could  not  be 
tortured  into  a  meaning  authorizing  the  secondary  boycott.  This 
was  the  £nal  word  of  the  House  committee  otn  tlxe  subject,  and  was 
uttered  imder  such  circumstances  and  with  such  impressive  emphasis 
that  it  is  not  ^oing  too  far  to  say  that  except  for  this  exposition  of 
the  meaning  of  the  section  it  would  not  have  been  enacted  in  the  form 
in  which  it  was  reported.  In  substantially  that  form  it  became  law, 
and  since  in  our  opinion  its  proper  ecmstriiction  is  entirely  in  accord 
with  its  purpose  as  thus  declared,  little  need  be  added. 

Beachmg  the  conclusion,  as  we  do,  that  complainant  has  a  clear 
right  to  an  injunction  under  the  Sherman  Act  as  amended  by  the 
C&yton  Act,  it  becomes  unnecessary  to  consider  whether  a  Mkb  re- 
suit  would  follow  under  the  common  law  or  local  statutes,  there 
being  no  suggestion  that  relief  thereunder  could  be  broader  than  that 
to  wTiich  ^complainant  is  entitled  under  *the  acts  of  Congress. 

TJaere  wms  a  dissenting  opinion  by  Mr.  Justice  Brandeii^,  with 
whom  coBCurred  Justices  Hofanes  and  Clark,  in  whicii  it  was  declared 
that  in  interpreting  the  Clayton  Act  the  restrictive  proviaoas  should 
be  made  to  apply  to  all  employers  and  to  all  workingmen,  whether  in 
Qm  employ  of  tiie  former  <ir  iot.  They  also  stated  that  they  believed 
the  course  of  action  of  the  umon  and  its  members  was  justified  at 
commcmi  law. 


Labor  Organizations — Boycott — CoNSPiRAcr  —  Interfekbnce 
wrTH  Em:pix)yment — Damages — Clarkson  v.  Lmblen  €t  aZ.,  8t. 
Lovis  Court  af  Appeals.  Missouri  {Dec.  2^  1019),  £16  Southitestem 
Reporter^  page  10S9. — ^Clarkson  was  a  journeyman  roofer  by  occupa- 
ticHi  and  as  such  belonged  to  Local  Union  No.  1,  International 
Brotherhood  of  Composition  Koofers,  Damp  and  Waterproof 
Workers,  of  St.  Louis  and  vieiuity.  After  working  as  a  roofer  from 
1903  to  1906,  Clarkson  became  a  contracting  roofer  and  thereby  lost 
his  membership  in  the  union.  In  1909  he  sold  out  his  business  to 
the  St.  Louis  Eoofing  Co.  and  secured  employment  with  that  com- 
paaiy  as  a  jtmmeyman  roofer.  The  union  demanded  that  Clarkson  be 
discharged  and  not  again  employed  by  the  company  until  all  the 
union  employees  of  the  company  who  were  out  of  work  were  re- 
employed.    This  demand  was  made  under  a  threat  of  calling  a 
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strike  of  the  company^s  workers  and  for  that  reason  was  complied 
with,  Clarkson.then  applied  for  membership  in  the  union  on  two 
separate  occassions,  but  was  each  time  wrongfully  refused  readmit- 
tance  to  the  imion.  Thereupon  Clarkson  undertook  by  contract  to 
fulfill  certain  of  the  St  Louis  Roofing  Co.'s  roofing  contracts.  When 
this  was  discovered  by  one  Garvey,  who  was  the  business  agent  of 
the  union,  he  went  to  the  company  and  again  threatened  to  call  a 
strike  of  the  company's  employees  unless  the  company  annulled  its 
contracts  with  Clarkson.  The  company  complied  with  the  union's 
demand  as  made  by  Garvey,  who  reported  what  he  had  done  to 
the  members  of  the  union. 

This  action  is  brought  by  Clarkson  against  members  of  the  union 
for  damages  for  the  interference  with  his  contracts  with  the  roofing 
company.  The  defendants  demurred  to  the  complaint  but  the  de- 
murrer was  overruled  and  a  decision  was  rendered  by  the  St.  Louis 
circuit  court  in  favor  of  Clarkson.  The  union  members  appealed, 
and  in  affirming  the  decision  the  court  of  appeals  said  in  part: 

It  is  alleged  that  said  roofers'  union  and  its  officers  and  agents, 
being  these  defendants,  did  willfully  and  maliciously  conspire  to- 
gether and  with  each  other  to  prevent  plaintiff  from  following  his 
trade  as  a  roofer,  and  have  willfully  and  maliciously  conspired  to- 
gether and  with  each  other  to  cause  plaintiff  to  lose  his  employment 
and  contracts  with  said  St.  Louis  Roofing  Co.,  and  that  the  said  acts 
were  malicious,  and  that  by  reason  thereof  plaintiff  has  been  caused 
to  lose  his  said  employment  and  contracts  with  St.  Louis  Roofing 
Co.,  to  his  loss  and  damage. 

We  think  the  demurrer  was  well  ruled,  and  that,  where  the  de- 
fendants, through  their  agent,  as  alle«:ed,  resorted  to  methods  which, 
in  effect  deprived  the  St.  Louis  Roofing  Co.  of  its  free  will  in  the 
matter  of  carrying  out  the  contract  with  plaintiff  which  it  desired 
to  do,  in  that  case  the  acts  of  the  defendant^  would  be  considered 
the  proximate  cause  of  the  damage,  and  therefore  as  giving  a  cause 
of  action.  (Clarkson  v.  Laiblan  et  al.,  178  Mo.  App.  708,  161  S.  W. 
660;  Door  Co.  v.  Fuelle,  215  Mo.  421. 114  S.  W-  9^7.) 

While  the  evidence  in  the  record  is  conflicting  as  to  the  rules, 
customs,  and  usages  of  the  union  and  also  as  to  Business  Agent 
Garvey's  authority,  we  think  there  is  sufficient  evidence  in  the  record 
to  uphold  the  verdict  of  the  jury  in  behalf  of  plaintiff. 

While  it  is  true  that  there  is  no  specific  by-law  of  the  union  which 
conferred  authority  upon  Garvey,  the  business  agent,  to  order  a 
strike,  it  does  appear  clearly  from  the  evidence  that  it  was  his  duty 
to  visit  the  union  shops  at  regular  intervals  to  see  that  none  but 
union  men  were  employed,  and  according  to  the  testimony  of  Mr. 
Laiblan,  the  president  of  the  union,  he  (Garvey)  was  to  use  his  own 
judgment. 

As  the  evidence  tended  to  show  that  these  acts  on  the  part  of  Gar- 
vey were  within  the  scope  of  his  authority  as  business  agent  of  ^e 
union,  the  officers  and  members  of  the  union,  being  these  defendants, 
were  bound  thereby. 
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It  follows  from  this  that  there  was  evidence  in  the  case  tending 
to  support  the  allegations  of  the  petition,  and  that  the  court  did  not 
err  in  failing  to  give  defendants'  peremptory  instruction  to  the  effect 
that  plaintiff  could  not  recover, 

Deiendants  make  the  further  point  that  the  punitive  damages 
assessed  are  excessive.  The  verdict  was  for  the  sum  of  $1,200  puni- 
tive damages  and  $55  compensatory  damages.  It  appeared  that  this 
cause  hasoeen  before  three  juries,  and  that  each  of  the  juries  ren- 
dered a  verdict  in  behalf  of  the  plaintiff,  and  in  each  case  for  dam- 
ages in  sums  larger  than  was  given  in  the  present  verdict.  The  acts 
of  the  defendants,  through  Garvey,  the  business  agent,  were  neces- 
sarily humiliating  and  annoying  to  the  plaintiff.  There  are  eight 
defendants  to  bear  the  burden  of  this  verdict.  We  do  not  think  that 
the  verdict  under  the  circumstances  is  excessive. 

We  rule  that  the  case  was  fairly  tried  under  proper  instructions. 
Finding  no  reversible  error  in  the  record,  the  commissioner  recom- 
mends that  the  judgment  be  affirmed. 

This  case  is  based  upon  the  same  facts  as  to  the  suit  for  injunction 
as  in  Clarkson  v,  Laiblan  et  al.,  178  Mo.  App.  708,  161  S.  W.  660 
(Bui.  169,  p.  813),  reference  to  which  was  made  in  the  foregoing 
decision. 


La^or  Organizations — Boycott — Conspiracy — Monopoly — ^Re- 
straint OF  Interstate  Commerce — Switchboard  Manufacturers — 
Boyle  et  oi.  v.  Umted  States^  United  States  Circuit  CouH  af  Ap^ 
fecHs^  SeverUh  Circuit  {Apr.  ^,  1919)^  269  Federal  Reporter^  page 
803. — Michael  Boyle  and  various  other  members  of  labor  unions  to- 
gether with  certain  manufacturers  were  indicted,  tried,  and  convicted 
of  unlawful  conspiracy  and  violation  of  the  Sherman  Antitrust  Act 
(July  2,  1890,  ch.  647,  26  Stat.  209). 

Prior  to  1909  manufacturers  of  electrical  switch  and  panel  boards 
outside  of  both  Chicago  and  Illinois  sold  and  shipped  their  appliances 
in  interstate  commerce,  finding  a  market  in  Chicago.  In  1910  the 
employees  and  the  electricians  of  employers  located  in  Chicago  and  en- 
gaged in  the  manufacture  of  switch  and  telephone  panel  boards 
organized  and  struck  to  unionize  the  businesses.  Some  employers 
held  out,  others  gave  in.  The  employers  protested  against  the  union 
wage  scale,  declaring  that  if  adopted  they  could  not  meet  competi- 
tion with  outside  firms  which  employed  nonunion  labor.  Thereupon 
certain  employers  and  the  labor  unions  entered  into  an  agreement 
whereby  the  former  were  to  adopt  the  union  wage  scale  and  the 
latter  were  to  undertake  to  bring  about  a  condition  which  would 
make  it  imposssible  for  any  but  union-made  switchboards  and  panels 
to  be  installed  in  Chicago.  In  furtherance  of  this  agreement  the 
labor  unions  caused  the  destruction  of  switchboards  brought  into  the 
State  and  made  by  nonunion  labor ;  they  also  refused  to  install  any 
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but  uaioa^made  appliAnces  or  to  operate  .^Jaeco.  The  result  was  that 
it  became  imposiblfi  for  si^tffhbnards  and  panels  cut  made  in  CSdcago 
and  by  -anion  labor  to  be  infstalled  or  used.  Tbe  detendasts  appealed 
from  the  judgment  of  conviction.  In  affirming  the  judgment  of  the 
district  court  the  court  of  appeals  said  in  part : 

Section  1  of  the  antitrast  act  reads: 

"  Everj  contract,  combination  in  the  form  of  trust  or  cfthcrwise,  or 
conspiracy  in  restraint  of  trade  or  commerce  among  the  -several 
States,  or  with  foreign  nations  is  hereby  declared  to  be  illegal." 

That  the  parties  altered  into  a  combination,  fhat  they  reduced  their 
agreement  in  part  to  writing  is  conceded.  That  the  parties  combined 
to  restrain  the  diipment  of  commodities  from  points  outside  of  tlie 
State  of  Illinois  to  the  city  of  Chicago  is  fairly  mf erable  from  a  part 
of  the  written  agreement.  The  employers  were  anxious  to  avoid 
competition  from  nonunion  shops.  The  employees  deauied  to  maion- 
ize  the  shops.    They  agreed  that: 

''  This  increase  in  scale  is  to  so  into  efEect  onfy  in  case  the  party 
of  the  eeeond  part  has  succeeded  before  October  1,  1911,  in  bringing 
about  a  condition  which  will  permit  of  none  but  union  label  switch- 
board work  to  be  installed  in  the  city  of  Chicago." 

While  the  practices  by  which  the  second  party  was  to  bring  about 
this  result  were  not  set  forth,  it  is  at  least  inferable  even  from  this 
agreement  alone  that  outside  made  switchboards  would  not  be  in- 
stalled in  the  city  of  Chicago. 

The  reasons  which  actuated  the  parties  to  thnfi  conspire  and  oom- 
bine  may  have  been  and  doubtless  wierl^  quite  di:fl[erBnt.  The  raanu- 
foetnrer  was  induoed  to  enter  into 'the  agreement  because  of  a  desire 
to  eliminate  competitioa.  He  also  wanted  to  settle  his  labca*  prob- 
lem. The  representatives  of  the  unions  were  actuated  by  a  dirferent 
motive.  But  it  was  not  the  motive,  but  the  common  and  concerted 
action  of  the  parties  for  the  unlawful  purpose  of  restraining  inter- 
state conmierce  for  which  plaintiffs  in  error  wbtb  indicted  and  con- 
victed. 

Nor  was  tlie  Govemnaent  barred  by  the  statute  of  limitations. 
Plaintiffs  in  error  were  not  tried  for  entering  into  the  written  con- 
tract of  April  1, 1911,  but  were  convicted  of  the  unlawful  conspiracy 
to  restrain  trade  which  was  a  continuing  conspiracy  or  combina- 
tion. While  the  parties  eniering  into  sisKii  unlawful  oombinattoa 
might  have  withdrawn  ivom  such  combination  and  tliei^by  have  re- 
lieved themselves  from  further  liability,  and  the  statute  of  limita- 
tions would  have  begun  to  run  from  the  time  of  such  withdrawal, 
yet  it  required  some  affirmative  act  on  the  part  of  the  conspirators 
to  avoid  the  liability  which  their  entry  into  the  combination  created. 

Complaint  is  also  made  becaiise  of  the  admission  of  evidence  over 
objection.  The  GovemBaent  introduced  testimony  showing  that 
plaintiff  in  error  Boyle  on  various  occasions  made  builders  pay  him 
considerable  sums  oi  money  under  threat  of  a  strike  or  a  boycott. 
For  example,  one  witness  testified  that  he  bad  paid  Boyle  $500  to  g:et 
a  certain  switchboard  installed;  anotlier,  that  Boyle  exa-cted  of  him 
$3,000  in  order  tliat  he  might  install  a  certain  switchboard;  and  still 
anc^her  testified  that  Boyle  requii^  a  eburch  to  pay  $200  as  4i  pen- 
alty for  installing  certain  electrical  apparatus.    Still  another  witness 
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testified  thfct  Boyle  exacted  a  paymoit  of  $20^000  m  order  to  ^et  inv 
munity  from  strilws,  etc.,  and  at  a  time  when  there  was  no  difficulty 
whatever  between  the  builder  and  the  employees.  Plaintiffs  in  error 
contend  that  this  evidence  was  not  only  madraisable  but  highly 
prejudicial  to  their  cause. 

That  sudh  testimony,  if  ernmeously  admitted,  was  prejudicial  must 
be  conceded.  For  it  requires  no  stretch  of  the  imagination  to  con- 
ceive of  a  jury  taking  a  prejudice  against  a  party  who  is  thus  pic- 
tured in  the  role  of  a  blackmailer,  a  highwayman,  a  betrayer  of  labor, 
and  a  leech  on  commerce.  But  the  test  of  admissibility  does  not  turn 
upon  its  effect  upon  the  jury,  bi]t  on  its  relevancy  to  the  issues  made 
by  the  charges  set  forth  in  the  indid^ment. 

The  Government  charged  a  conspiracy  <fr  combination  to  restrain 
interstate  commerce.  A  prima  facie  case  of  conspiracy  was  estab- 
li^ed.  Boyle  was  one  of  the  coconspirators.  As  the  object  of  the 
conspiracy,  switchboards  and  panel  boards  made  outside  of  Chicago 
were  not  to  find  a  market  in  the  city  of  Chicago.  This  object — this 
interference  with  intei^tate  commterce— -was  to  be  brought  about  by 
threatened  strikes,  by  boycotts,  or  by  the  exaction  of  ^aft  to  pre- 
vent strikes  and  boycotts.  What  more  direct  or  immediate  restraint 
upon  the  sale  and  installatifm  of  switchboards  and  panel  boards  made 
outside  of  Chicago  than  a  burden  of  (S^OOO  or  $5,000  upon  the  builder 
who  sought  to  install  them  ?  It  was  as  effective  a  means  of  prevent- 
ing their  installatioan  in  Chicago  as  threatened  strikes.  Tbe  testi- 
mony was  receivable  as  an  act  of  one  of  the  coconspirators  in  further- 
anceof  the  object  of  the  conspiracy. 

The  judgmcmt  is  affirmed. 

LtABGfi  ObGA>"IZATIONS  —  BoTTCOTT CONSPIRACY  —  MoNOPOLY  — 

RBsrrBAiirr  of  Iktersxaxe  Commebge — Tile  Deaj^brs'  Combination — 
Belfl  €t  al.  V.  United  States^  United  Staiies  Cvrcmt  Cowrt  of  Appeals^ 
Third  Circmt  (Jime  IS,  1919),  eS9  Federal  Reporter,  page  822.— 
The  tile  industry  has  been  divided  into  three  classes,  (1)  the  manu- 
facturer, (2)  the  dealer,  and  (3)  the  tile  setter.  In  Philadelphia 
ab^ui;  90  per  cent  of  the  tile  dealers  formed  themselves  into  a 
trade  combisiaticm  known  as  the  Philadelphia  Tile,  Mantel  &  Grate 
Association.  The  tile  setters  in  Philadelphia  and  vicinity  were  or- 
ganized as  a  labor  union  and  had  in  its  membership  nearly  all  the 
tile  setteifi  in  the  vicinity. 

The  dealers'  association  entered  into  a  written  agreement  with  the 
labor  union  covering  hours  of  labor,  wage  scales,  etc.  It  was  also 
agreed,  but  not  in  writing,  that  the  dealers  would  employ  none  other 
than  lunon  tile  setters  and  that  the  union  members  would  not  set  tiles 
for  dealers  who  were  not  members  of  the  association,  and  further- 
more they  agreed  not  to  set  the  tiles  of  any  manufacturer  who  sold 
tiles  to  a  nonmember  dealer.  All  the  tile  manufacturers  except  one 
were  located  outside  of  Pennsylvania.  The  dealers  and  the  members 
of  the  labor  union  were  charged  and  convirted  of  unlawful  ccfi- 
spiracy  in  restraint  of  interstate  trade  under  the  Sherman  Antitrust 
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Act  (July  2,  1890,  ch.  647,  26  Stat.  209),  and  they  appealed.    In 
affirming  the  judgment  the  court  said  in  part : 

The  defendants,  who  are  tile  dealers  engaged  in  the  retail  tile  busi- 
ness in  Philadelphia  and  vicinity,  had  joined  together  and  associated 
themselves  in  a  trade  organization  known  as  the  Philadelphia  Tile, 
Mantel  &  Grate  Association,  ostensibly  for  the  correction  of  trade 
abuses  and  evil  practices  and  the  promotion  of  sound  business  poli- 
cies This  association,  though  admittedly  a  trade  combination,  was 
not  regarded  by  the  trial  court  to  be  in  and  of  itself  a  combination 
violative  of  the  Federal  statute  against  unlawful  restraints  and 
monopolies.  The  controversy,  therefore,  concerns  not  the  unlawful- 
ness of  the  combination  but  the  unlawfulness  of  the  conduct  of  some 
of  its  members  in  carrying  out  its  conceivably  lawful  purposes.  This 
conduct  consisted,  as  it  is  alleged  by  the  indictment,  in  excluding 
trade  competitors  from  membership  in  the  association,  in  the  refusal 
of  association  dealers  to  buy  tiles  irom  manufacturers  that  sold  tiles 
to  nonmember  dealers,  and  in  entering  into  agreements  with  a  tile 
setters'  labor  union,  whereby  association  dealers  obtained  from  the 
union,  first,  preference  over  nonmember  dealers  in  the  employment 
of  union  tile  setters,  and,  second,  a  promise  by  the  union  to  supply  no 
tile  setters  to  tile  dealers  outside  of  the  association,  thereby  creating 
a  boycott  of  nonmember  tile  dealers  by  making  it  impossible  for  them 
to  get  materials  for  their  business  and  labor  with  which  to  carry 
it  on. 

As  all  tile  manufactories  in  the  country  save  one  are  located  in 
States  other  than  the  State  of  Pennsylvania,  an  interference  with 
commerce  caused  by  the  refusal  of  tile  setters  to  set  tile  and  of  tile 
manufacturers  to  sell  tile  is  necessarily  interstate  in  character.  The 
jury  having  found  that  the  defendants  had  by  their  acts  restrained 
commerce,  and  that  restraint  being  of  commerce  that  was  interstate 
in  character,  the  only  question  for  us  to  decide  is  whether  the  re- 
straint to  interstate  commerce  thus  occasioned  by  the  defendants  was 
so  indirect  and  remote  that  the  trial  judge  should  have  declared  as  a 
matter  of  law  that  it  was  not  such  restraint  as  is  contemplated  by  the 
statute. 

It  is  sufficient  to  say  that  we  believe  the  acts  charged  against  the 
defendants  named  in  the  judgment  now  under  review — over  and  be- 
yond the  articles  of  association  by  which  they  were  bound  and  the 
written  contract  with  the  labor  union  into  which  their  association 
had  entered — were  such,  if  committed,  as  did  have  a  direct  and  im- 
mediate effect  upon  interstate  commerce  in  tiles,  resulting  in  its  un- 
lawful restraint. 

The  judgment  of  the  court  below  was  therefore  affirmed,  with  costs, 
except  as  to  two  defendants,  as  to  whom  the  judgment  was  reversed 
and  a  new  trial  granted,  there  being  an  apparent  lack  of  evidence  to 
sustain  their  conviction. 


Labor  Organizations — Collective  Agreements — Breach  bt  Ek- 
riiOYEEs — Damages — Nederlandsch  Amerikaansche  Stoomvaari  MaaU 
schappij  V.  Stevedores  and  Longshoremen^ s  Benev.  Soc.  et  oif.,  United 
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States  District  Court ^  Eastern  District  of  Louisiana  {Apr.  6^  1920)^26^ 
Federal  Reporter^  page  397. — ^This  is  an  action  in  the  form  of  a  libel  in 
personam  for  damages  for  the  breach  of  a  contract  brought  by  the 
plaintiff  (better  known  as  the  Holland-American  Line)  against  the 
Stevedores  and  Longshoremen's  Benevolent  Society  and  the  Long- 
shoremen's Protective  Union  Benevolent  Association.  The  two  de- 
fendants are  labor  unions,  one  composed  of  white  men  and  the  other  of 
colored  men.  The  two  unions  entered  into  a  contract  with  all  ship 
agents  and  employing  stevedores  at  the  port  of  New  Orleans  for  a 
period  of  three  years,  fixing  the  hours  of  labor  and  the  price  per  hour, 
Avith  provisions  for  extra  pay  for  certain  cargoes,  overtime,  night 
work,  and  Sunday  labor.  Labor  was  to  be  divided  equally  between  the 
two  unions  and  nonunion  labor  was  to  be  employed  only  when  union 
labor  could  not  be  had.  The  stevedores'  foremen  were  all  to  be 
union  members.  The  regular  rate  for  ordinary  cargoes  was  80  cente 
per  hour.  A  steamship  of  the  plaintiff,  the  steamship  Amsteldijh 
put  into  port  with  an  ordinary  cargo  of  kainit,  an  ingredient  used 
in  making  fertilizers.  Union  men  started  to  unload  the  vessel  at 
the  usual  rate  of  80  cents  per  hour  for  such  cargoes  and  quit  at  the 
legular  time  on  Saturday.  On  Monday  morning,  however,  con- 
trary to  the  provisions  of  their  contract,  they  refused  to  return  to 
work  unless  they  were  paid  90  cents  per  hour.  The  presidents  of 
the  unions  could  not  make  the  men  return  to  work  and  nonunion 
men  would  not  work  where  union  men  were  striking.  The  ship  was 
delayed  in  unloading  for  seven  days,  when  finally  the  union  men 
returned  to  work.  The  Holland- American  Line  is  suing  for  damages 
for  demurrage.  In  awarding  judgment  in  the  plaintiff's  favor  Dis- 
trict Judge  Foster  rendered  the  following  decision : 

The  contract  is  inartificiall^  drawn  and  in  terms  imposes  no  obli- 
gation oh  respondents  to  furnish  labor.  ^  It  must  be  given  a  reasonable 
construction,  however,  and  so  as  to  maintain  its  validity,  if  possible. 
The  contract  absolutely  binds  all  of  the  ship  agents  and  employing 
stevedores  of  the  port  of  New  Orleans  to  employ  none  but  members 
of  the  respondent  unions,  if  they  are  available.  By  it  the  respondents 
establish  the  principle  of  collective  bargaining,  obtain  the  closed 
shop,  44-hour  week,  extra  rates  of  pay  for  overtime,  and  their  own 
working  conditions,  all  that  union  labor,  so  far,  has  ever  contended 
for.  I  think  the  contract  is  valid  and  imposes  the  reciprocal  obliga- 
tion on  respondents  to  work  according  to  the  contract  m  good  faith. 
There  is  no  doubt  the  action  of  the  men  was  arbitrary  and  amounted 
to  a  breach  of  the  contract. 

It  is  shown  that  the  officers  of  the  unions  have  no  control  whatever 
over  the  members.  There  is  no  provision  in  the  by-laws  by  which 
they  may  be  suspended,  or  expelled,  or  disciplined  in  any  way,  for 
refusing  to  abide  by  the  contract.  Tne  contract  and  the  award  of  the 
national  adjustment  commission  were  not  accepted  and  did  not  be- 
come binding  on  the  unions  until  ratified  by  general  meetings  of  all 
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the  me&ibere.  li  is  shown  that  some*  of  the  men  who  quit  work  did 
riot  seek  employment  elsewhere,  but  remained  in  the  yicinity  of  the 
vessel.  The  foreman,  a  member  of  the  union*  did  not  seek  to  employ 
nonunion  men.  He  testified  nonunion  men  will  ncrt  work  when  union 
men  are  on  strike.  The  action  of  the  union  men  in  this  case  had  all 
the  elements  of  a  strike.  Considering  the  control  exercised  over  the 
ncmunion  men^  tlie  fact  that  the  foreman  was  a  member  of  the  nnioii, 
whom  the  stevedore  was  forced  to  employ,  and  that  union  men  were 
available,  though  unwilling  to  workj  I  think  the  testimony  of  the 
foreman  is  conclusive,  though  there  is  some  testimony  of  a  general 
character  that  nonunion  men  might  have  been  secured.  Under  these 
conditions  the  respondents  are  responsible  for  the  action  of  a  consid- 
erable number  of  their  members,  as  here  shown. 

This  brings  up  the  question  of  damages.  T'ndoubtedly  the  ship 
was  delayed  and  demurrage  accrued;  but  this  might  nave  been 
aToided  by  paying  the  extra  wages  demanded.  The  recovery  should 
be  confiAed  to  what  it  would  have  cost  for  additioBal  wages  to  unload 
the  ship  at  the  rate  demanded.  As  the  evidence  is  not  certain  on  that 
point,  the  case  will  be  referred  to  a  commissioner  to  ascertain  the 
damages.  Libelant  to  have  a  decree  for  that  amount,  with  interest 
at  5  per  cent  from  date  of  decree  until  paid.  Respondents  to  pay 
all  costs,  to  be  divided  between  them  -equally. 


LABcm  Ohganizatioj? s  —  Coi-l£Ctive  Agreements  —  Dbcisiox  of 
War  Labor  Board — liETRoAcxn'E  Pay — Parker  et  ah  v.  First  Trust 
dc  Savings  Bomk  et  al,^  TJudted^  Staies  Circuit  Court  of  Appeah^ 
Ninth  Circmt  (Sept.  7,  J 920)^  266  Federal  Reporter,  page  961.— The 
motormen  and  conductors  of  the  Spokane  &  Inland  Empire  Rail- 
road Co.,  Washington,  belonged  to  the  Amalgamated  Association  of 
Street  and  Electi-ic  Eailway  Employees,  a  union  and  a  corporation. 
The  employees  woxked  under  an  agreement  made  in  July,  1918,  with 
the  railroad  by  which  the  scale  of  wages,  etc.,  were  fixed  and  which 
provided  that  the  contract  could  be  terminated  upon  80  days'  writ- 
ten notice.  On  July  8,  1919,  the  employees  gave  notice  that  tJiey 
wanted  the  lagi'eement  reopened  to  fix  a  new  wage  scale.  The  com- 
pany refused  to  increase  the  wages  and  the  employees  submitted  the 
ease  to  the  War  Labor  Board,  but  the  railroad  refused  to  appear 
before  or  have  any  dealings  with  that  board.  The  board  rec^Mn- 
mended  an  increase  in  wages,  but  the  company  would  not  grant  the 
iacrease.  Later  it  made  a  flat  increase  in  wages,  but  would  not  make 
it  retroactive.  The  railroad  went  into  the  hands  of  :a  reoeiver,  and 
the  employees  filed  this  claim  against  it  for  their  "  back  pay "  on 
the  basis  of  the  award  of  the  War  Labor  Board.  The  claim  was 
disallowed  and  the  employees  appealed.  In  affirming  the  decision 
the  court  said,  in  part: 

We  find  it  impossible  to  an-ixe  at  the  conclu^on  t^at  the  contract 
of  employment  between  the  association  and  the  railroad  company 
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wsls  termixuited  upon  the  expiration  of  the  30  days^  notice,  and  that 
from  the  expliration  of  such  notice  the  men  became  entitled  to  re- 
cover as  upon  a  quantum  meruit.  Even  though  the  course  pursued 
i}nder  prior  similar  contracts  was  tiiat*  when  differences  arose,  ad- 
ji»tmiN[ite  of  wa^ee  operated  retroaotively  in  favor  of  the  men,  the 
evidence  as  to  this  particular  contract  affirmatively  shows  that  one 
of  the  parties  positively  refused  to  yield  to  any  relinquishment, 
and  stated  as  a  ground  inability  to  pay  increased  wageB. 

Nor  can  it  be  held  that  the  railroad  company  was  bound  by  the 
decimon  of  the  War  Labor  Board,  for  it  is  proven  beyond  all  ques- 
tion that  the  represeffliatives  of  the  company  always  dedined  to 
8ul»nit  the  question  of  wages  to  the  War  Labor  Board.  The  cir- 
t^umstanoe  that  the  company  refused  to  appear  before  the  board, 
and  that  it  refrained  troin  having  any  oammtmication  with  it, 
hot  stren^hens  the  conclusion  that  the  railroad  company  did  not 
intend  to  ^ibject  the  matter  to  the  arbitrament  of  that  board.  And 
as  further  evid^ice  that  the  contaract  was  kept  alive  we  have  the 
eiicumstsoiee  that  the  men  continued  to  work,  accepted  wages  pro- 
vided for  under  the  scale  embodied  in  the  contract  of  February  10, 
1918,  and  never  made  any  agreement  for  increased  wages  with  the 
company. 


Labor  Ohoanizationb — Coixecwve  Aqri^ments  —  LBOALrrr — 
"PoLiCT  or  TJinoN'' — ^Cix)SED  Shop — Shinsky  v.  O^Neil  et  al,^  Su- 
preme  Jvdicial  Court  of  Maseachusetts  {Feb.  ^  1919)  j  121  North- 
eastern Reporter^  page  790. — ^David  Shinsky,  who  is  a  shoe  laster, 
was  expelled  from  the  United  Shoe  Workers  of  America  and  from 
the  local  union  of  that  association  m  the  city  of  Lynn.  He  there- 
after sought  employment  in  that  city.  He  was  refused  employment 
by  two  employers  on  the  ground  that  they  had  made  agreements 
witiii  thie  United  Shoe  Workers  whereby  they  agreed  to  hire  only 
vmxm  labor  so  long  as  the  imion  could  supply  the  requisite  heip.  A 
third  one,  after  employing  him,  discharged  him  upon  learning  that 
he  did  not  belong  to  the  union ;  the  reason  given  was  that  it  had  a 
price-list  agreement  with  the  union  and  was  not  desirous  of  dis- 
pleasing the  union  and  causing  a  strike.  Shinsky  brought  action 
against  t^e  members  of  the  union;  the  case  was  submitted  to  a 
master,  who  reported,  whereupon  the  superior  court  dismissed  the 
bilL  The  master's  report  was  not  excepted  to.  He  found  that  the 
policy  of  the  union  was  to  secure  all  the  work  possible  for  its  mem- 
bers ratiier  than  have  it  go  to  unaffiliated  workers  and  to  obtain 
the  highest  possible  prices  £or  their  work.  It  was  also  declared  to 
be  the  policy  of  the  union  to  secure  and  increase  the  number  of 
closed  shops.  It  was  also  found  that  the  union  endeavored  to  make 
members  such  workmen  as  were  employed  but  who  were  not  already 
members.    If  they  were  unsuccessful,  they  notified  the  employer.    In 
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affirming  the  decree  dismissing  the  bill  the  court,  speaking  through 
Judge  Loring,  said  in  part : 

The  plaintiflf 's  contentions  on  these  findings  is  that  the  master . 
has  found  that  a  part  of  the  general  policy  of  the  union  is  legal  and 
part  illegal ;  that  it  follows  from  this  that  the  policy  as  a  whole  is 
illegal. 

We  are  not  able  to  accede  to  this  contention  of  the  plaintiff.  It 
is  established  that  workmen  can  combine  to  get  the  advantage  of  bar- 
gaining for  their  common  benefit  in  respect  to  the  terms  and  condi- 
tions upon  and  under  which  they  should  work.  It  is  further  estab- 
lished that  if  they  are  successful  in  getting  the  bargain  they  wish 
they  can  insert  in  the  agreement  setting  forth  that  bargain  a  clause 
providing  that  all  work  of  the  employer  shall  be  given  to  them  or 
that  a  preference  shall  be  given  to  them  in  the  employment  of  work- 
men. So  much  is  established.  Workmen  can  not  hope  to  secure  the 
advantages  of  bargaining  for  the  common  benefit  unless  their  com- 
bination, their  organization,  their  union  (call  it  what  you  please) 
is  a  large  and  a  strong  one.  If  any  member  of  the  combination  or 
union  were  to  testify  that  he  did  not  wish  "  to  enlarge  and  strengthen 
the  union  organization,"  no  one  would  believe  him.  No  one  would 
believe  that  a  member  of  a  union  organized  to  secure  the  advan- 
tages of  bargaining  for  the  common  benefit  could  hope  to  succeed 
unless  all  the  members  of  the  union  did  their  best  ''  to  enlarge  and 
strengthen  the  union  organization."  So  far  as  this  finding  of  the 
master  is  concerned  we  are  of  the  opinion  that  the  policy  of  the 
United  Shoe  Workers  of  America  "to  enlarge  and  strengthen  the 
union  organization"  is  an  incident,  and  a  necessary  incident,  to  a 
successful  combination  to  secure  the  advantages  of  bargaining  for 
the  common  benefit.  What  we  have  said  with  respect  to  this  finding 
of  the  master  is  equally  true  of  the  other  finding  relied  upon  by 
the  plaintiff,  namely,  "  a  part  of  the  policy  of  the  union  is  to  secure 
and  increase  in  number  what  are  sometimes  called  *  closed  shops.' " 
We  understand  by  this  that  the  master  means  that  it  is  the  policy 
of  the  United  Shoe  Workers  of  America  "to  secure  and  increase 
in  number  "  shops  where  the  employer  agrees  to  give  all  the  work 
to  members  of  the  union,  or  at  any  rate  to  make  a  preference  in  their 
favor  in  employing  workmen. 

A  union  which  has  an  agreement  with  an  employer  providing 
(inter  alia)  that  all  the  work  shall  be  given  to  the  members  of  the 
union  or  that  a  preference  shall  be  given  to  members  of  the  union 
in  employing  workmen  would  open  itself  to  serious  criticism  if  it 
refused  to  admit  to  membership  men  qualified  to  perform  the  work 
done  by  members  of  the  union  m  question.  By  having  as  a  part  of 
its  policy  "the  custom"  of  not  refusing  mernbership  to  workmen 
who  wish  to  join  such  a  union  avoids  sub jecting.  itself  to  this  criti- 
cism. We  are  of  the  opinion  that  the  finding  of  the  master  here 
relied  upon  can  not  be  taken  to  mean  anything  more  than  this. 


Labor  Organizations — Collective  Agreements — ^Monopolees— 
Interference  with  Employment — Reihin^  v.  Local  Union  No,  6Sj 
International  Brotherhood  of  Electrical  Workers^  Court  of  Errors 


TEXT  AND  SUMMARIES  OF  DECISIONS.  189 

and  Appeals  of  New  Jersey  {Mar,  i,  1920)^  109  AUantio  Reporter^ 
page  367, — Edward  Beihing  was  employed  by  George  R.  Royce  as 
an  electrician.  The  defendant  union  had  entered  into  agreements 
with  the  greater  number  of  master  electricians  in  the  city  of  Newark, 
of  whom  Royce  was  one,  whereby  the  unions  agreed  to  furnish  and 
the  master  electricians  to  employ  only  such  persons  as  were  members 
of  the  uAion.  The  agreement  was  in  effect  a  written  understanding 
of  collective  bargaining.  The  sections  of  this  contract  which  are  of 
particular  interest  in  this  case  are  as  follows : 

Section  7,  which  provides : 

"  Xo  man  not  a  member  of  the  I.  B.  E.  W.  (the  defendant)  and 
Iiolding  a  working  card  of  permit  from  this  local  union,  shall  be  em- 
))loyed  at  any  time  by  the  party  of  the  first  part  (the  contractor)  at 
electrical  work,  except  wort  covered  and  controlled  by  another  local 
union  of  the  I.  B.  E.  W." 

"  Section  9.  Labor  shall  not  be  furnished  to  any  one  not  a  regular 
electrical  contractor  unless  the  prevailing  rate  for  labor  charged  by 
the  electrical  contractor  is  paid  for  the  same." 

"  Section  11.  Any  firm,  corporation,  or  individual  engaged  in  the 
electrical  contracting  trade  refusing  to  sign  this  agreement  will  be 
considered  unfair  by  this  local  union." 

Reihing  applied  for  membership  in  the  union  and  was  given  a 
temporary  card.  Upon  his  failure  to  pass  the  necessary  entrance  ex- 
amination this  card  was  withdrawn  from  him  and  he  was  refused 
membership  in  the  union.  Reihing  claims  that  the  union  interfered 
with  his  employment  and  that  Royce  discharged  him  because  he  did 
not  belong  to  the  union,  but  the  court  found  that  proof  of  this  "  mani- 
festly failed."  He  also  claimed  that  the  contract  between  the  union 
and  Royce  was  in  violation  of  P.  L.  1913,  p.  25,  ch.  13,  which  is  the 
New  Jersey  antimonopoly  law.  The  trial  court  entered  a  judgment 
of  nonsuit  against  the  plaintiff  and  he  appealed.  In  affirming  the 
decision  the  appeals  court  said  in  part : 

The  statute  in  question  is  one  of  those  popularly  known  as  the 
'*  seven  sisters"  or  "antitrust  laws."  The  title  is  an  act  to  define 
trusts,  and  to  provide  criminal  penalties  and  punishment  of  cor- 

C orations,  to  promote  free  competition  in  commerce  and  all  classes  of 
usiness,  etc.  It  speaks  in  terms  of  business  or  commerce,  produce, 
merchandise,  or  commodity.  It  provides  for  a  penalty.  The  offense 
is  a  misdemeanor.  In  addition  to  such  punishment  provided  on  con- 
viction of  a  misdemeanor,  the  charter  of  an  offending  corporation 
may  be  revoked  by  the  attorney  general  of  the  State.  It  does  not 
provide  for  the  recovery  of  damages  by  a  civil  action.  It  is  quite 
clear  that  the  case  under  consideration  is  not  brought  within  the 
terms  or  spirit  of  that  statute.  This  is  the  only  point  considered  or 
decided  by  the  court.  The  statute  in  question,  therefore,  does  not 
help  the  plaintiff^s  case. 

It  is  urged,  even  though  the  above  statute  is  not  applicable,  the 
case  is  controlled  by  our  decision  in  the  case  of  Brennan  v.  United 
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Hatters,  tS  N.  J.  Law,  729, 65  Atl.  165,  and  by  tlie  case  of  Coooors  v. 
Connolly  in  th*  Supreme  Court  of  Errors  of  Connecticut,  86  Conn. 
641,  86  Atl.  6()0,  and  under  those  cases  a  right  of  action  can  be  main- 
tained under  the  common  law.  This  case  is  clearly  distin^ished 
from  those  cases  on  essential  points.  They  are  not  applicable.  In 
the  former,  the  gist  of  the  action  was  the  dama^  caused  to  the  plain- 
tiff by  an  unwarranted  interference  with  him,  in  his  employment  as  a 
hatter.    That  case  is  cited  with  approval  in  the  Connors  case. 

We  conclude  that  it  was  not  error  for  the  trial  court  to  enter  a  judg- 
ment of  nonsuit.   The  judgment  is  thercTfore  affirmed,  with  costs. 


Labob  OsQAi^izAriONS  —  Collective  Aoseemsnts  — Stkikes — Se- 
ruBAL  TO  Work — ^LiABiLrrr  ox  Surety  Bond— C^cfen  v.  Sehaefer 
et  al.^  Supreme  Court  of  Washington  {Mar,  22^  1920)^  188  Pactfr 
Reporter^  page  395, — The  contracting  plumbers  of  SeatUe,  Wash., 
were  associated  together  under  an  organization  known  as  the  Seattle 
Plumbing  and  Heating  Engineers'  aVssociation.  Sdiaefer,  the  de- 
fendant, was  a  member  in  good  standing  in  this  association.  The 
association  had  agreed  with  the  plumbers'  unions  not  to  employ  any 
plumbers  who  were  not  members  of  the  union,  and  the  unions  agreed 
that  none  of  their  members  would  work  for  anyone  who  was  not  a 
member  of  the  association. 

One  Uden  was  building  an  apartment  house  and  called  for- bids 
from  members  of  the  association  to  install  the' heating  and  plumbing. 
All  the  bids  were  too  high.  Schaefer  afterwards  reduced  his  bid 
from  $19,000  to  $17,000  and  came  to  an  understanding  with  Uden. 
In  accordance  with  the  usual  custom  Schaefer  furnished  a  surety 
bond  for  the  penal  amount  of  $8,000,  which  Uden  accepted.  The 
surety  was  the  Maryland  Casualty  Co.  Among  other  things  the 
bond  provided  that  "  the  surety  shall  not  be  liable  for  any  damages 
resulting  from  so-called  strikes  or  labor  difficulties,  or  from  molis, 
riots,  fire,"  etc. 

For  the  manner  in  which  Schaefer  procured  his  contract  with  Uden 
he  was  suspended  from  membership  by  the  engineers'  asaocifttion. 
When  this  became  known  to  the  unions,  Sdiaefer's  plumbers  left  him 
and  he  was  unable  to  secure  other  plumbers,  either  union  or  nonunion. 
As  a  result  of  this  condition  he  forfeited  his  contract  and  Uden  sued 
him  and  his  surety  for  the  difference  between  the  price  in  Schaefer  s 
contract  and  the  lowest  price  by  which  tlxe  job  could  be  done  under 
a  new  contract.  The  Maryland  Casualty  Co.  contends  that  it  is  not 
liable  because  the  failure  to  fulfill  the  contract  was  due  to  a  strike  or 
labor  difficulty.    The  court  held  the  surety  liable,  saying  in  part : 

In  our  opinion,  the  facts  do  not  exonerate  the  appellant  f rem  the 
obligations  of  its  bond.  In  the  common  acceptation  of  the  term,  it  is 
not  a  "  strike  "  for  the  workmen  of  an  employer  to  quit  his  employ- 
ment and  go  elsewhere,  without  any  intention  of  returning;  nor  is  it 
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a  '^  strike  "  for  workm^i  to  refuse  to  enter  into  the  employment  of  a 
particular  contractor.  A  "  strike,"  in  such  common  acceptation,  Ls 
the  act  of  quitting  work  by  a  body  of  workmen  for  the  purpose  of 
coercing  their  employer  to  accede  to  some  demand  tliej  have  made 
upon  liim,  and  which  he  has  refused ;  but  ft  is  not  a  strike  for  work- 
men to  quit  work,  either  singly  or  in  a  body  when  they  quit  without 
intention  to  return  to  tlie  work,  whatever  may  be  the  reason  that 
moves  them  to  do  so.  It  is  a  matter  of  common  knowledge  that 
during  the  late  war  period  many  employers  of  labor,  because  of  the 
great  demand  for  labor  had  difticulty  in  employing;  and  keeping  a 
sufficient  number  of  workmen.  Many  of  such  employers  lost  work- 
men in  considerable  numbers,  who  had  long  been  in  their  employ- 
ment, and  for  a  time  had  practically  to  suspend  operations.  No  one, 
however,  supposed  that  tne  quitting  of  these  worionen  constituted  a 
"  strike."  Schaefer's  situation  here  was  not  different.  By  his  own 
act  he  had  placed  himself  in  a  position  where  certain  workmen  could 
not  remain  in  or  enter  into  his  employment  without  violating  their 
agreement,  and  others  he  could  not  obtain,  and  in  no  sense  can  this 
be  denominated  a  strike. 

The  addition  of  the  phrase  "labor  difficulties"  to  the  term  "so- 
called  strikes^  does  not  enlarge  the  meaning  of  the  latter.  It  is 
rather  definitive  than  expansive  of  iL  In  other  words,  the  phrase 
is  but  explanative  of  the  meaning  of  the  word  "  strike,"  and  any  act 
of  the  workmen  which  would  not  constitute  a  strike  would  not  con- 
stitute a  labor  difficulty. 

The  judgment  is  affirmed. 


IiAVC«  OrGANIZATIOI^S — CONSETRACY — EXTOfiTION — BlACKUBTIKG  OF 

E^tPLOTXBs — People  v.  Cwrraan  et  dL.^  Snq^reme  Court  of  niinois  (Dec. 
18^  1918),  1£1  NoHhemtem  BepeHer,  pa^e  €37. — The  defendants 
wa[*e  members  and  business  agents  of  labor  unions — the  Painters' 
Dietrict  Council,  tlie  Glaziers'  Union,  the  Wood  Finishers'  Union, 
and  the  Fixtures  Hangers'  Union.  The  facts  in  the  case  as  found 
by  the  court  were  in  brief  as  follows : 

These  ttnions  maintained  a  headquarlars  in  the  baiko&y  of  a  saloan, 
wbeoie  they  had  desks  and  telephone  booths.  Whenever  an  employer 
of  labor  in  the  city  Tiolated  some  rule  or  requirement  of  the  unions 
he  was  notified  to  pay  a  certain  siun  of  money  to  said  unions.  If 
he  refused,  the  plate  g^ass  in  his  store  was  iM^^Jcen,  and  when  he  went 
tD  a  glass  dea^  to  hove  it  replaced  they  refused  to  replace  it  aaid 
directed  said  employer  to  the  saloon  where  the  unions  maintained 
their  headquarters.  When  the  employer  went  to  said  headquarters 
he  was  informed  that  he  must  pay  a  certain  sum  of  money,  usually 
larger  than  the  first  demand.  The  violation  by  the  employer  of  the 
union  rules  or  requirements  in  many  cases  was  unintentional,  or  a 
very  minor  offense,  or  really  no  offense  at  all,  but  merely  fancied 
on  the  part  of  the  members  of  the  unicms.  Some  of  the  rules  wei*e 
unreasonable.   Isadore  Hoffman  employed  tin  electrician  who  showed 
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a  card  of  Union  Local  876,  which  had  seceded  from  one  union  and 
had  formed  another,  which  was  unknown  to  Hoffman.  The  union 
which  took  its  place,  Local  134,  claimed  that  Local  376  was  irregular. 
For  this  act  Hoffman  was  required  to  pay  $300,  and  when  he  refused 
his  glass  windows  were  broken.  Before  he  could  get  new  windows 
he  was  compelled  to  pay  $400.  A  charge  of  conspiracy  was  brought 
against  25  of  the  members  of  these  unions  in  an  indictment  contain- 
ing 16  counts  charging  conspiracy  at  common  law.  Fourteen  were 
convicted,  2  paid  their  fines,  and  the  remaining  12  appealed.  In 
affirming  the  convictions  the  court  said,  in  part : 

The  principal  objection  is  that,  as  the  counts  contain  the  essentials 
of  an  offense  under  the  Criminal  Code  (Hurd's  Rev.  St.  1917,  ch.  33, 
sees.  1-594),  they  should  have  concluded  against  the  form  of  the 
statute.  If  an  act  is  an  offense  both  against  the  common  law  and 
the  statute,  the  prosecutor  may  proceea  under  either  the  statute  or 
the  common  law,  or  both.  It  was  not  necessary,  to  constityte  the 
offense  of  conspiracy  at  common  law,  that  the  object  of  the  conspiracy 
should  constitute  a  criminal  act^  but  it  was  sumcient  that  the  object 
was  unlawful  though  not  indictable.  The  court  did  not  err  in 
denying  a  motion  to  quash  the  indictment  or  any  count  thereof. 

It  is  argued  that  the  court  erred  in  ruling  on  the  admission  of 
evidence.  There  was  evidence,  already  stated,  of  more  than  50  cases, 
all  substantially  alike,  and  the  objection  is  that  there  was  no  evidence 
connecting  any  of  the  defendants  with  the  breaking  of  glass  and 
smashing  the  windows.  Some  of  the  counts  charged  a  conspiracy 
against  persons  to  the  grand  jurors  unknown,  and  it  was  proper  to 
prove  all  the  instances  if  they  implicated  the  plaintiff  in  error 
Where  certain  events  having  a  natural  connection  follow  each  other 
frequently  with  uniformity,  the  necessary  inference  is  that  they  are 
referable  to  the  same  cause.  The  evidence  was  that  the  black  list  was 
made,  the  windows  broken,  the  dealers  in  glass  refused  to  fumisk 
glass  and  directed  the  owner  to  the  saloon  where  the  plaintiffs  in 
error,  who  made  the  blacklist^  made  their  headquarters,  and  extorted 
money  from  him  as  a  condition  of  removing  his  property  from  the 
list  and  having  his  glass  reset.  These  facts  lead  to  the  irresistible 
conclusion  that  they  were  all  parts  of  one  systematic  scheme  and  that 
the  breaking  of  the  glass  was  caused  by  the  plaintiff  in  error. 

It  is  claimed  that  the  court  erred  in  not  requiring  the  people  to 
elect  upon  which  count  or  counts  they  would  proceed.  The  con- 
spiracies charged  in  the  various  counts  were  different  parts  of  one 
conspiracv,  and  the  right  to  demand  an  election  does  not  exist  in 
such  a  case.    (Andrews  v.  People,  117   111.  195,  7  X.  E.  265.) 


Labor  Organizations  —  Conspiracy — ^Liabiuty  for  Damages- 
Torts  OF  Members — United  Mine  Workers  of  America  et  al.  v.  Cora- 
nado  Coal  Co,  et  aZ.,  Ignited  States  Circuit  Court  of  Appeals^  Eighth 
Circuit  (Apr.  28^  1919),  258  Federal  Reporter,  page  ^»S.— This  case 
first  came  up  for  hearing  before  the  circuit  court  on  a  demurrer  in 
1916,  when  the  action  was  instituted  by  Dowd  as  receiver  for  certain 
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coal  mines  against  the  United  Mine  Workers  of  America.  The  de- 
murrer was  dismissed  and  a  trial  ordered.  The  present  case  was  an 
action  for  damages  for  the  destruction  of  property  by  the  United 
Mine  Workers.  Dowd,  who  had  represented  nine  coal-mining  cor- 
porations whose  stock  was  all  controlled  by  one  company,  was  suc- 
ceeded by  the  Coronado  Coal  Co.  et  al.  The  nine  coal-mining  com- 
panies operated  mines  owned  or  leased  by  them  in  Arkansas  and 
maintained  what  is  called  an  "  open  shop."  The  companies  refused  to 
sign  agreements  with  the  labor  unions  to  unionize  their  mines. 

The  United  Mine  Workers  of  America,  the  defendant,  is  an  inter- 
national association  of  coal  mine  workers,  the  national  headquarters 
of  which  is  in  Indianapolis,  Ind.  This  association  is  composed  of  a 
national  or  controlling  union,  under  which  there  are  district  unions, 
and  under  the  latter,  local  unions.  It  was  and  is  the  policy  of  the 
united  mine  workers  eventually  to  bring  about  the  operation  of  all 
mines  by  union  labor,  and  it  devoted  its  energies  to  this  end. 

After  repeated  but  unsuccessful  attempts  by  the  United  Mine 
Workers  to  get  the  plaintiff  mining  companies  to  agree  to  operate 
their  mines  with  only  union  labor,  the  mine  workers  proceeded  to  do 
what  they  could  to  coerce  the  companies  to  accede  to  their  wishes. 
Incidents  of  violence  occurred  against  the  property  and  employees 
of  the  plaintiff  mines,  and  an  injunction  was  sought  and  secured. 
The  injunction,  however,  seems  to  have  had  little  effect  upon  the 
mine  workers'  activities.  The  unions  held  several  conventions  at 
which  they  declared  it  to  be  their  purpose  either  to  make  the  mines 
using  nonunion  labor  to  unionize  their  mines  or  to  put  them  out  of 
business. 

The  union  later  purchased  arms  and  ammunition  in  considerable 
quantities  and  distributed  them  among  the  union  miners  of  the  dis-^ 
trict  where  plaintiffs'  mines  were  located.  An  attack  was  made  by 
the  union  miners  upon  the  property  and  employees  of  the  plaintiffs' 
mines.  The  mine  property  was  dynamited  and  burned  and  many 
employees  were  injured,  some  being  killed,  and  the  action  for  dam- 
ages followed. 

The  case  was  submitted  to  a  jury  which  rendered  .a  verdict  for  the 
plaintiffs  in  the  sum  of  $200,000,  which  was  trebled  under  the  pro- 
visions of  the  Sherman  Antitrust  Act.  Interest  was  also  awarded 
from  the  date  of  the  destruction  of  the  property  to  the  date  of  the 
judgment.  The  United  Mine  Workers  appealed,  urging  184  assign- 
ments of  error.  The  judgment  was  affirmed  in  every  particular  ex- 
cept the  interest,  which  was  ordered  to  be  remitted.  The  opinion  is 
in  part  as  follows: 

The  defendants  insist  that  it  was  error  to  hold  the  unions  which 
were  made  defendants  as  entities,  against  which  an  action  could  be 
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instituted,  process  had,  and  judgment  recovered;  they  being  uaincor- 
porated  labor  unions. 

This  question  was  determined  by  this  court  on  the  former  hearin*^, 
sub.  nomine  Dowd  v.  United  Mine  Workers  of  America,  235  Fed. 
1,  14S  C.  C\  A.  495  [RuL  224,  p.  168],  and  it  was  there  held  that 
under  the  Sherman  Antitrust  Act  these  unincorporated  unions  may 
be  sued  by  one  injured  in  his  business  or  property  by  reason  of  any- 
thing done  which  is  forbidden  by  the  Sherman  Act.  Tliat  decision 
is  the  law  of  the  case,  and  cannot  now  be  again  reviewed. 

Other  contentions  were  then  considered  and  rejected,  after  which 
the  court  said: 

The  objection  to  the  introduction  of  the  United  Mine  Workers' 
Journal  is  equally  untenable.  The  secretary  of  the  organization 
testified  that — 

^'It  is  the  official  publication  of  the  organization,  published  by 
authority  and  under  the  supervision  oi  the  Internationa)  Executive 
Board  of  the  United  Mine  Workers  of  Ajaerka;  that  its  editor  is 
appointed  by  the  president  of  the  International  Union." 

Therefore  the  editorials,  which  were  published  in  almost  every 
issue  of  the  Journal,  must  be  deemed  the  acts  of  the  organization. 
They  were  clearly  admissible.  As  the  action  is  one  for  conspiracy, 
the  law  permits  great  latitude  in  the  introduction  of  evidence  imA- 
ing  to  establish  the  conspiracy  and  cooneeiing  those  advising,  en- 
couraging, aiding,  abetting,  and  ratifjring  the  overt  acts  committed 
for  the  purpose  of  carrying  into  effect  the  objects  of  the  conspiracy. 

The  main  issue  in  this  cause,  so  far  as  the  national  organization 
and  its  officers  were  concerned,  was  whether  the  torts  committed  by 
some  of  the  defendants  were  in  pursuance  of  an  unlawful  conspiracy 
to  compri  the  plaintiffs  and  other  coal  mine  operators  to  unionize 
thfiir  mijoes,  and  were  authorized,  encouraged,  advised,  and,  if  not 
authorized,  ratified  by  the  national  organization  and  its  officers,  after 
they  had  been  committed.  The  court  did  not  err  in  admitting  these 
journals  in  evidence.  (Cliine  v.  United  States;  159  U.  S.  590,  598,  16 
Sup.  Ct.  125  [Bui.  No.  2,  p.  213] ;  Hitehman  Coal  Co.  ip.  Mitehell, 
245  U.  S,  229,  249,  38  Sup.  Ct.  65  [Bui.  No.  246,  p.  14&]  ;  Louie  r. 
United  States,  218  Fed,  36, 41, 134  C.  C.  A.  58.) 

That  corporations,  and  this  association  must  be  treated  as  such  ia 
this  actioji,  are  liable  for  the  torts  of  their  members  or  employees, 
when  encouraged  in  the  conunission  of  them,  or  if  ratified  thereafter, 
is  well  settled.  (Philadelphia  etc.  K.  R.  v.  Quigley,  62  U.  S.  (21 
How.)  202;  Denver  etc.  Ry.  v.  Harris,  122  U.  S.  697,  7  Sop.  Ct 
1286 ;  Stewart  v,  Wright,  147  Fed.  321, 327,  77  C.  C.  A.  499.) 

The  admission  in  evidence  of  the  indictment  and  pleas  of  guilty  of 
some  of  the  defendants,  members  of  the  local  unions,  for  the  destruc- 
tion of  this  property,  was  clearly  proper  against  those  defendants,  as 
admissions  made  by  them,  and  if  their  unlawful  acts  were  applauded 
and  approved  by  their  codefendants,  after  having  encouraged  them 
in  their  unlawful  acts,  such  approval  is  a  ratificaticm  of  these  unlaw- 
ful acts,  and  makes  them  liable.  (Loewe  v,  Lawler,  208  U.  S,  274,  28 
Sup.  Ct.  301  fBul.  No.  75,  p.  622].) 

Whether  the  acts  of  those  defendants  amounted  to  a  ratification 
was  a  question  to  be  determined  by  the  jury  from  the  evidence  under 
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proper  iiiBtruetixins.  If  taa  uioJawfui  siciis  were  in  parsuaoce  of  a 
conspiracy,  and  were  comHiittcd  before  the  unlawful  conspiracy  had 
been  abandoned^  or  the  object  of  the  conspiracy  completed,  aTI  per- 
sons who  were  members  of*  the  conspiracy  or  made  themselves  par- 
ties- thereto  at  »ny  time  before  the  eonspiracy  Rafd*  been  abandoned,. 
OP'  ils  abject  eomjpleiedv  art  respcnsible.. 

The^  eorrespoadenee  between  tiiie.  oi&sklfi  oi  thse  Bemington  Armfi- 
Co^  shofwing  the  purchase  of  arms  and  ammunition  adid  payment 
therefor^,  by  the  officers  of  the  United  Mine  Workers  of  America, 
their  shipment  to  Hartford,  Ark.,  to  the  officers  of  the  district  and 
local  unions,  their  distribution  by  them  to  the  striking  members, 
shortLjf  before  the  battle  which  resulted  finally  in  the  destruction 
of  plamtiflTs  mdnes,  and  theix  use  by  them,,  was  achnissihle  as  tead- 
iiifr  to  show  that  the  organization  aided  and  eneoura<j.ed  the  com- 
mission of  the  torts.  But  in  no  event  could  the  admission  be  prej'u- 
dici»l  to  tiie  def endimtsv  for  there  was  axa)>le  testimony  showing  that 
xh&ee  who  comm;itted  these  wrongs  were  membeirs  of  the  union,  armed 
with  guns  axul  ammunition^  which  were  freely  used  en  the  occasion 
alleged  in  the  complaint. 

It  IS  contendied  that  the  evidence  fails  to  establish  a  conspiracy  in 
riolatisn  of  the  Sherman  Act,  which  is  the  gist  of  the  action*  and 
therefore  it  m  elaimed'  there  can  be^  bho^  veeovnery  in  tliis.  action^  A 
greaii  deal  of  the  testimony  relatinig*  to*  the  eirg^nizatlon  of  the  mine 
woekersy  their  acta  to  accompli^  the  object  oi  absolute  control  of 
all  coal  miines,  is  almost  identical  with  that,  set  out  in  the  opinion 
of  the.  diistrict  jiulge  in  Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  202^ 
Fed.  512'  fBul.  152,  p.  137],  to  which  reference  is  made,  in  order  to- 
shorten  this  opinion. 

Thfl  evidence,  to  our  minds,  as  it  w^as  in  the  opinion  of  the  learned 
trial  judge  and  the  jury,  established  the  conspiracy  practically  be- 
yond question.  It  is  much  stronger  than  that  in  the  Hitchman  Coal 
&  Cobe  Co.  case.  To  review  it  niliyy  covering-  as  it  does  over  3,000 
pages^  of  the  printed  secord,  would  only  tend  to  prohmg  this  opinion 
and  serve  no  useful  purpose.  The  law  requires  that,  in  order  to. 
entitle  defendants  to  such  a  direction,  the  court  must  give  the  evi- 
dence the  strongest  ppohative  efEeet,  and  view  it  in  the  light  most 
:fe.Tond>lfi  to  the  plaioibiffs,  and,  if  there  is  any  substantial  evidence 
to  sustain  the  allegations  in  the  complaint,  a  peremptory  instruction 
Busst  be  refused..  This  is  too  well  settled  to  require  the  citation 
of  authorities.  A  careful  reading  of  the  evidence  satisfies  that  it 
fully  sustains  the  conclusions  of  the  learned  trial  judge  on  these 
motions. 

The  judgment  of  the  court  below  was  therefore  affirmed,  subject 
to  an  agreement  to  remit  the  interest  allowed ;  otherwise  a  new  trial- 
would:  be  granted. 

Labor  Oroakizatioi^s — Iitoustrial  WoRatsRs  op  the  Wobu) — ^Mem- 
bership AS  GRouin)  FOR  Deportation — ^IjNDEfsiRABLE  ALTBx^^ — Sajwk 
TAGB — Ex  parte  Bemut  and  E,v  parte  Dlron,  Fniterf  States  Diistrict 
Court,  Western  District  of  Washing/ton^  N.  D.  {Deo.  17.  WIS),  ^J-5 
Federal  Reporter,  page  429, — Bemat  and  Dixon  were  both  members  of 
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the  Industrial  Workers  of  the  World  and  both  were  aliens.  The  Com- 
missioner General  of  Immigration  of  the  Department  of  Labor  or- 
dered that  both  of  them  be  deported  as  undesirable  aliens  and  on  the 
ground  that  each  of  them  ''  has  been  found  advocating  and  teaching 
the  unlawful  destruction  of  property."  Dixon  is  a  subject  of  England 
and  Bernat  a  subject  of  Sussia,  and  each  of  them  brings  petition  on 
the  ground  that  they  were  denied  a  fair  hearing.  Because  the  facts 
are  similar  and  the  issue  identical,  both  cases  were  decided  together. 
After  stating  the  facts,  the  court  said : 

If  the  alien  has  been  accorded  a  fair,  though  summary  hearing, 
and  the  finding  is  supported  by  competent  testimony,  however  slight, 
the  court  may  not  interfere. 

The  court  thereupon  examined  the  testimony  and  found  that  both 
aliens  were  active  members  of  the  Industrial  Workers  of  the  World ; 
that  both  were  in  good  standing;  that  they  knew  and  understood  the 
purposes  and  doctrines  of  that  order,  and  that  they  both  adhered  to 
and  practiced  them;  that  they  had  read  the  literature  and  propa-' 
ganda  of  the  order,  and  that  they  advocated  its  teachings.  The  court 
then  reviewed  some  of  the  literature  of  the  I.  W.  W,  and  quoted  at 
length  from  some  of  the  publications.  As  illustrative  of  the  methods 
of  the  I.  W.  W.  the  following  was  quoted  from  "  The  I.  W.  W.,  Its 
History,  Structure,  and  Methods,"  by  Vincent  St.  John  and  others: 

"  Failing  to  force  concessions  from  the  employers  by  the  strike, 
work  is  resumed  and  'sabotage'  is  used  to  force  the  employers  to 
concede  to  the  demands  of  the  workers." 

The  court  quoted  several  definitions  of  sabotage  by  I,  W.  W. 
writers,  one  of  them  being  by  Andre  Tridon  in  the  New  Unionism  and 
is  as  follows : 

"  We  may  distinguish  three  forms  of  sabotage. 

"(1)  Active  sabotage,  which  consists  in  damaging  of  goods  or  ma^ 
chinery.     *     *     *  \ 

"(3)  Obstructionism,  or  passive  sabotage,  which  consists  in  carry- 
ing out  orders,  literally,  regardless  of  consefquences." 

Excerpts  were  also  quoted  from  the  Industrial  Workers  of  the 
World,  and  one  of  the  I.  W.  W.  songs  was  also  quoted.  In  conclu- 
sion the  court  upheld  the  ruling  of  the  commissioner  general,  saying: 

From  the  activity,  as  disclosed  in  the  record,  the  court  can  not  say 
that  there  is  no  evidence  upon  which  to  predicate  the  finding  of  the 
commissioner  general  in  each  case ;  and  it  would  appear  that  the  con- 
clusion of  the  commissioner  general,  based  upon  the  facts  as  stated, 
is  within  the  purpose  and  intent  of  the  Congress  in  enacting  section 
19  of  the  act  of  June  5,  1917,  ch.  29,  39  Stat.  889  (U.  S.  Comp.  St. 
sec.  4289ijj),  and  this  is  emphasized  by  the  passage  of  the  act  of 
October  16,  1918,  entitled:  "An  act  to  exclude  and  expel  from  the 
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United   States  aliens  'who  are  members  of  anarchistic  or  similar 
classes." 

9 

The  application  for  writ  will  be  denied  in  each  case. 


Labor  Organizations — Industrial  Workers  of  the  World — 
Membership  as  Proof  of  Political  Principles — Policies — ^Rioht 
OF  Members  to  Citizenship — United  States  v.  Swelgin^  United 
States  District  Court^  District  of  Oregon  {May  22, 1918)^  £64  Federal 
Reporter^  page  884. — Carl  Swelgin,  a  native  of  Germany,  had,  on  his 
application  in  due  form,  been  admitted  to  citizenship  in  the  United 
States  in  Maiy,  1913.  Suit  was  subsequently  brought  to  vacate  and 
annul  the  certificate  of  naturalization  on  the  ground  that  neither  at 
the  present  time  nor  at  the  time  he  was  naturalized  and  during  the 
preceding  five-year  period  was  Swelgin  "  attached  to  the  principles 
of  the  Constitution  of  the  United  States,"  nor  is  he  "  well  disposed 
to  the  good  order  and  happiness  of  the  same." 

It  was  therefore  claimed  that  his  certificate  of  naturalization  was 
procured  by  deception  and  fraud  practiced  on  the  court,  warranting 
its  cancellation.  This  contention  prevailed,  Judge  Wolverton  say- 
ing in  part : 

The  proofs  show,  and  the  defendant  admits,  that  he  became  a 
member  of  the  organization  known  as  the  "  Industrial  Workers  of 
the  World"  in  December,  1911,  and  was  such  member  at  the  time 
he  was  admitted  as  a  citizen  of  the  United  States,  and  ever  since  has 
been  a  member  thereof.  I  should  qualify  that,  because  the  witness 
said  that  there  was  a  time  following  August,  1913,  for  a  period  of  two 
or  three  years,  that  he  was  not  a  member;  but  he  thereafter  did  be- 
come a  member,  and  has  continued  such  ever  since.  Not  only  this, 
but  he  has  been  active  in  the  order,  in  promoting  its  propaganda,  and 
furthering  the  cause  that  the  order  espouses.  He  asserts  his  firm 
belief  in  the  principles  enunciated  in  the  preamble  and  constitution 
of  the  order,  and  admits  that  he  is  in  full  sympathy  with  the 
propaganda  and  practices  thereof.  Among  other  things,  he  indorses 
the  salbotage  recently  practiced  upon  the  timber  and  lumber  indus- 
tries in  the  Northwest,  and  when  asked  if  he  was  willing  to  join  the 
forces  of  his  country  against  Germany,  he  answered^  in  effect,  that 
he  entertained  conscientious  scruples  against  entering  the  Army. 
He  further  states  that  the  views  he  entertained  respecting  these  sub- 
jects at  the  time  and  previous  to  his  naturalization  were  the  same 
as  he  now  holds  and  adheres  to.  So  that  his  attitude  of  mind  then 
respecting  the  principles  and  practices  of  the  order  of  the  Industrial 
Workers  of  the  World  was  the  same  as  his  attitude  now,  to  which  he 
firmly  adheres. 

No  further  evidence  is  necessary  for  establishing  his  purposes  and 
designs  as  it  relates  to  organized  government  and  the  peace  and 
tranquillity  of  society,  and  we  have  only  to  inquire,  touching  the 
doctrme  and  principles  of  the  organization,  whether  they  are  promo- 
tive of  or  inimical  to  the  maintenance  and  stability  of  organized 
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^vernmeut,  siid  whether  they  are  calculated  to  pFomote  peace  and 

food  order  in  society,  or  whether  they  are  adapted  by  design  to  the 
emoralization  and  degradation  thereof.. 

Quotations  were  then  made  from  the  preamble  of  the  constitution 
of  the  I.  W.  W.,  and  from  its  documents  and  publications  of  various 
kinds,  amoB^  them  being  an  expression  from  a  pamphlet : 

With  a  free  society,  without  class  rule  and  exploitation,  a  society 
of  free  cooperation,  we  have  that  which  eorret^KHids'  with  the  absence 
of  goTernment^  ^  anajreysm." 

And  from  one  of  its  newspapers,  The  Industrial  Worker,  pub- 
lished at  Spokane,  Wash.,  issue  of  May  &,  lOlS*: 

The  I.  W.  W.  opposes  the  institution  of  the  State.  It  holds  that 
State  or  governmental  control  of  industry  would  merely  introduce 
a  different  form  of  slavery.  Government  implies  gof\'eraors  and'  gov- 
erned, a  ruling  and  a  subject  class.  No  man  is  great  enough  or  good 
enough;  to  rule  another. 

The  I.  W.  W.  is  creating  its  own  ideas  of  morality  and  ethical 
conduct,  as  opposed  to  the  current  conceptions  of  what  constitutes 
"  right  '*  and  "  wrong." 

Other  expressions:  quoted  were : 

Toward  the  existence  of  government  the  I.  W.  W.  is  openly 
hostile. 

It  is  antipatriotic. 

The  kernel  of  evil  lies  m  the  very  existence  of  tho  State,  and 
violence  is  an  economic  fietctor. 

Judge  Wolvertod  then*  said : 

No  one  can  read  these  pamphlets  and  ^ronunciamento  of  the  order 
without  concluding,  by  fair  and  impartial  deduction,  tbat  it  is  not 
only  nltrasocialistic  but  anarchistic.  It  is  really  opposed  to  all 
forms  of  fifovernment.  It  advocates  lawlessness,  and  constructs  its 
own  morals,  which  are  not  in  accord  with  well  ordered  society.  Its 
adherents  are  antipatriotic.  They  own  no  allegiance  to  any  organ- 
ized government.  And  I  am  unable  to  understand  by  what  right 
such  of  them  as  come  from  another  country  can  claim  that  they  are 
entitled  to  be  admitted  to  citizenship  under  the  Stars  and  Stripes. 

^Tien,  therefore,  the  defendant  aedared  tl»t  he  was  attached  to 
the  principles  of  the  Constitution  of  the  United  States,  a«d  was 
well  disposed  to  the  good  order  and  happiness  of  the  same,  he  made 
avowal  of  that  which  was  not  in  his  heart,  and  thereby  deceived  the 
court.  And,  further,  he  was  a  disbeliever  in  and  opposed  to  organ- 
ized government,  and  he  fraudHilently  misled  the  court  as  to  that. 

The  annulment  of  the  defendant's  certificate  of  naturalization  was 
therefore  directed. 

Labor  Orgaxtxatioxs — Ixdttstrtal  Workers  or  the  Worw) — ^Pfk- 
posEs  OF  Orgaxizatiox — Conspiracy — Axarchy — State  v.  Latrery^ 
Supreme  Covvt  of  Wa^htngtois^  177  Pacific  Reforter,  page  355.^ 
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Fred  Lowery  vras  conrictcd  of  the  crime  of  criminal  anarchy,  de- 
nounced by  Rem-  &  Bal.  Code,  section  25G3,  and  he  appeals.  The 
complaint  charged  him  in  the  language  of  the  statute  with  member- 
ship in  the  Industrial  Workers  of  the  World  and  that  such  organi- 
zation had  for  its  aims,  objects,  and  purposes  the  violent,  felonious, 
and  anarchistic  overthrowing  of  the  GoTernment  of  the  United 
States,  and  with  having  committed  aets  of  an  anarchical  nature. 
To  this  complaint  Ix>wery  demurred  and  his  demurrer  was  over- 
ruled. The  court  in  affirming  the  overruling  of  the  demurrer  said 
in  part: 

It  (the  complaint)  charges  in  plain,  clear,  and  concise  language 
the  violation  of  subdivisions  (1)  and  (4)  of  section  2563,  Rem.  & 
Bal.  Code,  by  alleging  that  the  defendant  advocated  the  overthrow 
of  organized  government  by  unlawful  means,  to  wit,  bv  an  organiza- 
tion known  as  the  Industrial  Workers  of  the  World,  which  organiza- 
tion has  for  its  purpose  the  anarchistic  overthrow  of  government, 
and  that  the  defendant  was  also  guilty,  in  that  be  was  a  member  of, 
or  had  vohmtarily  assembled  with,  this  organization  formed  to 
propagate  anarcliical  doctrine.  The  information  is  surely  sufficient 
to  notify  the  defendant  of  the  charge  which  he  is  called  upon  to 
defend  against;  it  specifies  the  time,  the  place,  and  the  means  by 
which  the  crime  is  alleged  to  have  been  committed,  and  it  so  charges 
it  that  a  person  of  common  understanding  can  not  mistake  its 
meaning. 

The  defendant  had  in  his  possession  when  apprehended  various 
written  propaganda  most  of  which  was  of  an  inflammatory  character 
issued  by  the  Industrial  Workers  of  the  World.  These  documents 
were  admitted  in  evidence  against  the  defendant  as  showing  the  aims, 
objects,  and  methods  of  the  Industrial  Workers  of  the  World  by 
whose  authority  they  were  published.  Defendant  protested  against 
the  admission  of  this  evidence.    On  this  point  the  court  said  in  part: 

This  was  all  admissible  against  the  defendant,  there  having  been 
introduced  evidence,  sufficient  to  go  to  the  jury,  establishing  that  the 
defendant  himself  was  not  only  associated  with,  but  was  a  member 
of,  such  organization.  The  defendant  claims  that  he  is  not  re- 
sponsible for  the  recitals  contained  in  the  exhibits.  That  is  beside 
the  question,  because  the  defendant  made  these  doctrines  his  own 
by  accepting  membership  in  the  organization  by  which  they  were 
promulgated,  and  an  exposition  of  whose  principles  they  represent. 
They  were  also  admissible  on  the  theory  that  they  were  declarations 
of  cooonspirators  engaged  with  the  defendant  in  the  furtherance  of 
an  unlawful  purpose. 

The  defendant  next  claimed  error  on  the  part  of  the  trial  court 
in  excluding  testimony  which  he  offered  through  certain  witnesses 
as  to  what  the  members  of  a  mediation  commission,  an  unofficial 
organization  appointed  by  the  President  of  the  United  States  to  in- 
vestigate the  causes  of  labor  unrest,  had  reported.    The  purpose  here 
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Tvas  to  establish  by  this  testimony  that  the  Industrial  Workers  of 
the  World  were  not  in  fact  an  anarchical  organization.  In  dismiss- 
ing this  assignment  of  error  that  court  said  in  part : 

The  persons  making  the  report  were  not  the  Industrial  Workers 
of  the  World^  nor,  so  far  as  disclosed,  were  in  any  way  associated 
or  affiliated  with  that  organization.  The  statements  contained  in  the 
report,  therefore,  could  not  have  come  from  that  organization  nor 
can  they  be  considered  as  the  authorized  statement  of  the  principles 
of  the  organization.  There  is  nothing  in  the  report  to  indicate  that 
the  ones  making  it  were  specially  delegated  to  investigate  the  organi- 
zation, nor  is  there  any  suggestion  that  the  persons  making  the  re- 
port could  not  have  been  secured  as  witnesses,  and,  if  they  were 
qualified,  to  have  testified  to  the  reputation  of  the  Industrial  Work- 
ers of  the  World,  as  did  other  witnesses  put  on  the  stand  by  the 
defendant  for  that  purpose.  It  is  certainly  not  permissible  for  a 
witness  on  the  stand  to  testify  as  to  what  some  one  else,  even  though 
cloaked  with  the  title  of  a  mediation  commissioner,  may  have  thought 
from  his  investigation  of  the  Industrial  Workers  of  the  World  as 
to  their  doctrines.    This  violates  all  the  rules  of  hearsay  testimony. 

The  judgment  of  conviction  was  affirmed. 


Labor  Organizations — Insurance  Benefits — Color  Blindness 
AS  Loss  of  Sight — Fallin  v.  Locomotive  Engineers*  Mut.  Life  <& 
Accident  Ins.  Assn.^  Court  of  Appeals  of  Georgia^  Division  No.  2 
{Feb.  10,  1920) ,  102  Southeastern  Reporter,  ponge  i77.— Fallin  was 
insured  by  the  defendant  association  against  death  and  accident. 
He  became  color  blind,  and  because  he  was  thereby  incapacitated 
from  following  his  vocation  the  same  as  if  he  had  become  totally 
blind,  he  demanded  his  insurance  for  total  and  permanent  blindness. 
The  association  refused  to  give  him  any  benefits  and  he  sued.  The 
lower  court  sustained  a  demurrer  to  his  complaint  and  he  appealed. 
In  affirming  the  decision  the  court  said : 

Where  a  certificate  or  policy  of  insurance  issued  by  the  Locomotive 
Engineers'  Mutual  Life  &  Accident  Insurance  Association  contains 
the  following:  "Any  member  of  this  association  ♦  ♦  ♦  sustain- 
ing the  total  or  permanent  loss  of  sight  in  one  or  both  eyes  shall  re- 
ceive the  full  amount  of  his  insurance.  *  *  *  This  association 
will  not  recognize  a  claim  for  the  insurance  of  any  certificate  holder 
for  impaired  eyesight,  but  for  total  and  permanent  blindness  only, 
in  one  or  both  eyes  " — and  a  suit  is  brought  against  such  association 
seeking  to  recover  for  total  and  permanent  blindness  the  petition 
alleging  that  the  plaintiff  had  become  color  blind  in  both  eyes,  under 
the  terms  of  the  policy  or  certificate  the  company  is  not  liable,  as 
color  blindness  does  not  amount  to  total  and  permanent  blindness 
within  the  meaning  of  the  policy.  The  court  did  not  err  in  sustain- 
ing the  general  demurrer  and  dismissing  the  case. 

This  case  Is  directly  contrary  to  an  earlier  decision  handed  down 
by  the  Supreme  Court  of  Nebraska  in  Eoutt  v.  Brotherhood  of  Rail- 
way Trainmen,  165  N.  W.  p.  141,  noted  in  Bulletin  No.  246,  p.  68. 
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Labor  Organizations — Insurance  Benefits — Effect  of  Amend- 
ment TO  Constitution — Tierney  v.  Perkins^  City  of  Albamy  Court ^ 
New  York  {Dec.  25, 1919) ,  179  New  York  Supplement^  page  297.-^ 
Mrs.  Tiemey,  the  deceased  wife  of  the  plaintiff,  had  once  been  a  cigar 
packer  and  in  1894  joined  the  Cigarmakers  International  Union  of 
^Vmerica,  of  which  Perkins  is  the  president.  She  regularly  paid  her 
dues  up  to  the  time  of  her  death  and  was  according  to  the  constitu- 
tion of  the  union  entitled  to  indicate  to  whom  the  insurance  benefit 
was  to  be  paid.  The  constitution  of  the  union  when  Mrs.  Tiemey 
joined  it  provided  that  upon  her  death  a  death  benefit  would  be  paid 
to  her  dependent  relatives  or  to  a  beneficiary  indicated  by  her  in 
writing,  or  in  the  absence  of  the  former  or  the  failure  to  do  the 
latter  to  her  "  heirs  at  law."  Mrs.  Tierney  had  never,  prior  to  her 
death  in  1914,  designated  in  writing  any  beneficiary,  nor  did  she 
leave  surviving  her  any  dependent  relatives.  The  constitution  of  the 
union  was  amended  in  1912  so  that  death  benefits  would  be  payable 
as  before,  except  that  undesignated  "  heirs  at  law  "  could  not  take, 
but  that  in  the  event  of  failure  to  name  a  beneficiary  or  in  the  ab- 
sence of  surviving  dependent  relatives  the  benefits  would  be  for- 
feited. The  defendants  claim  that  according  to  the  constitution  of 
the  union  a£  the  death  of  Mrs.  Tiemey  the  plaintiff  was  not  entitled 
to  the  death  benefits  and  therefore  he  ought  not  be  permitted  to  re- 
cover. Tiemey  claims,  however,  that  the  constitution  as  it  was  when 
his  wife  joined  the  union  should  govern  his  claim  to  the  benefits. 
The  court  held  that  the  amendment  to  the  constitution  was  not  un- 
reasonable and  that  the  benefits  had  been  forfeited.  The  following  is 
the  opinion  in  part : 

When  Mrs.  Tierney  became  a  member  of  the  defendant  organiza- 
tion, she  entered  info  a  contract  with  them,  and  the  terms  of  that 
contract  are  those  specified  in  the  constitution  as  it  then  existed,  and 
her  rights  must  be  determined  under  that  constitution  and  such 
amendments  thereto  as  were  reasonable  in  their  nature  and  operation. 

Mrs.  Tierney,  up  to  the  moment  of  her  demise,  could  have  pre- 
vented a  forfeiture  to  the  defendant  by  simply  filing  a  written  desig- 
nation, and  so  long  as  this  privilege  was  reserved  to  her,  it  can  not 
be  said  that  the  defendant  association  exceeded  its  authority  in  adopt- 
ing this  amendment. 

1  have  given  very  careful  and  thorough  consideration  to  this  case, 
realizing  that  the  plaintiff's  wife  for  20  vears  had  contributed  her 
dues  to  the  defendant  union  and  undoubtedly  expected  that  the  bene- 
fit would  be  paid  upon  her  death ;  but  I  am  unable  to  find  any  recog- 
nized authority  which  proves  the  invalidity  of  this  amended  consti- 
tution, and  consequently  I  am  bound  to  declare  that  she  forfeited  the 
benefit  by  failure  to  take  advantage  of  the  privileges  which  the  new 
constitution  extended.  In  view  of  the  conclusion  reached  aforesaid, 
it  will  be  unnecessary  for  the  court  to  discuss  the  other  questions 
raised  in  this  case. 
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LaBOS      OneANIZATIQKS— InSUBANCE       BeSTEFITS — FoaFSrrUBE      OF 

Membek^hif — Waiver — Staff  an  v.  Cigwnjiakers^  Intemaiianal  Uni(m 
of  Amerieoj  Supreme  Cowrt  of  MicMgim  {Dee.  27^  1918),  169  North- 
western Reporter,  paffe  876. — The  plaintiff,  Mrs.  StaffaB,  is  the 
widow  of  Chaunoey  L.  Staffan,  who  had  been  a  ineotber  of  the  de- 
fendaoDkt  nuion  smce  1894.  He  died  October  11, 1917.  The  defendast 
has  headquarters  in  the  city  of  Chicago  and  is  made  up  of  local 
unions  maintained  all  over  the  United  States,  Canada,  and  Porto 
Rieo,  whose  members  are  ^igaged  in  cigar  making.  The  parent 
body  and  the  local  unioss  of  which  it  is  made  up  operate  under  a 
constitution  which  the  members  take  an  obligation  to  support.  The 
constitution  provided  that  a  member  would  be  suspended  if  he  failed 
to  pay  l)is  dues  for  more  than  eight  weeks^  whereupon  if  he  wished 
to  be  reinstated  he  must  pay  $5.  It  also  provided  that  if  a  member 
had  been  such  continuously  for  15  years  his  widow  would  be  entitled 
to  $500  benefit  and  $50  funeral  exp^ises.  Staffan  had  during  his 
membership  fallen  in  arrears  in  his  dues  in  excess  of  tl^  eight  weeks 
period  a  number  of  times,  but  he  had  never  been  suspended  by  the 
loeal  union  nor  by  the  headquarters  officers,  and  he  was  always 
allowed  to  pay  the  back  dues,  so  that  on  the  day  he  was  dropped 
from  the  rolls  as  insane  he  was  less  than  eight  weeks  in  arrears*  The 
union  refused  to  pay  the  widow  the  $550  benefits  due  on  the  ground 
that  under  the  constitutional  provision  Staffan  had  automatically 
been  suspended.  The  court,  in  afiiiining  the  judgment  of  the  lower 
court  allowing  recovery  of  the  benefit,  rendered  a  decision  from 
which  the  following  is  quoted : 

It  is  elementary  that  the  law  abhors  forfeitures  and  will  avoid 
them  whenever  reasonable  ground  can  be  found  for  so  doing.  We  are 
of  the  opinion  that  the  facts  in  this  case  bring  it  clearly  witliin  the 
rule  laid  down  in  Wallace  v.  Mystic  Circle,  121  Mich.  26^,  80  K  W.  G, 
wherein  we  quoted  with  approval  the  following :  . 

''  If  the  company  has,  by  its  course  of  conduct,  acts,  or  declarations 
or  by  any  language  in  the  policy,  misled  tlie  insured  in  any  way  in 
regard  to  the  payment  of  premiums,  or  created  a  belief  on  the  part  of 
the  insured  that  strict  compliance  with  the  letter  of  the  contract  as 
to  the  payment  of  the  premium  on  tlie  day  stipulated  would  not  be 
exacted,  and  the  insured  in  consequence  fails  to  pay  on  tlie  day  ap- 
pointed, the  company  will  be  held  to  have  waived  the  requirement 
and  will  be  estopped  from  setting  up  the  condition  as  cause  for  f Oi  - 
feiture.  In  determining  whether  there  has  been  a  modification  of  tue 
terms  of  the  policy  by  subsequeiKt  agreement,  or  a  waiver  of  the 
forfeiture  incurred  by  the  nonpayment  of  the  premium  on  the  day 
^p^ecified,  the  test  is  whether  tiie  insurer,  by  his  course  of  dealin;^ 
with  the  insured,  or  by  the  acts  and  declarations  of  his  authorized 
agents,  has  induced  in  the  mind  of  the  insured  an  honest  belief  that 
the  tenns  and  conditions  of  the  policy  declaring  a  forfeiture  in  event 
of  nonpayment  on  the  day  and  m  the  manner  prescribed  will  not  be 
enforced,  but  that  payment  will  be  accepted  on  a  subsequent  day  and 
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JR  a  dljlerent  manner,  and  wheu  sucli  b^ef  has  been  induced  and  tJbe 
insured  has  acted  on  it  the  insurer  will  be  estopped  from  insisting  on 
the  forfexture." 
The  judgment  is  affirmed. 


1*AJ90B    OfiaiLKIZATBQNS — IliTEKFIUaiNClS    WtMH    CoKTBACT    OF    Em- 

pi-oTMBNT — Injunction — C^ihm  et  «Z.  v.  £xp<mtum  Cotton  MUla^ 
Suprevhe  Cot^t  of  Georgia  {Mixy  Ji^  1919) ,  99  Sonthee^em  lie  porter^ 
page  SOO. — ^The  Exposition  Cotton  Mills  required  in  its  business  a 
large  number  of  labojrers  skilled  in  the  partkular  trade^  irhich  it  em- 
ployed under  contracts  terminable  at  will.  The  mills  determined 
to  operate  the  business  cm  a  nonuniofi  basis  and  to  that  end  made  a 
rule  that  no  person  who  belonged  to  a  labor  union  should  be  employed 
in  the  business^  and  that  if  any  ^ooployee  should  at  any  time  join  a 
labor  union  his  employment  would  inunediately  cease.  This  rale 
was  promolgated  among  all  of  the  employees  and  assented  to  by  them 
impliedly  by  cootmuing  to  work  under  the  rule  after  its  promulgfi- 
tion  or  expressly.  It  was  declared  by  the  court  that  the  ^nployer  had 
a  contractual  relation  with  the  employees  so  assenting,  and  that 
where  strangers  who^  knowing  of  the  status,  conspire  to  coerce  the 
employer  to  abandon  this  policy  of  employing  nonunion  labor  and  to 
cause  a  breach  of  the  contractual  relation  between  the  employer  and 
exnployees,  and  who  in  pursuance  of  such  conspiracy  make  inflam- 
matory speeches  to  the  employees  at  and  near  the  business  place  of 
the  employer  and  denunciatory  of  the  business  and  its  owners,  en- 
deavoring thereby  to  induce  the  empl<^^^ees  to  break  their  contracts 
of  ^nploym^it  by  joining  a  labor  union  in  such  large  numbers  as 
would  force  the  employer  to  assent  to  the  unionizing  of  the  Ia!>orers 
or  would  render  it  impossible  to  carry  on  the  business,  equity  will 
protect  the  employer  by  injunction  against  such  strangers.  (Hitch- 
man  Coal  Co.  V.  Mitchell,  245  U.  S.  22»,  38  Sup.  Ct.  65  [Bui.  Xo.  246, 
p.  145].) 

It  was  also  decided  that  the  lower  court  did  not  err  under  the 
pleadings  and  evidence  in  granting  to  the  Exposition  Cotton  Mills 
an  interlocutory  injunction  against  Callan  and  others,  who  had  at- 
tempted to  induce  its  employees  to  join  a  union. 


liABOR  OftOANlZATlONS — INTERFERENCE  WITH  CoNTRACT  OP  EmPLOT- 

MENT — Injunctton — Patterson  OUtsn  Co,  v.  Thovui^  et  «;?.,  Dintrict 
Court  of  AppealSj  Third  District^  CaJlforma  {June  12,  1919),  ISJ 
Pacific  Reporter,  page  190. — The  Patterson  Glass  Co.  was  about  to 
open  and  operate  an  establisiiment  for  the  manufacturing  and  selling 
of  window  glass  in  Stockton,  Calif.    The  company  required  for  this 
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work  a  large  number  of  skilled  artisans.  It  had  76  artisans  with 
whom  it  had  made  contracts  for  the  season  of  1917-18  under  the 
terms  of  which  the  employer  was  required  to  give  seven  days'  notice 
before  dismissing  any  employee  and  each  employee  was  to  give  like 
notice  before  quitting  the  company's  employment.  Thirty  more  arti- 
sans were  required  for  the  company's  work.  It  therefore  engaged  this 
number  of  workers  in  varipus  eastern  cities,  with  whom  were  made 
contracts  of  employment  containing  the  above  provisions.  In  Cleve- 
land, Ohio,  there  existed  an  unincorporated  association  of  persons 
W'ho  were  engaged  as  workmen  in  the  manufacture  of  gloss.  The 
purpose  of  this  labor  union  was  to  establish  and  fix  the  wages,  hours, 
etc.,  of  its  members.  The  wages  were  fixed  according  to  the  value  of 
the  product  produced  by  their  labor,  and  in  order  to  limit  the  output 
of  the  product  and  thus  increase  its  price  the  union  forbade  its  mem- 
bers from  working  at  their  calling  during  certain  periods  of  the  year. 
In  this  case  the  Patterson  Glass  Co.  opened  its  factory  on  September 
15,  1917,  and  its  employees  were  at  the  time  working  under  wages 
and  conditions  which  were  satisfactory  to  them.  The  union  had  is- 
sued an  order  to  its  members  forbidding  them  to  engage  in  work 
before  December  1,  1917.  The  union  proceeded  to  urge  the  com- 
pany's employees  to  abandon  their  contracts  and  return  to  the  eastern 
cities  from  which  they  had  come,  promising  if  they  did  so  to  pay 
their  living  expenses  and  transportation  costs.  The  company  was  not 
able  to  secure  other  skilled  workers  in  California.  It  therefore  sued 
for  an  injunction  against  the  members  of  the  union  to  prevent  and 
enjoin  them  from  "knowingly  and  intentionally  causing  and  at- 
tempting to  cause,  by  threats,  offers  of  money,  payments  of  money, 
offering  to  pay  expenses,  or  by  any  like  inducement  or  persuasion, 
any  employee  of  the  plaintiff  under  contract  of  hire  to  break  such 
contract  to  render  service"  to  it.  A  demurrer  to  the  petition  was 
sustained,  thus  denying  the  relief  sought.  In  reversing  the  decision 
of  the  trial  court  the  appeal  court  used  in  part  the  following 
language : 

The  men  who  were  there  at  work  had  voluntarily  entered  into  these 
contracts,  and  were  engaged  in  the  performance  of  their  duties  when 
defendants  appeared  upon  the  scene  and  commenced  their  propa- 
ganda and  persuasions,  as  alleged  in  the  complaint,  to  induce  these 
men  to  quit  work,  the  result  of  which,  if  successful,  would  neces- 
sarily cause  plaintiff  to  shut  down  its  establishment  and  cease  its 
productive  activities.  That  such  an  injury  may  not  be  adequately 
compensated  in  damages,  but  may  only  be  thwarted  by  injunctive 
relief,  is  manifest. 

We  think  that  by  fair  implication  it  sufficiently  appears  that  de- 
fendants knew  that  the  employees  of  plaintiff  were  working  under  a 
contract  with  plaintiff.  An  inference  that  they  were  ignorant  of  the 
fact  that  a  contract  existed  is  inconsistent  with  the  averments  of  the 
complaint. 
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The  right  to  injunctive  relief  is  no  longer  questioned,  and  it  is  no 
justification  that  defendants  acted  without  ill  will  but  in  good  faith, 
in  pursuance  of  the  provisions  of  the  constitution  of  the  union  pro- 
hibiting its  members  from  working  with  nonunion  men,  the  employer 
not  being  aware  of  or  a  party  to  such  provisions. 


Labor  Organizations — Interference  with  Employment — ^Right 
op  Workmen  to  Organize — Sheehcm  v.  Levy  et  aZ.,  Court  of  CivU 
Appeals  of  Texas  {Jwne  28^  1919)^  215  Southwestern  Reporter^  page 
229, — Sheehan  was  a  master  plumber  engaged  in  the  contracting 
plumbing  business  in  Dallas,  Tex.  He  had  a  number  of  contracts 
on  hand  to  install  plumbing  in  various  buildings  which  required  the 
employment  of  journeymen  plumbers.  Other  master  plumbers  of 
the  city  had  formed  an  association  and  had  demanded  that  Sheehan 
also  become  a  member.  They  declared  that  if  he  refused  they 
would  compel  the  plumbers'  union  to  order  its  members  not  to  work 
for  him.  The  journeymen  plumbers  had  a  trade-union  called  Local 
No.  100.  Sheehan  employed  only  such  journeymen  as  belonged  to 
this  union.  The  plumbers'  union,  Local  No.  100,  issued  an  order 
prohibiting  its  members  from  working  for  Sheehan,  with  the  re- 
sult that  he  was  not  able  to  fulfill  his  contracts.  He  thereupon  sued 
the  Master  Plumbers'  Association  and  the  Local  No.  100  of  the 
tJnited  Association  of  Journeymen  Plumbers  for  damages  and  for 
an  injunction,  but  he  was  unsuccessful  and  judgment  was  rendered  in 
favor  of  the  defendants. 

The  court  of  appeals  sustained  this  judgment,  saying  that  as  the 
trial  court  had  found  as  a  matter  of  fact,  which  the  present  court 
could  not  disturb,  that  the  evidence  offered  by  the  Master  Plumbers' 
Association  completely  exonerated  its  members  from  the  charge  of 
complicity  in  the  action  of  the  local  union  in  withdrawing  its 
members  from  the  plaintiff's  service,  there  was  no  ground  for  an 
injunction  against  the  association. 

As  to  the  action  of  the  journeymen  plumbers  in  withdrawing  their 
members,  the  court  said: 

It  is  declared  by  statute  in  this  State  to  be  lawful  for  any  and 
all  persons  engaged  in  any  kind  of  work  or  labor,  manual  or  mental, 
to  associate  themselves  together  and  form  trades-unions  and  other 
organizations  for  the  purpose  of  protecting  themselves  in  their 
personal  work,  personal  labor,  and  personal  services  in  their  re- 
spective pursuits  and  employments;  and  that  it  shall  not  be  held 
unlawful  for  any  member  or  members  of  such  trades-union  or  other 
organization  or  association,  or  any  other  person,  to  induce,  by  peace- 
able and  lawful  means,  any  person  to  accept  any  particular  employ- 
ment, or  quit  or  relinquish  any  particular  employment  in  which 
such  person  may  then  be  engaged,  or  to  enter  any  pursuit,  or  refuse 
to  enter  any  pursuit,  or  quit  or  relinquish  any  pursuit,  in  which 
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sMchi  peisBon  may  theo.  be  engs^ed.  4^^exm<>a-'&  Saylee'  Civil  StaCnte, 
ajt.  S245..)  Aside  fromi  tiiis  statute,  k  is  w«U  aeitstled,  ehnsbkiaiufi&'tlie 
earner  decisiona,  that  a  persoa  has  thd:  rkht  to  work  iw  anid  with 
whom  he  pleases,,  aad  that  La^borin^  peoipX^  may  '^  osgarfiisK  iotr  tba 
purposes  of  promoting  their  comflnon  welfai*e,  el^vsti^  their  sitaAdjUfd 
of  skill,  advancing  and  maintaining  their  wages,  fixing  the  hours 
of  labor  and  the  rate  of  wages  paid,  obtaining  employment  for  their 
members."  The  case  at  bar  is  one  in  the  nature  of  a  strike,  and 
we  see  no  good  reason  tov  saying  that  article  5245  is  not  applieable. 
But  aside  from  this-  statute,,  and  lor  peasocis  indkratedi,  we^  tdiink 
appellant  was  not  entitled  to  th&  injuDctiye  relief  sought;. 
The  j^udgment  is  affirmed. 


Laboh  Organiza'tioics — Mbmbbbship'  as  GtBouND  FOB  Dbporta- 
TioM — CrBiirBRAL.  Stkekjd — ^'^  FoEcas  " — CoaEMTmnsT  LiABOft  Fartit — 
Colysr  et  ai^  v.  Skeifingtofn,  et.  ai^  Umied  Staies  DisMct  €ourt^  District 
d/  Maamahdsetts  {June  2S,  19£6)y£6& Federal  Bep^rtery  pagjes  17 ^68^ 
5ft,  61 J  S3^  75.— Oa  October  16,  IdUSy  Congress  enacted  a  kw  provid- 
mg  in  pa^rt  (see.  1)  as  follows  r. 

That  •  •  »  aliens  who  are  members  of  or  affiliated  with  any 
organization  that  entertains  a  belief  in,  teaches,  or  advocates  the 
©?rerthi?ow  by  force  oi?  violence  of  the  Government  of  tl\e  Uni^ted 
States  *  *  *  shall  be  exckbded  from  adsaissicaai  into  the*  Unilsd 
States. 

Undar  this  law  wholesale  arrests  were  made'  of  all  persons  who 
(touM  be  found  who  belonged'  to  the  Communist  P»rty  or  the  Com- 
munist Labor  Party.  The  Department  of  JuBti<5e  operatives  mad<& 
tiiB-  arrests  and  the  Bxereao:-  of  Immigva^on  officiate  eondoeted  the 
hearings  of  those  arrested.  Many  of  the^  persons  arrested  were 
cfttzeiffi  of  the  United  States.  After  holding  the  arrested  persons 
Jor  vaarying  lengths  of  time  most  of  them  were-  discharged.  Those 
who  were  not  discharged  were  held  f^r  deportation,  and  brought 
tiais  action  for  writs  of  habeas  corpus  for  thdir  release;  It  appears 
that  the  sole  charge  against  these  aliens  is  membership  in  tile  Com- 
mtinist  Party  or  CcMimunist  Labor  P^rty,  these  parties  being  held 
by  the  commissioner  of  immigration  at  Boston^  to  be  organizations 
l^t  advocate  an<J  teax^h  the  overthrow  of  the  Government  by  force 
or  violence.  MaJiT  irr^ularities  in  the  arrests  and  the  proceedings 
before  the  commissioner  of  immigiration  were  discussed  by  the  court. 
The  petitioners  contend  among  other  things  that  the  Communist 
Labor  Party  or  Communist  Party  does  not  advocate  violence  of  any 
sart  and  that  it  is  not  aa^  illegal  organizaitioa  under  the  act  of 

Congresa. 
Oa  this  point  Circuit  Judge  GI>eo«ge  W.  Anderson'  said  ifi  part: 

The  immdgratioa  authorities  have  na  legal  right  to  deport  these 
aliens  unless  there  was  some  evidence  tending  to  show  that  the 


CQmHUUuat  Pust;  '^  beli«v«6  i&^  advocaiesy  on  imichAS  tzhe  overthrow 
o£  the  Unided  St^tesr  bgr  forcft  09  vi^lenctk'^  wiitliHi  Ike  f»ir  meadiing- 
of  the  words  "overthrow,"  "force,"  and  "violence"  ae  used  m  this 
statute. 

This  psoblem  mfty  be.  iBOSt  eonvomently  s^proaehed  by  eonsider- 
ing.  fijcst.  what  tl^o-  cFvii^aee  ^ows  tha^  the^  Commuaist  Ptetty  is  Bfi^, 
and  also  what  k  i&.  It  is  net  a  militaristic  OFgao^zaticMiL  It  i^  atnti-- 
militaristic — pacifist.  There  is  therefore  not  a  seinidUa  of  ©videftc© 
warrajiting  a  finding  that  th«*  Comjoouiiiets  are  committed  to  the 
"  overthrow  of  the  ^v^nuneat.  of  the  United?  Sta4ies ' '  by  violence 
or  miliitaEy  f  oirce  or  hy  thst  ttset  ef  wesmons  (m  bombs  01?  of  any  ethfip 
devices  fo»  destroying  or  injurmg  life  oir  property.  "Violence."  is 
no_part  of  theip.  programji. 

But  thfiiir  nAxnreluuQfie  u^on.  parliamen;tariisin:  is>  not  enough  to^ 
irround  an  ijilerenre  that  they  adopt  violei^e  as  aa  aJ^becnative..  In 
tbis  regard  Uie  Seciretary  q£  LaJDoir  seeni&  to  me  to  have  f sDen  ictto 
error.  No  organized  set  of  humas  beings  can  be  found  to  be  com-- 
mittad  to  the  propositiotkof  oveirturnijag  a.gj?eat  Government  by  vio- 
lence utoiless^.  theijr  piaji.  of  organization  admits  at  least  the  poasi- 
bilLty  of  the.  esdetence  of  violence.  The  orgaxriszation^  and  the  avowed 
pujrposes  of  the  Commujiists  exclude  such  possibilitv. 

On.  what,.  th*n,.  does  the  Communist  Party  rtly  ior  efiecting  tlie 
radical  change  iji  the  scope  and  fiinctiens  of  the  Government  which  it 
urges;  ehanges  which  its  own  manifesto  describes  a&  "revolution- 
ary '^'^l  Upon,  cxeating  "  majss  con.sciouaBeBS,!'  "  mass  action,"  the 
coneretfi  and  cfEective  expression  of  which  is  the  general  strike- 
Stated  a»  a  ^eneralizaiioja,  their  proposition  is  that  under  capi- 
talistic society  the  mtiss  of  the  workeiu  wlio  are  alleged  to  do  the 
really  productive  work,  are  exploited  and  robbed  by  the  minority; 
that,  as  a  resultant  of  "  mass  consciousness  "  and  "  mass  solidarity," 
the  real  workers  may  say  to  society:  "We  will  hereafter  work  on 
our  own]  tennss  or  net  at  all."  Thia  theory  i^  eeisy  of  sl^temefit  and 
superEcially  pleasing  and  plausible.  But,  translnted  into  pvactii^aU 
political  action,  it  means  nothing  but  advoeacy  of  the  general  strike 
as  a  political  weapon;  otherwise^  it  is  nothing  but  idle  words i"  Vox, 
et"  pFaeterea  niTiil." 

It  is:  no*  proves  part  &i  tiie  present  function  of  tiiis  court  to  ana- 
lyze and  eemment  upoa  the  grose  erroes,  historic,  economic,,  said 
logical,  ifitor  which  the  Communists  fall  in  their  differentiation  of 
workers  from  nonworkers,  or  to  depreciate  their  unconstructive, 
impracticar  notions  of  a  political  anxl  economic  society  mamiged 
onJv  bv  those  whom  thev  now  erroneously  clussifv  as  "  workers." 
The  present  task  is  merely  to  determine  whet  "  force  "  they  really 
seek  tb-  use-  in:  order  to  effect  the  changes  they  urge,,  and  thus  to 
reach  a.  conclusion  as  to  whether  that  foi'ce  is  the  sort  of  ferce  con-^ 
demned  by  the  statute  of  October  16,  1918. 

The  concl'usion  is  irresistible  that  the  only  force  worth  discus- 
sicBL,.  belieiied  iat  or  adtvoeated  by  this  paxty,  is  the  general  strike; 
otherwise^  ite  ]i2ethed&  are  those  of  ordinary  political  and  social 
propaganda. 

Analysis^  then,  brings  me  to  this  (Tueial  question:  Did  Congi-ess 
intend  by  the  use  of  the  word  "  force "  in  this  statute  to  condemn 
the  general  strike  when  advocated  as  a  political  weapon  by  aliens? 
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There  is  clearly  no  evidence  that  the  Communist  Party  advocated 
the  use  of  any  other  kind  of  force  in  their  attempts  to  change  our 
political  institutions. 

The  present  problem  is  purely  one  of  statutory  construction: 
Did  Congress,  by  the  act  of  October  16,  1918,  providing  for  the  ex*- 
pulsion  of  aliens  seeking  to  overthrow  our  Government  by  force  or 
violence,  intend  thereby  to  outlaw  the  general  strike,  at  any  rate 
when  advocated  by  aliens? 

I  am  unable  to  believe  that  such  was  the  purpose  of  Congress- 
It  is  not  the  natural  interpretation  of  the  words.  It  does  not  ac- 
cord with  the  historic  genesis  of  the  statute.  Moreover,  this  statute 
should  be  interpreted  in  the  light  of  legislative  precedents  and  of 
analogous  legislation.  It  is  familiar  history  that  for  about  a  cen- 
tury file  tendency  of  lawmaking  bodies  has  been  to  legalize  end  to 
facilitate,  not  to  outlaw,  strikes  as  forces  in  the  industrial  conflict. 
The  trend  of  American  legislation  has  been  to  limit  the  power  of 
the  courts  to  interfere  with  strikes  by  injunction. 

Coming  now  to  the  second  question  in  the  problem  above  stated. 
Was  there  evidence  before  the  Secretary  upon  which  he  might  have 
found  the  Communist  Party  committed  to  the  "  overthrow^'  of  our 
Government  "  by  force  or  violence  "  ?  The  necessary  result  of  the 
foregoing  analysis  of  the  evidence,  in  the  light  of  the  interpreta- 
tion of  the  statute  adopted,  is  to  require  an  answer  in  the  negative. 

This  conclusion  that  the  statute  does  not  outlaw  the  general  strike 
as  a  political  weapon,  and  that  there  is  no  evidence  of  the  advocacy 
of  any  other  kind  of  force,  makes  it  unnecessary  to  determine 
whether  there  was  any  evidence  before  the  Secretary  of  Labor  that 
the  Communists  believed  in,  advocated,  or  sought  the  "  overthrow  " 
of  our  Government, 


Labor  Organizations — Membership  as  Ground  for  Discharge — 
City  Firemen — McNatt  et  al.  v,  Lcncther^  Mayor^  et  oH.^  Court  of 
CivU  Appeals  of  Texas  {June  5,  1920)^  223  Southwestern  Reporter^ 
page  603, — McNatt  and  the  other  plaintiffs  were  firemen  in  the  em- 
ploy of  the  fire  department  of  the  city  of  Dallas,  Prior  to  January, 
1918,  they,  together  with  other  firemen  in  the  city,  organized  them- 
selves and  became  members  of  a  local  union  aiRliated  with  the 
American  Federation  of  Labor.  The  mayor  and  commissioners  of 
the  city  demanded  tliat  they  withdraw  from  the  union  upon  penalty 
of  being  discharged  from  the  city's  employ.  The  plaintiffs  refused  to 
comply  with  this  demand  and  were  suspended.  Later,  in  accordance 
with  the  provisions  of  the  city  charter,  they  were  given  a  hearing 
and  discharged.    This  provision  of  the  charter  is  as  follows : 

All  policemen  and  firemen  of  the  city  of  Dallas  shall  hold  their 
position  during  good  behavior  and  shall  not  be  removed  from  same 
except  for  such  cause  as  in  the  opinion  of  the  board  of  commissioners 
renders  them  unfit  to  remain  in  the  service  of  the  city  and  after  writ- 
ten notice,  giving,  the  grounds  for  such  discharge  or  removal,  and  an 
opportunity  to  be  heard  on  such  charges  or  reasons. 
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This  action  is  for  a  writ  of  mandamus  to  compel  the  mayor  and 
commissioners  to  reinstate  the  plaintiffs  in  the  city's  employ  on  the 
grounds  that  section  5244  of  the  R^evised  Statutes,  which  made  mem- 
bership in  unions  lawful,  controlled  in  this  case  and  could  not  be 
made  a  reason  for  discharge ;  and  on  the  ground  that  the  rule  of  the 
fire  department  prohibiting  membership  in  the  union  was  purely 
arbitrary  and  capricious.  The  lower  court  sustained  a  gv^neral  de- 
murrer to  the  petition  and  the  plaintiffs  appealed.  The  decision  waa 
affirmed,  however,  and  judgment  rendered  for  the  city  officials.  The 
reasons  for  the  decision  are  set  forth  in  the  following  extracts  from 
th«  opinion : 

r 

The  petition  in  the  case  before  us  shows  that  a  hearing  was  had  on 
the  charges  made  against  the  plaintiffs.  It  does  not  disclose  what 
evidence  was  offered  on  the  h^earinc:,  and  it  will,  of  course,  be  pre- 
sumed that  the  evidence  supported  the  charge.  So  that  the  only 
question  for  us  to  determine  is  whether  the  charge  itself,  if  sustained, 
was  sufficient  to  authorize  the  removal. 

It  is  appellants'  contention  that  their  action  in  becoming  members 
of  the  union  was  lawful,  under  the  express  provisions  of  article  5244 
of  the  Revised  Statutes,  and  could  not  form  the  basis  of  any  charge 
for  removal  from  their  positions.    This  article  reads  as  follows; 

"  It  shall  be  lawful  for  any  and  all  persons  engaged  in  any  kind 
of  work  or  labor,  manual  or  mental,  or  both,  to  associate  themselves 
together  and  form  trades-unions  and  other  organizations  for  the 

{)urpose  of  protecting  themselves  in  their  personal  work,  personal 
abor,  and  personal  service,  in  their  respective  pursuits  and  employ- 
ments." 

The  act  merely  announced  that  there  was  no  prohibition  of  law 
against  such  unions.  But,  on  the  other  hand,  it  did  not  seek  to  regu- 
late the  attitude  of  the  employer  twvard  the  organization  of  unions 
among  his  employees,  and  we  take  it  that,  if  the  emplover  should  see 
fit  to  prohibit  his  employees  from  becoming  members  of  such  "  trades 
unions  "  on  pain  of  discharge  in  case  of  violation  of  such  prohibition, 
such  act  would  not  be  in  violation  of  this  law.  (Martin's  Modem 
I^aw  of  Labor  Unions,  sec.  258.)  This  would  have  been  plain,  we 
think,  without  any  statement  to  such  effect  in  the  law,  but  tne  act  it- 
self declares  that — 

"  Nothing  herein  contained  shall  be  held*  to  interfere  with  the  terms 
and  conditions  of  private  contract  with  regard  to  the  time  of  service, 
or  other  stipulations  between  employers  and  employees."  (R.  S.  art. 
5246.) 

If  the  act  had  sought  to  impose  any  restrictions  upon  the  freedom 
of  the  employer  in  such  matter,  it  would  probably  be  lield  unconstitu- 
tional. (Coppage  v.  Kansas,  236  U.  S.  1, 35  Sup.  Ct.  240  [Bui.  No.  169, 
p.  147].) 

The  court  then  quoted  an  ordinance  of  the  city  of  Dallas  which 
forbids  members  of  the  fire  and  police  departments  of  the  city  to 
organize  any  association  without  first  securing  the  approval  of  the 
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proper  <^cials,  such  organization  being  subject  to  dissolution  if  de- 
termined to  be  detrimental. 
^The  opinion  continued: 

We  refer  to  this  ordinance  a^  merely  explaining  the  reference  in 
the  charge  to  the  rule  and  regulations  of  the  fire  department,  which 
it  was  charged  the  plaintiffs  had  violated,  and  while  the  petition  it- 
self did  not  refer  to  such  ordinance,  it  can  be  fairly  inferred  from 
the  alle^tions  of  the  petition,  which  set  out  the  cnarge  preferred 
ajpi^ainst  the  firemen,  that  such  charge  was  made  in  view  of  such  or 
similar  rules,  duly  promulgated  for  the  regulation  of  the  fire  depart- 
ment. , 

The  board  of  commissioners  of  the  city  of  Dallas  had  tiie  interest 
of  the  public,  as  well  as  the  employees  of  the  city,  to  consider.  In 
addition  to  the  consideration  stated  in  the  quotations  above  referred 
to,  the  commissioners  may  have  taken  into  consideration  tiie  effect  of 
the  increased  probability  of  strikes  by  the  policemen  or  firemen  of 
the  city,  as  a  body,  if  such  employees  were  permitted  to  become 
members  of  an  organization  which  might  bind  them  to  act  as  a  body 
in  such  matters.  The  dire  consequences  of  such  a  strike  has  been  ex- 
emplified in  the  comparatively  recent  strike  of  the  policemen  of  the 
•  city  of  Boston.  The  adoption  of  the  ordinance  referred  to  or  similar 
rules  and  regulations  may  have  been  the  result  of  a  purpose  to  mini- 
mize, its  far  as  possible,  tne  probability  of  some  such  calamity  in  the 
city  of  Dallas.  We  are  not  called  upon  to  express  an  opinion  as  to 
whether  such  rales  were  wise  or  not-  We  do  conclude,  however,  that 
we  can  not  say  that  the  adoption  and  enforcement  them>f  by  the  con- 
stituted authorities  of  the  city  was  arbitrary  or  capricious. 

We  think  the  court  correctlv  sustained  the  demurrer  to  the  petition, 
and  its  judgment  will  be  affirmed. 


Labor  Organizations — ^Membership  as  Ground  fou  Discharge — 
Inj^unotion  to  Prevent  Djboharoe  of  Union  MEMBESd — San  Afi- 
tonio  Fire  Fig^htere^  Local  Union  No.  Si  v.  Bell  et  ^td.^  Couri  of 
Civil  Appeals  of  Texas^  Sam  Antromo  {Jwne  19,  19^),  ^3  Souths 
"  mestem  Reporter,  po^^  506. — The  members  of  the  city  of  San  An- 
tonio's fire  department  organized  themselves  into  a  union  and  be- 
came affiliated  with  the  American  Federation  of  Labor.  The  mayor 
and  commissioners  tsBued  an  order  fori>idding  the  members  of  the 
fire  department  to  become  members  or  to  remain  in  tbe  union*  The 
San  Antonio  Fire  Fighters'  Local  Union  No.  84,  which  is  the  union 
the  members  of  the  fire  department  had  joined,  brought  this  action 
against  the  mayof  and  commissioners  of  the  city  of  San  Antonio 
to  restrain  them  from  discharging  from  the  city's  employ  any  mem- 
bers of  the  fire  department  becajise  of  their  membership  in  the 
union.  The  court  sustained  a  general  demurrer  to  the  petition  and 
the  plaintiff  appealed.  In  sustaining  the  decision  in  favor  of  the 
defendant  the  court  said  in  part : 
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The  general  rule  is  that  in  the  absence  of  a  contract  the  employer 

has  the  authority  to  discharge  an  employee,  with  or  without  reasoa, 
and  the  only  change  made  in  that  rule  so  far  as  the  city  of  San 
Antonk)  is  concerned  is  that  charges  must  be  preferred  in  writing 
and  the  trial  must  be  public  on  thoffe  charges.  It  must  be  inferred 
Uiat  ibB  i^idiatnre  intesoded  that  the  charges  must  not  be  f rivoloas 
fif  trivial,  for  such  charges  would  be  frawi^nt.  It  must  be  pre- 
sumed that  before  any  of  the  appellant's  miembers  are  removed  or 
discharged  proper  charges  in  writing  will  be  filed  and  a  just  trial 
had  thereunder.  (City  of  San  Antonio  v.  Tobin,  101  S.  W.,  260; 
White  V.  Manning,  46  Tex.  Civ.  App.  298,  102  S.  W.  1161;  City  of 
San  Antonio  v.  N^wnan,  218  S.  W.  128.) 

It  caoi  not  be  said  as  a  matter  of  law  that  a  mui^ieipal  e^rperattoii 
has  no  right  or  authority,  as  must  be  the  claim  of  appellai]^  if  there 
is  aay  basis  for  its  suit,  to  determine  that  membership  in  a  certain 
organization  renders  its  appointees  inefficient  or  untrustworthy,  and 
even  without  admission  on  the  part  of  one  of  the  affiants  that  he 
«wed  a  higher  duty  to  his  union  than  his  city  in  case  of  orders  for  a 
strike  upon  the  part  of  the  firemen  it  can  not  be  assumed  that  a  fair 
trial  win  not  be  given  the  members  of  the  ^nion. 

It  is  not  alleged  in  the  petition  that  membership  in  the  union 
would  not  affect  the  loyalty  of  the  members  of  the  city  nor  miake 
diem  subject  to  orders  that  would  interfere  with  the  public  service 
and  the  discharge  at  all  times  of  their  duties.  It  is  not  alleged  that 
they  would  not  obey  a  strike  order  coming  from  the  proper  union 
authorities  nor  that  th^re  would  be  no  interference  witn  tne  service 
if  a  member  should  at  any  time  be  removed  or  discharged  from  the 
service  of  the  city ;  but  the  original  petition  merely  states  tliat  fire- 
men are  about  to  be  discharged  because  they  are  members  of  a  union 
which  subscribes  ^^  to  principles,  rules,  and  regulations  promulgated 
or  prescribed  by  the  American  Federation  of  Labor  for  the  benefit 
ana  protection  of  its  members,^'  without  indicating  what  die  ^'  prin- 
ciple rules,  and  regulations  ^^  may  be.  Such  rules  and  regulations 
may  be  deemed  by  the  commissioners  inimical  to  the  interests  of 
the  city,  and  this  oomi;  has  no  authority  to  anticipate  that  they 
will  abuse  their  discretion  should  they  entertain  sack  an  opinion 
and  act  upon  it. 

Judgment  affirmed. 

Labor  Organizations  —  Picketing  —  iNJtmorioN  —  Attemtt  to 
Unionize  Restaurant — Stuyvescmf  L.  c6  B,  Corporation  v.  Reiner^ 
Supreme  ConrtefNew  York^  S pedal  term  {February^  19S0) ,  181  New 
York  Supplernent^  page  HIS. — The  Stuyvesant  L.  ft  B.  Corporation 
was  a  restaurant  company  employing  from  20  to  80  waiters  and 
kitchen  help.  The  principal  officers  of  the  restaurant  had  previously 
been  members  of  Waiters^  Union  Local  No.  1,  of  which  the  delendai^ 
Reiner,  is  the  treasurer.  The  frstaurant  had  no  dispute  with  its 
employees,  who  were  saetisfied  with  the  wages,  conditions,  and  hours 
of  labor.  Some  of  die  employees  were  members  of  the  union.  Reiner 
wanted  to  unionize  the  plaintiff's  basiness.    When  plaintiff  refused 
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to  agree  to  employ  union  labor  exclusively,  Reiner  threatened  to 
call  a  strike.  When  Reiner  came  to  plaintiflPs  place  and  blew  a 
whistle  the  employees  refused  to  strike,  but  on  the  contrary  made 
an  affidavit  in  which  they  declared  they  did  not  desire  to  strike, 
whereupon  Reiner  caused  plaintiff's  restaurant  to  be  picketed.  The 
usual  threats  to  and  intimidation  of  plaintiff^s  employees  and  annoy- 
ance to  its  customers  were  indulged  in.  This  action  was  brought  to 
secure  an  injunction  to  prevent  further  picketing  of  plaintiff's  res- 
taurant.   In  granting  the  injunction  the  court  said  in  part: 

We  have  thus  a  case  in  which  all  of  the  employees  of  plaintiff  re- 
fuse to  join  the  ujiion,  and  where  the  employer  refuses  to  submit  to 
a  compulsory  acquiescence  in  the  defendant's  demands  to  engage  only 
employees  who  belong  to  a  union.  It  is  a  commonplace  that  labor 
organizations  are  lawful  bodies,  which  may  seek  by  lawful  means 
to  secure  adequate  compensation  for  their  services,  fair  hours  of 
labor,  proper  conditions  under  which  to  work,  or  to  accomplish  any 
other  legitimate  objects.  The  conduct  of  the  defendants,  however, 
is  not  only  coercive  upon  the  plaintiff,  but  also  upon  their  employees. 
It  is  tantamount  to  saying  to  these  employees:  Unless  you  join  the 
union  you  will  be  deprived  of  your  positions  and  prevented  from  se- 
curing work  elsewhere.  It  is  a  direct  interference  with  the  exercise 
of  their  ri^ht  of  freedom  of  action  in  a  matter  in  which  they  alone 
should  decide. 

The  right  to  join  a  union  implies  theright  not  to  join  one. 

The  facts  established  in  this  action  come  peculiarly  within  the 
condemnation  of  law.  The  defendants  had  no  grievance  against 
plaintiff,  other  than  that  it  and  its  employees  were  not  in  accord  with 
their  views  about  unionizing  the  plaintiflrs  business.  It  is  no  answer 
to  say  that  picketing  has  been  held  to  be  lawful  if  peacefully  con- 
ducted. But  picketing,  even  though  ostensibly  peaceable,  may  not 
be  employed  when  its  purpose  is  in  effect  a  malicious  and  wanton  in- 
terference with  another's  business  or  vocation.  As  a  matter  of  fact, 
there  is  no  strike  here  at  all.  The  picketing  is  therefore  a  malicious 
act  and  unlawful.  Since  no  overt  act  of  interference  with  the  plain- 
tiff's business  is  shown,  other  than  that  of  picketing,  the  motion  will 
be  granted  to  the  extent  of  forbidding  any  picketing  in  front  of 
plaintiff's  premises. 

Ordered  accordingly. 

Labor  Organizations  —  Picketing  —  Injunction  —  ErFECTr  of 
Clayton  Act — Kinlock  Telephone  Co,  et  al.  v.  Local  Union  No.  S 
ut  aL,  United  Stages  District  Court ^  Eastern  District  of  Missouri  {May 
6. 1920) ,  265  Federal  Reporter^  page  ^i^.— The  Kinlock  Telephone  Co. 
and  others  brought  an  action  in  equity  against  Local  Union  No.  2  of  the 
International  Brotherhood  of  Electrical  Workers,  its  members,  and 
officials  to  obtain  an  injunction  to  restrain  an  unlawful  strike  and  to 
prevent  picketing.  The  telephone  company  had  made  a  contract 
with  its  employees,  some  of  whom  belonged  to  the  union  and  some  of 
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whom  did  not,  whereby  the  company  was  to  be  permitted  to  main- 
tain an  '*'  open  shop."  The  union  voted  to  call  a  strike  of  the  com- 
pany's employees  for  the  purpose  of  compelling  the  company  to 
maintain  a  '^  closed  shop  "  and  to  make  it  see  that  union  members  in 
its  employ  regularly  paid  their  dues.  The  strike  was  called,  and 
many  of  the  company's  employees  were  induced  to  quit  their  employ- 
ment in  violation  of  their  contracts.  The  usual  picketing  and  per- 
suasion was  indulged  in  by  the  union,  with  the  result  that  irreparable 
damage  was  inflicted  upon  the  company's  business.  A  temporary  re- 
straining order  was  allowed.  The  company's  business  is  interstate  in 
character,  and  upon  the  hearing  of  the  motion  for  injunction  the 
union  set  up  as  a  bar  the  Clayton  Act  (38  Stat.  738,  see  Bui.  No.  166, 
p.  235),  which  restricts  the  courts  of  equity  from  issuing  injunctions 
in  certain  cases.  District  Judge  Faris  held  that  the  facts  of  the  case 
brought  it  within  the  provisions  of  the  Clayton  Act  and  refused  to 
grant  the  injunction  prayed  for.    The  decision  is  in  part  as  follows: 

I  am  of  opinion  that  the  most  that  the  proof  may  be  said  to  show 
is  that  the  defendants,  as  members,  officers,  and  agents  of  the  Inter- 
national Brotherhood  of  Electrical  Workers  and  as  individuals,  are 
causing,  maintaining,  and  supporting  the  strike  in  question  upon 
wholly  feigned  and  insufficient  grievances,  with  the  aim  and  intent 
as  already  stated,  to  compel  plaintiffs  to  unionize  their  business;  that 
the  result  of  such  action  upon  the  part  of  the  defendants  has  been 
to  cause  the  contract  existing  between  plaintiffs  and  its  employees  to 
l)e  breached  by  such  employees  without  sufficient  reason  or  excuse,  in 
law  or  in  fact,  and,  further,  that  defendants  threaten  to  cause  other 
of  plaintiffs'  employees  to  breach  their  contract  with  the  plaintiffs, 
and  that  defendants  are  seeking  to  attain  the  results  above  statea 
by  advice,  persuasion,  and  inducements  bottomed  upon  labor  unioni- 
zation and  union  obligations. 

Crastruing  the  contract  offered  in  evidence,  I  am  of  opinion  that 
thi^ontract  requires  arbitration  as  therein  provided  for,  even  though 
one  party  to  the  same  may  contend  that  there  is  no  grievance  in  fact 
upon  which  to  bottom  the  complaints  made.  Neither  upon  a  con- 
struction of  this  contract,  nor  in  common  fairness  or  reason,  is  there 
any  obligation  on  the  part  of  plaintiffs  to  pay  the  union  dues  of 
plaintiffs'  employees,  or  to  see  that  such  dues  are  paid,  or  to  discharge 
men  who  do  not  pay  such  dues,  although  it  is  clear  from  the  evidence 
that  this  is  one  of  the  chief  ostensible  reasons  for  calling  the  strike 
now  existinfif. 

In  the  light  of  the  provisions  of  the  Clayton  Act,  have  the  defend- 
ants, by  the  several  acts  found,  become  m  equity  liable  to  be  en- 
joined ?  I  am  constrained,  by  the  view  I  am  compelled  to  take  of  the 
fairly  plain  provisions  of  the  act,  to  hold  that  tney  have  not.  The 
Clayton  Act  was  passed  on  the  15th  day  of  October,  1914,  and  pro- 
vides generally  in  substance,  that  no  injunction  shall  be  granted  in 
any  case  between  employers  and  employees,  unless  such  injunction 
is  necessary  to  prevent  irreparable  injury  to  property  or  property 
rights,  for  which  injury  the  law  furnishes  no  adequate  remedy. 
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The  court;  tiien  quoted  that  porti<m  of  the  act  which  forbids  in- 
jufietiofis  against  picketing,  peaceabte  persaasion,  the  payment  of 
strike  benefits,  etc,  and  continued: 

Upon  the  record  there  is  no  manner  of  doubt  that  irreparable  in- 
jury has  been  done  to  the  property  of  the  plaintiffs,  and  that  further 
irreparable  injury  is  threatened,  and  that  the  law  applicable  to  the 
facts  in  this  case  provides  no  adequate  remedy.  But  the  definite  par- 
ticularization  set  out  in  that  part  of  the  Clayton  Act  which  I  have 
quoted  specifically  defines  what  acts  shall  nevertheless  be  deemed 
lawful  (of  course,  so  far  only  as  concerns  the  power  to  enjoin  such 
acts) ,  ev^i  though  the  doing  of  such  acts  shall  result  in  irreparable 
injury,  without  an  adequate  remedy  at  law  for  the  redress  of  such 
iniury. 

Being  constrained  to  follow  the  fairly  plain  provisions  of  the  Clay- 
ton Act,  I  am  of  opinion  that  this  case  is  ruled  by  it,  and,  however 
strongly  I  have  heretofore  entertained  the  view  that,  when  there  is 
committed  an  irreparable  injury  to  property  and  when  similar  in- 
jury is  clearly  thi-eatened  and  no  adequate  remedy*  at  law  exists,  equity 
may  grant  relief  by  injunction,  even  as  against  employment,  I  am 
yet  bound  by  this  statute,  which  I  deem  it  my  plain  duty  to  follow, 
even  to  the  exclusion  of  these  views. 

It  follows  that  the  motion  of  plaintiffs  for  a  temporary  injunction 
should  be  denied,  and  the  temporary  restraining  order  heretofore 
issued  dissolved.    Let  an  order  be  entered  accordingly. 


Labor  Obganizations— Picketing — Injunction — Sight  op  Mov- 
iNo-PiCTURE    Proprietor   to   Run    His    Own    Machine — Hughes 

et  al.  V.  Kcmsds  City  Motion-Picture  Machine  Operators^  Local  N'o. 
170,  et  al,,  Supreme  Court  of  Missouri  {Apr.  30,  1920),  S21  South- 
western Reporter,  pO'f/e  95. — J.  E.  Hughes  had  been  a  motion-picture 
machine  operator  and  was  a  member  of  the  defendant  union.  It  was 
alleged  by  the  union  but  denied  by  Hughes  that  he  had  revealed  cer- 
tain secrets  of  the  union.  In  accx)rdance  with  the  rules  of  the  union 
he  was  fined  $100,  or  in  event  of  failure  to  pay  to  suspension  for 
one  year.  Hughes  refused  to  pay  and  he  was  both  fined  and  sus- 
pended. He  thereupon  purchased  an  interest  in  a  moving^picture 
theater  and  operated  the  projecting  machine.  It  being  contrary  to  the 
rules  of  the  union  for  a  person  having  an  interest*  in  a  show  to  con- 
duct it  himself,  Hughes  was  again  fined  $100.  Later  Hughes  becsone 
a  partner  with  one  Briner,  the  other  plaintiff  in  this  case,  in  the 
Eastern  Tlieater.  At  that  time  Briner  had  in  hia  ^nploy  a  union 
machine  operator,  but  as  Hughes  wats  capable  of  operating  the  ma- 
chine the  union  operator  was  dismissed. .  The  executive  board  of  tiie 
union,  together  with  a  machine  operator  and  two  pickets,  called  on 
Hughes  on  April  16,  ldl6^  and  told  him  he  must  choose  either  the 
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operator  or  the  pickets.  Hughes  ask^  tiaie  to  consider,  but  this  ^«8 
refused  and  the  piaoe  wae  picketed  thai  night  and  eveary  night  there- 
after at  7.45  p.  m.,  which  was  the  busiest  hour  of  the  day.  The 
picketing  continned  regularly  and  occasioned  some  friction  and  in- 
volved some  intimidation  of  passers-by.  It  also  caused  a  falling  off 
of  $15  in  the  show's  weekly  earnings.  Hughes  and  his  partsier  soed 
£or  aa  injunction  and  a  temporary  injunction  was^allowed  but  later 
dissolved,  and  they  appealed.  In  reversing  the  decision  of  the  lower 
cofurt  and  issumg  a  permanent  injunction,  the  court  rendered  a  de- 
cisicm  in  part  as  follows: 

The  court  below  in  its  judgment  found  that  each  and  all  of  the  de- 
fendairts  had  been  engaged  in  picketing  plaintifTs  place  of  business 
a»d  persistently  requei^ed  the  public  not  to  patronize  it,  on  the 
theory  plaintiffs  did  not  -employ  a  union  operator  and  therefore  was 
unfair  to  union  labor;  that  the  picketing  renultqd  in  substantial  dam- 
age to  the  business  of  plaintiffs,  but  was  conducted  in  a  peaceable 
manner  and  therefore  was  not  unlawful ;  that  if  the  def^idants  were 
enjoined  from  continuing  their  conduct  they  would  be  deprived  of 
the  rights  of  free  speech  and  personal  liberty  guaranteed  by  sections 
4  and  ^,  article  2  ,of  the  State  constitution,  and  amendnients  1  and 
14  to  the  National  ConstitutkHi. 

Beyond  quei^ion  the  demand  of  the  union  that  plaintiffs  ^ould 
desist  from  condwcting  business  in  that  way,  and  should  employ  an 
o<atside  operator,  was  arbitrary  and  unlawful.  The  right  asserted 
by  plaiwtiffs  to  keep  down  the  expense  of  their  business  by  having 
Hughes  manipulate  the  projector  is  the  simple  and  primitive  right 
of  a  man  to  earn  a  livelihood  with  his  own  hands,  as  much  so  as  that 
of  a  blacksmith  to  blow  his  forge.  (Truax  v.  Raich,  239  U.  S.  83,  38 
Sup.  Ct.  7  JBul.  No.  189,  p.  53].)  This  right  the  rule  of  the  union 
denied  to  Hughes,  even  if  he  became  a  member. 

Defendants  contend  the  picketing  was  peaceable  and  therefore 
lawfulj,  and  to  i>i^event  it  by  the  writ  of  injunction  will  deprive  them 
of  their  privilege  of  free  speech  and  the  use  of  the  public  streets. 
Without  denying  that  there  can  be  peaceable  picketing,  as  some 
courts  have  heltC  we  dissent  from  the  proposition  that  picketing  is 
lawful,  as  a  matter  of  course,  simply  because  it  is  not  accompanied 
1^  assaults,  threats,  or  other  methoas  of  intimidation.  In  some  in- 
gtanoes  we  consider  peaceable  picketing  is  lawful.  For  example, 
where  in  the  prosecution  of  a  strike  pickets  are  posted  to  observe  and 
report  what  takes  place  on  the  employer's  premises,  and  in  the  coui'se 
of  their  task  use  neither  violence  nor  threats  toward  other  employees. 
{W.  A  A.  Fletcher  Co.  r.  Assn.  of  Machinists  \N,  J.  Ch.),  55  Atl. 
1077;  Karges  Furniture  Co.  r.  Woodworkers'  Fnion,  165  Ind.  421, 
75  N.  E.  877.)  It  has  been  held,  btit  not  by  all  courts,  to  be  lawful 
in  such  instances,  when  nothing  more  is  done  by  the  pickets  than  to 
endeavor  by  argument  and  persuasion  to  pre\'ent  other  workmen 
fiT^m  taking"  service  under  the  employer  against  whom  the  strike  is 
direct<5d.  (St.  Louis  v.  Gloner,  210  Mo.,  502,  109  S.  W.  30;  Standard 
Tnbe  etc.  Co.  v.  International  Union,  §  Ohio  Dec.  692 ;  Ricard  etc. 
Co.  V.  Benner,  14  Ohio  Dec.  (N.  PJ  357;  Iron  Molders'  Union  v, 
AUis-Chalmers  Co.,  166  Fed.  45.)    It  is  unlawful,  according  to  the 
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authorities,  when  a  strike  is  in  progress  for  members  of  a  labor  union 
to  endeavor  to  persuade  employees  to  break  their  contracts,  and 
doubtless  picketing  for  that  purpose  is  unlawful. 

The  point  of  difficulty  is  not  whether  the  picketing  as  prosecuted  was 
wrong,  but  whether  the  writ  of  injunction  can  be  used  to  prevent  it. 
Decisions  of  this  and  other  courts  are  cited  as  holding  it  may  not.  The 
courts  of  review  of  this  State  have  declared  peaceable  picketing  is 
hiwful  and  can  not  be  enjoined;  but  the  instances  were  where  the 
legality  of  the  act  was  determined  with  reference  to  the  eflfect  of 
the  absence  of  intimidation  bv  violence  and  threats,  and  not  with 
reference  to  the  harassment  oi  the  complainants  and  the  damage  to 
their  business  by  the  manner  in  which  the  picketing  was  done.  In- 
timidation happened  in  the  present  case,  as  we  have  stated^  and  in 
conse(^uence  of  it  and  of  the  propaganda  conducted  by  therpickets  in 
defaming  the  behavior  of  plaintiffs  to  organized  labor,  much  dam- 
age was  inflicted  on  them,  considering  the  small  scale  of  their  busi- 
ness. They  and  their  employees  were  compelled  for  months,  during 
the.  busiest  hours  of  the  evening,  to  do  their  work  under  the  constant 
annoyance  of  the  picketing  a  few  feet  from  the  entrance  of  the 
theater.  To  break  the  effect  of  the  misrepresentations  of  the  pickets, 
Mrs.  Hughes  walked  the  sidewalk  informing  passers-by  that  plain- 
tiffs were  not  unfair  to  organized  labor;  and  it  may  be  fairly  con- 
cluded that  plaintiffs  were  forced  into  this  unpleasant  activity  to 
preserve  in  some  measure  their  patronage.  To  our  minds  such  a 
condition  of  affairs  constituted  a  private  nuisance  and  an  intolerable 
one.  No  organization  should  be  permitted  to  thus  vex  and  harass 
men ;  at  any  rate,  when  the  act  objected  to  by  the  organization  affects 
so  remotely  the  welfare  of  the  members,  as  in  the  present  instance. 

We  hold  that  the  picketing  by  defendants  of  the  premises  of  these 
plaintiffs  was,  as  carried  on,  a  nuisance  that  worked  irreparable  in- 
jury and  is  subject  to  be  enjoined.  Authority  for  this  view  is  not 
wanting. 

Referring  to  the  constitutional  guaranties  invoked  by  defendants, 
we  remark  that  the  first  amendment  to  the  National  Oonstitution  is 
a  restraint  on  congressional  action  only,  and  has  no  bearing  on  the 
rights  of  defendants  in  this  case. 

The  clause  of  the  fourteenth  amendment  providing  against  a 
State's  depriving  a  person  of  liberty  without  due  process  of  law,  the 
kindred  provisions  in  sections  4  and  30  of  article  2  of  the  constitution 
of  the  State,  and  the  guaranty  of  freedom  of  speech  in  section  14  of 
said  article  2,  are  not,  it  is  hardly  necessary  to  say,  absolute  rights 
to  be  exercised  by  a  person  without  limit  or  reference  to  the  corre- 
lative rights  of  others.  To  follow  a  lawful  business  or  vocation  is 
part  of  the  liberty  protected  by  the  constitutional  limitations;  but 
Avhen  the  business  is  carried  on  at  a  place  or  in  a  manner  to  make  it 
a  nuisance  and  injurious  to  others  it  is  no  longer  within  that  protec- 
tion, but  is  an  illegal  act. 

Tne  judgment  is  reversed  and  the  cause  remanded,  with  directions 
to  the  court  to  set  aside  the  judgment  dissolving  the  temporary  in- 
junction heretofore  granted,  and  to  i&sue  a  permament  injunction 
against  defendants,  restraiiring  them  from  picketing  in  front  of 
plaintiffs'  theater. 
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Labor  Organization  —  Picketing  —  Injunction  —  Violation  — 
Validity — Contempt  op  CouRT-r-Z^yo^i  d*  Healy  v.  Pia^ao^  Organ  db 
Musical  Instrument  Workers^  International  Union  et  al,^  SupreTne 
Court  of  Illinois  {June  18^  1919)^  1S4^  Northeastern  Reporter^  page 
US. — The  plaintiff,  Lyon  &  Healy,  is  a  corporation  engaged  in 
manufacturing  and  dealing  in  musical  instruments.  On  October  4, 
1917,  some  of  its  employees,  who  it  seems  were  members  of  the  de- 
fendant union,  went  on  a  strike.  The  strikers  picketed  plaintiff's 
establishment  and  resorted  to  violence  and  intimidation  in  an  effort 
to  induce  plaintiff's  remaining  employees  to  quit  their  employment 
The  employer  procured  on  November  5,  1917,  a  temporary  injunction 
against  the  unioB,  its  president,  and  its  members,  restraining  them 
from  engaging  in  picketing.  In  spite  of  the  injunction  the  picketing 
and  other  unlawful  acts  were  continued.  Various  employees  of 
plaintiff  were  assaulted  and  injured  and  some  of  their  homes  were 
bombed.  Plaintiff's  store  and  garage  were  also  bombed.  There- 
upon plaintiff  filed  a  petition  against  six  individual  defendants,  in- 
cluding Charles  Dold,  president  of  the  defendant  union,  asking  for  a 
rule  to  show  cause  why  they  should  not  be  punished  for  contempt  for 
the  viol9,tion  of  the  injunction.  They  answered  the  petition  and 
denied  that  they  violated  the  injunction  and  further  declared  that 
the  court  had  no  jurisdiction  to  issue  the  injunction.  The  court 
found  them  all  guilty  and  fined  them  and  they  appealed.  In  affirm- 
ing the  decision  the  court  said  in  part : 

The  only  question  to  be  considered  is  whether  the  circuit  court  had 
jurisdiction  to  grant  the  injunction.  Counsel  for  appellants  do  not 
contend  that  they  did  not  picket  the  appellee's  plant,  or  did  not  vio- 
late the  injunction,  but  only  that  there  is  no  evidence  that  they  were 
guilty  of  any  threats,  intimidations,  or  acts  of  violence,  or  have  at- 
tempted to  create  or  enforce  a  boycott,  and  therefore  it  is  argued 
that  they  have  not  violated  any  prohibition  of  the  injvinction  wnich 
the  court  had  power  to  grant. 

The  injunction  prohibited  the  picketing  or  the  maintaining  of  any 
picket  or  pickets  at  or  near  the  appellee's  premises,  and  the  appellants' 
contention  is  that  picketing  is  the  exercise  of  a  legal  right,  which  can 
only  be  enjoined  when  something  else  besides  the  act  of  picketing 
itself  is  done. 

No  one  denies  that  the  courts  have  the  power  to  interfere  by  in- 
junction in  controversies  between  employer  and  employee  in  proper 
cases,  at  the  suit  of  either  party.  So  the  appellants'  counsel  state 
that  the  court  had  the  undoubted  right  to  prohibit  violence,  assault, 
and  breach  of  the  peace  upon  the  workingmen  employed  in  com- 
plainant's shop  during  the  strike,  but  did  not  have  the  right  to  pro- 
hibit the  peaceful  assembly  of  workingmen  who  are  on  a  strike ;  that 
this  part  of  the  injunction,  therefore,  was  illegal,  and  should  not  have 
been  included  in  the  writ.  Granting  this  to  be  true,  it  does  not  follow 
that  the  court  had  no  jurisdiction  to  grant  the  injunction.  Jurisdic- 
tion is  the  power  to  hear  and  determine  the  matter  in  controversy 
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i*etween  parties,  and  if  the  law  ^ves  the  court  power  to  render  a 
judgment  or  decree^  then  the  court  has  jurisdiction.  Jurisdiction 
does  not  depend  upon  the  correctness  of  the  decision,  and  is  not  lost 
by  an  erroneous  decision.  Where  a  court  has  before  it  a  party  com- 
plainant asking  that  an  injunction  issue  on  a  bill  stating  a  case  be- 
longing to  a  class  within  the  general  equity  jurisdicti<m  of  the  court, 
and  also  the  party  against  whom  the  injunction  is  asked^  the  jconrt 
has  jurisdiction  to  decide  whether  an  injunction  ought  to  issue,  and 
the  character  of  the  injunction,  and,  should  the  court  eiT  in  ordering 
an  injunction  to  issue  when  one  ought  not  to  issue  or  in  ordering  an 
injunction  *bToader  in  its  terms  than  is  justified  by  the  bill,  its  de- 
cree will  be  reversed,  but  the  error  will  be  no  defense  to  an  attachment 
for  contempt  for  violating  the  injunction.  The  error  does  not  de- 
prive the  court  of  its  jurisdiction,  and  the  decree  is  Ji^inc^ng  upon  the 
defendant  until  vacated  or  set  aside.  (Franklin  Union  v.  People,  220 
111.  855,  77  N.  E.  176.) 

A  party  may  refuse  to  obey  an  order  where  the  court  had  no  juris- 
diction to  make  it.  but  not  on  the  ground  that  it  was  erroneously 
made.  An  order  made  in  the  exercise  of  jurisdid;ion,  though  errone- 
ous, most  be  obeyed  until  modified  or  set  aside  by  the  court  making 
it,  or  reversed  by  an  appellate  court.  (Court  Rose  Foresters  of 
America  v,  Corna,  279  111.  605,  117  N.  E.  144;  Christian  Hospital  v. 
People,  223  111.  244,  79  N.  E.  72.)  There  can  be  no  doubt  that  the  cir- 
cuit court  of  Cook  County  had  jurisdiction  of  the  subject-mazier  and 
the  ])arties.  It  had  jurisdiction  to  determine  whether  the  bill  was 
sufficient  to  justify  the  issue  of  an  injunction  and  tlie  character  of 
the  injunction  which  should  issue.  Whether  the  bill  stated  a  cause 
of  action  for  which  an  injunction  should  be  granted,  or  whether  the 
affidavits  sufficiently  establish  the  facts  upon  w^hich  an  injunction 
should  be  granted,  are  questions  of  no  importance  upon  the  hearing 
of  a  charge  of  contejnpt  for  violating  the  injunction  which  the  court 
ordered.  If  the  bill  was  insufficient,  it  should  have  been  tested  by  a 
demurrer,  and  not  by  disobedience  of  the  writ.  (Court  Bose  Foresters 
of  America  v.  Coma,  supra.)  If  its  averments  were  not  true,  a  motion 
^ould  have  been  made  to  dissolve  the  injunction,  but  until  it  was  dis- 
solved  the  appellants  were  bound  to  obey  it.  Tlie  sufficiency  of  the 
bill  is  not  before  us  for  determination.  Neither  is  the  question 
whether  the  scope  of  the  injtmction  is  broader  than  the  allegations 
of  the  bill.  Those  questions  can  arise  only  on  a  direct  proceeding 
for  the  review  of  the  order  granting  the  injunction. 

The  appellants  having  violated  the  injunction  were  properly  ad- 
judged guilty  of  contempt  of  court,  and  the  judgment  against  them 
is  affirmed. 

Judgment  affirmed. 

Labor  Organizations  —  Picketing  —  Interference  wiis  Con- 
tract— Injunction — Dail-Overland  Co.  v.  WiUj/s-OveTiand  {Inc.)  et 
oLf  United  States  District  Courts  Northern  District  of  OJdo  [Dec.  27. 
1919^  and  Jamiaay,  1920),  263  Federal  Reporter^  page  i7i.— The 
Willys-Overland  Co.  manufactured  automolnlesi&  Ohio  aXMi  sold  them 
through  the  Wilh^s-Oi-erland  (Inc.) .  The  court  called  the  former  the 
*'  Overland  "  and  the  latter-  the  ^  Willj's-Overlaiid."   The  plaintiff  5s  a 
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Xorth  Caroiioa  corporation  to  whom  was  given  a  certain  territory 
in  which  it  might  sell  the  Willys-Overland  automobiles.  By  con- 
tract tile  Dail  Co.  was  to  get  a  certain  number  of  cars  for  sale  each 
year.  The  required  deliveries  were  made  for  the  first  four  months 
in  1919,  but  in  May,  by  reason  of  a  labor  dispute  at  the  plant  of  th© 
Overland  at  Toledo,  Ohio,  the  deliveries  stopped.  This  action  was 
brought  by  the  Dail  Co.  against  the  Willys-Overland,  the  Overland, 
and  the  labor  organizations  causing  the  dispute  which  stopped  work 
for  conspiracy  in  restraining  interstate  commerce.  An  injunction 
was  also  prayed  for  to  restrain  any  interference  with  the  contract  to 
ddiiver  the  automobiles  and  to  restrain  the  strike,  picketing,  and  ^n 
alleged  lockout,  which  was  in  reality  a  closing  of  the  plant  at  the 
request  of  the  city  authorities  to  avoid  violence  and  bloodshed  on 
the  part  of  the  strikers  and  their  supporters.  In  gi*anting  the  in- 
junction, Judge  Killits,  speaking  for  the  court,  referred  to  Loewe  v. 
Lawlor,  208  U.  S.  274,  28  Sup.  Ct.  301  (Bui.  JTo.  75,  p.  622),  and 
(Jompers  v,  Bucks  Stove  &  Range  Co.,  221  U.  S.  418,  31  Sup.  Ct.  492 
(Bui.  IXo.  95,  p.  323),  and  continued: 

Tlie  acts  charged  against  the  alleged  coconspirators  in  this  case  to 
have  been  in  contemplation  as  agencies  to  effect  the  conspiracy,  and 
also  committed  to  further  that  conspiracy,  were  morally  much  more 
responsible  than  those  charged  against  the  alleged  conspirators  in 
the  cases  cited;  also  in  the  present  case  the  labor  defendants  are 
charged  with  conspiring  to  induce  the  employees  of  the  Overland  to 
break  their  contracts  with  the  latter.  Consequently  the  case  is  within 
the  scope  of  Hitchman  Coal  Co.  v..  Mitchell,  and  Eagle  Glass  &  Mfg. 
Co.  V.  Rowe,  reported  in  245  XT.  S.  229,  38  Sup.  Ct.  65  [Bui.  No.  246, 
p.  145],  and  245  U.  S.  273,  38  Sup.  Ct.  80  [Bui.  No.  ^6,  p.  152], 
respectively. 

Does  the  Clayton  Act  change  the  law  in  any  way  so  as  to  affect 
the  application  here  of  the  cases  above  cited?  We  are  unable  to  see 
that  it  does,  for  we  sec  nothing  in  this  case  that  brings  into  perti- 
nency the  statement  with  which  section  6  of  that  act  (Comp.  St. 
8835f)  begins,  ^  that  the  labor  of  a  human  being  is  not  a  commodity 
or  article  of  commerce;"  nor  are  the  other  provisions  of  section  6 
applicable  here.  We  are  not  asked  here  "to  restrain  individual 
members  of  such  organization  [labor  orj^nizations  and  others 
named]  from  lawfully  carrying  out  the  legitimate  objects  thereof," 
nor  are  we  asked  to  declare  the  labor  organizations  named  as  de- 
fendants in  this  case  "to  be  illegal  combinations  or  conspiracies  in 
restraint  of  trade."  The  things  which  the  labor  defendants  are 
alleged  to  have  in  mind  to  accomplish  the  purposes  of  their  alleged 
conspiracy,  and  the  things  which  are  alleged  to  have  been  done  in 
furtherance  of  that  conspiracy  by  way  of  overt  acts,  can  not,  by  the 
wildest  stretch  of  imagination,  be  considered  to  be  "lawfully  carry- 
ing out  the  legitimate  objects  "  of  such  organizations.  Intimidation, 
violence,  bloodshed,  can  not  be  said  to  be  lawful  means  to  the  effect- 
ing of  legitimate  objects  of  a  labor  organization,  nor  can  it  be  said 
that  the  acts  alleged  to  have  been  in  contemplation  and  to  have  been 
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put  in  practice  as  agencies  of  the  alleged  conspiracy  were  remotely 
within  the  privileges  of  peacefully  persuading  and  lawfully  assem- 
bling accorded  to  persons  engaged  in  a  labor  controversy  by  section 
20  of  the  Clayton  Act  (Comp.  St.  1243d). 

Our  order  made  part  of  its  conditions  the  terms  of  the  Clayton 
Act,  and  we  allowed  picketing  at  the  plant  under  such  sanctions, 
respecting  both  parties,  as  would  tend  to  identify  authors  of  disorder 
if  any  occurred. 

This  court  has  repeatedly  in  this  case  disclaimed  a  judgment  that 
picketing  per  se  was  lawful.  It  was  ordered  and  allowed  m  this  case 
as  a  convenient  means  of  stabilizing  a  very  uncertain  situation,  pro- 
viding a  concrete  expression,  at  the  Overland  factory,  of  rights  de- 
clared by  section  20  of  the  Clayton  Act,  and  to  fix  responsibility,  if 
those  rights  were  exceeded  or  infringed.  The  immediate  reason  for 
fixing  the  terms  of  picketing,  and  thus  apparently  approving  of  it, 
having  disappeared,  there  is  no  reason  in  allowing  it  to  continue  as  a 
court  provision. 

There  was  a  motion  before  the  court  to  dismiss  the  case  for  want  of 
jurisdiction,  but  this  was  overruled  and  a  permanent  injunction  al- 
lowed, with  a  warning  that  if  picketing  continued  in  the  present 
form  the  final  order,  at  the  time  of  its  issue,  "  will  definitely  abrogate 
the  apparent  privilege  of  picketing." 

A  supplemental  opinion  was  afterwards  filed,  in  which  it  was 
stated  that  the  foregoing  "  intimation  that  organized  picketing  at  the 
Ovei*land  plant  should  cease  "  had  been  ignored,  and  the  practice 
continued  "  with  a  rather  flamboyant  air,  as  if  enjoying  an  unre- 
strainable  right  to  do,  in  that  behalf,  just  as  they  please."  Some 
account  of  the  methods  prescribed,  and  of  their  consequences,  was 
then  given,  after  which  the  opinion  continued: 

We  have  recently  discussed  the  fact  that  the  defendant,  the  Willys- 
Overland  Co.,  has  made  steady  and  rapid  headway  against  the  opposi- 
tion of  the  labor  defendants,  until  more  than  a  month  ago  both  its 
working  force  and  its  daily  production  exceeded  the  maximums  when 
the  dispute  arose.  This  increase  of  both  force  and  production  has 
been  maintained  since  our  last  memorandum.  The  blunt  truth  is 
that  the  revolt  against  their  employer  of  certain  Overland  employees, 
which  arose  seven  months  ago,  has  failed  of  its  purpose  to  influence 
the  companv's  policy  respecting  terms  and  conditions  of  employment. 
It  is  the  plainest  fact — appreciated  everywhere,  whether  acknowl- 
edged or  not — whether  the  truth  is  unpalatable  to  anyone  or  not — 
that  the  "  strike  "  or  "  lockout "  has  long  since  ceased  to  be  anything 
else  than  an  ineffective  protest  against  the  Willys-Overland  Co.  by 
persons  which  that  company  may  or  may  not  heed,  as  it  pleases. 

It  follows  that  it  can  not  be  fairly  said  that  there  is  now  existing  a 
real  controversy,  or  one  which  any  court  is  bound  to  honor,  over  Ques- 
tions which  caused  the  trouble  earh'  in  May  of  1919.  As  we  nave 
suggested  in  an  earlier  opinion,  it  can  not  be  tolerated  that  a  few  men, 
either  from  pride  of  office  in  their  respective  organization  or  other- 
wise, or  from  sheer  willfulness,  may  indefinitely  parade  the  ghost  of 
a  dead  contest  and  claim  the  special  consideration  which  might  pos- 
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sibly  have  been  given  them  and  those  they  claimed  to  represent  when 
the  dispute  had  vitality.  Our  notion  is  that  the  court  is  called  upon 
to — in  fact,  common"  sense  dictates  that  it  should — treat  the  situa- 
tion much  more  stringently  and  differently  under  circumstances 
which  now  attend  this  cause,  than  it  should  do  under  those  which 
confronted  the  court  when  the  temporary  injunction  was  issued.  If, 
last  June,  there  were  to  be  equitably  granted  the  labor  defendants  a 
privilege  of  picketing,  it  was  allowable  because  of  conditions  which 
existed  then  but  which,  since,  have  wholly  vanished.  The  foundation 
for  the  privilege  of  picketing  of  the  character  the  court  has  permitted 
having  collapsed,  no  matter  what  a  few  men  who  assume  to  be  leaders 
of  the  labor  defendants  think  ab6ut  it,  there  is  nothing  to  support  it. 
We  are  therefore  enjoining  the  continuance  of  picketing  at  the 
Overland  plant. 


Labor  Organizations — Picketing — Nuisance — Conspiracy — ^At- 
tempt TO  Unionize  Restaurant — Moore  v.  Cooks\  Waiters^  <& 
Waitresses*  Union  No.  Jfi^  etal,^  District  Court  of  Appeals^  California 
{Jan,  30^  1919)^  179  Pacific  Reporter^  page  ^17. — The  defendants 
wished  to  unionize  the  restaurant  of  the  plaintiffs  and  for  that  purpose 
placed  pickets  before  it,  each  wearing  a  band  or  sash  of  white  bearing 
the  word  "picket."  These  pickets  regularly  walked  up  and  down 
in  front  of  plaintiffs'  restaurant  during  the  busy  hours  of  the  day. 
Plaintiffs  secured  in  the  superior  court  an  injunction  against  the  de- 
fendant union  restraining  them  from  picketing  his  place  and  the 
defendants  appealed.  •  In  affirming  the  judgment  of  the  superior  court, 
the  court  spoke  in  part  as  follows : 

The  fact  that  the  purpose  for  which  the  defendants  maintained 
pickets,  as  was  done  nere,  viz,  to  induce  plaintiffs  to  unionize  said 
restaurant  by  compelling  the  women  employees  to  pay  their  dues  to 
said  union,  and  to  discharge  the  nonunion  cook  and  employ  a  union 
cook  in  his  place,  does  not  justify  maintaining  a  patrol  in  front  of 
plaintiffs'  premises  as  a  means  of  carrying  out  their  scheme,  which 
is  nothing  short  of  a  conspiracy — as  the  court  found  the  fact  in  the 
case  at  bar  to  be.  The  admitted  facts  in  the  case,  we  think,  disclose 
"a  combination  to  do  injurious  acts  expresslv  directed  to  another, 
by  way  of  intimidation  or  constraint,  either  oi  himself  or  of  persons 
employed  or  seeking  to  be  employed  by  him,"  and  "is  outside  of 
allowable  competition,  and  is  unlawful "  (Vegelahn  v,  Guntner,  167 
Mass.  92,  44  If.  E.  1077),  and  against  such  "  the  law  will  protect  the 
victim  and  punish  the  movers  of  any  such  combination."  (Crump  v. 
Commonwealth,  84  Va.  927,  6  S.  E.  620.) 

Peaceful  picketing!  There  is  no  such  thing,  if  the  term  is  in- 
tended to  apply  to  the  'facts  as  they  are  shown  to  be  by  the  record 
in  the  case  at  bar.  We  are  in  full  accord  with  the  doctrine  enunciated 
in  the  case  of  Atchison  v,  McGee  (C.  C),  139  Fed.  582,  where  it  was 
held  that  "  there  is  and  can  be  no  such  thing  as  peaceful  picketing, 
any  more  than  there  can  be  chaste  vulgarity,  or  peaceful  mobbing, 
or  lawful  lynching." 
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From  what  hae  been  said  here,  it  foUowa  that,  as  ^|p«llafits  cmi- 


plaintiffs'  place  of  busiiffise,  so  that  all  members  and  friends  of  laJbor 
uDioQs  ihsLj  kz^w  that  plaintiffs  ar«  operating  th^r  busioees  in  a 
manner  that  or^aniaed  labor  believe  ta  be  '  unfair.'  '^  The  entire  e^- 
tention  of  the  defendants  here  is  that  they  hav^  a  right  so  to  do.  We 
are  oonvinced,  from  an  examination  of  the  record  ppesented  to  us, 
tliot  under  the  law  the^  have  no  such  ri^it,  and  that  the  court  acted 
within  its  jurisdiction  in  granting  the  injunction  herein* 


Labor  Organizatioxs  —  Picketikg  —  Purposes — Constitutiok- 
ALTTY  or  Statute  Permitting  Peaceful  Picketing — Truax  v*  Corru 
gan^  Supreme  Court  of  Arizona  {Dec.  i^  1918) ,  176  Paciiic  Reporter^ 
page  570. — William  Truax  ajid  his  partner  owned  and  conducted  a 
restaurant.  A  dispute  arose  between  them  and  their  employees  oxer 
wages  and  hours  of  employment,  and  the  parties  could  not  come  to  an 
agreement.  The  employees  proceeded  to  strike  and  picket  the  res- 
taurant of  the  petitioner,  Truax.  This  they  did  by  carrying  banners 
back  aiid  forth  in  front  of  the  restaurant  and  passing  out  handbills 
and  by  loud  talking  advertising  the  strike  and  the  reasons  therefor. 
All  the  acts  alleged  to  have  been  done  by  the  strikers  were  peaceful 
and  lawful.  The  employer  seeks  an  injunction  against  this  peaceful 
picketing,  declaring  that  the  statute,  paragraph  1464,  Civil  Code 
1913,  which  permits  injunctions  against  picketing  only  when  neces- 
sary to  prevent  injury  to  property  rights  and  to  prevent  unlawful 
acts,  is  unconstitutional  by  reason  of  the  fact  that  it  violates  the 
fourteenth  amendment  to  the  United  States  Constitution,  in  that  it 
deprived  the  employer  of  his  property  without  due  process  of  law  and 
denied  to  him  the  equal  protection  of  the  law.  Chief  Justice  Cun- 
ningham, in  upholding  the  constitutionality  of  the  statute  and  re- 
fusing the  injunction,  rendered  a  decision,  whicli  is  in  part  as  follows : 

The  good  will  of  the  public  toward  the  plaintiffs  was  successfully 
attacked  by  the  defendants  and  temporarily  limited  to  those  of  the 
public  who  were  not  persuaded  by  the  recommendations,  advice^  and 
appeals  made  by  the  defendants.  Without  any  doubt,  good  will  in 
any  business  is  a  valuable  factor  to  business  success,  but  no  man 
carrying  on  any  business  has  a  vested  property  right  in  the  esteem 
of  the  public. 

The  plaintiffs  had  the  unquestioned  right  to  adopt  any  terms  and 
conditions  of  employment  or  servants  in  their  business  as  they"  may 
choose.  No  one  has  a  rij}:ht  to  interfere  with  tjie  i)rivate  management 
of  a  man's  business.  If  he  refuses  to  employ  union  members,  or  re- 
fuses to  pay  union  wages,  and  refuses  to  recognize  union  conditions 
of  employment,  that  is  his  affair  altogether,  and  his  rights  can  not 
be  interfered  with.  If  any  person  conducting  a  business  elects  to 
disregard  the  demands  of  nis  employees,  and  such  employees  strike 
for  that  reason,  no  right  of  the  employer  is  violated  if  the  striking 
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employeee  ftdvertiBe  the  cause  of  tibe  strike.  If  the  puUicity  given 
the  facts  cause  a  loss,  such  leas  is  arttributable  to  the  employer  and 
his  lousiness  methods  as  the  proximate  cause  of  the  lose  to  him. 

The  purpose  of  the  statute  in  question  is  to  recognize  the  right 
of  workmen  on  istrike  to  «se  peaceaW«  weans  to  accomplish  the  law- 
ful ^nds  for  which  &e  strike  is  called.  The  statute  adopts  the  view 
of  a  Bumb^"  of  ODurts  which  have  held  ^  pidseting,''  if  peaceably 
carried  on  fixr  a  lawful  purpose,  to  be  no  violation  of  any-l^al 
right  of  the  party  whose  place  of  business  is  "  picketed,"  and  whether 
as  a  fact  the  picketinff  is  carried  on  by  peaceful  means,  as  against 
the  other  view,  taken  oy  the  Federal  courts  and  many  of  the  State 
courts,  that  picketing  is  per  se  unlawful.  The  last  view  is  that  con- 
tended for  by  the  appellant.  The  contention  is  that  the  statute,  hav- 
ing attempted  to  ^alize  pidceting  when  peaceably  carried  on  for 
any  purpose,  deprives  plaintiffs  id  uielr  property  without  due  process 
of  law,  and  denies  to  plaintiffs  the  equal  protection  of  tl^  law.  Con- 
ceding that  prior  to  the  enactment  of  paragraph  1464,  svtpra,  the 
state  of  the  law  in  this  jurisdiction  was  as  contended — ^that  is,  that 
jiicketing  carried  on  in  any  manner,  in  a  concedadlv  peaceable  man- 
ner, was  an  unlawfid  a/^t,  as  held  by  a  ereat  number  of  courts;  in 
other  words,  that  picketing  naturally  induces  foreaches  of  the  peace, 
and  is  therefore  unlawful— yet  plaintiffs  have  no  vested  riglit  to 
have  the  law  continue  in  diat  state.  A  diai^e  in  the  law,  so  that 
when  it  is  made  to  appear  tliat  peaceable  picketing  is  in  fact  carried 
on,  and  aJl  picketing  is  :no  longer  conclusively  presumed  to  be  un- 
lawful, as  recognized  bv  said  statute,  that  dxange  in  the  law  places 
the  burd^a  iipon  the  plaintiff  to  show  as  a  fact  that  the  defendant 
violates  the  law,  while  the  other  view  pre^imed  that  the  law  was 
violated,  if  Ruy  manner  of  picketing  was  carried  on.  The  statute 
sknply  deals  with  a  rule  of  evidence  requiring  the  courts  to  substi- 
tute evideaice  of  the  nature  of  the  act  for  a  presumption  of  the  nature 
of  the  act,  based  upon  an  inference  from  the  bare  act.  Hence  it  is 
quite  dear  that  toe  statute  i^ecogniases  the  right  of  tiie  striking 
ejBployees  to  carry  on  a  caonpaign  of  picketing  in  furtherance  oi 
a  strike  for  a  lawful  purpose,  provided  Vie  means  used  and  the  man- 
ner in  which  such  means  are  used  are  peaceable  and  otlierwise  vio- 
late no  legal  ri^its  of  the  part  j  whose  premises  are  subjected  to  the 
picketing,  and  are  not  in  violation  of  any  duty  owing  by  the  striking 
empk>y>ees  to  such  party  or  to  the  public.  In  no  sense  can  the  statute 
be  considered  as  one  either  depriving  the  plaintiffs  of  property  with- 
out due  process  of  law,  or  denying  plaintiffs  the  equal  protectiou  of 
the  law- 

The  plaintiff's  property  rights  are  not  invaded  by  the  picketing, 
unless  the  picketii^  interferes  with  the  free  conduct  of  the  business 
by  die  plaintiffs^  and  the  plaintife  do  mA  daim  that  the  defendants 
have,  by  usii^^  violent  means  witli  picketing,  invaded  their  rights  in 
this  respect  by  causing  a  Loss  in  business. 


Labos  Organizations — Pfcketing — ^Strikes — BoYOorrs — ^Injijnc- 
Tiojs^^o9e$d/erff  v.  Retail  Clerks*  Assnt^  Local  428^  Dutriet  Court  of 
Affedk^  Fir$t  Di^rict,  Cdiforma  {Dec.  4,  1918),  177  Paeife  Re- 
f9r%^^  page  SSJ^. — ^Tlie  defendant  union  called  a  strike  of  Rosenberg's 
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employees  and  proceeded  to  picket  his  store.  The  pickets  wore 
badges  and  walked  in  front  of  plaintiff's  store,  accosting  and  calling 
out  to  possible  patrons  passing  by :  "  This  is  an  unfair  house ;  it  is 
unfair  to  organized  labor.  Don't  patronize  it."  Plaintiff  sued  for 
an  injunction  on  the  ground  that  these  actions  of  the  pickets  intimi- 
dated his  patrons.  An  injunction  was  granted,  but  not  to  the  extent 
desired  by  the  plaintiff,  and  he  brings  this  appeal  for  the  purpose  of 
securing  an  injunction  against  the  acts  above  set  out  and  complaine<l 
of.     In  granting  his  plea  the  court  said,  in  part : 

The  question  presented  involves  the  subject  of  peaceful  picketing. 
The  right  of  united  labor  to  enforce  a  boycott  by  means  of  peaceable, 
oral  persuasion,  and  to  induce  those  sympathetic  with  such  a  cause  to 
refrain  or  withhold  their  patronage  from  an  employer  is  one  that  has 
received  extended  consideration  from  the  courts,  and  the  decisions 
on  the  subject  are  widely  divergent.  This  principle,  however,  is  not 
one  of  first  impression  in  this  State.  The  manner  and  extent  to 
which  organized  labor  may  strike,  the  means  that  may  be  employed 
in  furtherance  thereof,  and  the  respective  rights  of  the  employer 
and  employee  are  subjects  which  have  received  elaborate  considera- 
tion by  our  supreme  court.    [Cases  cited.] 

It  is  unnecessary  to  discuss  the  principles  reviewed  and  established 
in  these  [cited]  cases,  it  being  sufficient  for  the  purposes  of  this  case  to 
say  that  while  coercion,  intimidation,  or  menace  can  not  be  resorted  to 
for  the  purpose  of  enforcing  a  boycott,  strikers  have  an  unquestion- 
able right,  where  no  contractual  obligation  interferes,  to  present 
their  cause  by  peaceful  persuasion  and  argument.  The  question 
whether  picketing  is  a  peaceful  and  lawful  means  is  one  that  has  also 
received  irequent  iudicial  consideration.  The  cases  in  different  juris- 
dictions are  not  harmonious  on  the  question.  Some  of  the  courts 
have  recognized,  or  at  least  do  not  deny,  that  picketing  may  not  be 
unlawful.  The  weight  of  authority,  however,  and  the  gro>ying  tend- 
ency is  to  accept  the  contrary  view,  and  to  regard  picketing  as  in- 
herently illegal,  for  the  reason  that  it  is  inseparably  associated  with 
acts  that  are  indisputably  illegal.  Accordingly,  it  has  been  held 
that  there  is  no  such  thing  as  peaceful  picketing  any  more  than  there 
can  be  peaceful  mobbing. 

This  being  so,  it  follows  that  as  the  trial  court  found  that  the  de- 
fendants committed  the  acts  complained  of,  judgment  should  have 
been  rendered  in  accordance  with  the  prayer  of  tlie  complaint,  de- 
claring that  such  acts  constituted  a  threat  or  menace  a^inst  plain- 
tiff's customers,  and  defendants  should  have  been  enjoined  from  a 
continuance  thereof.  This  was  the  issue  raised  by  the  pleadings,  and, 
the  finding  having  been  in  the  plaintiff's  favor,  he  w^as  entitled  to  a 
judgment  declaring  that  his  patrons  were  intimidated  by  the  ad- 
mitted acts,  and  on  account  of  such  intimidation  were  restrained  from 
])atronizing  him.  Under  the  judpnent  as  rendered,  defendants  being 
merely  prohibited  from  interfering  with  or  obstructing  plaintiff  in 
the  conduct  of  his  business  by  means  of  threats,  menace,  or  intimida- 
tion, plaintiff  would  be  compelled,  in  order  to  enforce  his  jud^ent, 
to  institute  proceedings  upon  a  charge  of  violating  the  injunction  on 
the  assumption  that  the  acts  complained  of  came  within  its  terms. 
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Tliis  was  the  only  issue  in  the  present  case,  and  it  should  have  been 
finally  disposed  of  by  the  judgment. 


Labor  Organizations — Restraint  or  Trade — Boycott — Sympa- 
thetic Strikes— Injunction — Refusal  to  Handle  Goods  Handled 
BY  Nonunion  Men— P.  Reardon  {Inc.)  v.  Caton  et  al.  and  Reardon 
V.  International  MercaMUe  Marine  Co.  et  al.^  Supreme  Court^  Special 
Term,,  Kings  County  {June^  19 W)^  177  Neio  York  Supplement^ 
Vc^je  803. — This  was  an  action  for  an  injunction  by  the  plaintiff,  a 
trucking  company,  against  Caton  as  president  of  the  Steamship 
Clerks'  Union,  Brooklyn  and  Staten  Island,  Local  975.  The  plain- 
tiff conducts  a  large  trucking  business  devoted  principally  to  haul- 
ing freight,  under  contracts,  between  railroad  terminals  and  steam- 
ship terminals  and  employs  a  large  number  of  teamsters.  The  em- 
l)loyees  of  plaintiff  are  composed  of  both  union  and  nonunion  labor. 
About  85  per  cent  are  nonunion  men  who  have  no  desire  to  become 
union  members.  Plaintiff's  employees  are  working  for  the  same 
wages  as  are  earned  by  union  teamsters  wherever  employed.  The 
union  employees  of  plaintiff  and  the  teamsters  union  have  not  struck, 
nor  have  they  made  any  demands  or  manifested  any  discontent. 
The  checkers,  weighers,  and  clerks  employed  on  the  docks  and  by 
the  steamship  companies  are  well  organized.  For  the  purpose  of 
forcing  plaintiff  to  unionize  his  business  these  checkers,  weighers; 
and  clerks  refused  to  handle  in  any  way,  freight  that  had  been 
hauled  by  plaintiff's  nonunion  employees.  Injunctions  pendente 
lite  were  granted  and  defendants  appealed.  The  court  continued 
the  temporary  injunctions  until  the  case  could  come  to  trial.  The 
opinion  is  in  part  as  follows : 

The  defendants  say  that  their  members  are  merely  refusing  to 
work  with  nonunion  men,  i.  e.,  plaintiff's  drivers,  but  it  is  plain  that 
they  are  not  employed  and  do  not  work  with  plaintiff's  men.  They 
are  employees  of  the  various  steamship  companies,  who  admit  that 
they  would  accept  all  of  the  freight  brought  by  plaintiff's  trucks,  if 
the" checkers,  weighers,  etc.,  would  perform  their  work  upon  it,  but 
that,  if  they  ordered  them  to  do  so,  they  would  all  quit,  and,  as  all 
of  such  dock  workers  appear  to  be  organized  into  some  union  or 
otlier,  the  companies  say  they  would  be  worse  off  than  the  plaintiff. 

The  defendants  admit  that  15  per  cent  of  plaintiff's  present 
force  are  now  members  of  the  defendant  Teamsters'  Union.  They 
strenuously  contend  that  their  acts,  of  which  plaintiff  complains,  are 
merely  directed  to  prevent  union  men  (checkers,  weighers,  scales- 
men,  etc.)  from  working  with  plaintiff's  nonunion  men;  yet  it  is  a 
most  remarkable  circumstance  that  these  union  truckmen  (compris- 
ing 15  per  cent  of  plaintiff's  force)  have  not  left  plaintiff's  employ 
or  in  any  way  attempted  to  refrain  from  working  with  plaintiff^s 
other  or  nonunion  men.    Thus  it  appears  that  the  only  union  work- 
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Boiien  who  are  actually  working  with  nonunion  men  Toluntarily  con-' 
sent  to  continue  to  so  work,  and  w^ith  defendants'  consent. 

In  the  last  analysis,  therefore,  the  defendants'  acts  have  but  one 
purpose;  that  is,  the  unionization  of  plaintiff's  workmen  against 
their  will  under  penalty  of  discharge,  and  instead  of  persuading  the 
individuals  concerned,  or  a  substantial  majority  of  them,  by  showing 
the  various  alleged  benefits  to  be  derived  from  joining  this  union 
they  command  the  plaintiff  to  boj^cott  its  own  workmen,  at  the  peril 
of  disorganizing  its  entire  force,  by  voluntary  withdrawals  upon 
their  refusal  to  join  the  organization. 

It  is  stated  repeatedly  that  the  defendants'  members  shall  handle 
"  plaintiff's  goods  "  if  it  is  trucked  by  union  drivers.  The  merchan- 
dise in  question  is  not  plaintiff's ;  it  never  was,  and  never  will  be.  It 
belongs  to  persons  against  whom  defendants  have  no  grievance  and 
who,  in  turn,  have  no  control  over  the  situation.  It  is  contended  that 
the  defendants  are  merely  exercising  their  right  to  refuse  to  handle 
material  upon  which  nonunion  labor  has  been  employed.  The  labor 
of  one  of  plaintiff's  nonunion  drivers  is  not  employed  upon  this 
freight  any  more  than  the  labor  employed  in  making  the  car^  sny, 
of  the  Union  Pacific  Railroad  in  which  these  goods  were  carried  be- 
fore arriving  at  the  terminal  in  New  York  was  so  employed,  and  yet 
the  defendants  do  not  contend  that  they  are  enforcing  the  same  right 
against  such  workmen,  or  the  truck  drivers  who  transferred  this 
freight  at  Buffalo,  Chicago^  or  San  Francisco.  The  plaintiff  is  the 
only  one  of  all  the  carriers  mvolved  in  each  shipment  who  is  singled 
out  for  discipline. 

"  The  right  of  one  man  to  refuse  to  work  for  another  on  any  ground 
that  he  may  regard  as  sufficient "  is  a  frequent  quotation,  and  yet  the 
refusal  of  any  one  of  plaintiff's  employees,  union  or  nonunion^  to  work 
for  plaintiff  is -not  in  any  way  involved.  The  only  union  men 
who  can  rightfully  be  said  to  be  working  with  nonunion  men  do  not 
seem  to  desire  to  exercise  that  right. 

It  is  claimed  that  the  acts  of  defendants,  if  successful,  will  broaden 
the  field  of  employment  for  union  teamsters.  Plaintiff,  however,  is 
not  charged  with  refusing  to  employ  union  teamsters.  In  fact,  the 
defendants  admit  that  15  per  cent  of  plaintiff's  workmen  are  mem- 
bers of  other  teamsters'  unions.  Plaintiff  does  not  discriminate  in. 
any  way  between  a  union  or  nonunion  man.  If  any  individual  is 
competent  and  capable,  and  the  plaintiff  desires  his  labor,  it  employs 
him,  irrespective  of  whether  he  belongs  to  the  defendants'  union  or 
any  other  labor  organization.  The  plaintiff's  field  of  employment, 
therefore,  is  as  open  to  union  drivers  as  it  possibly  can  be. 

It  is  charged  that  the  court's  preliminary  order  is  unlawful  be- 
cause it  compels  the  defendants'  members  to  work  with  nonunion 
men.  It  does  nothing  of  the  kind.  Its  members,  one  or  all,  can 
refuse  to  work  at  any  time  they  see  fit,  without  in  any  way  coming 
within  the  purview  of  this  order.  The  order  merely  restrains  the 
defendants'  members  from  singling  some  distant  shipper's  merchan- 
dise out  of  the  mass  presented  and  refusing  to  check  or  weigh  it 
simply  because  it  or  part  of  it  happened  to  be  brought  from  the 
freight  station  to  the  dock  in  one  of  plaintiff's  trucks.  The  fact  is 
that  defendants  se^k  to  get  this  pourt  to  rubber  stamp  their  demand 
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that  nonunion  men  be  ordered  to  work  witli  union  men,  althou|vh 
it  is  just  as  much  a  nonunion  man's  riglit  to  refuse  to  work  with  a 
union  man  as  vice  versa. 

This  court  is  satisfied  tliat  the  facts  as  thus  far  outlined  by  tlie 
papers  submitted  show  sufficient  facts  to  warrant  the  continuance  of 
tlie  injunction  until  a  trial  of  tlie  merits  has  been  had.  In  the  mean<- 
time  no  harm  can  come  to  tlie  defendants  unless,  of  coui-se,  they 
violate  tlie  order;  whereas  the  plaintiff  will  be  protected  to  a  certain 
extent,  as  it  has  a  right  to  be. 

Motion  granted. 

Two  separate  appeals  were  taken  from  this  dv?cision ;  the  defendant 
unions  and  members  appealed  and  the  International  Mercantile  51a- 
rine  Co.  appealed.  These  appeals  were  decided  on  November  21, 
1919,  and  are  reported  in  178  New  York  Supplement,  pages  713 
and  722.  The  appellate  division  of  the  supreme  court,  second  de- 
partment, reversed  the  above  decision  and  in  each  ca«e  denied  the 
motion  for  preliminary  injunction  before  trial.  Judge  Ivelly,  ex- 
pressing the  majority  opinion  of  a  divided  court,  said  in  part  con- 
cerning the  case  in  the  appeal  of  the  unions : 

« 

We  are  concerned  on  tliis  appeal  solely  with  th€  question  of  the 
legality  and  propriety  of  the  preliminary  injunction  issued  in  this 
action,  originally  without  notice  and  continued  after  argument. 

If  disputes  of  this  kind  are  to  be  reviewed  in  courts  ot  Equity,  tlie 
plaintiff  must  present  a  case  in  conformity  with  equitable  principles, 
and  upon  the  papers  before  the  court  on  this  appeal  I  think  it  fails 
to  present  such  a  case.  The  plaintiff  does  not  make  the  employers, 
or  common  carriers,  or  shippers  of  freight,  parties  to  this  action. 
We  are  dealing  here  with  the  facta  presented  by  the  record,  and 
with  conditions  prevailing  in  the  months  of  January,  February,  and 
March,  1919.  We  have  here  no  dispute  between  employer  and  (an- 
plovee.  No  common  carrier  or  employer,  or  shipper  or  receiver  of 
freight  is  before  the  court  complaining  of  the  defendants.  On  the 
proof  here  one  trucking  concern,  the  plaintiff,  is  before  the  court, 
complaining  that  it  can  not  transact  its  business,  although  75  per 
cent  of  the  truck  owners  in  the  port  of  New  York  have  no  difficulty 
with  the  defendants.  There  is  but  one  other  trucking  concern  men- 
tioned in  the  affidavits  as  involved  in  the  same  controversy,  and  that 
concern  is  not  before  the  court  as  a  plaintiff.  Despite  the"  agreement 
of  its  fellow  truck  owners,  the  plaintiff  will  not  agi*ee  with  the  de- 
fendants; and,  so  far  as  the  record  discloses,  the  immediate  cause  of 
the  break  between  plaintiff's  concern  and  the  defendants  is  its  re- 
fusal to  accede  to  the  demand  for  an  8-hour  day  and  $1  an  hour  for 
overtime  for  its  drivers.  These  are  the  so-called  "union  rates." 
They  are  the  rates  paid  by  75  per  cent  of  the  truck  owners.  The 
plaintiff  pays  its  men  the  same  regular  wages  as  other  truck  ownei-s, 
but  it  insists  upon  a  10-hour  day  and  pays  but  50  cents  on  hour  for 
overtime.  Of  course,  this  gives  plaintiff  a  great  advantage  over  its 
competitors;  its  pronts  are  greater;  but  is  the  assertion  of  such  a 
right  sufficient  to  justify  a  court  of  equity  in  issuing  a  mandatory 
injunction  without  notice,  since  continued  after  argument,  compelling 
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the  defendants,  comprising  the  entire  body  of  dock  laborers  in  the 
port  of  New  York,  to  work  with  the  plaintiff's  nonunion  employees? 
Because  this  is  the  effect  of  the  injunction. 

There  is  no  proof  of  any  violence  or  intimidation  in  this  record. 
The  plaintiff's  affidavits  will  be  searched  in  vain  for  any  evidence  of 
unlawful  overt  acts  by  the  defendants.  There  is  no  evidence  of  any 
appeal  to  the  shippers  or  receivers  of  freight  to  refuse  employment 
to  plaintiff.  There  is  no  evidence  of  malice  or  animosity  toward  the 
plaintiff  in  particular,  because  the  defendants  have  never  refused  to 
handle  the  merchandise  brought  to  and  from  the  docks  by  its  union 
drivers.  The  sole  object  of  the  refusal  to  deal  with  plaintiff's  non- 
union employees  is  to  bring  about  the  same  hours  and  the  same  pay 
for  its  drivers  as  prevail  in  75  per  cent  of  the  trucking  concerns  in 
New  York.    This  does  not  appear  to  be  unlawful  or  unreasonable. 

But  it  is  said  that  this  injunction,  granted  originally  without 
notice,  directed  to  this  army  of  more  than  100,000  laboring  men,  is 
not  mandatory;  that  there  is  no  obligation  on  the  men  to  continue 
working  if  they  do  not  wish  to  work  with  plaintiff's  nonunion  drivers. 
This  argument,  it  seems  to  me,  is  no  answer  in  a  court  of  equity. 
We  know  that  longshoremen  and  dock  laborers  who  are  not  regularly 
employed,  and  who  are  paid  by  the  hour,  can  not  quit  their  work  be- 
cause of  their  necessities.  A  so-called  "  strike,"  even  if  it  be  lawful, 
is  a  serious  matter,  entailing  loss  and  hardship  on  employer  and  em- 
ployee ;  a  last  resort,  to  be  avoided  if  it  be  possible  by  united  effort. 
It  appears  that  in  this  case  the  defendants  have  continued  to  work 
because  of  these  considerations  and  in  obedience  to  the  preliminary 
injunction  of  the  court,  which  gives  to  the  plaintiff  the  full  relief  to 
which  it  might  be  entitled  after  trial. 

There  are  diverse  contentions  concerning  strikes  and  boycotts 
which  affect  public  service,  but  I  think  these  are  for  the  legislative 
branch  of  government,  and  no  legislature.  State  or  National,  has  so 
far  enacted  that  they  are  illegal. 

I  therefore  vote  to  reverse  the  order  and  to  deny  the  motion  for 
preliminary  injunction  before  trial. 

The  second  appeal,  by  the  International  Mercantile  Marine  Co.  is 
from  a  temporary  injunction  restraining  it  from  refusing  to  accept 
for  shipment  freight  hauled  by  the  plaintiff  companies.  Judge  Kelly, 
in  giving  the  opinion  of  the  court  on  this  appeal,  said  in  part: 

It  seems  to  me  that  the  preliminarjr  injunction,  granted  in  this 
case  originally  without  notice,  and  continued  after  argument,  is  con- 
trary to  law  tor  several  reasons : 

The  action  is  based  entirely  upon  the  allegation  that  the  defendant 
common  carriers  knowingly  and  wrongfully  permit  the  workmen 
to  refuse  dealing  with  the  nonunion  drivers  of  the  league  members. 
But  each  of  the  common  carriers  makes  positive  affidavit  that  the 
action  of  the  dock  laborers  is  without  their  assent  and  without  their 
approval.  No  conspiracy  between  the  common  carriers  and  the  dock 
laborers  is  pleaded  or  suggested.  The  affidavits  for  the  carriers  state 
that  they  are  powerless  in  the  matter,  because,  if  tluey  discharge  their 
men,  they  can  procure  no  one  else  to  do  the  work,  which  is  of  so 
gi^at  importance  to  the  entire  community. 
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As  already  suggested,  the  plaintiff  has  not  joined  the  labor  organi- 
zations as  parties  defendant  in  the  action.  The  preliminary  injunc- 
tion is  unnecessary  and  uncalled  for.  If  the  injunction  in  the  action 
against  the  labor  unions  is  sustained,  there  is  no  reason  or  necessity 
for  enjoining  the  steamship  companies.  If,  on  the  other  hand,  it  is 
dissolved,  in  my  opinion  it  would  be  the  height  of  folly  to  issue  a 
mandatory  injunction  such  as  this  against  the  defendants;  because 
it  appears  that  practically  the  entire  force  of  dock  laborers,  checkers, 
weighers,  etc.,  to  the  number  of  some  126,000  men,  is  unionized,  and 
if  they  are  left  free  to  pursue  their  work  and  better  their  condition 
by  lawful  methods,  any  attempt  by  the  steamship  companies  to  force 
them  to  work  with  nonunion  drivers  would  only  result  in  a  general 
strike  and  tie-up  of  the  freight  of  the  port.  Upon  the  papers  it  is 
uncontradicted  that  it  is  impossible  from  a  practical  standpoint  to 
obtain  nonunion  labor  to  perform  the  work. 

Under  elementary  principles  I  think  the  injunction  should  have 
been  denied.  The  aispute  must  be  settled  in  the  other  case.  From 
every  point  of  view  I  think  it  was  an  abuse  of  discretion  to  issue 
such  a  mandatory  injunction  in  advance  of  trial.  Taking  the  case  by 
itself,  as  the  plaintiff  sees  fit  to  present  it  to  the  court,  a  preliminary 
injunction  may  benefit  the  two  trucking  concerns  mentioned,  enabling 
them  to  continue  their  exaction  of  the  10-hour  day  and  payment  of  50 
cents  for  overtime;  but  it  might  ruin  the  75  per  cent  of  the  truck 
owners  in  the  port  who  are  in  accord  with  the  labor  organizations,  and 
result  in  an  embargo  on  the  shipping  in  and  out  of  r^ew  York,  and 
would  be  unenforceable  because  it  would  bring  about  the  very  results 
which  it  purports  to  prevent.  I  think  the  order  should  be  reversed 
and  the  motion  denied. 

Labor  Organizations — Restraint  of  Trade — Interference  with 
Interstate  Commerce — Conspiracy — Injunction — Burgess  Bros, 
Co,  {Inc.)  V.  Stevmrt  et  aZ.,  Supreme  Court  of  New  York^  Special 
Term^  Kings  County  (June^  1920)  ^  184,  New  York  Supplement^  P<ig^ 
199. — The  plaintiff  is  a  foreign  corporation,  engaged  in  business  as 
a  dealer  in  lumber.  Its  principal  business  is  in  the  exportation  of 
lumber  to  foreign  markets  and  for  this  reason  is  required  to  use  ex- 
tensively the  various  steamship  lines  docking  in  New  York.  The 
defendants  are  steamship  lines  and  common  carriers.  Other  defend- 
ants are  the  Truck  Drivers  and  Chauffeurs'  Local  Union  No.  807, 
(greater  New  York  Lumber  Handlers'  Union  Local  No.  17122,  Steam- 
ship Clerks'  Union  of  Brooklyn  and  Staten  Island,  Local  No.  975, 
I.  L.  A.,  and  the  Transportation  Trade  Council  of  the  Port  of  New 
York  and  Vicinity.  The  teamsters,  chauffeurs,  and  lumber  handlers 
of  the  Burgess  company  went  on  a  strike  in  January,  1920,  to  compel 
the  company  to  maintain  a  closed  shop.  This  the  company  refused 
to  do,  reorganized  its  business,  and  continued  to  transact  its  business 
on  the  open-shop  plan.  Thereupon  the  defendant  unions  in  order 
to  coerce  the  Burgess  company  and  other  companies  to  maintain  a 
closed  shop  served  notice  upon  the  steamship  companies  that  if  they 
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received  or  accepted  for  transportation  any  of  the  Burgess  company's 
OF  other  blacklisted  companys'  ^oods  said  unions  would  call  a  strike 
ef  the  employees  of  said  steamship  companies  The  steamship  com- 
panies in  the  face  of  this  threat  refused  to  accept  the  plaintiff's  goods 
for  shipment,  and  the  plaintiff  brought  this  action  for  injunction  to 
prevent  the  defendants  from  conspiring  togetlier  to  prevent  it  from 
engaging  in  interstate  and  foreign  commerce  and  to  prevent  the 
unions  from  calling,  participating  in,  or  tlireateriing  to  call  strikes 
with  the  purpose  in  view  of  prei^enting  plaintiff's  goods  being 
handled  in  such  commerce.  In  granting  the  injunction  the  court 
rendered  a  decision  from  which  the  following  is  quoted : 

The  moving  papers  herein  show  that  all  of  the  parties  are  engaged 
in  a  combination  having  for  its  object  the  exclusion  of  plaintiff'^s  mer- 
chandise from  transportation  by  defendant  carriers,  both  where 
plaintiff  is  the  shipper  and  where  its  customers  are  the  shippers. 
The  continuance  of  this  condition  makes  it  impossible  for  plaintiff 
to  carry  on  export  tirade  in  any  form.  If  combinations  of  this  char- 
acter are  lawful,  then  it  is  impossible  for  any  trucking  to  be  done 
in  New  York  City  and  vicinity  except  on  terms  that  the  Truckmen's 
Union  permits,  and  it  becomes  entirely  practicable  for  the  Truck- 
men's Union  to  decide  what  merchandise  it  will  haul  and  what 
merchandise  it  will  not  haul. 

The  affidavits  of  the  union  defendants  generally  admit  the  specific 
acts  charged,  and  assert  their  legality. 

This  seems  to  me  to  be  a  combination  to  gain  control  over  trans- 
portation, and  to  blockade  the  channels  of  trade  against  all  but 
union  merchandise,  and  against  all  concerns  who  do  not  make  union 
contracts.  Such  a  combination  to  exclude  open-shop  merchandise 
from  the  channels  of  trade  and  commerce  and  from  the  markets  of 
the  Nation  is  a  conspiracy  against  public;  welfare,  and  deprives  the 
public  of  their  sovereign  right  of  choice  to  purchase  such  goods  as 
they  want,  because  by  artificial  methods  it  keeps  such  goods  out  of 
the  market.  They  will  not  permit  anyone  but  themselves  to  handle 
shipments.  ^  ^ 

It  appears  the  carriers  knew  of  the  rule  laid  down  by  the  em- 
ployees, and,  so  far  as  the  papers  go,  have  acquiesced  in  tnem  with- 
out any  protest.  Common  carriers  owe  an  affirmative  duty  to  per- 
form impartial  service,  and  it  is  unlawful  to  subject  plaintiff  to 
undue  prejudice.  Their  duties  call  upon  them  as  common  carriers 
to  serve  the  plaintiff  and  not  discriminate  against  it.  If  the  carriers 
and  their  terminal  agencies,  instead  of  ioining  with  the  unions  in 
this  combination,  by  submitting  to  this  discrimination  for  fear  of  a 
strike,  had  stood  squarely  for  the  performance  of  their  pwhlic  duties 
it  is  doubtful  if  the  plaintiff  would  now  be  in  court.  The  carriers 
appeared  to  have  aided,  abetted,  and  encouraged  the  unions  by  seek- 
ing to  evade  their  duties  to  handle  the  plaintiff's  goods  without  dis- 
crimination. 

The  facts  herein  seem  to  present  a  conspiracy  within  this  defini- 
tion: 

"A  conspiracy  is  sufficiently  described  as  a  combination  of  two 
or  more  persons  by  concerted  action  to  accomplish  a  criminal  or 
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unlawful  purpose  or  some  purpose  not  in  itself  criminal  or  unlawful, 
by  criminal  or  unlawful  means." 

They  show  a  combination  to  violate  the  positive  provisions  of  the 
shipping  act  and  the  provisions  of  section  5440  of  the  Revised  Stat- 
utes (U.  S.  Comp.  St.  10201). 

lender  the  provisions  of  these  statutes  it  seems  clear  that  a  refusal 
oa  the  part  of  the  carriers  to  transport  the  plaintiff's  merchandise 
constitutes  a  violation  of  law  and  a  crime^  and  that  the  defendant 
unions  and  officers  are  enga«:ed  in  an  unlawful  conspiracy  when  they 
induce,  aid,  and  abet  the  carriers  in  committing  this  misdemeanor, 
and  threaten  them  with  a  strike  unless  they  commit  the  misdemeanor. 

The  combination  pi'esented  in  this  case  is  in  violation  of  both  the 
shipping  act  and  Kevised  Statutes,  and  the  plaintiff,  being  irre- 
paraoly  injured  in  its  property  rights  by  acts  done  in  furtherance  of 
such  conspiracv,  is  entitled  to  an  injunction. 

While  it  is  indisputable  that  a  man  mav  enter  anv  vocation  that 
he  chooses,  yet  if  he  sees  fit  to  select  a  fielcl  indissolublj  linked  with 
the  rights  of  the  public,  such  a^  that  of  a  common  carrier,  he  must 
subserve  his  own  rights  to  that  of  the  public  welfare,  and  must  at 
all  times  stand  ready  and  willing  to  assume  all  of  the  exacting  duties 
which  he  knows  are  owed  the  public.  When  he  enters  the  public 
service  he  impliedly  acquiesces  m  assuming  all  of  these  obligations. 
He  must  either  get  out  of  the  transportation  business  or  serve  all 
persons  alike. 

Employees  of  steamships  and  those  employed  in  and  about  the 
docks  and  all  others  associated  in  or  connected  with  and  necessary 
to  the  conduct  of  business  of  common  carriers  should  perform  their 
usual  serxnces  regardless  of  whether  the  merchandise  is  worked  upon, 
or  handled,  received  or  delivered  by  union  or  nonunion  men,  and 
such  service  should  be  impartial  and  uninterrupted.  The  plaintiff  is 
not  asking  anything  unjust  or  unfair  in  insistmg  upon  the  free  use 
of  the  transportation  Imes.  It  does  not  lie  with  union  leaders  to 
lay  down  the  proposition  that  the  last  word  in  deciding  what  mer- 
chandise shall  or  shall  not  be  transported  should  vest  exclusively  in 
them. 

The  court  distinguished  this  case  from  the  Beardon  cases  above, 
decided  by  the  appellate  division,  in  that  the  common  carriers  and 
shippers  were  not  made  party  to  the  action  therein,  while  here 
their  comi^licity,  or  at  least  assent  to  the  conditions  complained  of 
was  an  essential  factor  in  the  proceedings. 

The  opinion  concluded : 

The  papers  sufficiently  establish,  for  the  purpose  of  the  present 
application^  and  until  the  rights  of  tlie  parties  and  the  issues  herein 
can  be  determined  on  a  trial,  the  existence  of  an  unlaw^ful  con- 
sx>iracy  on  the  part  of  the  defendants,  and  therefore  the  prelimimvry 
injunction  as  prayed  for  herein  is  granted. 


"Labor  Organizations — Restraint  op  Trade — Interference  with 
Interstate  Commerce — Secondary  Botcotts — Injunction — Buyer 
V.  OuUlun,  Vmted  States  Circuit  Court  of  Appeals  {Feb.  2,  1921), 
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27}  Federal  Reporter^  pcige  65. — Samuel  Buyer  &  Co.  were  "  engaged 
in  the  business  of  manufacturing  and  selling  elastic  garters  and  notion 
specialties."'  The  principal  office  and  salesrooms  were  in  New  York 
City  and  the  factories  were  in  Norwich,  Conn.,  and  Norfolk,  Va. 
The  defendants  are  the  Old  Dominion  Transportation  Co.,  its  general 
agent  Guillan,  and  a  large  number  of  labor  unions  connected  wiih 
the  shipping  of  goods  by  water,  the  most  important  of  which  are 
the  District  Council,  No.  16,  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Stablemen,  and  Helpers,  and  the  International  Long- 
shoremen's Association.  The  Citizens'  Trucking  Co.  (Inc.)  employed 
both  union  and  nonunion  men.  Buyer  delivered  a  shipment  of  raw 
materials  for  his  Norfolk  factory  to  this  trucking  company  for  trans- 
portation to  the  docks  of  the  Old  Dominion  Transportation  Co., 
the  only  steamship  line  plying  between  New  York  and  Norfolk. 
When  the  goods  arrived  at  the  dock,  the  Old  Dominion  Co.'s  em- 
ployees, who  were  highly  organized,  refused  to  unload,  check,  or 
weigh  the  shipment  because  the  trucking  company  refused  to  main- 
tain a  closed  shop  and  employ  none  but  union  labor.  The  Old 
Dominion  Co.  thereupon  refused  to  accept  the  shipment.  This  inci- 
dent occurred  on  July  8,  1920,  and  was  repeated  on  July  12.  The 
same  thing  took  place  in  connection  with  a  shipment  by  the  Inter- 
national Cork  Co.  of  Brooklyn. 

Buyer  thereupon  brought  this  action  for  an  injunction  against 
the  defendants,  alleging  that  the  Old  Dominion  Co.  had  violated  its 
duty  as  a  common  carrier  and  that  it  had  entered  into  a  combination 
with  the  labor  unions  in  violation  of  acts  of  Congress,  among  others 
the  Sherman  law,  to  prevent  the  handling  or  transportation  of  the 
plaintiff's  merchandise  or  of  any  merchandise  handled  or  operated 
on  by  nonunion  men  or  which  is  offered  for  transportation  by  any 
transfer  comj^any  or  individual  teamster  not  employing  union  men 
exclusively.  The  court  sustained  the  plea  for  a  preliminary  injunc- 
tion on  the  gix)und  that  the  agreement  of  the  unions  not  to  handle 
goods  which  have  been  handled  by  nonunion  labor  was  in  restraint 
of  interstate  commerce  and  a  violation  of  Federal  laws.  The  opinion 
in  part  is  as  follows : 

^Vhile  it  is  true  that  the  injunction  asked  for  is  of  a  mandatory 
nature,  rarely  granted  on  affidavits,  the  question  is  really  one  of  law 
and  we  believe  that  it  will  be  to  the  interest  of  the  public  and  with 
the  approval  of  the  parties  with  the  exception  of  the  Old  Dominion 
Transportation  Co.  to  dispose  of  the  question  now. 

It  will  be  seen  that  the  representatives  of  th«  unions  admit  the 
existence  of  an  agreement  that  their  members  will  not  handle  the 
plaintiff's  interstate  shipment  unless  he  sends  them  to  the  Old  Domin- 
ion Transportation  Co.  by  some  transfer  agency  operated  entirely 
by  union  men  and  the  Old  Dominion  Transportation  Co.  admits  that 
it  will  not  transport  his  shipments  until  its  employees  consent  to 
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handle  them.  For  this  reason  it  may  be  regarded  as  a  party  to  the 
(combination.  It  is  also  plain  that  the  plaintiff  has  sustained  and  is 
sustaining  and  will  sustain  in  the  future  special  and  irreparable 
damage  as  the  result  of  this  combination  for  which  he  has  no  ade- 
quate remedy  at  law  because  of  the  difficulty  of  ascertaining  the 
namajre  in  case  of  each  shipment  refused  and  of  the  necessity  of 
bringing  a  multiplicity  of  suits. 

The  whole  case  of  the  defendants  and  the  conclusions  of  the  learned 
iudge  of  the  coui-t  below  are  based  upon  the  law  of  the  State  of  New 
York  as  laid  down  in  Bossert  v,  Dhuy,  226  N.  Y.  342,  117  N.  E. 
5S2  [Bui.  No.  246,  p.  129],  to  the  eff-ect  that  a  combination  of  indi- 
viduals whose  primary  intent  is  the  protection  of  their  own  interests, 
as.  for  instance,  to  establish  complete  unionization  of  the  longshore 
work  of  the  water  front  of  the  port  of  New  York,  not  accompanied 
by  violence  or  intimidation  and  not  to  gratify  malice,  is  lawful,  even 
i  f  it  does  injure  others. 

Jn  Duplex  Printing  Press  Co.  v.  Deering,  252  Fed.  Rep.  722  [Bui. 
Xo.  258,  p.  109],  we  followed  this  view  and  also  held  that  such  com- 
binations did  not  violate  the  Sherman  law.  We  construed  section 
20  of  the  Clayton  Act  as  legalizing  a  secondary  boycott  so  far  as  it 
consists  in  refusing  to  deal  with  anyone  who  deals  with  an  employer 
whose  employees  are  on  strike.  But  this  decision  has  lately  been 
reversed  by  the  Supreme  Court  holding  that  if  the  combination  was 
in  violation  of  an  act  of  Congress  it  is  of  minor  consequence  whether 
cither  kind  of  boycott  (primary  or  secondary)  is  lawful  or  unlawful 
at  common  law  or  under  the  statutes  of  particular  States ;  that  sec- 
tion  6  of  the  Clayton  Act  providing  that  labor  organizations  shall 
not  be  held  illegal  combinations  in  restraint  of  trade  under  the 
antitrust  laws  contemplates  only  such  organizations  as  lawfuUycarry 
out  their  legitimate  objects;  that  section  20  prohibiting  XJnitea 
States  courts  and  judges  from  issuing  injunctions  applies  only  to 
disputes  between  employers  and  employees.    [41  Sup.  Ct.  172.] 

The  combination  in  this  case  being  in  restraint  of  interstate  com- 
merce and  no  controwrsy  between  employer  and  employees  being 
involved  the  order  is  reversed  and  the  court  below  directed  to  issue 
a  preliminary  injunction  in  accordance  with  the  opinion. 


Labor  Organizations — Et7LE55 — Expulsion  of  Member — ^Loss  of 
Insurance — JuRiSDicrnoN  of  Courts — Simpson  v.  Grand  Interna- 
tlonal  Brotherhood  of  Locomotive  Engineers  et  ah  {two  cases)  and 
Smith  v.  Same  {two  cases)  ^  Supreme  Court  of  Appeals  of  West  Vir- 
f/inia  {Feb.  11^  1919)^  98  Southeastern  Reporter^  page  5<5^.— The 
brotherhood  named  had  had  much  trouble  in  regard  to  certain  mat- 
ters connected  with  the  disposal  of  work  by  the  Norfolk  &  Western 
Railway,  which  had  finally  been  settled  by  an  agreement  known  as 
the  Elk  Horn  pool.  This  pool  permitted  steam  engineers  and  elec- 
tric engineers  and  firemen  who  worked  in  the  capacity  of  engineers 
to  work  interchangeably  with  either  steam  or  electric  locomotives. 
The  pool  was  broken  up  and  certain  engineers  were  permanently 
assigned  to  electric  engines.     Smith  and  Simpson  each  were  thus 
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assigned.  Tliey  were  both  then  accused  and  tried  by  the  brother-' 
hood  to  which  they  belonged  of  having  violated  a  rule  of  that  organ- 
ization which  prohibited  any  member  from  interfering  with  or  caus- 
ing the  breaking  or  changing  of  any  agreement  of  the  brotherhood 
with  any  employer.  The  divisions  to  which  they  belonged  twice 
acquitted  them  of  any  wrong  doing,  whereupon  one  Stone,  the  grand 
chief  engineer  of  the  organization,  in  the  exercise  of  his  appellate 
jurisdiction  and  power  of  suspension,  caused  another  trial  to  be  had, 
and  Smith  and  Simpson  were  declared  guilty.  Stone  then  suspended 
Smith  and  Simpson  and*  permitted  them  to  appeal  to  the  convention 
or  Grand  International  Division,  which  met  triennially.  This  they 
refused  to  do.  The  effect  of  their  expulsion  resulted  in  the  loss  of 
insurance  in  the  Locomotive  Engineers'  Mutual  Life  &  Accident 
Association,  as  a  condition  both  precedent  and  subsequent  to  retain- 
ing insurance  therein  was  membership  in  the  union  or  brotherhood. 
Suit  was  brought  by  each  of  the  expelled  members  for  the  loss  of 
their  insurance  and  for  wrongful  expulsion.  Both  the  brotherhood 
and  the  accident  association  were  sued  as  corporations,  and  the 
members  of  the  organizations  were  also  sued  as  individuals.  In 
affirming  the  judgment  of  the  lower  court  in  favor  of  the  individual 
defendants  and  in  reversing,  for  want  of  jurisdiction,  the  judgment 
against  the  brotherhood  the  court  said  in  part : 

A  preliminary  of  vital  importance  in  some  aspects  of  the  case 
is  whether  the  Grand  International  Brotherhood  of  Locomotive 
Engineers  has  been  brought  within  the  jurisdiction  of  the  court  by 
sufficient  process  and  pleadings.  Upon  the  assumption  that  it  was 
a  corporation  qualified  under  the  laws  of  the  State  to  do  business 
here,  the  summons  in  each  case  as  to  it  was  served  upon  the  auditor 
of  the  State,  and  it  was  impleaded  as  a  corporation.  It  filed  special 
pleas  at  rules  denying  that  it  was  a  corporation,  to  which  plain- 
tiffs replied  generally,  and  the  issues  thus  raised  were  determined 
in  favor  of  the  defendant,  and  the  actions  accordingly  dismissed  as 
to  it.  But  in  the  same  order  in  which  the  dismissal  was  formally 
adjudged  the  plaintiffs  were  permitted  to  amend  both  the  sunamons 
and  the  declaration  in  each  case  by  striking  out  the  words  "  a  cor- 
poration "  and  inserting  in  lieu  thereof  the  words  "a  fraternal  benefi- 
ciary association."  The  course  pursued  by  the  plaintiffs  was  adopted 
upon  two  theories:  (1)  Identity  of  the  Grand  international  Brother- 
hood of  Locomotive  Engineers  with  the  Locomotive  Engineers' 
Mutual  Life  &  Accident  Association  and  the  Locomotive  Engineers' 
Building  Association;  and  (2)  liability  of  the  association  to  be  sued 
by  its  associate  name  under  the  provisions  of  chapter  55A  of  Barnes's 
Code,  1918. 

There  is  no  proof  that  the  contracts  of  membership  made  between 
the  plaintiffs  and  the  association  were  understood  or  deemed  by  them 
to  have  been  made  in  a  corporate  name.  On  the  contrary,  both 
admit  in  their  testimony  that  the  association  is  not  incorporated. 
Not  having  been  misled  nor  deceived  as  to  the  capacity  in  which 
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the  association  made  its  contracts  with  them,  they  are  not  in  any 
position  to  invoke  the  doctrine  of  estoppel. 

The  Grand  International  Brotherhood  of  Locomotive  Engineers 
and  Locomotive  Engineers'  Mutual  Life  &  Accident  Association,  the 
two  corporations  to  which  reference  has  been  made,  are  not  iden- 
tical. The  Grand  International  Brotherhood  covers  vastly  more 
ground  than  the  insurance  association.  Its  purpose  is  the  pro- 
motion of  the  general  interests  of  railway  locomotive  engineers. 
The  insurance  merely  provides  life  and  accident  indemnities  for 
such  members  of  the  brotherhood  as  become  certificate  or  policy 
holders  therein,  and  the  building  association  is  a  coq>oration  own- 
ing and  managing  a  brotherhooa  building  in  the  city  of  Cleveland, 
Ohio.  Belationship  of  the  institutions  is  not  determinative  of  the 
question  of  identity.  Almost  anything  conceivable  bears  some  sort 
of  relation  to  everything  else. 

Lack  of  jurisdiction  of  the  Grand  International  Brotherhood  of 
Locomotive  Engineei-s  makes  reversal  of  the  judgment  against  it 
inevitable,  and  also  rendei-s  it  unnecessary  as  well  as  improper  to 
pass  upon  any  of  the  numerous  rulings  made  in  the  course  of  the 
trials,  m  so  far  as  they  might,  if  it  were  a  party  to  the  cases,  affect 
its  interests.  Without  having  brought  the  association  within  its 
jurisdiction,  the  trial  court  could  not  properlj'  decide  anything 
against  it  nor  can  this  court  do  so.  But  since  the  court  acquired 
jurisdiction  of  the  individual  defendants,  it  is  necessary  to  determine 
whether  it  properly  directed  verdicts  in  their  favor. 

Although  the  plaintiffs  claim  to  have  been  injured  by  wrongful 
and  illegal  acts  of  the  defendants,  the  injuries  of  which  they  com- 
plain were  deprivation  of  contractual  rights.  Both  their  right  of 
membership  in  the  division  and  in  the  brotherhood  and  the  powers, 
privileges,  and  rights  of  the  defendants  within  the  same  organiza- 
tions are  measured  and  defined  by  the  organic  or  fundamental  laws 
thereof,  called  the  constitution  and  statutes  and  its  rules  and  reg- 
ulations. This  contract  governs  not  only  the  rights  of  individual 
members  and  local  divisions  but  the  higher  tribunals  and  their 
officers  as  well. 

But  the  construction  of  the  organic  agreement,  by-laws,  rules, 
and  regulations  of  a  benefit  society  or  other  unincorporated  volun- 
tary association  belongs  not  to  the  court  but  to  the  board,  council, 
or  other  tribunal  provided  for  the  purpose  in  the  organization,  if 
any.  So  long  as  the  body  upon  which  this  power  of  mterpretation 
has  been  conferred  does  not  substitute  legislation  for  interpretation, 
nor  transgress  the  bounds  of  reason,  common  sense,  or  fairness,  nor 
contravene  public  policy  or  the  laws  of  the  land  in  their  conclusions 
and  decisions,  the  courts  can  not  interfere  with  them. 

Stone's  exercise  of  his  power  of  suspension  and  appellate  juris- 
diction conjointly  and  simultaneously,  so  as  to  compel  the  expul- 
sion of  the  accused  members  or  loss  of  the  charter  and  thus  restrain 
the  liberty  of  members  in  respect  of  their  action  in  the  trials,  is 
harsh  and  drastic  on  its  face  and  decidedly  variant  from  the  course 
of  ordinary  judicial  procedure.  But  it  must  be  remembered  that 
the  association  was  not  formed  in  absolute  accord  with  the  scheme 
or  plan  of  the  State  goyemment.    The  mere  reversal  of  a  finding  of 
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not  guilty  by  a  division  would  not  aifect  an  expulsion  of  a  guilty 
member. 

The  propositions  on  which  these  observations  stand  are  obvious 
corollaries  of  others  to  which  the  courts  have  yielded  practically 
unanimous  assent.  The  expulsion  of  a  member  of  a  voluntary  asso- 
ciation, whether  incorporated  or  not,  after  notice,  an  opportunity 
to  be  heard,  and  a  trial  fairly  conducted  agreeably  to  the  laws  of  the 
association,  is  conclusive  upon  the  civil  courts. 

As  nothing  can  be  decided  against  the  association  without  juris- 
diction, and  the  judgment  in  favor  of  the  other  defendants  is  free 
from  error  and  completely  discharges  them,  there  is  no  occasion  to 
deal  with  the  numerous  assignments  of  error,  based  upon  the  other 
rulings  of  the  court  during  the  course  of  the  trial.  As  to  the  Grand 
International  Brotherhood,  the  cases  will  be  remanded,  with  leave 
to  the  plaintiffs  to  acquire  jurisdiction  of  its  members  by  proper 
process  and  proceed  with  a  new  trial,  if  they  shall  see  fit  so  to  do. 


Labor  Organizations — Rules — Expulsion  of  Member — ^Powers 
OF  Central  Organization — Love  v.  Grand  International  Division  of 
the  Brotherhood  of  Locomotive  Engineers^  Supreme  Court  of  Arkan- 
sas {July  7,  1919)^  Slo  Southwestern  Reporter^  page  602. — J.  C. 
Love  and  F.  C.  Stelter  were  members  of  the  Brotherhood  of  Loco- 
motive Engineers,  their  membership  being  in  Local  Division  554, 
The  Grand  International  Division,  commonly  known  as  the  G.  I.  D., 
was  an  incorporated  organization,  located  at  Cleveland,  Ohio,  with 
power  to  do  business  in  Arkansas.  Stelter  had  received  an  injury 
while  operating  an  engine  on  the  Kock  Island  Railroad  and  had 
sued  the  company  for  damages.  The  suit  was  settled  by  compro- 
mise, but  the  company  refused  to  reemploy  him,  contrary,  as  he 
claims,  to  his  contract  with  the  brotherhood.  However,  the  organi- 
zation refused  to  secure  redress  in  spite  of  the  presentation  of  his 
claims  to  the  various  authorities  of  the  order,  in  presenting  which 
he  was  assisted  by  the  appellant  Love.  While  attending  the  con- 
vention of  the  G.  I.  D.  for  the  purpose  of  securing  a  consideration 
of  these  claims,  it  was  charged  that  the  appellants.  Love  and  Stelter, 
had  violated  an  obligation  of  the  order  by  publishing  an  attacking 
pamphlet  which  contained  a  complete  statement  of  Stelter's  case  and 
his  fruitless  attempts  to  obtain  redress  from  the  local  division,  the 
brotherhood  officials,  and  a  prior  convention  of  the  G.  I.  D.  Deceit, 
falsehood,  and  tyrannical  influence  were  said  to  have  been  used  to 
prevent  a  proper  redress  of  grievances. 

A  committee -was  appointed  to  consider  the  charge  of  insubordina- 
tion, and  after  hearing  this  committee  recommended  expulsion.  This 
recommendation  was  acted  upon  by  the  G.  I.  D.  after  refusing  to 
allow  the  appellants  to  appear  before  the  board.  A  motion  was  then 
adopted  giving  to  the  grand  chief  engineer  and  the  advisory  board 
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power  to  hear  and  reinstate  the  suspended  members  on  a  proper 
showing.  The  nature  of  the  committee's  hearing  was  vigorously  dis- 
puted, the  appellants  claiming  that  they  did  not  know  that  it  was 
anything  more  than  an  informal  discussion  of  the  situation  and  had 
no  idea  that  they  were  being  tried  on  the  charges  preferred  against 
them.  The  committee,  on  the  other  hand,  asserted  that  the  appellants 
understood  the  procedure  and  that  they  admitted  the  authorship  and 
responsibility  for  the  circulation  of  the  pamphlet. 

The  vote  of  expulsion  was  followed  by  a  petition  to  the  chancery 
court  of  Pulaski  County  seeking  legal  action  to  protect  the  interests 
of  Love  and  Stelter,  claimed  to  have  been  illegally  violated  by  the 
order.  This  petition  was  ordered  dismissed,  whereupon  the  peti- 
tioners appealed. 

The  first  insistence  was  to  the  effect  that  the  G.  I.  D.  had  only 
appellate  and  not  original  jurisdiction  to  expel  members  of  the  sub- 
ordinate divisions.  The  court  cited  apt  provisions  of  the  constitution 
of  the  organization,  which  were  construed  to  confer  original  author- 
ity on  the  G.  I.  D.  On  this  point  Judge  Humphreys,  who  delivered 
the  opinion  of  the  court,  said  in  part : 

It  is  hard  to  conceive  what  broader  or  more  specific  language  could 
be  invoked  in  an  attempt  to  confer  all  power  upon  a  bodjr  than  was 
utilized  in  this  section.  The  first  clause  confers  jurisdiction  on  the 
G.  I.  D.  over  all  subjects  pertaining  to  the  brotherhood,  the  next 
makes  the  enactments  and  decisions  the  supreme  law  of  the  brother- 
hood, and  the  next  exacts  complete  obedience  of  every  member  of  the 
order  to  the  laws  enacted,  or  decisions  made  bv  the  G.  I.  D.,  touching 
any  subject  concerning  the  brotherhood.  If  tfiis  is  not  an  investment 
of  all  power  in  a  bodj  by  plain,  unambiguous  language,  we  are  imable 
to  detect  the  restriction  or  limitation.  Touching  upon  the  unlimited 
power  vested  in  the  G.  I.  D.  by  the  first  paragraph  of  this  section  of 
the  constitution  of  the  order,  it  was  said  by  the  court  in  the  case  of 
Simpson  and  Smith  v.  Grand  International  Brotherhood  of  Locomo- 
tive Engineers  (W.  Va.),  98  S.  E.  580  [above!,  that: 

"  The  powers  thus  vested  in  it  expressly  exclude  any  presumption 
of  intent  to  adopt  the  limitations  and  rules  of  the  civil  laws,  respect- 
ing either  procedure  or  substantive  rights  in  the  order." 

As  to  the  nature  of  the  offense  committed,  Judge  Humphreys  said : 

Again,  it  is  insisted  by  appellants  that  there  was  no  by-law  estab- 
lishing the  offense  charged  and  fixing  expulsion  as  the  penalty.  Sec- 
tion 92  of  the  constitution  of  the  order  provides  that : 

"All  divisions,  or  members  of  divisions,  are  prohibited  from  issuing 
circulars  or  signing  any  form  of  petition  relative  to  brotherhood  busi- 
ness among  members  of  the  brotherhood  or  others.  If  issued  by  a 
division  its  charter  shall  be  suspended,  and  the  length  of  such  sus- 
pension shall  be  at  the  discretion  of  the  grand  chief  engineer.  If 
issued  or  signed  by  a  member,  he  shall  be  suspended  or  expelled: 
Provided,  That  the  foregoing  shall  not  prevent  or  hinder  in  anv  man- 
ner any  official  or  division  of  the  brotherhood  in  properly  conducting 
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the  business  of  the  ormoization  as  to  sending  out  notices,  reports, 
etc^  for  the  purpose  oi  securing  or  giving  information," 

The  third  claim  was  that  the  procedure  was  contrary  to  the  by-laws 
of  the  order.  It  app^ired  that  there  were  detailed  r^uXations  for 
procedure  in  case  of  trial  of  members  by  subordinate  subdivisdons, 
but  no  regulations  were  prescribed  covering  the  G.  I.  D. 

Under  these  circumstances  it  was  within  the  power  of  the  G.  I.  D. 
to  adopt  a  fair  method  of  procedure^  even  though  it  did  not  conform 
to  the  method  governing  trials  of  the  members  before  subordinate 
divisions. 

The  delegation  of  authority  to  the  committee  was  also  attacked,  but 
the  court  held  that  this  was  the  only  practicable  method  and  that  it 
had  been  approved  in  other  cases ;  while  as  to  the  conflict  of  evidence 
regarding  the  fairness  of  the  trial,  it  was  said  that  the  chancellor's 
finding  was  in  favor  of  the  brotherhood,  "  which  finding  seems  to  be 
supxx)rted  by  the  evidence." 

The  decree  appealed  from  was  therefore  affirmed. 


Labor  Obganizations — Rules — Power  of  Union  to  Modify — Bur- 
ger  et  oi.  v.  McCa/afthy  et  aZ.,  Supreme  Co^jifrt  of  Appeals  of  West  Yir- 
giTma  {Oct  7, 19T9),  100  Son^theastem  Reporter^  page  49^. — This  was 
an  action  by  three  railway  conductors,  members  of  the  Brotherhood 
of  Railway  Trainmen,  against  the  14  members  of  the  grievance  com- 
mittee of  said  brotherliood  for  an  injunction  to  prevent  them  from 
entering  into  a  certain  agreement  with  theii*  employer,  the  Chesapeake 
&  Ohio  Railway  Co.  The  grievance  committee  was  tte  legislative  body 
of  the  brotherhood  and  was  intrusted  with  the  promulgation  of  rules 
for  the  government  of  the  members  and  with  the  drawing  up  of  work- 
ing agreements  with  the  railway.  The  particular  brotlierhood  here 
involved  is  composed  only  of  employees  of  the  Chesapeake  &  Ohio 
Railway. 

Many  years  previous  to  this  action  the  grievance  committee  of  the 
brotherhood  made  a  rule  and  entered  into  an  agreement  vnth  the  rail- 
way establishing  this  rule  as  a  regulation  of  the  employees.  This  rule 
provided  that  the  runs  on  the  railroad  be  apportioned  iunong  tlie 
employees  of  the  railroad  according  to  seniority  of  service.  In  1918 
the  •  grievance  committee  made  another  rule  changing  the  previous 
rule  with  regard  to  the  ap|oortionment  of  runs,  and  were  about  to 
enter  into  an  agreement  with  the  railway  to  establish  this  rule  when 
the  present  action  was  brought.  A  temporary  injunction  was  granted 
again^  the  grievance  committee,  but  on  final  hearing  it  was  dissolved 
and  plaintiffs'  bill  was  dismissed.  Plaintiffs  appealed,  but  the  judg- 
ment was  affirmed.    The  opinion  was  in  part  as  follows : 
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The  bill  arers  that  plaintiffs  have  been  in  the  railroad  service  from 
15  to  18  years,  having  commenced  as  brakemen  and  worked  up  to  the 
position  of  conductors,  and  have  been  members  of  the  Brotherhood 
of  Railroad  Trainmen  for  13  years  or  more,  and  have  thereby  ac- 
cfuired  property  rights  under  the  old  rule  or  re^ilation,  a  right  grow- 
ing out  of  contract  between  themselves  and  their  employer,  and  there- 
fore a  sacred  property  ri^ht,  which  the  new  rule,  if  put  into  opera- 
tion, would  destroy.  It  is  seriously  contended  in  brief  of  counsel 
that  this  right  of  seniority  is  a  thing  of  value ;  that  it  is  one  of  the 
cherished  rights  of  railroad  men,  gained  only  by  long  and  arduous 
years  of  service. 

It  is  established  by  the  evidence  that  the  new  regulation  was 
adopted  in  the  manner  and  by  the  body  of  representatives  provided 
for  by  the  constitution  and  by-laws  of  the  Brotherhood  of  Railroad 
Trainmen. 

Presumably  the  action  of  the  general  ffrievance  committee  was  for 
the  general  good  of  the  brotherhocwl ;  nothing  appears  to  the  contrary. 
We  are  furthermore  of  the  opinion  that  the  ola  rule,  giving  prefer- 
ence in  making  runs  of  trains  according  to  seniority,  did  not  create 
a  property  ri^t  in  plaintiffs  such  as  to  justify  the  interference  by 
a  court  of  equity  to  prevent  the  operation  of  the  rule. 

We  affirm  the  decree  of  the  circuit  court. 


Labob  Organisations — Soucitiko  Mbmbe&s  for  Union — ^Bight 
TO  Erbct  Housbs  rem  Discharged  Union  Men — Diamond  Block 
Coal  Co.  V.  United  Mine  Workers  of  America  et  clL.^  Court  of  Ap- 
peals of  Kentucky  {June  18^  1920) ,  222  Southwestern  Reporter^  po^e^ 
1079, — The  defendant  labor  union,  its  officials,  and  its  members  were 
^lig&g^  1^  ft  eampaign  to  cnrganize  the  coal  miners  of  the  Hazard 
fteld  and  vkinity  and  make  them  members  of  their  union.  The 
plaintiff  and  other  operators  of  mines  in  the  vicinity  refused  to  rec- 
ognize or  employ  union  labor  and  opposed  the  movement  to  or- 
ganize the  laborers.  The  Diamond  Block  Coal  Co/s  mine  was  some 
3  miles  from  the  town  of  Hazard.  The  company  maintained  78 
honses  for  its  employees.  When  the  movement  was  started  to  or- 
ganize the  miners  of  Hazard  field  a  few  of  plaintiff's  employees 
joined  the  union  and  were  for  this  reason  discharged  by  plaintiff 
and  ejected  from  the  company's  dwelling  houses.  The  ejected 
miners  and  their  families  had  no  other  employment  in  the  vicinity 
nor  bad  they  any  plaoe  to  go  to  secure  shelter.  To  meet  this  condi- 
tion ttie  union,  after  much  difficulty,  found  a  number  of  small  avail- 
able parcels  of  land  which  it  leased  and  upon  which  it  proceeded  to 
erect  shanties  or  shacks  for  the  purpose  of  affording  shelter  to  ejected 
miners  and  their  familiea  The  officials  and  members  of  the  union 
also  made  some  efforts  peaceably  to  persuade  other  employees  of  the 
plaintiff  to  join  the  union.  No  violence  was  indulged  in  and  none 
was  threatened  by  the  union  or  any  of  the  other  defendants,  although 
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some  threats  were  made  by  some  persons  supposed  to  be  members 
of  the  union. 

The  company  sued  for  an  injunction  against  the  union  and  cer- 
tain other  persons  to  restrain  them  from  constructing  the  shacks  or 
shanties  for  the  housing  of  discharged  miners  near  its  property  and 
further  to  restrain  them  from  soliciting  members  for  the  union  from 
among  its  employees.  A  temporary  restraining  order  against  the 
union  was  issued  by  the  circuit  court.  On  motion  made  by  the  union 
and  other  defendants  to  the  court  of  appeals  the  order  was  dissolved. 
The  decision  of  the  court  is  in  part  as  follows : 

As  there  is  no  evidence  to  support  the  allegations  of  the  petition 
that  defendants  have  used  threats,  intimidation,  coercion,  and  fraud 
to  accomplish  their  purposes,  and  as  these  allegations  are  specifically 
denied  by  defendants,  thus  putting  the  burden  of  proof  upon  the 
plaintiff,  and  as  it  is  admitted  by  plaintiff  and  its  officers  that  its 
mines  continue  uninterruptedly  to  run,  and  no  employee  has  been 
induced  by  defendants,  or  either  of  them,  to  leave  its  employment, 
and  that  its  employees  have  the  right  to  quit  its  employment  at  any 
time,  it  follows  that  the  plaintiff  has  wholly  failed  to  make  out  its 
case,  unless  it  be  that  the  peaceable  solicitation  of  miners  to  become 
members  of  the  organization  in  that  district  was  a  violation  of  the 
rights  of  the  plaintiff,  or  that  the  leasing  of  the  ground  by  defend- 
ants from  Davis  and  others  and  the  erection  or  attempted  erection  of 
the  shacks  or  tenant  houses  was  an  invasion  of  the  rights  of  plaintiff. 
In  its  last  analysis,  plaintiff's  only  complaint  supported  by  evidence 
is  that  defendants  have  leased  the  ground  and  are  proposing  to  erect 
shacks  thereon,  and  are  soliciting  other  employees  to  become  members 
of  the  union. 

While  the  United  Mine  Workers  of  America  is  a  voluntary  asso- 
ciation, and  not  a  corporation,  it  is  recognized  both  by  Federal  stat- 
utes and  the  statutes  of  Kentucky.  The  association,  through  its  offi- 
cers, had  a  right  to  enter  into  a  lease  contract  with  Davis  and  to 
erect  the  houses  for  the  shelter  of  their  membership.  Of  this  there 
can  be  no  doubt.  That  it  was  going  to  house  and  care  for  laboring 
men  who  had  been  discharged  and  evicted  by  employers  in  that 
vicinity  because  the  men  joined  the  unions  does  not  militate  against 
the  manifest  right  of  the  association  to  otherwise  make  a  lease  and 
erect  houses.  So  long  as  the  union  keeps  within  its  legal  rights  it 
may  lease  as  much  ground  and  erect  as  many  houses  as  may  satisfy 
its  purpose,  and  it  violates  no  right  of  the  plaintiff,  because  the  rights 
of  two  persons  never  conflict. 

It  may  be  urged  that  there  is  evidence  in  this  record  sufficient  to 
warrant  the  conclusion  that  certain  of  the  persons  named  in  the  affi- 
davits as  making  threats  or  proposing  injury  to  the  plaintiff's  em- 
ployees or  plant  were  at  the  time  members  of  the  United  Mine  Work- 
ers of  America,  and  therefore  acting  for  and  on  behalf  of  the  union. 
Even  if  it  be  granted  that  these  men  or  any  one  or  more  of  them  were 
members  of  the  union,  and  that  they  made  the  statements  with  which 
they  are  charged,  no  injunction  would  lie  against  the  organization  on 
account  of  such  threats. 
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In  this  jurisdiction  the  rule  is  thoroughly  established  that  a  labor 
organization,  through  its  officers  and  agents,  may  organize  new 
branches  and  solicit  membership  among  employees  of  concerns  that 
are  opposed  to  union  labor  so  long  as  they  use  only  peaceable  means, 
such  as  persuasion  and  argument,  and  are  not  guilty  of  threats 
against  the  person  or  property,  intimidation,  coercion,  or  fraud.  No 
sufficient  facts  were  snown  on  which  the  extraordinary  remedy  of 
injunction  should  have  been  granted  to  complainant  in  this  case,  as 
injunctive  relief  can  be  had  m  no  case  except  where  it  is  made  to 
appear  that  complainant  has  no  adequate  remedy  at  law  and  that 
great  and  irreparable  fnjury  will  result. 


Labor  Organizations — Strike  for  Recognition  of  Union — Pick- 
eting— Conspiracy — Injunction — Action  for  Damages — Ileitkem- 
per  et  al.  v.  Central  Labor  Council  of  Portland  and  vicimty  et  ai,y 
Supreme  Court  of  Oregon  {Oct,  11^  1920)^  192  Pacific  Reporter^  P<^e 
765. — The  manufacturing  and  merchant  jewelers  of  Portland,  Oreg., 
are  the  plaintiffs.  They  employed  a  number  of  engravers,  watch- 
makers and  repairers,  stonecutters  and  stone  setters,  members  of  the 
defendant  union.  The  employees  were  being  employed  on  an  eight- 
hour  basis  and  their  wages  ran  as  high  as  $45  per  week.  According 
to  their  own  statements  they  were  satisfied  both  with  the  hours  of 
labor  and  the  wages  paid;  they  also  openly  admitted  that  they  were 
satisfied  with  the  conditions  of  labor  and  were  pleased  with  their 
employers.  The  Central  Labor  Union,  backing  up  Local  Union  No. 
41  of  the  International  Jewelry  Workers,  to  which  the  employees 
belonged,  called  a  strike  of  all  the  plaintiffs'  employees  for  the  pur- 
pose of  making  the  employers  recognize  the  union,  deal  with  it  in 
collective  bargaining,  and  sign  an  agreement  promising  to  maintain 
a  closed  shop.  The  employers  had  each  individually  refused  to  sign 
the  agreement  presented  by  the  union.  The  strikers  picketed  the 
employing  jewelers'  shops  and  indulged  in  the  usual  tactics  in  such 
cases,  such  as  carrying  banners  and  wearing  sashes  inscribed  with 
"  ITnfair  to  organized  labor  "  and  similar  statements,  parading  back 
and  forth  before  the  employers'  shops,  speaking  to  and  exhorting 
prospective  customers  not  to  deal  with  the  plaintiffs,  and  similar 
acts.  The  picketing  was  intended  to  injure  the  plaintiff's  business 
and  it  was  successful.  The  plaintiffs  were  damaged,  and  because 
the  defendants  were  insolvent  and  therefore  no  adequate  relief  could 
l>e  had  by  suing  them  for  damages  the  plaintiffs  brought  this  action 
for  an  injunction  to  enjoin  the  picketing  which  was  conceded  to  be 
peaceful.  The  strike  commenced  in  July,  1919.  The  State  legis- 
lature had  that  year  passed  a  law  (ch.  846)  in  which  labor  organiza- 
tions were  declared  to  be  lawful  organizations,  and  restricted  the 
ni70«°— 22 10 
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power  of  courts  to  issue  injunctions  against  them  or  to  prevent  them 
from  engaging  in  peaceful  picketing.  The  circuit  court  awarded 
judgment  in  favor  of  the  phiintiffs  and  the  defendants  appealed. 
In  affirming  this  decision  the  court  held  that  as  thei-e  was  no  disprite 
in  this  case  as  to  hours,  wages,  or  conditions  of  labor  the  above  men- 
tioned law  did  not  apply  and  could  not  be  regarded  as  permitting 
picketing  for  the  purpose  of  forcing  recognition  of  the  union.  The 
opinion  in  part  is  as  follows: 

There  is  no  real  dispute  between  the  plainti-ffs  and  the  defendants 
as  to  wages,  hours  of  labor,  treatment,  or  conditions  of  employment. 

We  hold  that  under  the  facts  in  this  case,  chapter  346,  Laws  1911^ 
does  not  embrace  or  legalize  picketing  a  man's  place  of  business  and 
destroying  his  patronage  where  the  only  question  involved  is  the 
recognition  of  the  union. 

The  complaint  is  founded  upon  conspiracy,  and  on  that  point  the 
alleged  and  admitted  facts  bring  the  case  within  the  purview  of 
Alaska  S.  S.  Co.  ?;.  International  Longshoremen's  Assn.  of  Puget 
Sound  et  al.  (D.  C,  236  Fed.  964  [Bui.  No.  246,  p.  160]. 

Regardless  of  any  statute  bearing  on  the  subject,  every  fair-minded 
man  must  concede  that  labor  has  a  right  to  organize  and  to  use  any 
and  all  lawful  means  to  further  and  protect  its  own  intei'ests,  and 
that  in  the  absence  of  contract  any  individual,  with  or  without  cause, 
has  a  right  to  terminate  his  employment  at  any  time  and  without 
notice.  Organized  labor  is  organized  brain  and  muscle.  It  has  all 
the  legal  rights  of  any  other  association  and  in  this  State  they  are 
specifically  recognized  by  section  1  of  chapter  346s  Laws  1919.  But 
under  the  existing  facts  the  question  is  squarely  presented  whether 
or  not,  in  the  absence  of  a  statute  conferring  such  power,  any  organi- 
zation has  the  right,  even  peacefully,  to  picket  a  man's  store,  drive 
awav  his  patrons,  materially  injure  his  business,  and  continue  to  do 
so,  for  the  sole  purpose  of  compelling  him  to  recognize  the  union. 

When  the  evidence  is  analyzed,  it  clearly  appears  that  the  primary 
purpose  of  the  picketing  was  to  compel  recognition  of  the  union,  and 
that  it  was  the  defendants'  intent  to  make  it  continuous. 

Even  where  the  relation  of  employer  and  employee  is  shown  to 
exist,  and  there  is  a  dispute  as  to  wages  or  hours  of  labor,  there  is 
a  sharp  conflict  in  the  authorities  as  to  whether  there  is  such  a  thins: 
as  peaceful  picketing. 

But  distinguished  counsel  have  not  cited,  and  after  diligent  search 
we  have  not  found  any  authority  which  would  justify  or  sustain  pick- 
eting, even  though  it  be  peaceable,  where  the  controversy  is  not  be- 
tween employer  and  employee,  and  there  is  no  dispute  growing  out 
of  employment  but  the  purpose  of  the  picketing  is  to  induce  the 
employer  to  recognize  the  union.  As  we  analyze  the  authorities,  the 
legal  right  peacefully  to  picket  is  largely  dependent  upon  the  pur- 
pose and  intent,  and  the  method  and  manner  m  which  the  picketing 
IS  done. 

Assuming  that  the  plaintiffs  sustained  material  injurJ^  the  de- 
fendants vigorously  contend  that  it  was  the  result  of  picketing  which 
was  both  peaceful  and  lawful,  and  that  the  damages  were  only  inci- 
dental, for  which  the  plaintiffs  would  not  have  any  ri^ht  of  action; 
in  other  words,  that  it  would  be  damnum  absque  injuria.    Lender 
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another  state  of  facts  that  legal  principle  would  be  sound  and  sus- 
tained by  the  authorities ;  but  in  applying  the  rule  both  the  facts  and 
the  motive  are  important. 

Under  the  facts  shown  to  exist  in  the  instant  case,  we  hold  that 
chapter  S46,  Laws  1919,  does  not  apply ;  that  the  relation  of  employer 
and  employee  did  not  exist ;  that  there  was  no  real  or  vital  dispute 
about  the  scale  of  wages^  hours  of  labor,  or  pay  for  overtime;  and 
that  the  primary  purpose  of  calling  the  strike,  placing  the  plaintiffs 
on  the  unfair  fist,  and  picketing  their  places  of  business  was  to 
obtain  the  recognition  of  the  defendant  local  union  No.  41.  Under 
such  a  state  of  facts,  the  damages  are  not  incidental  to  the  legal  right 
of  the  defendants.  It  appears  from  the  record  that  the  defendants 
are  insolvent,  and  that  the  plaintiffs  have  sustained  material  injury 
to  their  business,  which  will  be  continuous  if  the  defendants  are  per- 
mitted to  picket^  and  for  which  the  plaintiffs  would  not  have  a  com- 
plete and  adequate  remedy  at  law  even  in  a  multiplicity  of  actions. 
The  decree  of  the  circuit  court  is  affirmed  on  the  merits,  but,  for  the 
reason  that  this  is  in  the  nature  of  a  test  case,  it  is  modified  as  to 
costs,  which  neither  party  shall  recover  in  either  court. 

Two  judges  out  of  seven  sHting  on  this  case  dissented,  and  eacb 
rendered  dissenting  opinions  in  which  they  attacked  the  majority's 
interpretation  of  the  proper  application  of  the  law  and  declared  that 
the  anti-injunction  statute  should  be  enforced  in  any  an<l  all  cases, 
and  that  the  picketing  if  peaceful  i^ould  not  be  enjoined. 


Ijaboh  Organizations — Strike  to  Compel  Contract — ^Picket- 
in© — Effect  of  Statute — Boycxxtt — Right  to  Labor  Market — Fol- 
sofn  Engraving  Co.  v.  McNeil  et  dl.  and  Wright  Con^ipanp  v.  McNeil 
et  oL,  S^mpreme  Judicial  Court  of  Massachusetts^  Sufolk  {March  M^ 
19W) ,  ISff  Northeastern  Reporter,  page  Ifl9. — This  was  an  action  for 
tort  by  two  photo-engraving  companies  against  the  members  of  a 
local  union  of  workmen  who  were  employees  of  companies  doing 
soch  work  as  that  engaged  in  by  plaintiffs.  The  members  of  the  em- 
pioyees'  union  drew  up  a  contract  by  which  the  absolute  rigtit  of 
"collective  bargaining"  was  conferred  upon  the  union.  It  also  pro- 
vided for  preferelitial  employment  of  union  men  at  a  minimum  wage 
and  forbade  the  "  laying  off  "  of  permanent  employees  even  if  there 
was  Bi^  sufficient  work  on  hand  to  keep  them  employed.  Various 
other  provisions  were  contained  in  the  contract,  among  which  was 
cme  providing  that  no  contracts,  individual  or  otherwise,  would  be 
entered  into  conflicting  with  this  contract.  The  union  then  presented 
the  contract  to  the  employers,  many  of  whom  had  individual  con- 
tracts with  their  employees,  with  the  demand  that  it  be  uncondi- 
tionally aoeepted  as  an  entirety.  This  demand  was  refused,  and  the 
onion  declared  a  strike.  In  furtherance  of  their  efforts  to  bring  the 
employers  to  terms,  the  union  resorted  to  piclceting  and  intimidation 
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of  faithful  employees,  who  continued  to  work,  by  the  use  of  scur- 
rilous language  and  abusive  epithets.  Individual  boycotting  was  re- 
sorted to  and  strenuous  attempts  were  made  to  compel  nonstriking 
employees  working  under  contracts  to  breach  their  contracts  and 
leave  the  city.  Printed  and  written  communications  were  published 
branding  the  employers  as  unfair  to  and  prejudiced  against  union 
labor,  and  calling  on  others  to  refrain  from  dealing  with  the  com- 
panies. The  court  granted  an  injunction  against  the  defendants,  say- 
ing in  part : 

The  question  for  decision  is  not  whether  an  individual  employee 
who  has  contracted  to  perform  labor  can  abandon  his  contract,  leav- 
ing his  employer  to  whatever  remedy  in  damages  he  may  have.  It 
is  whether  oy  concerted  action  using  the  strike  as  a  mass  weapon  the 
defendants  could  lawfully  compel  the  plaintiffs  to  yield  to  their  de- 
mands. The  proposed  agreement  was  presented  as  an  entire  contract 
to  be  unconditionally  accepted. 

If  the  plaintiffs  declined  to  enter  into  the  agreement  the  under- 
lying purpose  manifestly  was  to  enforce  acquiescence  through  the 
coercive  power  of  a  strike,  which  even  where  there  is  both  a  legal 
and  illegal  purpose  is  of  itself  illegal.  (Bausch  Machine  Tool  Co.  v. 
Hill,  231  Mass.  30,  36,  120  N.  E.  188  [Bui.  No.  258,  p.  127].) 

The  provision  that  the  emplover  must  retain  and  pay  more  employees 
than  were  actually  or  reasonably  required  for  carrying  on  his  business, 
and  that  disputes  not  covered  by  the  agreement  must  be  submitted  to 
arbitration  even  if  proper  subjects  for  negotiation  where  the  parties 
are  willing  to  negotiate,  were,  until  accepted,  mere  proposals,  the 
refusal  or  which  was  wholly  insufficient  to  justify  the  measures 
adopted  by  the  defendants.  The  plaintiffs  could  not  be  compelled 
to  make  an  involuntary  contract,  or  to  substitute  compulsory  arbi- 
tration for  due  process  of  law.  (Haverhill  Strand  Theater  v.  Gillen,' 
229  Mass.  443,  118  N.  E.  671  [Bui.  No.  268,  p.  108];  Reynolds  v. 
Davis,  198  Mass.  294,  84  N.  E.  457  [Bui.  No.  77,  p.  393].)  But  these 
provisions,  while  material  and  important,  comprise  a  part  only  of 
the  general  plan  to  compel  the  plaintiffs,  who  were  employing  non- 
union as  well  as  union  labor,  "to  unionize"  their  shops.  The 
record  states  that  prior  to  the  vote  to  strike  which  followed  the 
declination  of  the  agreement  no  disagreement  or  controversy  had 
arisen  between  the  plaintiffs  and  their  workmen..  It  is  true,  the 
agreement  reads,  that  the  plaintiffs  in  the  employment  of  journey- 
men and  apprentices  will  give  preference  to  union  men  by  notic- 
ing the  union  officials  when  additional  journeymen  and  apprentices 
are  needed,  and  if  the  union  can  not  furnish  and  supply  competent 
help,  the  employer  may  secure  such  help  from  other  sources^  and  no 
express  requirement  is  found  for  the  discharge  of  nonunion  men 
already  under  employment.  No  prolonged  discussion,  how^ever,  is 
needed  to  make  plain  that  this  was  merely  an  indirect  method  which 
must  culminate  in  a  closed  shop..  The  position  of  nonunion  em- 
ployees under  the  practical  working  of  the  agreement  would  grad- 
ually become  so  unbearable  and  intolerable  that  as  they  retirea  and 
were  gradually  eliminated  by  the  process  of  selection  the  plaintiffs 
necessarily  must  resort  solely  to  union  workmen  to  recruit  their  in- 
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dustrial  force.  It  is  unnecessary  to  consider  what  the  status  of  the 
parties  would  have  been  if  the  agreement  had  been  mutually  ac- 
cepted and  executed.  (See  Minasian  v.  Osborne,  210  Mass.  250,  96 
N.  E.  1036  [Bui.  No.  99,  p.  727].) 

The  right  of  the  plaintiffs  at  all  times  to  hire  in  the  labor  market, 
and  to  retain  in  tneir  employment,  such  workmen  as  they  might 
choose  unhampered  by  the  interference  of  the  union  acting  as  a  body 
through  the  instrumentality  of  a  strike,  or  of  a  boycott,  or  of  a  black 
list,  is  a  primary  right  which  has  never  been  abrogated  but  remains 
unimpaired  by  our  decisions.  (W.  A.  Snow  Iron  Works  v.  Chad- 
wick,  227  Mass.  382,  389, 116  N.  E.  801  [Bui.  No.  246,  p.  171]  ;  Folsom 
V.  Lewis,  208  Mass.  336, 94  N.  E.  316, 787  [Bui.  No.  95,  p.  341]'.) 

Statutes  1913,  chapter  690,  an  act  to  define  the  extent  to  which 
peaceful  persuasion  is  permitted,  is  invoked  as  a  shield  for  what  has 
been  done.  But  the  statute  is  applicable  only  to  a  lawful  strike 
lawfully  conducted.  It  is  unavailing  as  a  defense  on  the  present 
record.  The  prayer  for  the  assessment  of  damages  has  been  waived, 
and  the  defendants  having  deliberately,  intentionally,  and  unlawfully 
entered  upon  a  course  oi  procedure  materially  interfering  with  the 
right  of  the  plaintiffs  unmolested  to  carry  on  business  in  their  own 
way,  they  are  respectively  entitled  to  a  decree  with  costs  awarding 
injunctive  relief,  tne  terms  to  be  settled  by  a  single  justice.  (Berry  v. 
Donovan,  188  Mass.  353,  74  N.  E.  603  [Bui.  No.  60,  p.  702] ;  Comel- 
lier  V.  Haverhill  Mfg;  Assn.,  212  Mass.  554,  109  N.  E.  643  [Bui.  No. 
189,  p.  318] ;  Shinsky  v.  Tracey,  226  Mass.  121,  114  N.  E.  957  [Bui. 
Xo.'246,  p.  142].) 

Labor  Organizations — Strike  to  Unionize  Electfric  Railway — 
Injunction — Interference  with  War  Work  and  Mail — Mont- 
ffOTTiery  et  al,  v.  Pacific  Electric  Ry,  Co.^  United  States  Circuit  Court 
of  Appeals^  Ninth  Circuit  (May  26^  1919) ,  258  Federal  Reporter^  pajge 
S8S. — ^The  Pacific  Electric  Railway  operated  a  line  in  Southern  Cali- 
fornia which  accommodated  various  military  and  naval  posts  or 
bases  and  also  supplied  various  shipbuilding  corporations  and  an 
oil  refinery  which  was  engaged  in  supplying  the  federally  controlled 
railroads  with  oil.  The  company  made  it  a  condition  precedent  to 
procuring  employment  that  each  employee  refrain  from  becoming  a 
member  of  any  labor  organization.  The  railway  was  not  under 
Federal  control  and  therefore  in  no  way  obligated  to  grant  its  em- 
ployees the  increases  in  wages  which  were  ordered  by  the  Director 
General  of  Railroads ;  however,  it  voluntarily  granted  its  employees 
the  same  increases  in  wages  as  called  for  in  these  orders,  and  they 
were  satisfied  as  to  their  wages,  hours  of  labor,  and  conditions  of 
employment.  The  defendants,  the  Brotherhood  of  Railway  Train- 
men and  the  Brotherhood  of  Locomotive  Engineers,  unincorporated 
jussociations  of  Cleveland,  Ohio,  represented  by  Montgomery  and 
Forquharson,  attempted  to  unionize  the  railway  company's  em- 
ployees, inducing  them  to  violate  their  contracts  of  employment  and 
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associate  themselves  with  the  defendants.  They  sncceeded  by  various 
methcK^  in  inducing  aibont  1^00  erf  tine  railway's  emptoyees  to  join 
their  unions  and  thereupon  issued  an  ultimatum  to  the  railway  com- 
pany stating  that  unless  it  would  recognize  the  union  hy  July  2, 
1918,  at  7  o'clock  they  would  call  a  striJke  of  its  employees  and  tie 
up  the  company's  lines.  The  company  secured  a  teiaporary  restrain- 
ing order  against  the  brotherhoods  to  pffeveni  th'^n  from  interfering 
with  its  employees,  and  later  it  secured  a  tenaporary  injimction,  from 
^vhich  the  defendants  appealed.  Circuit  Judge  Boss,  expressing  the 
opinion  of  the  court  which  affirmed  the  order  issuing  the  injunction^ 
said  in  part : 

The  contention  of  the  appellants'  counsel  that  because  the  a<^t  of 
Congress  of  October  15, 1914  (38  Stat.  730,  ch.  323)^  commonly  called 
the  Clayton  Act,  was  not  expressly  mentioned  in  either  the  majority 
or  dissenting  opinions  of  the  Supreme  Court  in  the  ease  of  Hitchman 
Coal  &  Coke  Co.  v.  Mitchell,  245  U.  S.  229,  38  Sup.  Ct.  65,  62  L.  Ed. 
260,  L.  R.  A.  1918C,  497,  Ann.  Cas.  1918B,  461,  we  should  hold  that 
the  court  decided  that  case  "  upon  the  condition  existing  at  the  time 
of  its  commencement,  and  not  upon  the  condition  existing  at  the  time 
of  the  decision,"  is  wholly  unsound.  The  exact  reverse  is  manifestly 
true.  That  the  order  here  appealed  from  accords  with  the  decision 
in  the  case  cited  is  expressly  conceded  in  the  brief  for  the  appellants, 
where  it  is  declared  that — 

"the  injunction  approved  by  the  Supreme  Court  in  the  Hitchman 
case  does  the  same  violence  to  the  provisions  of  the  Clayton  Act  as 
does  the  order  at  bar." 

And  again: 

"  Certain  it  is  that  the  provisions  of  the  Clayton  Act  and  the  deci- 
mon  in  the  Hitchman  case  can  not  be  reconciled." 

Nor  is  it  true  that  the  Supreme  Court  made  in  the  ease  cited  no 
reference  to  the  Claytoa  Act ;  for,  notwithstanding  the  fact  that  that 
act  was  pressed  upon  its  consideration,  the  court,  in  the  course  of  its 
elaborate  opinion,  expressly  declared  it  "  needless  to  say  there  is  no 
act  of  legislation  to  which  defendants  may  resort  for  justification." 

While  it  is  perfectly  trtre,  as  is  expressly  dec*Iared  in  section  6  of 
tl^t  act  (Comp.  St.  p.  8835f ),  "that  the  labor  of  a  human  being  is 
aot  a  commodity  or  article  of  commeroey"^  it  is  ejjually  true  that 
laborers  in  this  country^  in  whatever  field  of  operation,  and  whether 
of  head  or  hand,  are  governed  and  protected  by  the  same  Constitu- 
tion and  laws  that  govern  and  protect  the  owners  of  property  here. 
One  of  the  things  thus  permitted  and  secured  is  the  right  of  con- 
tract. Tte  latter,  freely  and  fairly  made  upon  suflficient  considcra- 
tioUy  is  inviolable.  In  the  present  case  the  complainant  company 
made  nonmembership  in  a  union  a  condition  of  employment,  and  to 
that  condition  the  employees  in  question  agreed.  Such  was  the  con- 
tract of  the  parties. 

With  the  contract  between  the  complainant  company  and  its  em- 
ployees the  appellants,  Montgomery  and  Farquharson,  in  their  re- 
spective capacity,  and  others  acting  with  them,  undei'took  to  inter- 
fere, not  by  "recommending,  or  advising,  or  persuading"  such  em- 
ployees to  break  their  contract  and  stop  the  work  in  which  they  were 
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engaged  by  anj  peaceful  or  lawful  means,  but  by  threats,  opprobrious 
epithets,  and  insults,  to  such  an  extent  that  it  became  necessary  for 
the  commanding  officer  of  the  United  States  submarine  base  at  San 
Pedro  to  give  public  warning  to  all  persons  concerned  against  any 
interference,  or  attempt  to  interfere,  or  attempt  to  obstruct  the  free 

gassage  of  freight  or  passenger  trains  or  trolley  cars  to  or  from  San 
edro  and  the  outer  harbor  there,  and  to  actually  put  naval  guards 
on  each  car  to  enforce  his  command.  Surely  nothing  more  need  be 
said  to  show  the  absurdity  of  the  pretension  that  the  appellants'  inter- 
ference with  the  existing  contract  between  the  complainant  company 
and  its  employees  was  not  that  peaceful,  lawful  recommending,  atl- 
vising,  or  persuading  the  latter  to  cease  work  and  terminate  their 
employment,  permitted  by  the  provisions  of  the  *  *  *  [Clay- 
ton Act]. 

The  order  appealed  from  is  affirmed. 


Labor  Ouganizations — Strikes — Boycott — Picketing — Ii^^junc- 
tion' — ThoTnaon  MacJu  Co,  v.  Brown  et  al,,  Couiii  of  Chancery  of 
New  Jersey  {Aug,  14^  1918)^  108  Atlantic  Reporter^  page  116. — A 
number  of  the  employees  of  the  plaintiff  company  who  are  members 
of  the  Grand  Lodge,  International  Association  of  Machinists,  went 
on  a  strike.  They  posted  pickets,  attempted  a  boycott,  and  did  other 
things  which  were  calculated  to  aid  the  cause  of  the  strike.  They 
also  maintained  a  building  in  close  proximity  to  the  plaintiffs  fac- 
tory, on  which  were  posted  many  placards  bearing  statements  of  an 
unpleasant  nature.  This  case  was  heard  on  a  petition  for  a  prelimi- 
nary injunction  in  1918  (104  Atl.  129,  Bui.  258,  p.  115)  in  which  the 
injunction  was  granted.  The  present  case  is  a  supplemental  opinion 
confirming  the  opinion  in  the  previous  case  and  is  in  part  as  follows : 

I  am  still  of  the  opinion  that  the  act  of  the  respondents  maintain- 
ing in  close  proximity  to  the  plant  of  the  complainant  a  building 
upon  which  thev  maintained  placards,  upon  which  were  printed  state- 
ments of  the  following  nature :  '*  Don't  scab.  Honest  jobs  are  plenty. 
Strike  at  Thomson  Mch.  Co.,"  etc. — distributing  generally  and  hand- 
ing employees  and  prospective  employees  of  complainant  cards 
drawing  attention  to  the  fact  that  there  was  a  strike  on,  and  that 
those  who  labored  for  complainant  were  scabs,  and  that  complainant 
was  unfair,  communicating  with  users  of  machinery  manufactured 
by  complainant  and  with  labor  employed  on  such  machines  in  the 
use  or  repair  thereof  with  the  purpose  of  establishing  a  boycott,  were 
illegal  and  should  be  enjoined.  (Jonas  Glass  Co.  v.  Glass  ^Bottle 
Blowers'  Association,  77  X.  J.  Ea.  219,  79  Atl.  262.) 

The  strike  was  unaccompaniea  by  violence.  The  only  illegal  acts 
of  which  there  was  any  evidence  was  the  posting  of  placards,  the 
maintenance  of  a  black  list,  the  distribution  of  the  cards,  and  the 
attempted  boycott.  How  far  the  court  will  go,  where  a  strike  has 
been  accompanied  by  so  many  illegal  acts  as  that  it  is  apparent  that 
the  strikers  have  no  intention  of  complying  with  the  law,  in  enjoin- 
ing the  performance  of  illegal  acts  not  proven  to  have  been  per- 
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formed,  but  so  closely  related  with  those  already  performed  as  to 
make  it  apparent  that  there  is  danger  that  they  will  be  indulged  in, 
I  do  not  find  it  necessary  to  determine  on  this  preliminary  applica- 
tion. The  complainant  can  be  protected  by  enjoining  the  continuance 
of  the  illegal  acts  which  have  been  proven  to  have  been  performed, 
with  leave  to  at  any  time  apply  if  any  further  illegal  acts  occur. 

The  injunction  will  restrain  defendants: 

First.  From  knowingly  and  intentionally  causing  or  attempting 
to  cause,  by  threats,  offers  of  money,  payments  of  money,  offering  to 
pay  expenses,  or  by  inducement  or  persuasion  any  employee  of  the 
complainant  under  contract  to  render  service  to  it  to  break  such 
contract  by  quitting  such  service. 

Second.  From  attempting  to  cause  any  person  employed  by  com- 
plainant to  leave  such  employment  by  intimidating  or  annoying  such 
employees  by  annoying  language,  acts,  or  conduct. 

Third.  From  causing  persons  willing  to  be  employed  by  complain- 
ant to  refrain  from  so  doing  by  annoy mg  language^  acts  or  conduct. 

Fourth.  From  inducing,  persuading  or  causing  to  attempt  to  in- 
duce, persuade,  or  cause  the  employees  of  complamant  to  break  their 
contracts  of  service  with  complainant  or  quit  their  employment. 

Fifth.  From  threatening  to  injure  the  business  of  complainant  or 
of  any  corporation,  customer,  or  person  dealing  or  transacting  busi- 
ness or  willing  to  deal  and  transact  business  with  complainant,  by 
making  threats  in  writing  or  by  words  for  the  purpose  of  coercing 
siich  corporation,  customer  or  person,  against  his  or  its  will  so  as  not 
to  deal  with  or  transact  business  with  the  complainant. 

Sixth.  From  displaying  or  circulating  cards,  placards,  pictui*es,  or 
other  devices,  either  printed,  painted,  or  written,  in  any  place,  re- 
flecting upon  the  ability  of  the  Thomson  Machine  Co.  to  make  and 
fulfill  contracts,  or  in  any  way  casting  reflection  upon  the  reputation, 
ability,  or  conduct  of  the  present  employees  of  the  Thomson  Machine 
Co.,  or  any  of  them,  or  any  persons  willing  to  become  such  employees. 

Seventh.  From  communicating  with  the  users  of  the  machinery 
manufactured  by  complainant  or  with  labor  unions  whose  members 
^vork  with  said  machines  or  on  the  repair  thereof  in  such  manner  as 
to  induce  or  persuade  such  users  to  discontinue  the  use  of  such  ma- 
chinery and  prospective  customers  to  refrain  from  purchasing  such 
machinery  and  labor  to  refuse  to  work  with  such  machines  or  on  the 
repair  thereof. 

Labor    Organizations — Strikes — Combinations    of    Empix-^ters 

AND    EMPIiOYEES — "  OpEN    ShoP  " — RlGHT    TO    INJUNCTION — State    V. 

Employei'8  of  Lahor  et  al.^  Supreme  Court  of  Nehraska  {Nov.  SO^ 
1918)^  169  Northwestern  Reporter^  po^^  7/7. — ^In  May,  1917,  certain 
industrial  disturbances  took  place  in  Omaha,  finally  culminating  in 
interference  with  the  comfort  and  welfare  of  large  classes  of  the 
community,  and  in  lockouts,  strikes,  disorderly  assemblages,  assaults, 
and  damage  to  property.  Prior  to  that  year  it  had  been  the  custom 
in  that  city  for  certain  trades  to  make  collective  agreements  through 
labor  unions  with  associations  of  employers  in  such  trades,  but  the 
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practice  was  stopped  by  the  employers  and  it  was  sought  by  some 
of  them  to  have  their  workers  sign  an  agreement  recognizing  the 
'•open  shop''  principle.  A  business  men's  association  was  formed 
which  was  influential  in  preventing  agreements  being  made  with  the 
unions  which  did  not  recognize  the  "  open-shop"  principle.  The 
unions  attempted  to  establish  a  "closed  shop."  A  strike  of  the 
teamsters  in  one  of  the  building  material  and  coal  yards  led  to  a 
general  teamsters'  strike  where  nonunion  men  were  employed.  Vio- 
lence resulted  and  the  employers  established  a  lockout  and  refused 
to  sell  fuel  and  building  material  to  the  public  generally,  and,*  this 
preventing  building  construction,  many  building  craftsmen  were  ren- 
dered idle.  Conditions  were  becoming  chaotic  when  this  action  was 
brought  by  the  attorney  general  of  the  State  against  all  employers 
of  labor,  both  those  belonging  to  associations  and  those  who  did  not, 
and  against  a  large  number  of  labor  unions  and  their  officers  in  the 
city  to  secure  an  injunction.  Injunction  was  allowed  against  the 
owners  of  the  coal  yards  enjoining  them  from  closing  the  yards  and 
against  the  teamsters  enjoining  them  from  attacking  nonunion  team- 
sters. The  attorney  general  appeals  from  that  part  of  the  judgment 
refusing  an  injunction  against  the  other  employers  and  unions  and 
the  Teamsters'  Union  appeals  from  the  injunction  against  it.  In 
the  language  of  the  court,  as  expressed  by  Judge  Letton,  the  prayer 
for  injunction  by  the* attorney  general  was  in  substance  as  follows: 
"  That  the  Omaha  Business  Men's  Association,  and  all  employers  of 
labor  in  the  city,  be  enjoined  from  committing  any  acts  in  restraint 
of  trade,  transportation,  or  commerce  or  conspiring  so^to  do,  and 
from  punishing  any  of  its  members  for  failure  to  continue  to  co- 
operate with  it;  that  the  owners  of  coal  and  building  material  yards 
in  the  city  be  enjoined  from  refusing  to  sell  their  goods  to  anyone 
who  is  willing  to  pay  the  price  for  the  same ;  that  the  labor  unions 
and  their  officers  be  enjoined  from  agreeing  to  refuse  to  transport 
any  commodity  in  the  usual  course  of  trade,  from  carrying  on  any 
unlawful  business,  from  picketing,  from  threatening,  intimidating, 
or  interfering  with  any  individual  in  performing  lawful  work,  or 
from  seeking  to  require  any  individual  to  join  a  union,  and — '  that 
the  question  of  union  or  nonunion  shops,  whether  advocated  or  con- 
tended for  or  against,  by  any  of  the  defendants  herein,  be  held  in 
abeyance  until  the  close  of  the  present  war.' "  The  opinion  of  the 
court  is,  in  part,  as  follows: 

Both  employers  of  labor  and  workingmen  may  form  organizations 
for  their  own  personal  benefit.  Their  right  to  form  and  organize  as- 
sociations is  the  same.  That  which  is  lawful  for  the  employers  is 
lawful  for  the  employees.  If  there  is  no  contract  for  any  fixed  term 
of  employment,  the  employer  may  discharge,  or  the  employee  may 
stop  work,  at  his  own  pleasure. 
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In  such  a  case  there  is  no  law  which  prevents  workingmen  from 
combining  for  the  purpose  of  improving  working  conditions,  raising 
their  general  standard  of  living,  procuring  shorter  hours  of  labor  and 
higher  wages,  or  for  any  other  lawful  and  useful  purpose.  They  have 
a  right  to  refuse  to  work,  if  they  believe  this  will  aid  them  in  accom- 
plishing tlieir  object.  They  have  a  right,  also,  for  that  jnirpose  to 
persuade  other  workmen  to  cease  work,  in  a  legal  and  proper  man- 
ner, and  to  employ  any  other  lawful  means  which  will  aid  them  in 
attaining  their  end. 

On  the  other  hand,  employers  may  legally  agree  with  each  other 
that  they  will  not  adopt  the  ""'closed -shop  principle,  but  will  require 
any  tnan  employed  to  work  upon  the  '*  open-shop  principle,  or  may 
counsel  and  advise  with  each  other  for  that  purpose.  They  have  a> 
much  legal  right  to  refuse  to  employ  members  of  labor  unions  as  such 
members  have  to  refuse  to  work  in  an  "  open  shop,"  and  the  same 
legal  right  to  adopt  a  course  of  conduct  in  concert. 

Of  the  moral  aspect  of  the  respective  legal  right  to  combine,  we 
can  not  take  note  in  such  a  proceeding. 

It  may  be  that,  in  the  great  mass  of  testimony,  some  instance  has 
escaped  us  where  a  contract  relation  existed,  or  malice  was  shown: 
but,  if  so,  that  fact,  while  perhaps  affording  an  action  for  damages 
to  the  person  whose  rights  were  affected,  would  not  warrant  ^ant- 
in^  such  an  injunction  as  is  asked  for  in  this  suit.  While  relief  by 
injunction  will  be  granted  in  proper  cases  by  the  courts,  it  is  not  theiV 
function  to  attempt  to  regulate  by  such  process  tlie  relations  between 
capital  and  labor.  It  is  only  when  property  or  personal  rights  are 
assailed  that  the  courts  interfere.  Viewed  in  the  light  of  these  legal 
principles,  we  conclude  that  evidence  as  to  the  Omaha  Business 
Men's  Association,  and  as  to  employei's  of  labor  generally,  does 
not  warrant  the  granting  of  an  injunction  against  them. 

The  same  considerations  apply  with  respect  to  the  injunction 
sought  against  the  labor  unions  and  their  respective  officers,  with  the 
exception  of  the  Teamsters'  Union.  In  the  main,  the  acts  in  e^ndence 
with  respect  to  the  action  of  these  defendants  show  simply  a  refusjil 
by  members  of  these  unions  to  work  upon  the  same  job  with  non- 
union men,  and  peaceable  efforts  by  union  members  to  induce  other 
workers  to  join  the  union  in  their  respective  crafts.  Taken  as  a 
whole,  there  is  not  sufficient  evidence  to  sustain  the  sweeping  and 
blanket  injunctions  sought  by  the  attorney  general  in  behalf  of 
the  State.    These  considerations  dispose  of  the  appeal  of  the  State. 

We  are  convinced  that  the  evidence  sustains  the  finding  that  the 
Teamsters'  Union  and  its  members  conspired  together  to  prevent  the 
transportation  of  goods  and  merchandise  within  the  city  by  assaults, 
threats,  and  other  disorderly  conduct.  The  evidence  as  to  this  is  in 
sharp  conflict,  but  the  circumstantial  evidence  and  the  general  situa- 
tion which  the  record  discloses  with  respect  to  the  obstruction  of 
commerce  and  interference  with  the  attempted  delivery  of  goods  by 
nonimion  teamsters  is  such  as  to  convince  an  unprejudiced  mind  that 
the  illegal  acts  occurred  by  reason  of  a  concert  oi  action  instigated 
by  the  men  directly  connected  with  and  in  control  of  the  organization. 

On  the  whole  case,  we  find  no  reason  for  interfering  witn  the  judg- 
ment of  the  district  court;  and  it  is  therefore  affirmed. 
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Labok  Obganizatiobts — Strikes — ^Effectt  ox  Employers'  Con- 
TKAcrruAJL  Obligations — The  Richland  Qv^en^  United  States  Circuit 
Co%trt  of  Appeals^  JSecond  Circuit  {Xoveni^y*  13^  I91S),  854  Federal 
Reporter^  paffc  668. — The  Richland  Queen^  a  steamship  belonging  to 
the  Richland  Steamship  Co.,  was  in  need  of  repairs  and  was  sent  to 
the  Buffak)  Dry  Dock  Co*  on  September  5,  19ift.  In  October  a  dis- 
pute arose  between  the  workmen  and  the  dry  dock  company,  the 
workmen  demaindiiig  an  eight-hour  day,  which  the  company  refused 
to  grant.  A  strike  was  declared  and  it  was  impossible  to  do  very 
much  work  so  that  The  Riehlc^id  Queen*  was  not  repaired  until  De- 
cember 2.  Since  no  time  had  been  fixed  for  the  completion  of  the 
repairs  it  was  understood  that  they  should  be  completed  within  a 
reasonable  time,  and,  taking  this  stand,  the  Sichknd  'Steamship  Co. 
has  sued  the  dry  dock  company  for  the  loss  of  the  use  of  its  vessel. 
Decisions  were  rendered  in  favor  of  the  dry  dock  company  by  Judge 
Hazel  on  the  ground  that  the  work  was  d(Hie  within  a  reasonable 
timie  in  view  oi  the  eircumstances  obtaining  during  the  course  of  the 
repair  work.  The  plaintiff  points  out  the  fact  that  the  strike  was  a 
peaceful  strike  and  thereupon  cites  a  number  of  New  York  decisions 
where  it  was  held  that  a  peaceable  strike  is  no  defense  to  a  claim  for 
delay.  In  affirming  the  lower  court's  decision,  Circuit  Judge  Ward 
said  in  pad»: 

We  do  not  appreciate  the  distinction  made  in  these  cases,  thinking 
that  the  difference  between  a  peaceable  strike  and  a  violent  strike 
as  a  defense  is  one  of  degree  only,  a  strike  with  violence  being  more 
likely  to  be  a  good  defense  than  a  peaceable  strike.  The  question, 
however,  in  each  case  is  the  same,  whether  the  conduct  of  the  em- 
ployer was  reasonable.  A  peaceable  strike  on  frivolous  groimcb, 
which  the  employer  did  all  he  could  to  prevent,  should  be  a  defense 
against  a  claim  for  delay.  On  the  other  hand,  a  violent  strike  on 
justifiable  i^unds,  which  the  employer  either  fomented  or  unrea- 
sonably re^sted,  ought  to  be  no  defense.  Of  course  the  employer  in 
either  ease  could  end  the  strike  by  surrendering.  We  are  not  dis- 
posed to  differ  with  Judge  Hazel's  finding  that  the  dry  dock  com- 
pany'is  performance  was  reasonable  m  view  of  the  strike. 

Circuit  Judge'  Manton  rendered  a  rather  lengthy  dissenting  opin- 
ion in  which  he  declared  that  the  dry  dock  company  should  have 
averted  the  strike  until  the  work  in  hand  had  been  completed. 


Labor  Oroantzatio'ns  —  Strikes  —  Injunction-  —  Unlawful  Ar- 
rests OF  Strike  Breakers — Ameirican  Steel  &  Wire  Company  v. 
Dams^  Mayor y  et  al.^  United  States  District  Courts  Northern 
District  of  Ohio  {Dec.  17,  1919),  261  Federal  Reporter,  page 
SOO. — Certain    organizations    of    workei's    in    the    steel    industry 
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throughout  the  United  States  went  on  a  strike.  The  plaintiff  com- 
pany operated  one  plant  in  Cleveland,  Ohio,  and  seven  plants 
in  Cuyahoga  County  for  the  manufacture  of  steel  and  steel 
products,  in  which  over  11,000  men  were  employed.  A  considerable 
number  of  the  company's  employees  joined  in  the  strike,  and  in  or- 
der to  continue  operations  the  company  employed  other  persons  in 
other  cities  and  States.  These  other  employees  were  engaged  under 
contracts  which  provided  that  transportation  to  Cleveland  would  be 
paid  by  the  company,  and  in  event  the  new  employees  were  dissatis- 
fied with  conditions  the  company  would  provide  them  with  trans- 
portation back  to  their  homes.  All  these  new  employees  of  the  com- 
pany were  proved  by  the  company's  affidavits  to  be  American  citizens 
of  good  character  and  habits.  With  reference  to  these  affidavits  the 
court  said: 

In  my  opinion,  however,  the  citizenship  of  the  persons  thus  en- 
paged  is  not  a  material  circumstance.  The  law  would  be  the  same 
if  they  were  any  persons  entitled  to  the  privileges  and  immunities 
accorded  to  citizens  of  the  United  States,  including  aliens  lawfully 
admitted,  pursuant  to  treaty  and  the  immigration  laws. 

Shortly  after  the  strike  was  declared  the  mayor  of  Cleveland,  Da- 
vis, publicly  announced  that  the  police  of  the  city  would  arrest  all 
persons  brought  into  the  city  for  the  purpose  of  becoming  employed 
in  the  company's  plants.  In  pursuance  of  this  policy  uniformed 
policemen  boarded  trains  entering  the  city  and  arrested  all  persons 
who  were  on  their  way  to  plaintiff's  plants  and  took  them  to  police 
stations,  where  they  were  locked  up.  This  was  all  done  without  war- 
rants of  arrest,  without  information  or  suspicion  of  the  commission 
of  a  felony,  and  without  the  persons  arrested  having  committed  mis- 
demeanors in  the  presence  of  the  policemen.  The  sole  reason  for  the 
arrests  was  that  the  persons  arrested  were  "  suspicious  persons."  In 
this  manner  the  police  arrested  over  100  prospective  workmen  of  the 
l)laintiff's  and  caused  at  least  4  of  them  to  return  to  their  homes. 

The  plaintiff  company  sued  for  an  injunction  to  restrain  the  mayor 
and  police  of  the  city  of  Cleveland  from  illegally  and  unlawfully  ar- 
resting its  employees.  Judge  Westenhaver  in  granting  the  injunc- 
tion said  in  part : 

It  was  not  seriously  contended  before  me  that  this  procedure  is 
legal.     The  law  to  the  contrary  is  well  settled. 

In  cases  of  felony  arrest  may  be  made  without  a  warrant  only 
when  tlie  arresting  officer  has  information  or  knowledge  of  facts 
reasonably  calculated  to  induce  a  belief  that  a  felony  has  been  com- 
mitted and  that  the  person  thus  arrested  without  warrant  is  guilty 
of  having  committed  it.  In  cases  of  misdemeanors  a  warrant  is  al- 
ways required,  except  when  committed  in  view  of  the  i>eace  officer 
making  the  arrest. 

The  so-called  "  suspicious  person  "  ordinance  of  the  city  of  Cleve- 
land confers  no  authority  in  conflict  with  those  settled  rules  of  law. 
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It  follows  then  that  the  procedure  pursued  by  defendant  is  illegal 
and  that  if  a  violation  of  plaintiff's  rights  results  therefrom  then 
an  injunction  should  issue. 

The  history  of  defendants'  interference  with  persons  employed  by 
plaintiff,  or  seeking  to  enter  of  their  own  initiative  plaintin's  em- 
ployment, is  not  fully  covered  by  the  affidavits  on  file;  but,  as  al- 
ready stated,  this  procedure  has  been  pursued  since  a  few  days  after 
the  declaration  of  the  strike.  On  one  day,  October  16,  1919,  some 
200  persons  came  to  Cleveland  for  the  purpose  of  entering  the  em- 
ploy, either  of  the  plaintiff  or  of  some  other  manufacturer  of  steel 
and  iron  products.  AU  of  these  were  arrested,  detained,  investi- 
gated, and  escorted  by  the  police  out  of  the  city. 

Peaceful,  law-abiding  citizens  stand  in  awe  of  being  arrested,  and 
have  a  proper  respect  for  public  authority.  The  mere  proclamation 
by  the  mayor  and  chief  of  police  of  a  city  that  all  persons  seeking  to 
enter  the  employment  of  the  plaintiff,  to  take  the  place  of  other  per- 
sons who  have  left  that  employment,  will  be  arrested,  detained,  and 
investigated,  would  inevitably  tend  to  prevent  the  plaintiff  from 
obtaining  employees  and  other  persons  to  enter  into  its.  employment. 
The  prejudicial  effects  to  the  plaintiff  are  sufficiently  proved. 

That  plaintiff  is  entitled  to  relief  by  injunction  in  tins  situation 
is  obvious  from  a  consideration  of  well-settled  legal  principles.  It  is 
engaged  in  a  lawful  business  and  has  a  right  to  conduct  that  business 
without  unlawful  interference,  either  by  its  striking  employees  or  by 
any  other  persons.  It  may  solicit  and  procure  persons  to  work  in 
its  plant,  no  matter  where  they  reside,  or  whetner  citizens  of  the 
United  States  or  not.  No  one  may  lawfully  interfere  with  this  right 
of  plaintiff,  and  if  deprived  thereof  its  property  is  destroyed. 

This  is  also  equally  true  of  all  persons  desiring  to  enter  into  the 
employment  of  plaintiff.  To  deny  any  such  person  that  right  because 
he  does  not  live  in  Cleveland  would  be  to  abridge  or  deny  to  such 
person  privileges  and  immunities  belonging  to  every  citizen  of  the 
United  States  and  protected  by  its  Constitution  from  a  denial  or 
abridgement  by  any  State.  The  protection  accorded  by  the  consti- 
tution of  Ohio  is  equally  sweeping.  The  power  to  preserve  the  public 
peace  and  to  arrest  and  prosecute  persons  for  crime  can  not  be  made 
to  support  action  depriving  persons  of  these  constitutional  rights  and 
privileges. 

The  courts  have  uniformly  protected  and  enforced  these  rights  by 
injunction.  The  legal  principles  which  support  equitable  jurisdic- 
tion are  too  well  known  to  require  the  citation  of  authority.  The 
question  has  often  arisen  in  suits  to  enjoin  unlawful  interference  by 
striking  employees  and  their  pickets.  Employees  have  ordinarily 
the  right  to  leave  an  employment  at  will  unless  restrained  by  con- 
tract or  law,  either  singly  or  in  combination. 

They  have  a  right  peaceably  to  persuade  others  to  do  likewise  and 
to  refrain  from  taking  the  places  thus  vacated.  They  have  no  right, 
however,  by  violence,  intimidation,  coercion,  or  threats  to  prevent 
the  former  employer  from  conducting  his  business  at  will,  or  from 
obtaining  other  persons  to  take  their  places  or  to  prevent  such  per- 
sons from  seeking  and  entering  the  places  thus  vacated.  The  rights 
are  at  least  equal.  In  all  cases  in  which  picketing  has  been  allowed, 
the  courts  have  not  hesitated  to  restrain  or  regulate  picketing  in  such 
a  way  as  is  necessary  to  prevent  violence,  coercion,  or  intimidation 
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used  against  the  persons  employed  or  seeking  to  be  employed 
to  take  the  vacant  places. 

l\Tiat  striking  employees  may  not  themselves  do  to  prevent  an 
employer  from  conducting  his  business  may  not  be  done  by  police 
officers  under  the  guise  of  preserving  the  peace  or  preventing  crime. 
Sueh  conduct  is  outside  any  power  or«utliority  conferred  by  the  law 
on  police  officers.  Injunction  will  lie  against  police  and  other  official's 
when  thus  acting  beyond  lawful  power. 


Labor  Orgaxizattoxs — Strikes — Ixterference  With  Emphiy- 
MENT — Injunction — STrdth  v.  Bo  wen  et  al.  Supreme  Judicial.  Comt 
of  MassijBckusetts  {Feb.  4>  1919)^  121  Northsastem  Reporter^  pa4je 
8H, — Rice  &  Hutchins,  employers,  had  a  price-list  agi^eement  with 
the  members  of  the  Shoe  Workers'  Protective  Union,  who  are 
the  defendants  in  this  action.  This  agreement  made  no  provision 
that  the  employer  was  to  employ  only  union  men  in  his  shop.  How- 
ever, the  superintendent  had  been  in  the  habit  of  employing  only 
union  men  because  he  preferred  them.  In  January,  1918,  one  Staf- 
ford, a  member  of  the  union,  "  voluntarily  gave  up  his  job "  as  a 
channeler,  whereupon  Smith  was  brought  from  Lynn  to  fill  the 
vacant  job.  Smith  was  a  nonunion  man,  and  the  superintendent 
told  him  to  join  the  union  before  he  was  employed,  which  Smith  at - 
cordingly  attempted  to  do  by  putting  in  his  applicatwm.  The  appli- 
cation was  refused,  but  Smith  was  employed  notwithstanding  his 
not  belonging  to  the  union.  Later  the  members  of  the  union  went 
on  a  strike  to  have  Smith  removed.  At  the  employer's  request  Smith 
left  their  employ.  He  now  brings  an  action  for  a  permanent  in- 
junction to  prevent  the  union  from  combining  to  prevent  him  from 
being  employed  by  Rice  &  Hutchins.  In  granting  the  motion  for  a 
permanent  injunction  and  thereby  reversing  the  decision  of  tlie  lower 
court,  the  court  said,  in  part : 

An  agreement  by  an  employer  with  a  union  to  give  all  his  work  to 
members  of  the  union  is  legal  and  a  valid  agreement.  A  strike  by 
members  of  the  union  to  enforce  their  rights  under  such  an  agree- 
ment is  a  legal  strike.  But  the  peculiarity  of  this  case  is  that  there 
was  no  stipulation  to  that  effect  in  the  price-list  agreement  between 
Rice  &  Hutchins  and  the  defendant  union.  The  price-list  agreement 
here  in  question  fixed  the  prices  to  be  paid  and  the  conditions  (or 
some  of  them)  under  which  the  work  should  be  done;  in  addition  it 
gave  to  the  union  a  right  to  have  an  agent  "  visit  the  factory  durinir 
working  hours,"  and  to  have  a  shop  committee."  But  this  price- 
list  agreement  went  no  further.  It  did  not  stipulate  that  Rice  & 
Hutchins  should  give  all  their  work  to  members  of  the  union.  It  is 
found,  indeed,  by  the  judge  that  the  purpose  of  ^  the  superintendent 
of  the  factory  "  of  Rice  &  Hutchins  was  "  to  secure  "  union  men  and 
tlieir  shop  "  was  to  nm  as  a  union  ship  "  in  all  departments  with  which 
the  defendant  union  had  to  do.    But  a  price-list  agreement  with  a 
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union  in  which  it  is  agreed  that  the  uiirion  shall  have  a  shop  comnut- 
tee  Md  an  agent  who  shall  be  allowed  to  visit  the  factory  during 
working  hours  is  not  in  and  of  itself  an  agreement  on  the  part  of  the 
eiaplojer  to  give  all  its  work  to  members  of  the  union.  In  case  of 
such  a  price-list  agreement  the  emplo.yer  has  a  right  to  change  his 
mind  and  decide  not  to  eniploj'  union  men  l>ecaus€  he  has  not  made 
an  sigreement  that  he  will  give  all  his  work  to  the  members  of  the 
union  in  question.  Inasmuch  as  the  union  before  the  strike  here  in 
question  had  not  secured  from  Rice  &  Hutchins  an  agreement  to  give 
aU  their  work  to  members  of  the  union,  a  strike  to  compel  Bice  & 
Hutchins  to  employ  none  but  union  men  was  an  illegal  strike.  (W.  A. 
Snow  Iron  Works  v.  Chad  wick,  227  Mass.  S82,  116  N.  E.  801  [Bui. 
No.  246,  p.  171].) 

It  follows  that  the  plaintiff  is  entitled  to  an  injunction  perma- 
nently enjoining  the  members  of  the  defendant  union  from  interfer- 
ing and  from  combining,  conspiring,  or  attempting  to  interfere  di- 
rectly or  indirectly  by  striking  or  othei'wise  with  the  employment  of 
the  plaintiff  by  Bice  &  Hutduns. 


Labor  Okqantzatioks — Strikes — Justifiable  Cause — Violation 
OF  Injunction — CoNariTurroNAWTY  of  Statute  Rbguiatino  Pun- 
isk:went — Waiton  Lunek  Co,  v.  Kecamey  et  dl.,  Supreme  Jvdicial 
Court  of  Massachusetts  {Oct  18^  1920).  1^8  Northeastern  Re- 
porter^ page  J^ZD. — The  employees  of  the  Walton  Lunch  Co.  belonged 
to  a  uni<Hi  known  as  the  Hotel  &  Restaurant  Employees'  Interna- 
tional Alliance,  Local  No.  34.  They  desired  a  contract  with  the 
Iraich  company,  which,  among  other  things,  called  for  a  closed  shop. 
Tlie  defendants,  who  are  officers  and  members  of  the  union,  met  the 
representative  of  the  lunch  compiiny  in  his  office  and  discusse<.l  the 
contract  for  two  hours.  No  decision  was  arrived  at,  and  it  was 
agreed  at  the  request  of  the  company's  representative  to  meet  again 
the  following  day  at  tlie  same  place.  On  the  following  day^  when 
the  union  representatives  put  in  appearance,  the  company's  repre- 
sentative could  not  be  found.  It  was  later  learned  that,  although 
he  was  in  his  office  at  the  time,  he  had  concealed  that  fact  from  those 
in  charge  of  the  office  and  from  the  union  men.  The  union  used  this 
as  a-  cause  for  striking  and  proceeded  to  patrol  or  picket  the  com- 
pany's lunch  rooms.  The  manner  of  this  picketing  led  to  an  injunc- 
tion prohibiting  it,  but  it  was  nevertheless  persisted  in.  This  action 
was  brou^t  to  punish  for  contempt  those  who  had  violated  the  in- 
jmurtioiu  Two  questions  are  involved.  "  Was  the  cause  for  the  strike 
justifiable,  and  could  punishment  be  meted  out  for  contempt  in  a 
case  like  this  wfthont  a  jury  trial,  contrary  to  chapter  389,  Statutes 
1011?^  In  answering  these  questions  the  court  handed  down  the 
following  opinion : 

The  ruling  that  a  strike  for  this  cause  was  justifiable  was  right. 
This  is  not  a  case  of  a  mere  refusal  to  meet  employees  for  discussion 
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• 

of  demands  for  change  of  wages  or  working  conditions.  It  is  not  a 
declination  to  confer  with  strangers  about  the  subject.  It  is  a  plain 
case  of  breach  of  good  faith  and  of  square  dealing  between  man  and 
man  by  intentionally  failing  without  apparent  excuse  and  without 
notice  to  keep  an  engagement  deliberately  made  for  further  consul- 
tation touching  their  contractual  relations  with  each  other.  It  does 
not  appear  that  the  strike  was  in  violation  of  the  terms  of  any  con- 
tract between  the  plaintiff  and  its  employees. 

The  essential  words  of  the  final  decree  are  that  the  defendants  "  are 
perpetually  enjoined  and  restrained  from  interfering  with  the  plain- 
tiff's business  by  picketing  in  such  a  manner  as  to  annoy,  harass,  and 
intimidate  the  plaintiff's  customers  or  intending  customers,  or  his 
(its)  present  employees  or  those  desirous  of  entering  his  (its)  em- 
ployment, or  by  mducing  by  any  means  whatever  any  employee  now 
or  hereafter  under  written  contract  of  employment  to  violate  said 
contract." 

There  is  no  error  of  law  in  this  decree.  Although  not  minute  as 
to  details,  it  unmistakably  enjoins  in  every  particular  all  the  acts  and 
conduct  of  the  defendants  set  forth  in  the  findings  of  fact  as  means 
by  which  the  strike  was  carried  on.  The  scope  of  the  decree  is  co- 
extensive with  findings  as  to  methods  used  to  enforce  the  strike. 
Forms  of  interference  with  the  plaintiff's  rights  which  are  not  found 
to  have  been  practiced  or  threatened  are  not  rightly  included  within 
the  terms  of  an  injunction. 

The  matter  came  on  to  be  heard  before  another  justice,  who  has  re- 
served for  our  consideration  in  that  connection  the  question  whether 
Statutes  1911,  chapter  339,  is  constitutional.  The  pertinent  part  of 
the  statute  is  in  section  1,  which  is  in  these  words : 

"The  defendant  in  proceedings  for  violation  of  an  injunction, 
where  it  appears  from  the  petition  filed  in  court  alleging  the  viola- 
tion that  the  violation  is  an  act  which  also  would  be  a  crime,  shall 
have  the  right  to  trial  by  jury  on  the  issue  of  fact  only  as  to  whether 
he  committed  the  acts  alleged  to  constitute  the  said  violation,  and  the 
said  trial  by  jury  shall  take  place  forthwith,  and  if  there  is  no  sitting 
of  a  jury  in  the  county  where  the  contempt  proceedings  are  to  be 
heard,  a  venire  shall  issue  to  impanel  a  jury  forthwith." 

It  is  provided  by  section  2  that  the  act  shall  not  apply  to  the  pro- 
ceedings in  the  probate  court. 

It  is  an  essential  element  of  a  court  that  it  possesses  power  to  en- 
force its  orders  and  to  protect  itself  from  having  its  authority  flouted. 
It  was  said  bv  Chief  Justice  (Jray  in  Cartwright's  case  (114  Mass. 
230,  238) :       "^ 

''  The  summary  power  to  commit  and  punish  for  contempts  tend- 
ing to  obstruct  or  degrade  the  administration  of  justice  is  inherent 
in  courts  of  chancery  or  other  superior  courts,  as  essential  to  the  ex- 
e<!ution  of  their  powers  and  to  the  maintenance  of  their  authority, 
and  is  part  of  the  law  of  the  land,  within  the  meaning  of  the  Magna 
Charta  and  of  the  twelfth  article  of  our  Declaration  of  Rights." 

This  statement  is  complete,  unequivocal,  and  binding  upon  us.  To 
undertake  to  amplifv  or  make  it  more  clear  by  further  discussion 
would  be  vain.  Similar  statements  are  to  be  found  in  the  decisions 
of  numerous  other  courts  where  the  question  has  arisen. 
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Trial  by  jury  of  the  question  whether  a  contempt  of  court  had 
been  committed  would  be  a  serious  limitation  of  the  power  of  courts- 
It  has  been  so  held  whenever  the  point  has  arisen.  (Gompers  v.  Bucks 
Stove  &  Range  Co.,  221  U.  S.  418,  460,  31  Sup.  Ct.  492  [Bui.  No.  95, 
p.  323].) 

A  number  of  other  cases  were  cited,  the  court  finding  therefrom 
that  "  the  conclusion  is  inevitable  that  this  statute  is  unconstitutional 
as  applied  to  the  case  at  bar." 


Labor  Organizations — Strikes — Picketing — Closed  Shop — Dam- 
ages— Michaels  et  al,  v.  Hillman  et  al,^  Supreme  Court  of  New  York^ 
Trial  Term^  Monroe  County  {June  25, 19^0) ,  183  New  York  Supple- 
i7ient^  page  195, — ^This  was  an  action  for  an  injunction  and  damages 
by  Michaels  and  others  against  the  Amalgamated  Clothing  Workers 
of  America,  certain  of  its  members,  and  Hillman,  its  president.  The 
plaintiffs  are  engaged  in  the  clothing  business  and  employ  a  large 
number  of  workers.  Previous  to  1915  the  plaintiffs  had  had  a  con- 
tract arrangement  with  the  United  Garment  Workers,  an  organiza- 
tion affiliated  with  the  American  Federation  of  Labor.  Upon  the 
breaking  down  of  this  union  in  1915  the  plaintiffs  refused  to  have 
any  more  dealings  with  any  unions  whatever,  but  set  up  and  main- 
tained an  inside  shop  organization  of  its  workers  and  declared  it  to 
be  their  policy  not  to  have  in  their  employ  any  employees  who  were 
members  of  an  outside  organization  or  union.  The  Amalgamated 
Clothing  Workers  of  America  had  organized  most  of  the  city  of 
Kochester,  where  plaintiffs  are  located,  and  in  1919  entered  into  a 
contract  with  all  the  clothing  manufacturers  of  that  city  except  the 
plaintiffs.  The  aloofness  of  the  plaintiffs  aroused  the  hostility  of  the 
union,  and  it  set  about  unionizing  their  plant.  The  plaintiffs  always 
immediately  discharged  any  of  their  employees  who  joined  a  union. 
The  union  knowing  this,  secretly  induced  about  200  of  plaintiffs* 
employees  to  join  the  union,  and  then  when  plaintiffs  still  adhered 
to  their  policy  of  refusing  to  recognize  it,  it  declared  a  strike  and 
proceeded  to  picket  the  plant.  Later,  the  greater  part  of  plaintiffs' 
employees  joined  the  United  Garment  Workers'  Union  with  the  sanc- 
tion of  plaintiffs,  but  this  did  not  satisfy  the  officials  and  members 
of  the  Amalgamated  Clothing  Workers'  Union,  and  the  strike  and 
picketing  were  continued.  Violence  and  intimidation  were  resorted 
to  by  the  strikers,  which  brought  them  a  certain  measure  of  success, 
causing  plaintiffs  damage.  The  court  in  granting  plaintiffs'  plea 
and  awarding  a  permanent  injunction  against  the  unlawful  acts  of 
the  union  and  its  members  said  in  part: 

The  case  turns  upon  the  question  as  to  whether  or  not  force,  or 
what  is  equivalent  to  force,  was  employed  by  the  defendants  to  secure 
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this  recognition.  If  no  tlireats,  intimidation^  force,' violence,  or  otlier 
coercive  measures  were  employed,  the  defendants  are  not  liable,  for 
they  were  within  their  rights  in  seeking  to  compel  recognition  by 
calling  a  strike.  Whatever  number  of  pickets  was  necessary  to  secure 
the  reasonable  and  lawful  purpose  of  tne  union  is  sanctioned  by  law, 
but  where  the  number  is  swelled  to  50()  or  600,  and  at  times  to  U0<)0, 
made  up  in  part  of  workers  from  other  factories,  the  unnecessary 
and  unlawful  purpose  to  awe  and  intimidate  by  numbers  is  ap- 
parent. Intimidation  may  consist  in  numl)ers  alone  without  any 
actual  notice.  Many  of  the  workers  in  plaintiffs'  factories  were  girls, 
and  in  such  a  case  a  large  crowd  of  pickets,  composed  in  part  of 
women  of  foreign  birth,  with  the  calling  of  opprobrious  names^  and 
expressions  and  gesticulations  of  violence,  would  be  sufficient  alone  to 
intimidate,  without  a  single  blow  being  struck. 

Actual  violence  supplemented  opprobrious  epithets.  Tliere  was  no 
physical  \aolence  every  day,  but  that  was  hardly  necessary.  An 
overt  act  of  this  kind  now  and  then  would  be  a  sufficient  warning, 
and  a  blow  or  disturbance  now  and  then  would  be  rumored  alK>ut^ 
and  be  quite  adeijuate  as  an  object  lesson.  It  is  enough  if  violence 
was  employed  with  sufficient  fre<iuency  to  warrant  the  conclusion 
that  it  was  a  part  of  the  program  for  conducting  the  strike.  There 
were  actual  assaults  upon  employees,  and  interferences  witli  an*  I 
even  attacks  on  the  police.  Twenty-nine  arrests  were  ma<le,  which 
represent,  however,  only  a  small  fraction  of  the  number  of  mi>^- 
demeanors  actually  committed.  The  number  of  police  deeme<l  necer>- 
sary  on  the  grouna,  and  the  necessity  for  reserves  at  the  police  station 
for  emergencies,  indicate  the  temper  of  the  so-called  picketers  and 
the  condition  that  existed.  If  the  leaders  admonished  the  strikers 
not  to  indulge  in  violence,  there  is  no  e\'idence  that  they  followed 
the  advice,  or  that  anything  was  done  by  the  union  to  punish  the 
offenders.  Thev  created  a  situation  from  which  violence  mi<rht  i>e 
expected,  bv  congregating  unnecessary  crowds  at  the  factories,  and 
must  take  tKe  full  responsibility  for  the  results,  and  can  not  be  heard 
to  exculpate  themselves  by  the  claim  of  advice  given  that  was  not 
heeded.  The  speeches  made  at  the  general  meeting  at  Convention 
Hall  show  that  the  temper  of  the  leaoers  was  no  more  modeTate  than 
that  of  the  rank  and  file  of  the  workers,  and  these  speeches  were  well 
calculated  to  lead  them  to  belie\'e  that  their  conduct  was  not  dis- 
approved. 

The  defendants  sought  to  interfere,  also,  with  the  contract  of  the 
United  Garment  Workers.  While  the  strike  was  in  progress,  tlie 
plaintiffs'  employees  in  large  numbers  joined  the  T^nited  Garment 
Workers  affiliated  with  the  American  Federation  of  Labor,  but  the 
strike  and  its  methods  continued  just  the  same.  Salvation,  it  seems, 
could  be  secured  only  through  the  upbuildimr  of  an  organization 
represented  by  the  defendants.  The  United  Garment  Workers  had 
as  much  T^'^f^t  on  the  ground  as  did  the  Amalgamated  Clothing 
Workers.    The  latter  has  no  patent  right  on  unionism. 

This  intolerant  attitude  of  the  Amalgamated  Clothing  Workers 
toward  the  Ignited  Garment  Workers  savors  of  a  species  of  domi- 
nation which  does  not  inspire  confidence  in  their  ultimate  purposes. 

But  not  only  were  the  Amaljramated  Clothing  Workers  opposed 
to  the  unionization  of  the  plaintiffs'  factories  by  the  United  Garment 
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W^^ffirs,  but  t}>ey  yvere  ufiwJUiag  ih^t  iadepenrdeat  cozitr actors  and 
home  workers  who  were  making  garments  for  the  plaintiffs  sivould 
have  the  privilege  of  worldng  for  the  plaintiffs.  House  workers 
were  persuaded  by  promises  of  strike  benefits,  or  by  still  more  effec- 
tive measttres,  to  quit  working  for  the  plaintiffs. 

Thus  by  means  that  were  in  part  lawful,  but  in  most  part  illegal, 
the  defendaate  have  sought  economically  to  strangle  the  plaintiffs' 
business,  in  order  to  compel  them  to  reoogniae  an  organization 
a^^ainst  their  wishes.  "Employees,  having  struck,  will  not  be  per- 
mitted, tJiough  it  might  subdue  their  late  employer,  to  coerce  detders 
and  users  into  starving  his  business."  ^Ii-on  Moldei's'  Union  v. 
Allis- Chalmers  Co.,  166  Fed.  45,  5L)  Tae  law  diould  fa\t>r  the 
lawful  purposes  of  ttaiouization,  but  "rights  diat  are  lawful,  and 
purposes  that  ane  useful  ajid  just,  can  not.  however,  be  effectuated 
and  accomplished  by  unlawful  means."  (Auburn  Draying  Co.  v. 
Warden,  227  N.  Y.  1, 124  N.  E.  97  [see  p.  172].) 

All  the  defendants  who  acted  in  concert  with  respect  to  the  illegal 
taetms  <^onoeived  and  employed  .ar«  liable  for  the  damages  oocasioped 
tfherebir.  The  ^rtional  organization  must  bear  its  shape  of  tlie*  re- 
sponsibility. It  had  two  national  organizers  on  the  ground  before 
the  strike  wag  called,  and  it  is  a  fair  conclusion  that  they  were 
directing  the  action  of  the  joint  board  and  the  conduct  of  the  strike 
in  the  interest  of  the  national  body. 

A  concert  of  action  by  a  labor  organization  and  its  members  to 
compel  recognition  of  a  union,  or  to  redress  grievances,  by  means  of 
threats,  intimidations,  force,  violence,  or  similar  coercive  measures 
constitutes  a  conspiracy,  whether  such  intention  was  present  at  the 
inception  of  the  strike  or  afterward,  and  a  national  unincorporated 
labor  union  is  liable  for  damages,  if  its  officers  and  agents,  acting 
within  the  scope  of  their  authority  as  such,  called  and  carried  on  the 
strike,  with  the  intention  of  using  such  unlawful  means,  and  used 
si»ch  means ;  hut  the  liability  does  not  extend  to  the  individual  mem- 
l^ers  who  are  not  specially  connected  with  such  acts. 

The  plaintiffs  are  entitled  to  a  permanent  injunction,  restraining 
tlie  defendants  substantially  in  the  terms  of  the  temporary  injunction 
heretofore  granted  (181  "N,  Y.  Supp.  165),  and  to  damages  to  be 
hereafter  determined. 

-  LaSOR  OBGJOaZATIONS — STRIKEfi — ^PlCKiETIBro— ClOSED    ShoP — ^Mo- 

KOPOUES — JoTMi>&B  OF  PLAINTIFFS — Boldwm  LwtnbeT  C<y,  et  al.  v. 
Loccd  S60^  iTUemational  Brotherhood  of  Teamisters^  Chauifeurs^  Stn^ 
blemen,  whd  Helpers  of  America^  et  al,.  Cov/rt  of  Chancery  of  New 
«/^«ey  {Feb.  So,  1320),  109  Atlantic  Reporter,  page  i^/.— The  com- 
plainants are  15  in  number,  and  are  operators  of  lumber  yards  and 
dealers  in  building  and  masons'  materials  who  have  associated  them- 
selves solely  for  the  purpose  of  prosecuting  this  action  for  an»  in- 
junction to  restrain  the  defendant  unions  from  engaging  in  picket- 
ing their  yards.  The  defendants  aie  three  local  unions,  tlie  Inter- 
laaiionid  Brotiierhood  of  Teamsters^  etc  the  Hudson  Countv  Build- 
TTi^  Trades  Council,  tfee  Coal  Drivers'  Union,  and  various  indi- 
viduals said  to  represwit  other  unions.    These  unions  had  each  year 
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made  agreements  with  the  various  complainants  fixing  wages,  hours 
of  labor,  establishing  closed  shops,  etc.,  and  as  January  1,  1920,  ap- 
proached the  unions  prepared  new  demands  which  they  desired  in- 
corporated in  the  agreement  for  1920.  These  demands  called  for  a 
Aveekly  wage  increase  of  $10  and  the  reduction  of  the  working  hours 
per  day  from  10  to  9.  The  complainants  would  not  agree  to  any  larger 
increase  in  wages  than  $3,  whereupon  the  unions  declared  a  strike. 
In  furtherance  of  the  strike  various  members  engaged  in  "  peaceful 
picketing"  of  the  complainants'  yards.  Strangers  were  also  hired 
to  engage  in  picketing  the  yards.  The  tactics  of  the  latter  although 
persuasive  were  not  in  all  cases  exactly  peaceful.  The  complainants 
by  reason  of  these  activities  were  compelled  to  shut  down  their  re- 
spective businesses.  They  then  associated  themselves  together  and 
brought  this  action  for  an  injunction  to  restrain  the  picketing.  In 
rendering  the  decision  granting  the  injunction  the  court  first  disposed 
of  questions  of  jurisdiction,  dismissing  the  bill  as  to  the  Coal  Drivers' 
Union,  which  did  not  appear  to  be  properly  before  the  court,  but 
retaining  jurisdiction  as  to  the  teamsters,  who  were  shown  to  have 
been  active,  and  properly  represented  at  the  proceedings.  Continu' 
ing,  the  court  said : 

The  next  objection  denies  the  right  of  complainants  to  unite  in  the 
prosecution  of  this  action,  and  the  facts  pertinent  to  its  consideration 
are :  That  the  former  contracts  between  the  employers  and  their  em- 
ployees were  joint  contracts  executed  by  complainants  and  the  de- 
fendant organizations;  that  the  contract  in  question  is  of  the  same 
joint  character;  that  the  vote  to  order  the  strike  was  taken  at  a  joint 
meeting  of  the  unions;  that  the  strike  against  all  the  complainants 
was  called  and  went  into  effect  at  the  same  time,  and  has  been  di- 
rected and  managed  in  the  same  way  and  by  the  same  parties,  and 
the  result  has  been  common  to  all  the  yards — a  complete  cessation  of 
business.  The  rules  of  the  court  are  to  be  liberally  construed,  and  rules 
Xos.  0,  23,  and  24  (100  Atl.  vii,  viii)  seem  clearly  to  sanction  the 
joinder  of  complainants  in  prosecuting  this  action,  in  which  there  is 
a  common  question  of  law  and  facts  arising  out  of  the  same  trans- 
actions with  the  defendants,  and  in  which  they  seek  to  prevent  de- 
fendants by  their  joint  conduct  doing  them  severally  an  injury  for 
their  joint  refusal  to  comply  with  defendants'  demand  for  the  execu- 
tion by  them  of  this  joint  contract.  Their  grievances  and  injuries 
arise  outof  the  same  joint  transactions,  and  are  the  results  of  the  same 
joint  action  and  conduct  of  defendants;  and  no  satisfactory  reason 
has  been  shown  why  they  should  not  be  permitted  to  jointly  ask  for 
relief. 

Objection  is  particularly  urired  against  the  injunctive  relief  sought 
on  that  branch  of  the  case  relating  to  the  execution  of  the  contract 
containing  the  provisions  for  making  the  yards  of  complainants 
dosecl  shops  to  all  nonunion  men,  the  insistment  being  that,  if 
such  contracts  are  illegal,  complainants  need  not  perform  them ;  and, 
further,  because  complainants  during  the  past  four  years  have  exe- 
cuted, without  objection,  contracts  containing  similar  provisions. 


TEXT  AND  SUMMARIES   OF  DECISIONS.  261 

Contracts  of  this  character,  containing  provisions  designed  to 
unionize  an  entire  industry  in  a  territory  as  large  as  Hudson  County, 
do  not  appear  to  have  come  directly  before  our  courts  for  considera- 
tion, except  as  hereinafter  mentioned.  In  other  jurisdictions  -where 
they  have  been  involved  thev  have  uniformly  been  held  to  be  illegal 
as  against  public  policy.  (Connors  v.  Connolly  (Connecticut  Court 
of  Appeals) ,  86  Conn.  641,  86  Atl.  604.) 

The  illegality  of  such  contracts  is  pronounced  upon  the  funda- 
mental principles  of  our  theory  of  government,  to  which  monopolies 
of  any  kind  affecting  in  any  way  the  utmost  freedom  of  the  indi- 
vidual to  pursue  his  lawful  trade  or  business  are  abhorrent. 

The  remaining  question  to  be  considered  relates  to  the  restraint 
on  peaceable  picketing.  It  is  insisted  that  the  restraint  imposed 
under  the  rule,  and  which  is  asked  to  be  continued  by  preliminary 
injunction,  enjoins  peaceful  picketing  and  persuasion,  and  that  in 
this  respect  it  is  beyond  the  scope  of  the  restraint  imposed  by  Vice 
Chancellor  Bergen  m  Jonas  v.  Glass  Assn.,  72  N.  J.  Eq.  653,  66  Atl. 
953,  and  approved  by  the  Court  of  Errors  and  Appeals  in  77  N.  J. 
Eq.  219,  79  Atl.  262,  in  affirming  the  decree  in  the  case. 

A  careful  consideration  of  the  vice  chancellor's  opinion,  and  of 
the  opinion  of  Chancellor  Pitney  in  the  court  above,  and  the  dis- 
senting opinions  therein,  do  not  support  this  insistment.  Vice  Chan- 
cellor Bergen  quoted  with  approval  from  the  opinion  of  Judge 
McPherson  in  A.  T.  &  S.  F.  Ry.  Co.  v.  Gee  (C.  C.),  139  Fed.  582, 
that,  "There  is  and  can  be  no  such  thing  as  peaceful  picketing 
any  more  than  there  can  be  chaste  vulgarity,  or  peaceful  mobbing, 
or  lawful  lynching,"  and  later  in  his  opinion  the  vice  chancellor  held 
that  such  picketing  "  in  its  mildest  form  is  a  nuisance,  and  to  com- 
pel a  manufacturer  to  have  the  natural  flow  of  labor  to  his  em- 
ployment sifted  by  a  self-constituted  *  ♦  ♦  committee,  whose 
very  presence  upon  the  highway  for  such  purpose  is  deterrent,  is 
just  as  destructive  of  his  property,  and  is  a  boycott  which  prevents 
the  sale  of  his  product."  This  language  was  neither  criticized  nor 
modified  in  any  of  the  opinions  in  the  court  above.  Chancellor  Pit- 
ney in  delivering  the  prevailing  opinion  summarized  the  10  fea- 
tures of  the  strike  to  which  the  restraint  advised  by  Vice  Cl^ancellor 
Bergen  applied,  and  his  comment  on  No.  3  was: 

"with  respect  to  other  persons  not  as  yet  employed,  but  willing 
to  take  employment  under  the  complainant,  the  defendants  are  re- 
strained from  interfering  to  prevent  this  by  coercion  or  personal 
molestation  and  annoyance,  but  are  not  restrained  from  using  mere 
persuasion  in  such  a  case." 

The  present  hearing  was  on  a  return  to  a  rule  to  show  cause  why 
the  injunction  should  not  issue,  the  rule  having  laid  down  certain 
restraints  in  the  meantime.  These  restraints  were  embodied  in  a 
temporary  injunction  not  affecting  certain  of  the  plaintiffs  whose 
plants  were  not  shown  to  have  been  affected,  other  restraints  also 
being  added,  binding  upon  the  unions  and  "  their  representatives  and 
those  associated  with  them  in  the  promotion  and  management  of 
the  strike." 
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Labor  Obganizations — Stkik£.s — Picketing — Injcnctiox — Cox- 

STTTUTIONAIITT  OF  AjrTI-IN-/UNCX50N  Law  OT  QfifiGQlir — Gf>de7l^ld  W 

Centrei  Labor  Council  of  PorUmid  and  vicinity  et  <^.,  Supreme  Court 
of  Oregon  {Oct.  /,  1990),  192  Pacific  Reporter,  page  7^.^.— <J«orge  L. 
Greenfield  was  a,  shoe  merchant  in  tlie  city  of  Portland,  Oreg.,  where 
he  maintained  two  stores  in  which  he  esaployed  a  coii^derable  number 
of  clerks.  His  cierks  b^ofiged  *to  the  Betall  Clerks'  Int^matioQai  Pro- 
tectire  Association,  Local  Union  No^  1257,  which  is  a  part  of  and  is 
represented  by  the  Central  Labor  CoimciL  On  March  1, 1919,  Green- 
field entered  into  an  agreem^it  with  the  clerks"  miion,  good  for  a  1^ 
■Mmthfi^  period,  in  which  stipulations  were  made  as  to  houi^s  of  labor, 
holidays,  times  for  meal&.  and  payment  for  overtime.  He  also  agreed 
to  maintain  a  closed  ^op.  About  Novemb^*  15,  1919,  Greenfield 
required  certain  of  his  employees  to  work  four  hours  a  weA  over- 
time without  additional  compensation;  be  also  failed  to  maintain  a 
strictly  closed  shop,  and  on  Januaiy  13,  1920,  he  wholly  repudiated 
his  contract.  The  union  called  a  stiike  on  January  19^  ajid  at  once 
pi>oceeded  to  picket  plaintiff's  shops.  The  pickets  bere  banners  a^id 
wore  scarfs  on  which  it  was  declared  that  piaintitf  was  unfair  to 
organized  labor,  and  they  accosted  prospective  cusrf;omers  and  en- 
deavored to  persuade  them  not  to  deal  with  the  plaintiff. 

llie  Stiite  of  Oregon  passed  a.  law,  chapter  346,  Laws  of  1919,  de- 
claring labor  Anions  to  be  lawful  organizaticms ;  restricting  the 
powers  of  any  court  of  the  State  in  the  granting  of  injunctioiis:  de- 
claring the  labor  of  a  human  being  not  a  commodity  or  article  of 
commerce;  and  prohibiting  the  indictment,  prosecution,  or  trial  of 
any  pei*son  or  combinations  of  persons  for  any  act  in  furtherance  of 
tfae  bettering  of  his  or  their  conditions,  unless  such  a^t  shoiiM  be  for- 
bidden by  law  if  done  bj-^  an  individual. 

Greenfield  brought  action  on  January  23,  1920,  for  an  injunction 
against  the  union  to  stop  the  picketing,  alleging  that  the  pickets 
were  ruining  his  business,  and  as  the  defend^ints  were  insolvent  he 
had  no  adequate  reme-dy  at  law.  The  dreiiit  court  granted  his  peti- 
tion, and  an  injunction  was  issued  and  the  defendants  appe^^d,  de- 
claring that  under  the  law  they  could  not  be  enjoined  from  picketing. 
The  court  upheld  the  constitutionality  of  the  law  and  modified  the 
judgment  granting  tl\e  injunction.  Tlie  opinion  is  in  part  as  fol- 
lows: 

The  vital  question  presented  is  the  application,  construction,  and 
constitutionality  of  chapter  846,  Laws  1919. 

Although  we  agree  with  the  trial  court  in  its  findings  as  to  what 
the  pickets  said,  yet,  as  we  construe  the  record^  they  spoke  in  an 
ordinary  tone  of  voice  and  not  in  a  loud  or  unusual  manner.  Police- 
men were  present  and  there  is  no  evidence  of  any  complaint  or 
arrests,  or  that  there  was  any  violence  or  disturbance  of  tne  peace. 
In  fact,  the  pickets  were  placed  in  front  of  each  store  for  the  sole 
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purpose  of  adviBing  people  entering  or  departing  therefrom  that 
"  this  place  is  unfair  to  organized  labor.  Please  do  not  patronize  it. 
Frienct  of  union  labor  and  all  workingmen  will  not  patronize  this 
place.  All  others  should  not."  That  was  the  sum  and  substance  of 
their  offering.  The  words  were  uttered  in  the  usual  and  ordinary 
tone  of  voice  used  by  people  speaking  to  others  on  a  public  street. 

It  is  also  shown  by  the  amdavits  of  three  of  his  employees  that 
the  plaintiff  had  violated  his  contract  with  them  in  respect  to  the 
payment  for  overtime,  although  this  was  denied  by  his  manager. 
In  other  words,  there  was  a  dispute  between  an  employer  and  em- 
ployees growing  out  of  an  employment,  within  the  terms  and  pro- 
visions of  chapter  346,  Laws  1919. 

Because  a  strike  was  .declared  and  the  union  employees  walked  out, 
plaintiff  claims  that  the  relation  of  employer  and  employee  ceased 
to  exist. 

The  contract  between  plaintiff  and  the  defendant  union,  as  stated, 
did  not  expire  until  March  1,  1920«  The  strike  was  called  on  Jan- 
uary 19,  1920.  At  that  time,  according  to  the  finding  of  the  trial 
court,  all  of  the  employees  of  the  plaintiff  at  both  of  his  stores,  except 
four,  were  members  of  the  defendant  union.  The  complaint  in  this 
suit  was  filed  on  January  23,  1920,  Based  upon  such  facts,  we  hold 
that  the  relation  of  the  employer  and  the  employee  and  the  terms 
and  conditions  of  employment  continued  to  exist  after  the  strike 
was  called,  bringing  the  case  under  sections  2  and  3  of  chapter  346. 

Assuming  that  to  be  true,  plaintiff  contends  that  such  sections  are 
unconstitutional.  Section  2  of  chapter  346  is  identical  with  para- 
graph 1464,  Arizona  Civil  Code  of  1913,  and  with  section  20  of  the 
Clayton  Act.  If  it  is  unconstitutional,  so  are  the  two  latter  laws. 
The  Clayton  Act  was  passed  in  1914.  In  so  far  as  we  are  advised  its 
constitutionality  has  never  been  attadoed  and  no  Federal  court  has 
ever  declared  it  unconstitutional. 

Again,  section  2  of  chapter  346  is  identical  with  paragraph  1464 
of ^ the  Arizona  Civil  Code  of  1913,  the  constitutionality  oi  which  was 
sustained  in  the  opinion  of  the  Supreme  Court  of  that  State  on  De- 
cember 14,  1918.  Chapter  346  was  enacted  by  the  Oregon  legislativ^e 
assembly  of  1919,  and  in  the  absence  of  the  refererfdum,  became  the 
law  of  this  State  90  days  after  its  passage.  In  other  words,  at  the 
time  of  its  adoption  section  2  of  chapter  346,  which  is  a  copy  of  para- 
graph 1464  of  the  Arizona  Civil  Code  of  1913^  had  been  construed 
and  its  constitutionality  was  sustained  by  a  decision  of  the  Supreme 
Court  of  Arizona. 

The  question  was  raised  in  the  case  of  Truax  v.  Corrigan,  20  Ariz. 
7, 1T6  Pac.,  570  [p.  222]. 

By  the  terms  of  the  contract,  the  defendant  union  had  notified  all 
members  of  labor  unions  that  the  plaintiff  had  signed  an  agreement 
with  it  and  in  effect  that  he  was  "  fair  to  organized  labor.''     After 

Elaintiff  broke  the  contract  the  strike  became  and  was  legally  justi- 
ed,  and  the  defendants  then  had  at  least  the  legal  right  to  notify 
members  of  the  union  that  he  was  "  unfair  to  organized  labor."  It 
was  a  justifiable  strike  for  a  lawful  purpose,  and,  as  we  construe 
the  record,  it  was  done  in  a  peaceful  and  lawful  manner.  It  was 
called  because  the  plaintiff  breached  his  contract  and  to  further  and 
protect  the  interests  of  the  union  and  its  members.    Any  damage  to 
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plaintiff  therefrom  was  incidental  to  the  strike  and  was  damnum 
absque  injuria. 

The  decree  of  the  circuit  court  will  be  modified,  and  one  will  be 
entered  here  permitting  the  defendants  during  business  hours  to 
place  and  maintain  one  picket  only,  on  the  outer  edge  of  the  side- 
walk, at  each  public  entrance  to  plaintiff's  stores,  with  authority  to 
each  picket  to  wear  a  banner  or  scarf  inscribed  with  the  words,  "TJn-  ' 
fair  to  organized  labor,  Local  Union  No.  1257,"  and  in  the  usual  or- 
dinary tone  of  voice  used  by  one  individual  in  addressing  another 
on  the  public  street  to  say  to  anv  prospective  customer :  "  This  place 
is  unfair  to  organized  labor.  Pfease  do  not  patronize  it.  Friends  of 
union  labor  and  all  workingmen  will  not  patronize  this  place  " — ^but 
not  in  any  manner  to  impede  or  interfere  with  the  right  of  any  one 
to  enter  or  depart  from  the  said  stores  or  any  passer-by.  Any  picket 
so  placed  is  hereby  enjoined  from  the  doing  of  any  other  act  or 
thing  which  is  intended  to  or  would  divert  or  turn  away  any  patron 
or  prospective  customer  from  plaintiff's  places  of  business.  Other- 
wise the  defendants  and  each  oi  them,  their  agents,  servants  and  em- 
])loyees,  are  hereby  enjoined  and  prohibited  from  interfering  with, 
intimidating,  or  harassing  the  plaintiff  or  any  of  his  employees  at 
his  said  place  of  business  or  from  the  use  of  any  violence,  threat,  or 
intimidation  to  induce  any  customer  or  patron  to  withhold  or  with- 
draw patronage  from  the  plaintiff. 


Labor  Orga  niz  ations — Stri  kes — Picketing — ^Injunction — ^Ef- 
fect OF  Clayton  Act — Layxgenherg  Hat  Co,  et  aZ.  v.  United  Cloth  Hat 
and  Cap  Makers  of  North  America  et  aZ.^  United  States  District  Court  ^ 
Eastern  District  of  Missouri  {June  11^  1920)^  266  Federal  Reporter^ 
page  127, — The  defendants  are  a  labor  union,  and  its  members  brought 
about  a  strike  throughout  the  entire  trade  for  the  purpose  of  unioniz- 
ing it.  During  the  strike  unlawful  picketing  was  indulged  in  and  acts 
of  violence  were  committed.  The  employers  sued  for  an  injunction, 
and  a  temporary  restraining  order  was  granted.  In  making  the  in- 
junction permanent  the  court  referred  extensively  to  the.Kinlock 
Telephone  case,  p.  212,  saying  in  part : 

I  think  upon  the  merits  that  no  necessity  exists  for  any  lengthy 
dissertation  upon  the  law  which  applies  to  the  facts  adduced  in  evi- 
dence. Latelj  this  court,  in  the  case  of  Kinloch  Telephone  Co.  et  al. 
'i\  Local  Union  No.  2  of  International  Brotherhood  of  Electrical 
Workers,  265  Fed.,  312,  took  occasion  to  discuss  some  of  the  things 
which  can  not  lawfully  be  done  by  striking  employees  as  well  as  many 
of  the  things  which  those  employees  may  lawfully  do.  In  that  case 
I  took  occasion  to  lay  down  a  test  of  what  is  lawful  and  what  is 
peaceful  by  stating  that  to  my  mind  the  plain  and  simple  language 
of  the  Clayton  Act  (38  Stat.,  730)  itself  disclosed  what  is  lawful  and 
what  is  peaceful;  conversely,  "he  who  runs  may  read"  what  is  un- 
lawful and  what  is  unpeacelul. 

The  test  which  I  stated  in  that  case,  and  which  I  now  repeat  (and 
that  is  almost  in  the  language  of  the  Clayton  Act  itself),  could  be 
put  in  the  form  of  a  question :  Would  any  ordinary  citizen  be  per- 
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mitted  to  do  the  acts  complained  of  in  this  case  if  no  strike  or  labor 
dispute  existed?  If  he  could  do  those  things^  absent  a  strike,  then 
of  course  he  could  do  them,  present  a  strike;  m  other  words,  if  any 
ordinary  citizen,  when  no  strike  exists,  can  do  a  given  act  against 
the  rights,  person,  peace,  or  property  of  another,  and  not  commit 
thereby  a  breach  of  the  peace,  or  an  act  of  lawlessness,  then  the  strik- 
ing employee  can  do  the  same  act  when  there  is  a  strike  existing. 

This  case,  by  the  great  weight  of  the  evidence,  shows  an  outrageous 
condition  of  mass  picketing  under  a  situation  and  condition  which 
no  stretch  of  the  imagination  can  denominate  as  either  peaceful  or 
lawful.  There  were  numerous  instances  of  threats,  abuse,  and  abusive 
hvnguage,  of  domiciliary  visits  and  physical  assaults  upon  and  di- 
rected at  employees  and  potential  employees ;  that  is,  those  who  de- 
sired to  become  such.  These  I  need  not  detail ;  suffice  it  to  say  that 
the  record  in  the  case  simply  reeks  with  things  of  this  sort.  I  can 
hardly  conceive  of  a  more  outrageous  situation  in  this  behalf  than 
that  which  has  been  presented  by  the  evidence  adduced  in  this  case. 

The  cases  which  i  have  cited,  and  many  others  with  which  the 
books  are  fairlv  filled,  hold  that  the  Clayton  Act  does  not  justify  the 
doing  of  the  things  which  the  record  in  this  case  shows  were  done. 
Not  alone  were  these  unlawful  and  unpeaceful  acts  committed  by 
(lefendants,  or  some  of  them,  and  those  acting  in  concert  and  combi- 
nation with  them,  before  the  issuance  of  the  injunction  in  this  case, 
but  afterwards,  while  it  was  in  force,  -in  utter  contempt  of  its  pro- 
hibitions. 

Without  further  comment,  I  am  of  the  opinion  that  the  temporary 
injunction  in  this  case  should  be  made  perpetual.  Let  a  decree  bne 
drawn  accordingly, 

Labor  Organizations — Strikes — Picketing — Injunction — Vio- 
lation— Ash-Madderix-Rde  Co,  v.  International  Ladies*  Garment 
Workers^  Union  et  al,^  Supreme  Court  of  Illinois  (Dec.  17^  1919)^ 
J2o  Northeastern  Reporter^  page  258, — The  plaintiffs  are  various 
manufacturing  concerns  of  Chicago  engaged  in  the  manufacture  of 
women's  garments.  The  defendants  are  the  International  Ladies' 
Ciarment  Workers'  Union,  which  has  a  number  of  local  unions  in 
Chicago  whose  members  are  a  part  of  the  plaintiffs'  employees,  Sol 
Seidman,  the  vice-president  of  the  union,  and  various  other  individ- 
uals. Seidman  came  to  Chicago  from  New  York  and  assumed  charge 
of  the  affairs  of  the  union  in  Chicago  and  later  assumed  charge  of 
and  conducted  the  strike.  The  union  sent  a  letter  to  the  various 
plaintiffs  presenting  certain  demands  and  stating  that  in  event  the 
letter  was  not  answered  a  strike  of  their  employees  would  be  de- 
clared. »  The  letters  were  not  answered  and  the  strike  was  called. 
The  strikers  proceeded  to  picket  the  plaintiffs'  establishments  and 
to  resort  to  various  violent  methods  of  persuasion  in  an  attempt  to 
prevent  plaintiffs'  employees  from  working.  The  plaintiffs  sued 
for  and  obtained  injunctions  restraining  the  strikers  from  doing  the 
unlawful  acts  and  from  picketing,  which  in  Illinois  is  unlawful. 
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After  the  issuance  of  tha  injunctions,  of  which  he  hud  full  notice, 
Sol.  Seidman  adrised  the  strikeis  and  the  picketing  committee  which 
he  had  organized  to  disregard  the  injunctions  and  to  eontinoe  to 
picket  the  establishments.  Upon  consultation  witli  his  lawyers  he 
was  advised  that  picketing  althougfi  lawful  in  New  York  was  not 
lawful  in  Illinois.  He  thereupon  ceased  to  advise  the  violation  of  the 
injxmctioii.  Ax^tioa  was  brought  against  him  for  contempt  of  court 
for  the  violation  of  the  injunction  and  he  was  found  guilty  and 
sentenced  to  75  days  in  jail.  He  and  the  other  defendants  appealer! 
to  the  appellate  court,  declaring  that  although  they  liad  violated  the 
injunction  they  could  not  be  punislied  because  the  injunction  wus 
erronooc^  and  invalid.  The  appellate  court  reversed  the  decision  anil 
the  plaintiffs  appealed.  The  suprei»e  court  reversed  the  appellate 
court  and  remanded  the  case.  The  opinion  of  the  supreme  court  as 
handed  down  by  Judge  Farmer  is  in  part  as  follows : 

It  is  so  universally  settled  law  as  to  require  no  citation  of  autlwri- 
ties  that  the  orders  and  judgm^its  of  a  court  having  jurisdiction 
must  be  obeyed  until  reversed  or  set  aside  in  a  direct  proceeding  for 
that  purpose,  and  in  a  proceedin^r  for  contempt  for  violating  an  in- 
junction It  can  not  be  urged  that  granting  the  injunction  was  errone- 
ous. Unless  absolutely  void,  it  is  binding  on  the  parties  and  must 
be  obeyed.  The  appellate  court  did  not  reverse  the  judgment  of  the 
circuit  court  because  it  found  defendant  in  error  had  not  violated  the 
injunctions.  In  its  opinion  that  court  says,  "  It  is  evident  appellant 
(defendant  in  error  here)  was  guilty  of  a  technical  violation  of  the 
injunctions,"  but  because  he  honestly  thought  the  injunctions  were 
unlawful,  and  refrained  from  further  violations  when  he  was  advised 
to  the  contrary,  the  court  was  of  opinion  punishment  by  imprison- 
ment should  not  have  been  imposed,  and  that  court  reversed  and  set 
aside  the  judgment  of  the  circuit  court,  without  remanding  the  case, 
which  was  a  discharge  of  defendant  in  error.  In  any  view  we  ciin 
take  of  the  cxise,  the  judgment  of  the  appellate  court  can  not  be  sus- 
tained. The  judgment  of  the  circuit  court  was  not  reversed  as  n 
result  of  the  appellate  court  finding  the  facts  different  from  tlie  cir- 
cuit court,  for  there  is  no  substantial  dispute  as  to  facts,  and  the 
appellate  court  made  no  finding  of  facts,  as  is  required  by  statute 
when  it  reverses  a  judgment  wifliout  remanding  tlie  case,  as  a  resn't 
of  finding  the  facts  different  from  the  trial  court.  The  reason  for  tlu* 
reversal  of  the  judgment  of  the  lower  court,  as  stated  in  the  opinioTi, 
is  that  punishment  by  imprisonment  should  not  have  been  impooetl. 
Reversing  for  that  supposed  error  would  recjuire  the  modification  of 
the  penalty  imposed  or  remandment  to  the  circuit  court 

The  court  granting  the  injunction  is  clothed  with  a  large  discretion 
in  enforcing  obedience  to  it,  and  in  a  proceeding  for  its  violation  the 
extent  of  the  punishment  to  be  inflicted  rests  in  the  soimd  l^al  dis- 
cretion of  the  court,  and  courts  of  appellate  jurisdiction  will  not  in- 
terfere with  the  exercise  of  such  discretion  except  for  its  abuse. 
[Cases  cited.] 

The  judgment  of  the  appellate  court  is  reversed,  and  tlie  case  re- 
manded to  that  court,  with  directions  to  render  such  judgment,  not 
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mooneiflteiit  with  the  wksms  ex.pt'essed  in  this  opimcHi,  as  it  may  deem 
lawful  asd  proper. 

£eT<e£sed  and  i^inaadied,  wkh  direc^ioos. 


Labob  Okgamtzatioks — Strikes — Picketing — ^Injunction — V  i  o  - 
LATioN — Kayse?'  v.  Fitzgerald  et  al,^  Suprevie  Court  of  New  York^ 
Spedai  Term  (Oct.  4,  JSJ9) ,  178  New  York  SupjOemerU,  page  im— 
The  plaintiff  is  a  gloTe  maiivifacturixi^  <;oi*poratio3i  of  New  York 
with  factories  at  Sidney  and  Amsterdam.  The  defendants  are  three 
labor  raiions,  the  Dyei*s  and  Finishers'  Union,  the  Glove  Makers' 
UnioDL,  and  the  Wai'i:)ers  and  Warp  Hands'  Federated  Union  of 
America,  axid  the  officers  and  members  of  said  unions.  The  defend- 
ant JSw  F.  Stusap  was  president  of  the  warpers'  union  and  was  the 
leader  and  superior  officer  of  the  strikiiig  unions.  The  defendants 
H.  T.  Wi!i>ers  and  Hannah  Chrisman  were  presidents  of  the  unions, 
and  the  defendant  Otto  Boelke  was  a  member  of  one  of  the  unions 
in  Amsterdam. 

In  May,  1919,  a  large  percentage  of  plaintiffs  employees  in  the 
Sidney  and  Amsterdam  factories  went  on  a  strike.  The  plaintiff  sued 
for  and  obtained  a  preliminary  injunction,  which  later  was  made 
permanent.  This  proceeding  was  a  petition  for  a  rule  to  show  cause 
why  Stump,  Wilpers,  Chrisman,  and  Boelke  should  not  be  punished 
for  contempt  of  court  for  the  violation  of  the  injunction. 

It  aeeais  that  after  the  injunction  was  issued  it  was  widely  pub- 
lished, and  copies  of  it  were  sent  to  each  of  the  strikers  and  the 
defendants.  After  being  notified  of  the  injunction  the  defendants 
at  various  times  advised  their  subordinate  strikers  that  the  injimction 
"did  not  amount  to  anything."  TTiey  organized  a  paid  picket  of 
35  members  at  Sidney  and  proceeded  to  march  up  and  down  the 
streets  and  shout  opprobrious  epithets  at  plaintiff's  loyal  employees. 
They  also  resorted  to  other  means  of  annoying  plaintiff's  employees, 
even  going  so  far  in  some  instances  as  to  commit  assault  and  battery. 
In  rendering  an  order  that  tlie  defendants  be  fined  and  imprisoned 
for  violating  the  injunction  the  couil  said  in  part: 

It  is  true,  of  course,  that  men  have  a  right  to  strike,  and  that  they 
have  a  right  to  cooperate  together,  and  the  organization  and  co- 
operatkm  which  men  form  is  not  against  public  policy,  but  is  to  be 
commended  when  their  purposes  are  legitimate  and  lawful :  but  while 
they  have  that  absolute  right,  other  men  who  are  willing  to  work 
have  an  equal  right  to  pursue  their  labors  unmolested,  and  the  plain- 
tiff has  just  that  same  right  to  employ  whomsoever  it  pleases,  pro- 
vided it  can  get  men  to  enter  such  employment,  and  this  right  can  not 
be  interfered  with  by  threats,  intimidation,  or  coercion  ov  the  de- 
fendants, whether  they  act  ^ngly  or  as  a  result  of  an  organization  or 
conspiracy. 
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In  this  case  the  evidence  points  unmistakably  to  the  fact  that  the 
purpose  of  the  defendants  was  not  by  peaceful  persuasion  to  en- 
deavor to  prevent  men  from  entering  the  employment  of  the  plaintiff 
and  working;  but,  on  the  other  hand,  it  seems  as  though  the  defend- 
ants took  the  course  they  did,  and  by  means  complained  of,  to  compel 
the  plaintiff  to  accede  to  their  demands,  or  else  destroy  its  business, 
and  in  doing  that  they  exceeded  their  rights  under  the  decisions  of 
this  State.  • 

In  order  to  constitute  intimidation  it  is  not  necessary  that  there 
should  be  any  direct  threat,  still  less  any  actual  act  of  violence.  It 
is  enough  if  tne  mere  attitude  assumed  by  the  defendants  is  intimidat- 
ing, and  this  may  be  shown  by  all  of  the  circumstances  of  the  case. 
(New  York  Central  Iron  Co.  v,  Brennan,  105  N.  Y.  Supp.  869.) 

What  constitutes  peaceful  picketing  may  be  answered  by  any  fair- 
minded  man,  if  this  question  is  asked:  "Would  this  be  lawful  if  no 
strike  existed?''  Would  it  be  lawful  for  one  or  more  men  to  use 
offensive,  abusive,  insulting,  or  threatening  language  to  another  or 
others ;  for  one  to  call  another  a  "  rat,"  a  "  scab,"  a  "  yellow  dog,"  a 
"  yellow  rat,"  or  a  ''  Hun,"  or  by  any  other  name  conmionly  accepted 
as  offensive  or  degrading,  or  calculated  to  provoke  the  other  to  break 
the  peace  in  resentment,  or  to  so  intimidate  them  that  he  or  she  would 
refuse  to  work  ? 

Because  such  occurrences  are  liable  to  be  the  result  of  passions  in- 
flamed by  such  controversies,  there  is  an  insistent  and  undeniable 
demand  that  all  persons  having  part  in  a  strike,  who  are  trying  to 
exercise  their  rights  under  the  law  to  maintain  the  strike,  should  be 
persistent  in  their  efforts  to  keep  the  controversies  within  lawful 
bounds,  and  to  guard  that  these  inexcusable  results  do  not  follow. 
Otherwise,  in  the  estimate  of  the  public  generally,  they  will  be  held 
to  some  considerable  measure  of  responsibility. 

These  propositions  are  so  elemental  that,  but  for  the  confusion 
which  exists  in  many  minds  that  a  labor  controversy  affects  the 
commonest  rules  of  life,  it  would  seem  a  waste  of  time  to  state  them. 
The  existence  of  a  strike  does  not  make  that  lawful  which  would 
otherwise  be  unlawful. 

I  find,  therefore,  that  the  three  men  and  women  named  deliberately- 
disobeyed  the  order  of  the  court.  This  makes  it  a  case  of  criminal 
contempt.  The  only  question  left  is  as  to  the  proper  punishment  to 
be  inflicted  upon  them  for  what  they  have  done.  The  facts  being 
as  they  are  in  this  case,  every  consideration  of  law  and  order  requires 
such  a  sentence  as  will  prevent  these  acts  in  the  future. 

An  injunction  is  not  sacred  as  coming  from  any  man,  but  to  dis- 
obey it  is  a  serious  thing,  because  it  is  disobeying  the  law,  which,  in 
this  country,  workmen  themselves  helped  to  make  and  should  help 
to  uphold. 

An  order  may  therefore  be  made : 

( 1 )  Directing  that  Robert  F.  Stump  be  imprisoned  for  the  period 
of  30  days,  and  that  he  be  fined  the  sum  of  $250. 

(2)  That  Otto  Boelke  be  imprisoned  for  the  period  of  80  days,  and 
that  he  be  fined  the  sum  of  $250. 

(3)  That  Harry  T.  AVilpers  be  imprisoned  for  the  period  of  20 
days,  and  be  fined  the  sum  of  $250. 

(4)  That  Hannah  Chrisman  be  fined  the  sum  of  $250. 
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Labok  Organizations — Strikes — ^Injunction — ^Violation— What 
MAY  BE  Enjoined — Ex  parte  Tucker^  Supreme  Court  of  Texas  {Mar. 
Sl^  19£0)  5  280  Sovrthwestem  Reporter^  page  76, — Tucker  was  an  offi- 
cer and  member  of  the  International  Brotherhood  of  Electrical 
Workers'  Department,  Local  No.  388,  of  Palestine.  A  dispute  arose 
between  this  union  and  the  Palestine  Telephone  Co.  As  a  result  of 
the  activities  of  the  union  the  telephone  company  succeeded  in  pro- 
curing an  injunction  against  said  union,  enjoining  it  from,  among 
other  things,  "vilifying,  abusing,  or  using  opprobrious  epithets  to 
or  concerning  any  party  or  parties  in  the  employ  of  the  plaintiff" 
and  ^*  from  any  and  all  conduct "  toward  such  employees,  or  concern- 
ing them,  "  which  might  be  calculated  to  provoke  or  inspire  a  breach 
of  the  peace."  Tucker  was  later  heard  in  a  conversation  to  apply 
slanderous  epithets  to  female  operators  in  the  company's  employ* 
He  was  prosecuted  for  contempt  for  the  violation  of  the  injunction 
and  placed  in  confinement,  whereupon  he  brought  this  action  for  a 
writ  of  habeas  corpus  to  secure  his  discharge.  He  was  also  indicted 
for  slander.  The  court  in  allowing  the  writ  of  habeas  corpus  and 
ordering  Tucker's  discharge  said  in  part : 

The  existence  of  any  power  in  a  court  ot  equity  to  supervise  one 
person's  opinion  of  another,  or  to  dictate  what  one  person  may  say 
of  another,  is  plainly  and  emphatically  refuted  by  the  eighth  section 
of  the  Bill  of  Kights. 

That  section,  in  part,  reads : 

*'  Every  person  shall  be  at  liberty  to  speak,  write,  or  publish  his 
opinions  on  any  subject,  being  responsible  for  the  abuse  of  that 
privilege;  and  no  law  shall  ever  be  passed  curtailing  the  liberty  of 
speech  or  of  the  press." 

The  purpose  of  this  provision  is  to  preserve  what  we  call  "  liberty 
of  speech  'and  "  the  freedom  of  the  press,"  and  at  the  same  time  hold 
all  persons  accountable  to  the  law  for  the  misuse  of  that  liberty  of 
freedom. 

It  has  never  been  the  theory  of  free  institutions  that  the  citizen 
could  sa^  only  what  courts  or  legislatures  might  license  him  to  say, 
or  that  his  sentiments  on  any  subjv^ct  or  concerning  any  person  should 
be  supervised  before  he  could  utter  them.  Nothing  could  be  more 
odious,  more  violative  or  destructive  of  freedom  than  a  system  of 
only  licensed  speech  or  licensed  printing.  The  experience  of  the 
English  nation  and  some  of  the  American  colonies  under  the  tyranny 
of  such  systems  is  the  reason  this  provision  in  the  Bill  of  Rights  is 
one  common  to  the  constitutions  of  the  American  States,  and  for  its 
incorporation,  in  like  words,  in  the  first  amendment  to  the  Federal 
Constitution.  Hallam  characterized  the  liberty  of  the  press  as 
finally  gained  in  England  as  but  exemption  from  a  licenser. 

There  can  be  no  justification  for  the  utterance  of  a  slander.  It 
can  not  be  too  strongly  condemned.  The  law  makes  it  a  crime.  But 
there  is  no  power  in  courts  to  make  one  person  speak  only  well  of 
another.  Tne  Constitution  leaves  him  tree  to  speak  well  or  ill, 
and  if  he  wrongs  another  by  abusing  this  privilege  he  is  responsible 
in  damages  or  punishable  by  the  criminal  law. 
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Equity  will  protect  the  exercise  of  Aa&ural  and  cosytxactaal  ri^fats 
from  interference  by  attempts  at  intimidation  or  coercion,  ver- 
bal or  written  threats  may  assume  that  character.  When  they  do 
they  amonnt  to  conduct  or  threatened  conduct  and  for  that  reason 
may  properly  be  refiftrained.  Cases  of  iihat  sort,  er  o^  analogous 
natuse,  are  jaot  to  he  confouzided  'with  this  one. 

That  part  of  thjB  injujaotion  which  attem|^d  te  ooatrol  tbe  relator 
in  his  speecli  was  beyond  the  power  of  the  court  to  issue  and  there- 
fore void. 

The  relator  is  discharged. 


Labor   OROAinzATDEONs — Strikes — PicKBxrme — lNTEMmATio!N^ — 

£l(»BIT  TO  OCMNI>UCT  BcBIiNESS  A  "  PKOflHEaBTar  £l!GgHT  " — ClAITTON  AcT — 

Kmg  et  el,  v  Weiss  tfe  Lesh  Mfg.  To.,  Umiied  States  Circuit  Covrt  of 
Appeals^  Sixth  Circvit  {June  11^  1900)^  266  Fedend  Heporter^  pctpe 
2S7.. — The  Weiss  &  Ledb  Mfg.  Co.,  of  Teimeasee,  employed  eoHiEe  ioO 
employees,  of  whom  20  were  whi4ie  <me&  and  &bout  130  mere  ccylored. 
A  strike  of  the  company's  esnpioyees  was  dddaisd,  and  the  phint 
was  picketed  by  mo^  of  the  white  m«i.  The  next  day  because  most 
of  the  colored  men  did  not  go  tlirovsgh  the  picket  lines  tOae  plant  was 
shut  down.  In  order  to  keep  the  colored  naen  from  going  through  tlie 
picket  line  the  white  men  reBOtrted  to  threats  and  intis&idfttioiL.  The 
oompamy  at  once  got  a  temporary  r«strai<ning  order  to  prevent  fur- 
ther picketing  of  the  plant.  As  soon  as  this  was  done  the  colored  men 
went  back  to  work.  Later  the  restraining  order  was,  after  a  hearing, 
ohajiged  to  a  temporarv^  injunction.  King  amd  the  other  .defend8iiit« 
appealed,  claiming,  first,  that  no  i^xtimidation  was  reaorted  to  by  the 
pickets;  and,  second,  that  there  was  no  ground  for  the  issuance  of 
an  injunction  because  no  property  ri«^  had  been  injured  or  threat- 
ened. The  court  resolved  both  these  points  against  the  defendants 
and  affirmed  the  injunction.  The  opinion  on  these  points  is  as 
follows : 

The  substantial  complaint  now  made  is  that  the  weight  of  evidence 
was  against  the  existence  of  any  violence,  or  intimidation,  or  un- 
lawfnl  threats,  but,  on  the  contrary,  showed  that  the  strikers  kept 
within  their  legal  rights,  whether  measured  by  the  Clayton  Act  (sec. 
20,  act  Oct.  15,  1914,  Comp.  St.  1243  d)  or  by  the  general  princii)les 
independently  applicable.  More  specifically,  the  complaint  is  that 
the  district  judge  gave  undue  weight  to  the  lact  that  the  strikers  and 
the  pickets  were  white  men  and  the  intimidated  employees  were  col- 
ored; that  he  considered,  as  constituting  unlawrul  intimidation, 
words  and  acts  to  which  there  would  have  heen  no  rightful  objection, 
if  addressed  to  or  used  against  white  men;  and  thereby  held  that,  in 
such  cases,  the  defendants'  rule  of  conduct  must  be  varied  according 
to  the  color  of  the  nonstrikers.  We  do  not  so  interpret  the  action  of 
the  district  judge.  Whether  or  not  we  can  take  judicial  notice  our- 
selves of  the  supposed  fact,  certainly  we  can  not  disregard  the  finding 
of  the  trial  judge  that  it  is  a  fact  that,  in  that  community  and  at  the 
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time  in  question,  sj)eech  and  action  by  white  men  would  intimidate 
and  terrify  the  typical  colored  laboring  man,  when  the  same  things 
would  not  have  serious  effect  upon  the  typical  white  laborer.  The 
question  is  not  one  of  color;  it  is  one  of  individual  or  class  in- 
timidation. 

Not  only  must  we  apply  the  familiar  rule  that  we  will  not  over- 
turn the  lact  findings  of  the  trial  judge,  save  in  a  very  clear  case, 
but  we  must  recognise  that  a  judge  who  has  lived  a  lifetime  in  a  com- 
munity, and  knows  its  atmosphere  and  feelings  and  prejudices,  is 
more  competent  than  we  are  to  draw  a  correct  inference  as  to  what  is 
and  what  is  not  intimidation  as  against  one  class  in  that  community. 

We  understand  defendants'  counsel  also  to  take  the  position  that 
since  section  90  of  the  Clayton  Act  prohibits  an  injunction,  excepting 
in  case  of  injury  to  property  or  property  rights,  the  issue  of  tne  in- 
junction was  in  conflict  with  this  act,  because  the  right  of  the  plaintiff 
to  continue  its  business,  free  from  unlawful  obstruction,  was  neither 
"  property  "  nor  a  "property  right.''  There  is  no  sufficient  basis  for 
this  contention.  The  Clayton  Act  did  not  undertake  to  make  new 
definitions  of  "  property  "  and  "  property  right."  It  used  these  terms 
in  their  then  accepted  and  well-understood  definitions.  It  was  deal- 
ing with  the  facts  that  between  the  recogniaed  property  right  of  the 
employer  to  conduct  his  business  and  the  other  recognized  right  of 
the  employees  to  strike,  more  or  less  conflict  would  arise ;  and  it  was 
prescribing  the  kind  and  degree  of  injury  to  this  employer's  right 
which  should  be  deemed  rightly  appurtenant  to  the  employees'  con- 
flicting right,  and  which  should  therefore  not  be  deemed  unlawful. 
Xo  court  has  held,  since  the  passage  of  the  Clayton  Act,  so  far  as  we 
find,  that  it  was  intended  to  forbid  an  injunction  in  aid  of  an  em- 
ployer's right  to  keep  his  business  running,  in  any  case  where  the 
iujury  to  that  rights  which  the  defendants  were  in-flicting,  is  beyond 
the  limits  which  the  act  purports  to  authorize.  That  the  right  to  prose- 
cute a  lawful  business  without  unlawful  obstruction  is  either  property 
or  a  property  right  has  always  been  recognized,  and  is  at  the  founda- 
tion of  equity  jurisdiction  in  this  entire  class  of  cases.  It  is  sufficient 
to  cite  Hitchman  v.  Mitchell,  245  U.  S.  229,  38  Sup.  Ct.  65  [Bui.  No. 
246.  p.  145],  as  an  example  of  the  unquestioned  acceptance  of  this 
basis  of  jurisdiction. 


Labob  Organizations — Strikes — Picketing — Statits  or  Em- 
PLOTEBS  ON  Strike — Conspiracy — Injunction — Yonnegut  Ma/^hin- 
ery  Co,  v.  Toledo  Macfdne  <&  Tool  Co.  et  aJ,^  United  States  District 
Courts  Northern  District  of  Ohio  {Feh.  7, 19W) ,  263  Federal  Reporter^ 
fage  19i. — The  Yonnegut  Machinery  Co.,  an  Indiana  c(M*poration,sued 
the  Toledo  Machine  &  Tool  Co.,  an  Ohio  corporation,  and  10  indiTid- 
uals  and  the  Central  Labor  Union,  of  Toledo,  for  an  injunction  to  re- 
strain the  breach  of  a  contract.  The  complainant  had  a  contract  with 
the  Toledo  company  whereby  the  latter  was  to  deliver  certain  machin- 
ery in  a  specified  time.  The  TdLedo  compimy,  owing  to  a  lab<M:  dispute 
with  the  other  defendants  and  the  unions  which  resulted  in  a  strike 
and  picketing  accompanied  by  violence,  was  unable  to  make  the 
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agreed  deliveries ;  whereupon  this  action  was  brought  for  conspiracy 
to  restrain  interstate  commerce,  and  for  an  injunction  to  restrain  the 
strike,  the  picketing,  and  the  interference  with  the  contract.  In 
allowing  a  temporary  injunction  Judge  Killits,  speaking  for  the 
court,  said  in  part: 

' '  The  testimony  first  before  the  court  suggested  that  the  character 
of  the  picketing  sought  to  be  restrained  was  wholly  objectionable, 
unlawful,  and  utterly  beyond  the  sanctities  of  even  an  extravagant 
construction  of  the  privileges  of  the  act  of  October  15,  1914,  com- 
monly known  as  the  Clayton  Act  (Comp.  St.  1243d,  8835f).  It 
showed  that  the  pickets  used  language  which  was  minatory,  insulting, 
abusive,  and  in  some  instances  downrightly  obscene ;  that  their  con- 
duct was  that  which  would  call  upon  a  court,  without  hesitation,  to 
order  and  to  enforce  immediate  restraint.  It  was  of  a  character  which 
could  not  be  sustained  by  any  valid  legislation. 

It  is  because  the  passions  of  an  acute  labor  controversy  tend  to 
mount  beyond  control,  releasing  conventional  restraints  upon  social 
intercourse,  that  practical  people  question  the  possibility  oi  peaceful 
persuasion  through  the  practice  of  picketing. 

That  defendants  were  working  in  concert,  in  behalf  of  themselves 
and  associates  in  the  defendant  machinists'  union,  to  accomplish  just 
what  actually  was  effected,  a  crippling,  by  intimidating  means,  the 
lawful  business  of  the  deiendant  company,  there  is  no  room  for 
doubt. 

Without  accepting  as  established  the  extreme  characterization  of 
the  conduct  of  pickets  found  in  the  testimony,  we  find  that  proof 
enoueh  of  its  objectionable  character  is  in  the  record  to  inaicate 
clearly  the  wisdom  of  a  temporary  in  junctional  order.  There  is  no 
evidence,  however,  that  it  should  run  against  defendants  Quinlivan 
and  the  Central  Labor  Union. 

The  interesting  and  unique  question  in  this  case,  however,  is 
whether  we  have  a  situation  here  contemplated  by  and  within  the 
provisions  of  the  first  paragraph  of  section  20  of  the  so-called  Clay- 
ton Act  (act  Oct.  15,  1914,  Comp.  St.  1243d),  and  consequently  one 
in  which  the  court's  in  junctional  powers  are  limited  in  view  of  any 
construction  of  the  force  of  that  measure.  Concretely  the  query  is 
whether  at  the  foundation  of  this  case  is  a  controversy  between  «n- 
ployer  and  employees  respecting  terms  and  conditions  of  employment. 

What  is  the  scope  of  the  language  "  terms  and  conditions  of  em- 
ployment," for  these  words,  from  section  20  of  the  act  in  question^ 
need  interpretation  here?  The  court  should  not  attempt  an  inelastic 
definition.  One  should  be  given  which  would  keep  step  with  the  ad- 
vance in  sentiment,  as  conditions  change,  to  make  good  the  very 
proper  demand  that  the  laboring  man  should  receive  consideration 
from  his  employer  which  will  maintain  his  health  and  self-respect 
and  secure  to  him  the  full  measure  of  the  fruits  of  his  toil,  while  pre- 
serving to  him  all  those  opportunities  for  social  intercourse  and  self- 
improvement  which  should  be  his  to  enjoy  that  he  may  realize  his 
aspirations.  But  even  a  most  liberal  definition  in  this  direction  has 
its  limitations.  The  mind,  in  considering  the  words  "  terms  and  con- 
ditions of  employment,"  unconsciously,  but  directly,  goes  to  a  con- 
templation of  such  things  as  hours  oi  labor,  wages,  classification  of 
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employees,  sanitary  and  physical  conditions  controllable  by  the  em- 
ployer, opportunities  for  reasonable  redress  of  grievances,  and  for 
bargaining  respecting  the  conditions  of  employment,  whether  collec- 
tively, as  enlightened  public  sentiment  as  well  as  convenience  ap- 
proves, or  individually.  This  view  is  well  supported  in  this  case  by 
the  character  of  the  new  contract  which  the  labor  organization  ten- 
dered in  writing  to  the  defendant  company,  and  which  had  been 
under  consideration  before  the  strike.  Its  fifteen  paragrap'hs  deal 
exclusively  with  subjects,  as  "  terms  and  conditions  of  employment," 
which  come  within  the  above  limitations.  At  the  time  of  the  strike 
the  factory  was  what  is  known  as  an  open  shop  and  the  proposed  new 
agreement  with  the  defendant  labor  organization  recognizes,  as  a 
condition  tendered  by  the  latter  itself,  that  the  factory  should  re- 
main open. 

The  court  then  discussed  the  reasons  for  the  strike,  which  involved 
no  matter  of  wages,  hours,  physical  or  sanitary  conditions,  or  any 
question  of  rights  of  bargaining,  "  but  simply  and  solely  because  they 
did  not  like  a  customer  with  whom  the  employer  was  doing  busi- 
ness." 

The  opinion  continued ; 

Considering,  as  we  must,  the  insufficiency  of  the  reason  given  for 
leaving  their  employer's  service  to  bring  defendant  company's  strik- 
ing workmen  within  the  provisions  of  the  Clayton  Act,  it  follows 
necessarily  that  they  must  be  regarded,  from  the  day  of  their  aban- 
donment of  that  service,  to  be  strangers  to  their  late  employer's  busi- 
ness. If,  indeed,  the  law  just  considered  at  length  favors  striking 
employees  for  a  time  after  the  crisis  by  continuing  to  them  the  status 
of  employees^  notwithstanding  they  were  not  at  work  and  idle  because 
they  preferred  to  strike,  these  particular  men  were  not  to  be  so  con- 
sidered, respecting  defendant  company,  after  August  13. 

The  picketing  in  question,  therefore,  presents  a  not  unusual,  but, 
in  the  judgment  of  this  court,  the  always  unlawful,  situation  of  per- 
sons who  stand  in  no  special  relationship  to  an  employer — persons 
who  have  no  privileges  not  common  to  all  men — attempting  to  inter- 
fere with  the  business  of  such  employer  by  propagandic  activities 
directed  against  his  working  force,  or  his  product,  or  both.  Having 
left  their  employment  for  no  reason  which  the  law  specially  favors, 
the  labor  defendants  here,  and  their  associates,  had  only  the  rights 
and  were  under  the  disabilities  of  the  general  public  respecting  the 
conduct  of  the  business  of  the  Toledo  Machine  &  Tool  Co.  The  de- 
fondant,  Toledo  Lodge  No.  105,  International  Association  of  Machin- 
ists, had  no  more  liberty  in  law  or  public  policy,  in  the  circumstances 
of  this  case,  to  "  picket "  the  defendant  company's  factory  to  change 
conditions  of  labor  therein  than  any  other  association  of  men  enjoyed 
to  bend  the  defendant  company  to  its  will. 

It  is  clear  in  the  judgment  of  the  court  that  the  evidence  befofe 
the  court  on  the  motion  tends  to  show  that  (a)  employees  of  the  de- 
fendant company,  in  whose  behalf  the  labor  defendants  here  are  act- 
ing, struck,  August  18,  for  a  reason  which  was  not  under  the  favor 
of  any  law;  (b)  that  thereby  all  emplo\Tiient  relations  between  them 
and  defendant  company  terminated  absolutely:   (c)  that  the  labor 
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defendants  and  those  represented  engaged  forthwith  in  a  conspiracy 
to  unlawfully  obstruct  the  business  of  defendant  company;  (d)  that 
the  picketing  shown  in  this  case  is  a  continuing  overt  act  in  the  con- 
summation of  the  purpose  of  such  conspiracy ;  (e)  that  the  conduct 
of  the  several  defendant  pickets  is,  independent  of  its  purpose,  un- 
lawful, in  that  it  is  intimidating  and  coercive  in  character,  intended 
to  bring  about,  and  is  accomplishing,  the  annoyance  and  incensing  of 
employees  of  defendant  company  and  of  those  seeking  employment 
with  said  company.    A  temporary  injunction  shall  issue. 


Labor  Ohoanizations — Suspension — Internal  Controi/ — ^Righis 
OF  Members — Gardner  et  dl,  v.  Newheri  et  al.^  Appellate  Cawri  of 
Indiana^  Division  No,  2  {Nov,  17,,  1920)^  128  Northeastern  Reporter. 
pa^ge  70i, — Newbert  and  his  companions  were  the  plaintiffs  in  the 
lower  court.  They  are  all  members  of  a  local  union  called  Lakeside 
Lodge,  No.  39,  International  Brotherhood  of  Boiler  Makers  and  Iron 
Ship  Builders  and  Helpers  of  America.  The  international  brother- 
hood was  organized  in  Chicago  on  October  1,  1880,  and  consisted  at 
that  time  of  nine  lodges  or  locals.  On  August  13,  1890,  it  granted  n 
charter  to  Lakeside  Lodge,  No.  39,  and  gare  it  exclusive  jurisdiction 
over  a  great  part  of  Cook  County,  111.,  and  Lake  County,  Ind. 
Later  in  1917  its  jurisdiction  was  restricted  to  Lake  County,  Ind.,  by 
the  supreme  international  lodge  in  convention  and  its  location  was 
transferred  to  Whiting,  Ind.  The  local's  membership  cmnprised 
some  243  members  and  the  lod^  was  one  of  600  then  belonging  to 
the  international.  The  charter  of  lodge  No.  39  was  reissued  in  1901* 
and  is  now  in  full  force.  The  government  of  the  union  is  vested  in 
the  supreme  international  lodge  which  has  full  jurisdiction  over  the 
subordinate  lodges  or  locals.  The  rules  of  the  lodge  provide  for  th<* 
payment  of  death  and  accident  benefits  in  certain  amounts  to  mem- 
bers in  good  standing.  The  constitution  of  the  supreme  lodge  for- 
bids the  suspension  or  expulsion  of  any  member  without  a  hearing 
and  without  notice.  On  April  18,  1918,  Weyand,  the  acting  presi 
dent,  without  previous  notice  or  hearing  sent  a  telegram  to  Lakeside 
liodge,  No.  39,  informing  it  that  its  charter  was  revoked  and  that  it 
had  been  expelled  from  the  international.  At  about  the  same  time 
another  lodge  No.  39  was  chartered  and  sought  to  operate  in  the  ter- 
ritory of  the  Lakeside  Lodge,  No.  39.  Newbert  and  other  members 
of  the  Lakeside  lodge  brought  action  for  an  injunction  against  the 
officials  of  the  international  lodge  to  prevent  them  from  interfering 
with  their  rights  as  members  of  the  Lakeside  Lodge,  No.  39,  and  of 
the  international  lodge.  The  defendants  demurred  to  the  complaint 
and  when  the  demurrer  was  overruled  they  refused  to  amend  or 
plead  further.  Therefore  judgment  was  entered  for  the  plaintiffs 
representing  the  local  union,  and  defendants  appealed.  In  affirm- 
ing the  decision  the  court  said  in  part : 
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The  complaint  states  a  cause  of  aetioiiy  and  the  demurrer  thereto 
was  properly  overruled. 

It  nas  been  repeatedly  held  that  courts  have  jurisdiction  to  protect 
a  member  from  unlawful  or  arbitrary  suspension  or  expulsion,  or 
of  proceedings  to  compel  reinstatement  to  membership,  with  all  the 
rights  and  privileges  thereunto  belongings  to  a  member  who  has 
been  unlawfully  suspended  or  expelled,  providing  property  rights 
are  involved.  (Martin's  Modern  Law  of  Labor  L^nions,  sec.  313; 
Froelich  v.  Musicians^  Mutual  Benefit  Assn.,  93  Mo.  App.  383; 
Otto  V.  Journeymen  Tailors'  Protective  etc.  Assn.,  75  Cal.  308,  17 
Pac.  117,  7  Am.  St.  Rep.  156.) 

This  doctrine  applies  with  equal  force  to  unincorporated  unions 
and  to  those  which  are  incorporated. 

It  is  averred  in  the  complaint  tluit  Lakeside  Lodge  No.  39,  is  pos- 
sessed of  property  of  the  value  of  about  $-I:,000,  which  it  holds  in 
trust  for  appellees,  and  of  which  appellants  seek  to  deprive  appellees, 
and  that  there  is  a  provision  in  the  constitution  and  by-laws  of  the 
brotherhood  that  entitles  members  in  good  standing  to  death  bene- 
fits and  disability  benefits*  These  are  property  rights  which  must 
be  lost  to  the  member  in  event  of  suspension  or  expulsion  from  the 
order,  and  they  are  such,  rested  rights  as  can  not  be  disturbed  with- 
out charges  and  due  trial. .  Such  a  rule  or  law  must  certainly  pre- 
vail, when  it  is  contended,  as  in  this  case  by  appellees,  that  each  and 
all  of  the  members  were  in  good  standing,  and  have  at  all  times 
complied  with  the  rules,  regulations,  constitution,  and  by-laws  of  the 
brotherhood,  and  of  their  subordinate  lodge,  and  that  the  officers  of 
such  subordinate  lod^e  have  in  all  respects  complied  witli  the  rules, 
regulations,  constitution,  and  by-laws  of  the  brotherhood. 

It  is  averred  in  the  complaint  that  the  api>ellees  had  no  notice 
whatever  of  the  intended  suspension  of  their  lodge  and  of  its  mem- 
bers until  the  receipt  of  the  telegram  above  sent  out  from  the  acting 
international  president.  It  has  been  repeatedly  held  that  the  ex- 
pulsion of  a  member  from  a  fraternal  benefit  association,  without 
notice  or  opportunity  to  be  heard,  is  roid.  The  suspension  being 
void,  appellees'  legal  status  was  not  changed,  and  they  were  not 
required  to  prosecute  an  appeal  within  the  order,  before  resorting 
to  the  courts  for  relief. 

In  the  case  at  bar  the  attempted  suspension  was  of  a  local  lodge, 
but  such  suspension,  if  effective,  of  necessity  deprived  appellees  of 
their  standing  and  benefits  and  property  rights  in  the  order. 

Tlie  motion  to  modify  the  judgment  was  properh'  oveiTuled. 
Judgment  is  affirmed. 


Ijabor  Organizations — Sctspension — Internal  Control — Eights 
OF  Members — Powder  of  Courts — Bricldayers^  Plasterers^  and  Stone- 
masoTkS*  Union  v.  Bowen  et  aZ.,  Supreme  Covert  of  Netv  Yorh^  Eqiiity 
Term^  Monroe  County  {Aug.  ^,  1920),  ISJ  New  York  Supplement, 
page  866. — The  plaintiff  organization  was  incorporated  in  1881,  and 
shortly  after  became  a  local  union  of  the  National  T^nion  of  Brick- 
layers of  the  United  States  of  Americtu  It  was  gi'anted  a  charter  and 
became  known  as  Local  No.  39.    These  unions  were  thus  associated 
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together  for  nearly  40  years.  In  the  spring  of  1919  some  differences 
arose  between  the  president  and.  executive  officers  of  the  national 
union,  which  had  by  then  become  the  Bricklayers,  M-asons,  and  Plas- 
terers' International  Union  of  America,  and  the  president  an^  cer- 
tain members  of  the  Local  No.  39,  with  the  result  that  the  interna- 
tional's  officers  removed  Mr.  Clyde,  the  local's  president,  from  office, 
and  suspended  a  number  of  the  local's  members.  Later,  the  Local 
No.  39  itself  was  suspended.  All  this  was  done  without  notice  or  hear- 
ing. The  international  then,  without  consulting  Local  No.  39,  started 
another  local  in  the  same  locality.  No.  53,  and  required  all  members 
of  Local  No.  39  to  join  Local  No.  53  or  be  suspended.  This  action 
was  brought  to  restrain  the  officers  of  the  international  from  remov- 
ing the  local's  officers,  suspending  its  members,  or  interfering  with 
its  affairs.  In  granting  the  relief  sought  the  court  rendered  its  deci- 
sion in  part  as  follows : 

In  connection  with  these  matters  the  defendants,  or  some  of  them, 
undertook  to  obtain  plaintiff's  charter,  seal,  books,  records,  money, 
and  property  generally,  and  in  some  instances  succeeded.  By  these 
transactions  Local  No.  39  has  become  largely  disrupted,  its  activities 
halted,  and  its  usefulness  interfered  with,  while  large  numbei's  of  its 
members  are  not  only  in  danger  of  losing  certain  pecuniary  benefits, 
but  are  debarred  from  working  at  their  trade,  and  deprived  of  their 
accustomed  means  of  livelihood.  The  law  governing  disputes  aris- 
ing in  voluntary  associations  is  simple  and  well  settled.  It  proceeds 
upon  the  theory  that  the  members  are,  in  a  sense,  one  family,  and 
entitled  to  settle  their  family  jars  without  outside  interference,  and 
in  their  own  way.  Thus  it  is  held  that,  where  proceedings  for  the  ex- 
pulsion of  a  member  of  such  an  association  have  been  conducted  in 
accordance  with  its  laws,  the  courts  will  in  the  first  instance  assume 
that  the  acts  charged  constituted  cause  for  removal  within  the  mean- 
ing of  those  laws. 

Such  associations  are  not,  however,  above  the  law  of  the  land,  nor 
altogether  a  law  unto  themselves. 

Therefore  the  law  is  vigilant  to  prevent  a  violation  of  the  constitu- 
tion and  by-laws  of  the  association  involved,  and  to  see  to  it  that 
suspension  or  expulsion  is  only  had  after  fair  notice  to  the  offending 
member  and  full  opportunity  to  be  heard  in  his  own  behalf.  In 
other  words,  the  law  insures  to  every  member  of  such  an  association 
a  fair  trial,  not  only  in  accordance  with  the  constitution  and  by-laws 
of  the  association,  but  also  with  tlie  demands  of  fair  play,  which 
in  the  final  analysis  is  the  spirit  of  the  law  of  the  land. 

The  constitution  and  rules  governing  the  relations  of  these  parties 
provide  an  elaborate  and  well-conceived  scheme,  called  the  code  of 
procedure,  for  the  trial  of  charges  against  members  by  menibei^s, 
against  local  unions  by  members,  and  against  local  unions  by  sister 
locals.  These  provisions  do  not,  however,  either  iiv  terms  or  by 
reasonable  intendment,  furnish  a  procedure  for  the  investigation  of 
charges  by  the  international  union  or  its  officers  against  a  local,  its 
officers,  or  members.  By  the  constitution,  all  the  executive  and 
judicial  powers  of  the  union,  when  not  in  session,  are  delegated  to 
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the  president,  first  vice  president,  and  secretary,  who  together  con- 
stitute separate  boards,  denominated  the  executive  board  and  the 
judiciary  board.  It  appears  that  the  duties  of  the  latter  board  are 
at  times  transferred  to  State  judiciary  boards,  which  witliin  their 
own  State  assume  exclusive  control  of  such  matters.  Briefly,  how- 
ever, the  judiciary  board  is  largely  an  appellate  tribunal,  although  it 
seems  to  have  been  given  original  jurisdiction  for  the  trial  of  charges 
referred  to  it  in  the  first  instance  against  unions  or  members.  Both 
(he  code  of  procedure  referred  to  and  the  provisions  relating  to  the 
judiciary  board  specifically  require  the  filing  of  charges,  and  an 
opportunity  for  the  defendant  therein  to  be  heard  in  his  defense,  as 
a  prerequisite  to  any  valid  determination  against  him. 

The  tact  that  no  such  restriction  upon  the  power  of  the  executive 
board  is  in  terms  contained  within  the  book  does  not  relieve  it  from 
like  obligation  of  fair  play.  Not  only  does  the  entire  scheme  of 
these  articles  indicate,  but  both  good  conscience  and  law  demand, 
that  no  member  shall  be  deprived  of  his  rights  and  privileges  until 
he  has  had  notice  of  the  charges  against  him  and  been  given  oppor- 
tunity to  meet  them. 

Coming  to  the  establishment  of  Local  53  and  the  suspension  of 
those  members  of  I^cal  39  who  neglected  to  affiliate  themselves  there- 
with, the  defendants  seems  to  have  either  overlooked  or  else  to  have 
deliberately  ignpred  an  express  limitation  placed  upon  them  by  their 
constitution. 

"  Under  no  circumstances  will  a  charter  be  granted  to  any  body 
of  men  in  any  city,  town,  or  village  where  one  or  more  unions  already 
exist  without  the  consent  of  a  majority  of  the  other  unions  being  first 
obtained." 

No.  39  was  the  only  local  in  the  city  of  Rochester,  and  by  this  sec- 
tion was  protected  from  a  competing  union  being  established  with- 
out its  consent  by  the  executive  board  in  that  city.  Apparently  the 
executive  board  acted  upon  the  assumption  that  it  had  ceased  to 
exist.  Manifestely  this  was  error.  It  had  not  been  dissolved  nor 
expelled,  nor  had  its  charter  been  revoked.  It  was  only  suspended 
from  the  exercise  of  its  privileges  until  the  international,  in  conven- 
tion assembled,  could  investigate  and  act  upon  the  complaints  against 
it.  That  convention  might,  aft«r  investigation  and  trial,  restore  its 
right  of  active  operation,  either  with  or  without  conditions,  or  might 
revoke  its  charter  and  disband  it  entirely;  but  until  it  had  been 
finally  dissolved  its  territory  could  not  be  lawfully  invaded  nor  it 
ruined  by  such  indirectness. 

The  establishment  of  Local  53  (so  called)  was  under  the  circum- 
stances wholly  unauthorized;  it  acquired  no  status  as  a  local  union, 
and  the  suspension  of  those  members  of  Local  39,  who  refused  to 
transfer  their  membership  to  it,  was  wholly  void  and  inoperative. 

There  remains  only  the  question  as  to  the  right  of  plaintiff  to 
appeal  to  this  court  for  redress.  It  is  well  settled  that  the  courts  will 
not  interfere  in  the  affairs  of  such  associations,  where  there  is  a 
remedy  provided  by  their  own  rules,  regulations,  and  by-laws,  until 
that  remedy  has  been  availed  of  and  exhausted.  (O'Connor  tK  Mor- 
rin,  109  Misc.  Rep.  379,  179  N.  Y.  Supp.  509;  Lafond  i\  Deems,  81 
X.  Y.  507,  514.)  The  constitution  of  the  international  makes  no  pro- 
vision whatsoever  for  an  appeal  by  locals  or  individuals  from  the 
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decrees  and  mandates  of  the  executive  board,  and  indeed  there  could 
not  well  be  sucli  an  appeal,  except  to  the  general  convention  at  its 
biyearly  meeting.  In  the  interim  there  is  no  authority  superior  to 
that  of  the  executive  board,  and  to  provide  for  an  appeal  to  that 
board  from  its  own  actions  would  be  but  an  idle  form. 

Mr.  Clyde  has  l)een  removed  from  his  office,  and  in  addition  he, 
with  certain  of  his  associates,- has  been  suspended  for  15  months  or 
thereabouts  from  all  benefits  of  the  union,  including  an  opportunity 
to  work  at  his  trade.  From  such  suspension  and  its  consequent 
(lamage  there  is  absolutely  no  redress  within  the  union.  Those  other 
members  who  believed  the  executive  officers  of  the  international 
union  to  be  in  the  wrong,  and  therefore  remained  loyal  to  Local  39, 
are  in  the  same  situation  and  are  equally  without  redress,  except 
they  consent  to  join  another  local,  the  illegal  and  clandestine  char- 
acter of  whose  origin  and  operations  can  not  be  doubted. 

The  prayer  of  the  plaintiffs  for  a  judgment  restraining  the  suspen- 
sion of  the  members  and  the  dissolution  of  the  union  was  therefore 
granted. 


Labor  Organizations — Sympathetic  Strikes — CiiOSED  Shoi 
Conspiracy — Breach  of  Contract — Lehigh  Structural  Steel  Co,  et 
al,  V.  Atlantic  Smelting  d*  Refimn//  Works  et  a?..  Court  of  Chancenj 
of  New  Jersay  {Aug.  M,  1920)^  111  Atlantic  Reporter^  page  376.— 
The  Lehigh  Structural  Steel  Co.  entered  into  a  contract  to  fabricate 
and  erect  a  steel  building  for  the  Atlantic  company.  The  steel  had 
been  fabricated,  delivered  and  paid  for,  and  the  contract  to  erect 
the  building  had  been  sublet  to  the  Donnell-Zane  Co.  The  Ijehigh 
Steel  Co.  belonged  to  an  association  known  as  the  Iron  League.  Tliis 
association  had  a  contract  with  the  International  Brotherhood  of 
Bridge  and  Iron  Workers  of  America  which  it  is  claimed  required 
the  exclusive  use  of  union  labor  in  construction  work  done  by  the 
members  of  the  Iron  League.  The  Donnell-Zane  Co.  was  not  a  party 
to  this  contract  and  did  not  acquiesce  in  or  adhere  to  it.  On  another 
construction  job  it  had  used  nonunion  labor;  therefore,  in  retalia- 
tion, after  work  had  gotten  under  way  on  the  Atlantic  company's 
building,  Timothy  Tierney,  business  agent  of  Local  No.  11  of  the 
above  union,  called  a  strike.  There  was  no  reason  for  the  strike 
except,  perhaps,  punishment  and  to  bring  about  a  closed  shop.  The 
employees  on  this  job  were  all  union  men,  working  union  hours  for 
union  pay.  In  short,  all  union  requirements  were  met  and  complied 
with  so  far  as  the  erection  of  the  Atlantic  company's  building  was 
concerned.  The  strike  was  therefore  purely  sympathetic.  The  Don- 
nell-Zane Co.  thereupon  proceeded  with  the  erection  of  the  building 
with  nonunion  labor.  The  union  labor  in  the  employ  of  the  Atlantic 
company  then  threatened  a  general  strike  if  union  labor  was  not 
exclusively  employed  to  erect  the  building.  The  Atlantic  company 
through  one  Leliman,  its  sole  representative,  demanded  of  Donnell- 
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Zane  to  comply  with  die  union's  demands  in  order  to  keep  the  union 
labor  in  the  former's  employ  from  striking.  This  Donnell-Zanc  re- 
fused to  do.  The  Atlantic  company  sued  for  an  injunction  to  pre- 
vent Donnell-Zane  from  using  nonunion  labor,  alleging  that  the  con- 
tract for  the  construction  of  tiie  building  made  this  provision,  but 
it  was  unable  to  support  its  ease  and  the  petition  was  dismissed. 
Later  the  I^high  a^mpany  received  a  notice  from  the  Atlantic  com- 
pany ordering  the  former  to  cease  work  on  tlie  building  and  to  notify 
its  subcontractor,  Donnell-Zane  Co.,  to  this  effect. 

The  Lehigh  company  and  Donnell-Zane  Co.  thereupon  brought 
this  action  to  secure  an  injunction  to  prevent  the  Atlantic  company 
from  breaching  its  contract  and  also  to  prevent  the  union  from  in- 
terfering with  its  contract  by  maintaining  a  strike.  In  granting  the 
injunction,  Chancellor  Backes,  who  rendered  the  decision,  spoke  in 
part  as  follows: 

The  principle  of  the  closed  shop,  i.  e.,  the  monopolization  of  the 
labor  market,  has  found  no  judicial  sponsor.  In  whatever  form 
organized  labor  has  asseited  it,  whether  to  the  injury  of  the  employer, 
or  to  labor,  or  to  labor  unions  outside  of  the  fold,  the  judiciary  of 
the  country  has  responded,  uniformly,  that  it  is  inimical  to  the  free- 
dom of  individual  pursuit  guaranteed  by  the  fundamental  law  of  the 
land,  and  contravenes  public  policy.  On  the  other  hand,  public 
policy  favors  free  competition,  and  the  courts  have  been  keen  to 
recognize  the  right  of  organized  labor  to  compete  for  work  and  wage 
and  economic  and  social  betterment,  and  tor  use  its  weapon,  the  strike, 
to  realize  its  lawful  aspirations,  but  none  has  gone  to  the  length  of 
sanctioning  a  strike  for  a  closed  shop,  which  has  for  its  object  the 
exclusion  from  work  of  workmen  who  are  not  members  of  the  or- 
ganization. Tliere  is  a  wealth  of  literature  and  authority  upon  the 
subject  in  England  ai\d  in  this  country.  (Walker  v.  Cronin,  107  Mass. 
555 ;  Reynolds  v.  Davis,  198  Mass.  294,  84  N.  E.  457.) 

The  conclusion  upon  the  case  as  presented  is  that  the  New  York 
contract  violates  public  policy,  and  that  the  sympathetic  strike  is 
without  just  cause  or  excuse,  and  is  unlawful. 

Lehman  and  the  Atlantic  company  say  they  were  not  parties  to 
the  sympathetic  strike,  and  consequently  not  parties  to  the  conspiracy 
of  the  unions.  That  they  were,  it  seems  to  me,  admits  of  no  doubt. 
They  were  and  are  fixed  in  mind  not  to  allow  the  work  to  be  done 
by  nonunionists.  and  to  this  end  brought  suit  to  restrain  the  com- 
plainants, and,  when  they  failed,  ordered  the  com])lainants  off  the 
job  for  no  other  reason  than  that  they  were  going  to  complete  it 
with  the  labor  of  the  unanointed.  Their  excuse  is  that  they  feared 
the  wrath  of  organized  labor,  and  were  acting  in  self-defense.  In 
other  words,  they  breached  their  contract  to  avert  a  general  strike  of 
the  trades-unions  on  the  work.  That  that  is  not  a  legal  excuse  for 
breaching  the  contract  needs  no  argument,  and  that  it  furnishes  a 
legal  excuse  for  joining  the  oppressors  of  the  complainants  is  even 
less  defensible.  Their  protection  lies  in  the  law,  not  in  the  graces  of 
those  who  transgress  the  law.  Their  further  contention  that  they 
were  moved  to  their  course  by  causes  wholly  independent  of  the 
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motives  of  the  unions,  that  they  were  prompted  solely  by  a  desire 
to  escape  a  labor  squabble,  and  to  have  their  building  completed 
expeditiously,  is  irreconcilable  with  their  activities  and  the  means 
they  used  to  accomplish  the  unlawful  aim  of  the  unions,  in  common 
with  the  unions,  to  make  the  sympathetic  strike  effective,  viz,  by 
preventing  the  complainants  from  employing  nonunion  men.  Their 
motives  may  not  have  been  coextensive  with  that  of  the  unions;  they 
may  have  been  wholly  indifferent  as  to  the  success  of  the  ultimate 
object  of  the  sympathetic  strike,  but  a  common  ground  upon  which 
thev  met  the  unions,  a  common  motive  that  actuated  them,  and  made 
them  coconspirators,  was  the  enforcement  of  the  closed  shop  at  Brills. 

Lehman  and  the  Atlantic  company  ask  upon  what  theory  they  can 
he  deemed  coconspirators,  inasmuch  as  the  proofs  show  the  strike 
was  called  by  the  unions  without  their  knowledge  and  without  con- 
sultation or  intimation?  The  answer  is:  They  joined  the  conspiracy 
later  on,  after  the  strike,  when,  out  of  fear  of  a  general  strike,  they 
broke  their  contract  to  help  it  along.  This  was  decided  in  Aberthaw 
Const.  Co.  V.  Cameron,  194  Mass.  208,  80  N.  E.  478  [Bui.  No.  71, 
p.  391],  a  case  strikingly  similar  to  the  one  at  hand. 

The  Atlantic  company  next  takes  the  stand  that  the  remedy  of 
the  complainant  Lehigh  company  is  at  law  for  damages,  citing 
McGann  v.  La  Brecque  Co.,  109  Atl.  501.  The  general  rule  is  that 
compensation  in  damages  is  the  relief  for  breach  of  a  contract,  and 
that  the  remedy  is  at  law,  and  that  the  measure  of  damages  is  the 
immediate  loss,  the  incidental  losses,  which  are  often  the  heavier, 
being  regarded  as  too  remote  to  bring  iJto  the  calculation.  Where, 
however,  as  here,  the  complainants  are  not  suing  for  a  breach,  but 
to  prevent  a  breach  of  a  contract  by  unlawful  means,  and  to  serve 
unlawful  ends,  to  the  injury  of  the  complainants'  business,  the 
remedy  at  law  is  inadequate.  The  damages  for  such  an  injury  are 
incapable  of  ascertainment  at  law,  and  justice  demands  that  the  in- 
jury be  prevented  by  injunction.  The  many  instances  in  which 
equity  has  intervened  by  injunction  to  restrain  injury  by  strikes 
testify  to  the  jurisdiction.  As  to  the  irreparableness  of  the  injury 
to  the  complainants'  business  by  breach  of  the  contract  due  to  the 
strike,  the  nndings  of  the  master  in  the  Aberthaw  case  may  be  profit- 
ably quoted : 

"Any  failure  of  a  contractor  to  fully  perform  a  contract,  regardless 
of  the  reason  or  party  in  fault,  impairs  his  reputation  for  efficiency, 
and  consequently  is  a 'damage  to  his  good  will."     ♦     *     ♦ 

There  will  be  an  injunction  restraining  the  strike  and  the  breach 
of  the  contract.    The  form  of  the  injunction  will  be  settled  on  notice. 


Manufacturers'    Organizations — Disciplining    of    Members- 


Lockouts — Refusal  to  Obey  Order — Armrican  Men? a  and  Boys^ 
Clothhig  Mfrs.^  Ass/i.  {Inc)  v.  Proser  et  al.^  Sup?*e?ne  Court  of  Xew 
Yo7'k^  Appellate  Dlvkion^  First  Departrnent  {Dec.  19^  1919),  179 
New  York  Supplement^  pag^  ^07, — The  plaintiff  is  an  incorporated 
association  composed  of  clothing  manufacturers  whose  purpose  was 
to  improve  trade  conditions,  foster  the  welfare  of  the  men's  and 
boys'  clothing  industry,  and  to  settle  trade  disputes.    The  associa- 
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tion  had  a  certificate  af  incorporation  and  by-laws.  The  hy-laws 
provided  the  methods  of  control  of  the  association  and  for  the  gov- 
ernment of  the  members.  Provisions  were  made  for  determining 
wagep,  hours,  and  working  conditions  and  for  the  arbitration  of  dis- 
putes as  well  as  for  the  punishment  and  disciplining  of  the  members 
of  the  organization. 

The  cutters  (who  belonged  to  a  trade-union  of  certain  of  the  mem- 
bers of  the  organization)  went  on  a  strike  and  refused  to  submit  to 
arbitration.  The  association  thereupon  held  a  meeting  and  duly 
passed  a  resolution  requiring  all  the  other  members  of  the  organiza- 
tion whose  employees  belonged  to  the  union  but  had  not  gone  on  a 
strike  to  "  lay  off  "  such  employees  until  the  cutters'  union  submitted 
to  arbitration.  The  reason  for  this  was  that  the  union  employees 
who  had  not  struck  were  encouraging  and  financially  assisting  those 
who  had  struck.  A  copy  of  the  resolution  was  sent  to  the  defend- 
ants who  are  a  copartnership  and  were  members  of  the  association 
and  who  were  therefore  bound  by  the  action  of  the  organization. 
The  defendants  chose,  however,  to  disregard  the  resolution  and  re- 
fused to  "  lay  off  "  its  union  employees.  Thereupon,  following  the 
l)rescribed  procedure  as  set  forth  in  the  certificate  of  incorporation 
and  by-laws  of  the  organization,  the  association  accused  the  defend- 
ants of  disobedience  and  bad  faith,  held  a  hearing,  and  fined  the  de- 
fendants the  sum  of  $2,000,  to  which  extent  the  association  alleged 
that  its  influence  and  prestige  had  been  impaired.  This  suit  was 
brought  for  the  collection  of  the  $2,000  fine.  The  defendants  de- 
murred to  the  complaint  on  the  ground  that  it  failed  to  set  forth  a 
cause  of  action  and  the  demurrer  was  overruled  and  the  defendants 
appealed.  In  reversing  the  order  overruling  the  demurrer  and  sus- 
taining the  defendants'  demurrer  the  court  said  in  part : 

We  think  the  plaintiff  was  without  authority  in  law  to  fix  the  arbi- 
trary assessment  by  way  of  a  fine,  and  the  plaintiff  is  not  entitled  to 
recover  it.     (10  Cyc.  363.) 

It  is  quite  competent  for  such  an  association  as  the  plaintiff  to  fix 
penalties  by  way  of  fines  for  derelictions  of  its  members;  but  the 
penalties  must  be  determined  according  to  some  method,  to  which 
the  member  has  agreed,  at  least  impliedly  by  joining  the  association, 
not  only  as  to  the  imposition  of  the  fine,  but  also  as  to  the  maximum 
amount  thereof;  otherwise,  the  association  would  be  allowed  to  assess 
its  own  damages,  which  would  be  clearly  unjust  and  improper.  And 
a  by-law  imposing  an  excessive  fine  would  be  set  aside  as  unreason- 
able. (Hagerman  v,  Ohio  Building  &  Savings  Assn.,  25  Ohio  St.  186 ; 
Lynn  v.  Freemansburg  B.  &  L.  Assn.,  117  Pa.  St.  1,  11  Atl.  537,  2 
Am.  St.  Rep.  639.) 

To  hold  that  an  association  of  this  character  might  assess  such 
amount  as  it  saw  fit  for  any  infraction  of  its  rules  or  by-laws,  impor- 
tant or  unimportant,  would  make  possible  a  course  that  would  work 
serious  loss  to  members  and  invite  an  abuse  of  authority.    A  fixed, 
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reasonable  fine,  in  tlie  nature  of  liquidated  damages  for  injury  sus- 
tained because  of  dereliction,  would  be  sustained.  It  follows  that 
the  complaint  fails  to  set  forth  a  cause  of  action.  The  demurrer  is 
therefore  well  taken,  and  the  order  o\^erruling  it  should  be  reversed. 


Mine  Regulations — Use  of  Dynamite — Constitutionality  of 
Statute — Richards  v.  Fleitiing  Coal  Co.y  Supreme  Court  of  Kanam 
{Mar.  8, 1919)  y  179  Pacific  Reporter^  page  380. — The  laws  of  Kansas 
provided  that  the  use  of  dynamite  or  other  detonating  explosives  in 
coal  mines  was  prohibited  unless  such  explosives  were  used  accord- 
ing to  rules  and  regulations  agreed  to  between  employer  and  em- 
ployees and  approved  by  the  State  mine  inspector.  (Laws  1909,  ch. 
175,  sec.  1 ;  Gen.  Stat.  1915,  sec.  6326.)  The  defendant  company  and 
Richards  and  other  employees  had  an  agreement,  but  it  did  not  make 
any  mention  of  dynamite  nor  was  it  approved  by  the  State  mine 
inspector;  therefore  the  use  of  dynamite  in  the  defendant's  mine 
was  prohibited.  Richards  w^as  about  to  make  a  blast  with  some 
dynamite  with  some  dry  cell  batteries,  which  he  was  compelled  to  use 
as  the  plunger  battery  was  out  of  ordef ,  when  the  wires  he  had  at- 
tached to*  the  dynamite  accidentally  touched  the  batteries  causing 
the  charge  to  explode  in  his  hand.  For  the  injuries  thus  sustained 
he  brings  action  for  damages,,  and  the  defendant  contends  that,  as 
he  was  violating  the  statute  when  he  was  injured,  he  can  not  recover. 
This  view  was  adopted  by  the  trial  court,  and  the  case  was  dismissed 
without  prejudice,  whereupon  Richards  appealed,  contending  that 
the  statute  is  unconstitutional.     On  this  point  the  court  said  in  part: 

The  plaintiff  contends  tVuit  the  act  is  unconstitutional  because  it 
delegates  to  mine  operators  and  miners  the  power  to  make  rules  and 
regulations  for  the  use  of  dynamite  in  coal  mines,  which  rules  and 
regulations  may  be  different  in  different  localities. 

Powers  similar  to  the  one  given  by  the  statute  under  consideration 
have  been  granted  to  agencies  of  the  State  by  other  statutes,  and 
those  statutes  have  been  expressly  or  impliedly  held  valid.  Among 
these  are  the  statutes  giving  to  the  board  of  railroad  commissioners, 
and  subsequently  to  the  public  utilities  commission,  power  to  fix 
freight  and  passenger  rates,  to  amipel  railroads  to  give  suificieut 
service,  etc.  In  most  of  the  States  statutes  giving  similar  powers 
have  likewise  been  held  constitutionaL  These  cases  will  be  found 
collated  in  12  C.  J.  847-85^^.  The  act  now  questioned  giving  to  mine 
operators  and  miners  the  power  to  make  rules  and  regulations  con- 
cerning the  use  of  dynamite  in  coal  mines,  subject,  however,  to  the 
approval  of  the  State  mine  inspector,  is  not  unconstitutional. 

The  judgment  of  the  court  below  was  therefore  affirmed. 


MUNICIPALFTY  ENGAGING   IN   BUSINESS — ^ICE  PlaNT — ^PuBJLIC  PuB- 

rosE — State  ex  rel,  Kansas  City  v.  Orear^  City  Comptroller^  Su- 
preme Court  of  MissouH  {Mar.  16^  1919)^  210  Southwestern  Re- 
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porter^  page  392.-r'Xi  a  general  election  held  in  Kansas  City,  Xovem- 
ber  5,  1918,  a  bond  issue  of  ^00,tK)0  was  favorably  voted  upon  for 
the  purpose  of  enabling?  the  city  to  raise  funds  for  the  construction 
and  operation  of  an  ice  plant  to  supply  ice  to  the  Go\vrnment  offices 
and  to  the  inhabitants  of  the  city.  The  comptroller  refused  to  issue 
such  bonds  or  offer  them  for  sale,  whereupon  the  Statue  brought  this 
action  for  the  city  to  secure  a  writ  of  mandamus  to  compel  him  to 
act.  Though  this  is  not  strictly  a  "  labor  case,"  it  is  noted  here  on 
account  of  the  very  general  interest,  industrial  and  economic,  in  the 
subject  of  public  ownership. 

Orear  gave  two  reasons  for  not  issuing  the  bonds ;  first,  that  there 
was  no  authority  in  the  city  chai'ter  permitting  the  city  to  engage  in 
the  business  of  manufacturing  ice;  and  second,  that  the  engaging 
in  the  making  and  selling  of  ice  is  a  private  and  not  a  public  busin^ess 
and  therefore  a  business  wherein  the  money  of  the  public  raised  by 
taxation  can  not  be  used.  The  court  after  considering  these  reasons 
came  to  the  conclusion  that  they  were  sound  and  that  the  bonds  could 
not  be  issued.    The  opinion  is  in  part  as  follows: 

That  there  must  be  authority  in  the  charter  of  Kansas  City,  either 
express  or  clearly  implied,  permitting  that  municipality  to  engage 
in  making  and  selling  ice  before  it  can  legally  do  so  is  settled  by  the 
repeated  adjudications  in  this  State.  (State  ex  rel.  v.  Kansas  City 
Terminal  Railway  Co..  260  Mo.  495,  168  S.  W.  1144.) 

While,  by  reason  of  the  novelty  and  far-reaching  importance  of  the 
question  presented,  we  have  mentioned  as  requisite  an  apt  and  suffi- 
cient charter  provision,  ne%^ertheless  in  the  view  we  are  constrainetl 
to  take  of  this  case,  it  makes  no  difference  whether  the  issuance  of 
the  bonds  in  question  is  warranted  by  a  specific  provision  of  the  gen- 
eral welfare  clause  of  the  Kansas  City  charter  or  not.  The  question 
before  us  cuts  deeper  than  that.  If  such  bonds  can  not  be  issued 
lawfully,  the  charter  permitting,  we  must  needs  refuse  to  compel 
respondent  to  issue,  sign,  or  sell  tlie  same ;  for,  even  if  such  issuanco 
is  warranted  by  either  an  express  or  implied  provision  of  the  charter, 
the  further  question  arises  whether  such  a  charter  provision,  when 
thus  construed,  is  not  itself  bad,  for  that  it  contravenes  the  con- 
stitutional and  statutory  requirement  that  the  charter  of  Kansas 
City  shall  be  in  harmony  with  and  subject  to  the  constitution  and 
laws  of  the  State.  (Sec.  16^  art^  9,  Const.)  Since  the  last  question, 
if  found  a«;ainst  the  contention  of  the  relator,  is  decisive  of  the  point 
whether  the  ice  factory  bonds  are  valid  we  need  not  trouble  our- 
selves or  take  up  time  in  further  discussing  the  other  one. 

May  a  town  or  city  in  this  State,  its  charter  permitting,  lawfully 
engage  in  the  business  of  making  and  selling  ice  to  the  inhabitants 
of  such  city  ? 

Our  constitution  explicitly  says,  "  Taxes  may  be  levied  and  col- 
lected for  public  purposes  only.""  (Sec.  3,  art.  10,  Const.)  We  have 
held  that  this  was  the  law  before  the  provision  was  ever  put  into 
the  constitution.    ( State  ex  rel.  v.  St.  Louis,  216  Mo.  47, 115  S.  \V.  534. ) 
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It  is  obvious,  therefore,  that  in  the  final  analysis  the  question  becomes, 
Is  the  making  and  sale  of  ice  to  all  inhabitants  of  a  city  who  desire 
to  buy  a  public  or  a  private  business  ?  It  is  public,  of  course,  in  the 
sense  that  the  police  power  of  the  city  extends  to  regulating  the 
cleanliness  and  sanitary  methods  of  making,  handling,  and  vending 
ice.  It  is  not  public  in  the  sense  that  it  is  such  a  utility  as  comes 
under  the  supervision  of  the  public  service  commission.  That  it  is 
not  the  latter  is  persuasive,  but,  we  concede,  not  conclusive,  in  the 
view  against  its  public  nature. 

The  court  then  discussed  a  number  of  cases  iuA'olving  similar  or 
apposite  propositions,  and  concluded: 

We  are  of  the  opinion  that  the  business  of  making  and  selling 
ice  by  Kansas  City  to  the  inhabitants  of  that  city  is  not,  under  the 
situation  shown  by  the  conceded  facts,  so  far  a  public  purpose  as  to 
warrant  the  expenditure  therein  of  public  money  obtained  as  the 
proceeds  of  municipal  bonds,  the  payment  of  which,  with  the  interest 
thereon,  must  be  met  by  the  levy  and  collection  of  public  taxes. 

Judge  Woodson  submitted  a  dissenting  opinion,  holding  that  in 
view  of  modern  conditions  of  life  in  cities,  involving  the  transporta- 
tion and  preservation  b}^  refrigeration  of  large  and  essential  parts 
of  the  food  supply,  such  action  as  was  contemplated  was  for  the 
general  welfare  of  the  city  and  within  the  police  power  of  the 
municipal  government.    He  said,  in  part: 

I  have  always  understood,  and  in  my  opinion  it  is  no  longer  a 
debatable  question  in  this  State  and  country,  that  all  laws  enacted  for 
the  preservation  of  the  public  health  and  well-being  of  a  city  or  State 
are  derived  from  the  police  power  of  the  State,  and  that  it  is  an 
inherent  attribute  of  sovereignty,  and  is  unabridged  by  any  consti- 
tutional provision  that  can  be  found  in  the  State  or  Federal  Con- 
stitution. 


I^ENSTOXS — PURLIC  EMriA)YEES — CONSTITUTIONALITY  OF  StATUTI 

Deductions  from  Salaries — Uiggins  et  dl,  v.  Sweifze7\  county 
clerk^  et  d.^  Supreme  Court  of  Illhwis  {Feb.  18^  1920),  126  North- 
eastern  Reporter,  P^^il^-  ^07, — Higgins  and  several  other  persons  were 
employees  of  Cook  County  and  were  employed  in  various  public 
hospitals.  A  law  was  passed  providing  for  the  creation  of  a  pension 
fund  for  the  retirement  of  public  employees  (Laws  1915,  ch.  342). 
Pursuant  to  this  law  certain  deductions  were  made  from  the  salaries 
of  the  employees  of  the  county.  This  is  an  action  by  Higgins  and 
others  for  an  injunction  to  restrain  the  county  clerk  and  others 
from  making  the  deductions.  It  is  urged  that  the  act  is  unconsti- 
tutional as  contravening  the  constitution,  article  10,  section  10  of 
which  autliorizes  the  county  board  to  fix  the  compensation  of  county 
officers.  The  court  ui)held  the  constitutionality  of  the  law,  saying 
in  part: 
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It  is  contended  by  appellants  that  the  act  is  unconstitutional  and 
void  and  does  not  apply  to  appellants,  as  they  are  employees  of  con- 
stitutional offices  and  officers.  These  positions  are  not  offices  created 
bv  the  constitution  and  are  nowhere  mentioned  in  the  constitution. 
The  Cook  County  Hospital  is  provided  for  by  section  62  of  chapter 
M  of  our  statutes  (Kurd's  Stat.  1917,  p.  798),  as  is  the  Oak  Forest 
Hospital.  Section  61  of  the  same  act  (sec.  62,  Kurd's  Rev.  St.  1917) 
provides  that  the  compensation  paid  such  employees  as  appellants 
shall  be  fixed  by  the  board  of  county  commissioners  "  when  not  other- 
wise provided  by  law." 

It  is  also  contended  that  the  act  is  unconstitutional,  in  that  it 
takes  the  property  of  appellants  without  due  process  of  law.  It  has 
been  frequently  held  in  this  State  that  the  ri^jht  to  prospective 
salary  of  an  office  or  position  is  not  a  property  right.  The  pension 
fund  act  in  this  case  has  the  effect  of  reducinji^,  by  the  act  of  the 
legislature,  the  compensation  paid  to  the  appellants  here,  and  it 
was  held  in  Kelliwell  r.  Sweitzer,  278  111.  248, 115  N.  E.  810  [Bui.  No. 
246,  p.  183],  that  in  so  doing  it  in  no  sense  invaded  any  property 
rights  of  the  persons  affected. 


Pensions — Retirkment  Fund — Constitutionality  of  Retroac- 
tive xVmendment  to  Police  Pension  Fund — Vested  Rights — Beutel 
V.  Foreman  et  aZ.,  Supreme  Court  of  Illinois  {Apr.  15^  1919)^  123 
Xortfieastem  Reporter^  p(X{ie  9flf0. — ^Beutel  and  other  policemen  had 
been  in  the  service  of  the  Chicago  police  force  for  20  years  and 
were  therefore  qualified  to  receive  a  pension  of  one-half  of  their 
salary.  Beutel  put  in  his  application  for  pension  in  March,  and 
before  it  was  acted  upon  an  amendment  was  passed  to  the  pension 
law  requiring  that  pensioners  be  of  the  age  of  50  years  before  they 
become  entitled  to  a  pension.  The  trustees  of  the  pension  fund 
refused  to  grant  Beutel  a  pension,  as  not  having  attained  the  re- 
quired age,  and  he  brought  action  for  mandamus  to  compel  the  pay- 
ment, which  was  granted  by  the  lower  court.  The  defendant  trus- 
tees appealed  and  the  decision  was  reversed,  the  court  saying  in  part: 

While  it  is  true  that  a  statute  is  not  generally  deemed  to  be  retro- 
active, but  prospective  only,  in  its  force,  a  statute  will  be  given  a 
retroactive  effect  when  it  was  clearly  the  intention  of  the  legisla- 
ture that  it  should  so  operate.  In  the  construction  of  statutes  it  is 
the  duty  of  the  court  to  take  the  words  found  in  the  statute,  and  to 
^ive  each  its  ordinary,  usual  meaning.  We  agree  that,  fairly  con- 
strued, the  amendment  to  section  3  of  the  police  fund  act  (Kurd's 
Rev.  St.  1917,  ch.  24,  sees.  391-4:19k),  read  in  connection  with  the 
other  sections  of  the  act,  was  intended  to  be  retroactive  and  to  apply 
to  all  persons  who  were  entitled  to  pensions  under  said  act,  and  that 
therefore  it  included  the  defendant  in  error  within  its  provisions. 

Counsel  for  defendant  in  error  earnestly  insist  that  the  pension 
act  in  force  previous  to  July  1,  1917.  gave  him  a  contract  and  prop- 
erty right  in  his  pension  at  the  time  he  filed  his  application  for  the 
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same,  and  therefore  the  amendment  in  question  must  be  held  to  be 
unconstitutional,  because  of  violating  a  property  right  vested  in 
him.  The  legislature  can  not  pass  a  retrospective  or  an  ex  post 
facto  law  impairing  the  obligation  of  a  contract,  nor  can  it  deprive 
a  citizen  of  any  vested  right  by  a  inere  legislative  act.  This  is  a 
principle  of  general  jurisprudence. 

Counsel  for  plaintiffs  in  error  contend  that  no  person  entitled  to 
a  pension  has  a  vested  legal  right  in  said  pension;  that  pensions, 
considered  in  connection  with  vested  rights  must  be  held  to  be  boun- 
ties of  the  government,  which  that  government  has  the  right  to  give, 
withhold,  or  recall  at  its  discretion,  while  counsel  for  defendant  in 
error  argue  that  this  court  in  Hugnes  v,  Traeger,  264  111.  61ii,  100 
X.  E.  431,  and  People  v.  Abbott,  274  111.  ZSi),  113  X.  E.  696,  has 
held  that  the  pensions  to  employees  of  municipalities  "  are  in  the 
nature  of  compensation  for  services  previously  rendered  for  which 
full  and  adequate  compensation  was  not  received  at  the  time  of 
the  rendition  of  the  services,"  and  that  therefore  those  decisions 
which  hold  that  a  pension  is  not  a  vested  right,  under  such  circum- 
stances as  exist  here  in  the  claim  of  defendant  in  error,  can  not 
be  upheld.  Counsel  are  in  error  in  their  argument  that  the  decisions 
of  this  court  last  referred  to  intended  to  hold  that  the  right  of 
pension  was  a  vested  right  under  the  circumstances  found  in  this 
record. 

We  can  reach  no  other  conclusion  in  this  case  than  that,  by  the 
great  weight  of  authority  in  this  and  other  jurisdictions,  as  between 
the  State  and  members  of  the  police  department  of  one  of  the 
municipalities  of  this  State,  the  State  may  take  the  right  of  pension 
away,  under  such  circumstances  as  shown  by  this  record,  without 
affecting  the  contract  right  of  the  pensioners  or  violating  the 
constitution. 


Relief  Associations — Deductions  from  Wages — CoNSTmmox- 
ALiTT  OF  Statute — Suit  for  Penalty — Baltimore  rf*  O.  IS,  W.  R,  Co, 
V.  Bailey^  Supreme  Court  of  Ohio  {Mar,  25^  1919)^  184  Northeaster}^ 
Reporter^  pacje  195. — This  is  an  action  by  one  Bailey,  a  switchman 
and  a  former  employee  of  the  railway  company,  to  recover  certain 
penalties  imposed  by  an  Ohio  statute  (sees.  9012-14  of  the  General 
Code),  upon  any  corporation  which  maintained  a  relief  association 
for  its  employees  and  required  them  by  deductions  from  their  wages 
involuntarily  to  contribute  to  said  relief  fund.  The  defendant  ad- 
mitted that  it  maintained  a  relief  association  and  that  by  the  contract 
of  membership  in  it  it  sought  to  limit  its  liability  for  injuries  sus- 
tained by  its  employees,  but  contended  that  in  this  case  Bailey  volun- 
tarily joined  the  association  and  agreed  to  the  deductions  from  his 
wages.  Upon  submission  to  a  jury  it  was  determined  that  the  pay- 
ments to  the  association  by  deductions  from  Bailey's  salary  were  in- 
voluntary and  without  his  consent.  It  was  contended  by  the  defendant 
railwav  that  the  Ohio  statute  above  referred  to  was  unconstitutional 
under  the  fourteenth  amendment  to  the  United  States  Constitution, 
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and  that  in  enacting  the  Federal  employers'  liability  act  the  United 
States  Congress  had  legislated  on  the  subject  and  therefore  tlie  Ohio 
statute  could  not  apply.  In  answering  these  arguments  and  aflSrm- 
ing  a  judgment  in  favor  of  the  plaintiff  the  court  said  in  pai*t: 

It  is  also  contended  that  these  statutes  violate  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States.  It  is  sufficient 
as  to  this  to  say  that  a  similar  contract  was  under  investigation  by 
the  Supreme  Court  of  the  United  States  in  C.^B.  &  Q,  R.  Co.  v.  Mc- 
Guire,  219  U.  S.  549,  31  Sup.  Ct.  259,  55  L.  Ed.  328.  The  Federal 
Supreme  Court  held  in  the  McCiuire  case  that  a  State  has  power  to 
prohibit  contracts  limiting  liability  for  injuries,  made  in  advance 
of  the  injuries  received,  and  to  provide  that  the  subsequent  accept- 
ance of  benefits  under  such  contracts  shall  not  constitute  satisfaction 
of  the  claim  for  injuries  received  after  the  contract,  and  that  such  a 
statute  does  not  impair  the  liberty  of  contract  guaranteed  by  the 
fourteenth  amendment. 

The  Federal  statute  declares  void  any  contract  or  device  whatso- 
ever to  exempt  a  carrier  from  any  liability  created  by  the  Federal 
employers'  liability  act,  but  provides  that  in  any  action  brought 
against  such  common  carrier  under  the  act  it  may  set  off  therein  any 
sura  it  has  contributed  or  paid  to  any  insurance,  relief  benefit,  or  in- 
demnity that  may  have  been  paid  to  the  injured  employee. 

The  Ohio  statute  likewise  prohibits  the  making  of  any  contract  to 
exempt  the  company  from  liability  to  the  employee,  and  prevents  the 
company  from  compelling  employees  to  join  any  association  or  from 
withholding  any  part  of  the  employee's  wages  for  the  payment  of 
dues  in  any  society  or  association. 

There  is  nothing  w^hatever  in  that  act  [Federal  employers'  liabilitv 
act],  or  any  other  to  which  our  attention  has  been  called,  by  which 
Congress  in  any  wise  regulates  relief  departments,  whether  volun- 
tary or  involuntaiy.  That  is  a  subject  wholly  aside  from  that  of 
giving  rights  of  action  for  injuries  while  engaged  in  interstate  com- 
merce. The  Ohio  statute  here  in  question  does  not  abridge  or  affect 
in  any  way  the  rights  of  action  secured  bv  the  Federal  act  or  the  pro- 
cedure under  it.  The  provisions  of  sections  9012  and  9014,  General 
Code,  on  which  this  suit  is  predicated,  simply  prevent  a  company 
from  compelling  an  employee  to  join  any  association,  or  from  with- 
holding any  part  of  his  wages  for  payment  of  dues,  and  prescribe 
the  penalty  for  violation  thereof.  They  do  not  in  any  way  conflict 
with  the  provisions  of  the  Federal  act. 

It  must  be  kept  in  mind  that  in  this  case  the  plaintiff  is  not  suing 
to  recover  damages  for  injuries.  He  sues  for  a  penalty  fixed  against 
the  company  for  withholding  part  of  his  wages  from  him  against 
his  consent  ror  the  payment  of  dues  in  the  association. 

Congress  has  denounced  all  contracts  of  every  kind  to  exempt  a 
company  from  liability  for  injury,  but  allows  a  set-off  of  any  amount 
contributed  to  insurance  that  has  heen  paid  to  the  injured  emplovee. 

We  do  not  think  that  we  would  be  justified  in  holding  that  Con- 
gress has  thereby  impliedly  peinmitted  involuntary  associations  which 
employees  are  required  to  join,  and  to  whirh  they  are  compelled  to 
pay  dues,  and  has  prevented  the  State  by  implication  from  prohibit- 
ing such  compulsion  and  such  wthholding  by  an  exercise  of  its  police 
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power  for  the  protection  of  its  citizens.    Such  an  implication  would 
not  only  be  strained,  but  would  be  contrary  to  the  obvious  spirit  of 
the  Federal  statute  in  which  the  provisions  are  found. 
Judgment  aflBrmed. 

Relief  Department — ^Refund  of  Dues — Philadelphia^  B,  dr  W. 
Ry,  Co.  et,  al.  v.  Campbell^  Court  of  Appeals  of  the  District  of  Co- 
lumhia  {Feb.  5,  1919)^  Jfl  Washington  Law  Reporter^  p^g^  ^H- — 
Campbell  was  emploj'ed  by  the  company  named  and  other  roads  em- 
braced in  the  Pennsylvania  system  from  1897  until  1913,  when  he  was 
discharged.  In  1900  he  was  admitted  to  the  Pennsylvania  Railroad 
Voluntary  Relief  Department  and  regularly  paid  his  dues  until  he 
was  discharged.  During  this  time  he  paid  as  dues  $439.90  and  re- 
ceived as  accident  and  sick  benefits  the  sum  of  $83.60.  He  now  claims 
that  the  difference  between  the  total  amount  paid  in  and  the  K'uefits 
received,  $356.30,  together  with  interest  and  costs,  is  due  him,  inas- 
much as  he  is  no  longer  in  the  employment  of  the  company.  Judg- 
ment was  in  his  favor  in  the  trial  court,  from  which  the  company 
appealed. 

The  decision  necessarily  turned  on  a  construction  of  the  provisions 
found  in  the  regulations  governing  the  relief  department,  and  these 
had  been  construed  by  the  court  of  appeals  to  warrant  a  return  in 
such  a  case  (Vermillion  v.  P.,  W.  &  B.  R.  Co.,  42  App.  D.  C.  579, 
42  Wash.  Law  Rep.  790,  43  Wash.  Law  Rep.  66).  The  trial  court 
had  followed  this  decision,  but  on  this  appeal  the  court  of  appeals 
reversed  itself,  reading  the  regulations  in  a  different  light. 

The  opinion  concludes: 

The  interpretation  placed  upon  the  regulations  in  the  Vermillion 
case  would  in  time  work  to  the  ruin  of  the  relief  department.  The 
department  is  formed  and  maintained  as  a  mutual  benefit  association^ 
and  the  dues  are  based  upon  the  probable  obligations  it  will  have  to 
meet  in  the  payment  of  its  members  for  death,  accident  and  sick 
benefits.  The  monthly  contributions  paid  by  a  member  into  the  relief 
fund,  like  dues  paid  to  an  insurance  company,  constitute  the  price 
which  the  member  pays  for  the  protection  afforded  him  by  the  relief 
department.  They  make  up  the  joint  fund  from  which  the  benefits 
are  paid,  not  only  to  himself,  but  to  his  fellow  members.  In  many 
cases,  the  payment  of  benefits  to  a  member  will  be  in  excess  of  the 
contributions  of  such  member  to  the  relief  fund;  and  in  others,  as  in 
the  present  case,  they  Avill  fall  short  of  the  contributions.  But  the 
l^lan  is  so  arranged  that  the  total  contributions  of  the  members  will 
meet  approximately  the  total  liabilities.  This  could  not  be  accom- 
plished equitably  if  a  member  in  severing  his  connection  with  the 
company,  for  any  reason  whatever,  could  recover  as  decreed  in  the 
present  case. 

The  decision  on  the  Vermillion  case,  supra,  is  overruled,  and  the 
derreo  in  the  j)resent  case  is  reversed  with  costs,  and  the  cause  re- 
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manded  for  further  proceedings  not  inconsistent  with  this  opinion. 
Reversed  and  remanded. 


Tips — Antitipping  Law — Constittttonalitt — Dunahoo  v.  Huher^ 
Supreme  Court-  of  I&ica  {Mar,  17^  1919)^  171  Northwestern  Re- 
porter^ page  US. — ^Dunahoo  was  arrested  for  receiving  a  tip  while  en- 
iraged  as  an  employee  in  a  barber  shop.  The  prosecution  was  for  the 
violation  of  section  5028u  of  the  Supplemental  Supplement  of  1915, 
which  prohibits  "every  employee  of  any  hotel,  restaurant,  barber 
shop,  or  other  public  place  "  from  accepting  or  soliciting  any  gratui- 
ties or  tips  or  other  things  of  value.  Dunahoo  applied  for  a  writ  of 
Imbeas  corpus  which  was  granted  and  the  defendant  constable  ap- 
jjealed.  The  constitutionality  of  the  statute  was  attacked  on  several 
♦grounds,  the  most  important  being  that  it  did  not  afford  "  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws,"  as  re- 
(juired  by  section  1  of  the  fourteenth  amendment  to  the  Constitution 
of  the  United  States.  In  declaring  the  statute  unconstitutional  the 
court  said  in  part :    * 

Under  this  act  the  proprietor  of  a  hotel,  restaurant,  or  barber  shop, 
even  thou^  engaged  in  the  same  employment,  would  be  perfectly 
free  to  accept  tips  or  gratuities  or  anything  of  value,  while  the  em- 
l)loyee  woriting  at  his  side  and  engaged  in  the  same  occupation  might 
W  prosecuted  for  having  committed  a  crime  should  he  do  the  same 
thing-  That  the  proprietor  would  not  likely  be  made  the  recipient  of 
such  a'  so-called  courtesy  does  not  answer  the  criticism.  The  present 
case  iflustrates  the  vice  of  this  statute.  There  were  two  chairs  in  the 
harberi^op.  The  employer,  one  Murphy,  worked  at  one  of  these,  and 
(lefeadant  at  fehe  other.  Murphy  undertook  to  pjay  defendant  $15 
|)er  week  and  60  per  cent  of  what  he  received  for  his  work  aboA  e  said 
sum,  and  defendant  was  to  have,  according  to  the  custom  of  the  trade, 
such  tips  and  gratuities  as  might  be  handed  him.  A  customer  £ave 
him  25  cents  in  excess  of  the  charges,  and  he  was  prosecuted.  Had 
the  same  amount  been  handed  to  Murphy,  his  employer,  no  offense 
could  have  been  charged.  Manifestly  there  is  no  reason  for  such  dis- 
crimination. For  the  purpose  of  efficient  and  beneficial  legislation, 
it  is  often  necessary  to  divide  the  subjects  upon  which  it  operates 
into  classes.  Indeed  the  greater  part  of  all  legislation  is  of  this  char- 
ncter,  but  the  authorities  agree  that  the  distinction  in  dividing  must 
not  be  arbitrary,  and  must  be  based  on  differences  which  are  apparent 
and  reasonable.  The  classification  should  be  based  upon  some  ap- 
parent natural  reason,  some  reason  suggested  by  necessity,  such 
as  difference  in  situation  and  circumstances  of  the  subjects,  placed 
in  the  one  class  or  the  other  as  suggest  the  necessity  or  propriety  of 
discrimination  with  respect  to  them. 

Tipping  may  be  an  evil,  but  this  does  not  justify  discrimination 
between  classes  in  order  to  put  it  down.  In  so  far  as  the  public  is 
cmiccmed,  the  evil  of  tipping  the  employer  is  quite  as  obnoxious  to 
good  morals  as  though  it  were  done  to  the  employee.  Surely  here 
there  is  no  ground  for  discrimination. 
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Wages — Assignment — Effect  of  Xew  EMPU)yMENT. — Rauliue^  v. 
Levi^  Supreme  Judicial  Court  of  Massachusetts  {Jan,  7,  1910). 
121  NortKeastern  Reporter^  V^ge  5W.-^Edward  J.  Haulines  had  as- 
signed his  wages  to  one  Levi  to  secure  the  pa3nnent  of  a  debt.  The 
statute  in  the  case  provided  that  assignments  of  wages  in  a  sum  in 
excess  of  $300  werei  to  be  void  after  two  years  from  the  makin<: 
thereof,  Levi  had  paid  out  on  Raulines^s  account  the  sum  of  $171.4<t. 
which  added  to  a  i»r^vious  indebtedness  of  Raulines  to  him  made 
$405.40.  The  assignment  was  made  on  Augist  14,  1916,  and  under 
the  statute  became  void  on  August  14,,  1918.  Raulines  filed  a  bill 
in  equity  on  December  21,  1917,  to  enjoin  Levi  from  enforcing  the 
assignment  and  asking  that  the  assignment  be  delivered  up  and 
canceled.  At  that  time  Raulines  was  working  for  a  different  em- 
ployer from  the  one  when  the  assignment  was  made.  In  granting 
the  injunction  the  court  said : 

It  is  manifest  the  assignment  ceased  to  have  legal  force  as  security 
for  a  debt  with  the  termination  of  the  contract  of  service  existino; 
between  the  plaintiff  (Raulines)  and  his  empl(Jyer  at  the  time  the 
assignment  was  made;  and  it  is  equally  plain  that  thereby  it  was 
not  merely  suspendvjd  in  its  operation  to  revive  and  attach  to  every 
new  contract  of  service  as  often  as  made  during  its  statutory  life. 
The  action  of  the  defendant  in  serving  notice  of  the  assignment 
upon  the  new  employer  of  the  plaintiff  was  oppressive,  and  was  cal- 
culated and  intended  to  embarrass  and  hinder  him  in  the  lawful 
exercise  of  his  trade. 

At  the  time  the  bill  was  filed  the  assignment  had  become  void  by 
the  plaintiff's  change  of  service,  and  since  the  bill  was  filed  It  has 
determined  by  limitation  of  tim^.  On  either  ground  the  plaintitT 
is  entitled  to  an  injunction  and  to  a  surrender  and  cancellation  of 
the  instrument  as  prayed  for  with  costs,  and  it  is 

So.ordered. 


Wages — Mechanics'  Lienh — Release  of  Lten  for  Labor — Con- 
tract.— Manson  cfe  MacPhee  v.  Flmuigan^  Supreme  Judicial  Court  of 
Massachunetts^  Middlesex    {June  IS,   1019),  123  Northeastern   Re- 
porter, page  61Jf, — One  Fisher  agreed  to  build  a  four-family  hou>e 
for  defendant.    The  plaintiffs,  Manson  &  MacPhee,  agreed  to  do  all 
the  stair  work  on  the  house  and  provide  the  materials  therefor  for 
the  total  sum  of  $120,     When  the  work  was  completed  plaintiffs  di*- 
manded  their  money  but  Fisher  failetl  to  pay.     Plaintiffs  upon  the 
completion  of  the  house  went  to  defendant  and  d'eclared  that  they 
would  enforce  their  lien  unless  the  sum  due  them  was  paid.     Tlie  tle- 
fendant  thereupon  agreed  to  pay  the  amount  for  the  release  of  the 
lien.     Defendant,  Flanagan,  then  refused  to  pay  the  money,  btatirt^' 
that  the  amount  included  both  labor  and  materials,  whereas  onlv  a 
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lien  for  labor  could  be  enforced.    In  affirming  judgment  in  favor 
of  the  plaintiff  the  court  first  quoted  the  law  as  follows : 

If  such  agreement  is  for  labor  performed  or  furnished  and  for 
materials  furnislied  under  an  entire  contract  and  for  an  entire  price 
a  lien  for  the  labor  alone  may  be  enforced,  if  the  value  of  such  labor 
can  be  distinctly  shown,  but  it  shall  not  be  enforced  for  an  amount 
greater  than  the  entire  contract  price. 

It  then  said : 

Under  this  section  a  subcontractor  may  maintain  a  lien  for  labor 
if  its  value  can  be  distinctly  shown,  even  if  the  contract  was  entire 
and  there  was  an  entire  price  for  both  labor  and  materials,  and 
although  no  notice  of  an  intention  to  claim  a  li^n  for  material  was 
given.     [Cases  cited.] 

There  was  evidence  that  the  value  of  the  labor  could  be  distinctly 
shown,  and  that  at  the  time  when  the  defendant  agreed  to  pay  the 
plaintiffs  they  could  have  fikd  a  valid  lien  for  the  labor  performed 
or  furnished  under  their  contract  in  the  erection  of  the  building. 
The  defendant's  promise  to  pay  the  plaintiffs  was  based  upon  a  legal 
consideration,  and  although  the  lien  could  be  enforced  for  the  labor 
onl^,  and  the  value  of  the  labor  formed  but  a  small  part  of  the  entire 
claim,  the  mere  inadeauacy  of  the  consideration  in  the  absence  of 
fraud  is  no  defense  to  tne  plaintiffs'  right  to  recover. 


Wages — Minimum  Wage  Laws— Powers  op  Commission — Injunc- 
tion— G.  O,  Miller  Telephone  Co.  et  al,  v.  Mhmnttm  War/e  Conwiis- 
»io7\n  Supreme  Court  of  Minnesota  {Mar.  19^  1920)^  177  Northwestern 
Reporter ^.pag^  SJp.. — The  Minimum  Wage  Commission  of  Minnesota 
pursuant  to  its  authority  vested  in  it  by  law  held  certain  hearings 
and  rendered  a  report  thereon  as  a  result  of  which  it  issued  two 
orders,  Nos.  10  and  11,  in  which  it  declared  the  minimum  living  wages 
at  which  women  and  minors  should  be  employed.  I'he  orders  were 
alike  except  that  No.  11  applied  only  to  learners  and  apprentices. 
In  order  No.  10  the  weekly  wage  was  $11  on  the  basis  of  an  eight- 
hour  day  or  48  hour  week  and  applied  to  telephone  company  em- 
ployees as  well  as  others.  The  Miller  company  sued  in  equity  for 
an  injunction  to  prevent  the  commission  from  enforcing  the  orders 
which  it  had  issued.  Two  other  telephone  companies  appeareU  as 
interveners.  A  temporary  injunction  was  granted  and  the  commis- 
sion appealed.  In  reversing  the  decision  and  dismissing  the  injunc- 
tion the  court  spoke  in  part  as  follows : 

The  minimum  wage  act  is  Laws  1913.  ch.  647  (Gen.  St,  1913,  3904r- 
3923).  It  was  before  the  court  in  Williams  \\  Evans,  139  Minn.  32, 
166  N.  W,  495,  166  N.  W.  504  jBul.  No.  246,  p.  193 J,  and  its  con- 
stitutionai  validity  sustained.  An  examination  of  its  provisions 
leads  to  the  conclusion  that  the  legal  minimum  wage  which  it  au- 
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thorizes  the  commission  to  fix  is  not  a  blanket  minimum  wage 
throughout  the  State  for  women  or  for  minors,  without  reference  to 
wage  conditions  in  the  different  occupations,  but  is  a  minimum  wage 
based  on  the  different  occupations  and  fixed  after  an  investigation 
and  determination  of  wage  conditions  therein. 

An  examination  of  the  minimum  wage  statutes  of  other  States  in- 
dicates that  occupation  is  a  common  basis  of  classificlition. 

Order  No.  10  recites  that  after  investigation  the  commission  is 
"  of  the  opinion  that  the  wages  paid  to  one-sixth  or  more  of  the 
women  and  minors  employed  in  this  State  are  less  than  living  wages." 
The  recited  fact  gives  the  commission  no  authority  to  fix  a  miniaium 
wage.  The  test  is  prescribed  by  section  5  of  the  statute  which  i:)ro- 
vides  that  the  commission  may  establish  legal  minimum  rates  of 
wages  "  if  after  investigation  of  any  occupation  [it J  is  of  opinion 
that  the  wages  paid  to  one-sixth  or  more  of  the  Avomen  or  minors  em- 
ployed therein  are  less  than  living  wages."  It  reaches  a  single  occu- 
pation in  which  one-sixth  of  the  workers  are  paid  less  than  a  living 
wage. 

It  did  not  intend  that  the  commission  should  be  without  jurisdic- 
tion over  an  occupation  in  which  one-sixth  were  receiving  less  than 
a  living  wage  because  of  the  fact  that  five-sixths  of  the  total  number 
of  employees  in  all  occupations  in  the  State  were  receiving  more  than 
a  living  wage.  It  intended  to  reach  each  occupation  in  which  wage 
conditions  were  harsh.  The  orders  of  October  23,  1914,  involved  m 
Williams  v,  Evans,  139  Minn.  32^  165  N.  W.  495, 1G6  N.  W.  504,' seem  to 
have  been  upon  this  interpretation  of  the  statute. 

The  statute  does  not  require  a  formal  finding  or  a  recital  of  the 
opinion  of  the  commission  after  investigation.  To  imake  the  order 
it  is  necessary  tliat  the  commission  have  an  investigation  and  reach 
the  opinion  which  the  statute  requires,  but  the  statute. 'does  notik^e- 
quire  a  formal  recital  or  finding.  The  one  made  tanight  have  been 
omitted.  •    '   « 

Objection  is  made  to  the  order  because  it  gives  women  and  chil- 
dren the  same  minimum  wage.  The  statute  intends  a  separate  inves- 
tigation and  determination  for  women  and  minors.  There  may  be 
a  different  minimum  for  each.  The  minimum  may  be  the  same  for 
each.  The  facts  alleged,  as  we  must  take  them,  do  not  show  tliat 
the  order  is  invalid  because  the  commission  made  one  minimum  ap- 
plicable to  both  classes.  Again,  the  plaintiff  can  not  complain  if  the 
minimum  for  neither  class  which  it  employs  is  too  high. 

Complaint  is  made  of  the  order  because  it  fixes  a  minimum  of  $11 
for  48  hours  per  week,  which  is  to  be  increased  by  23  cents  an  hour 
for  each  hour  of  work  in  excess  of  48  hours;  and  the  claim  is  that 
it  amounts  to  a  fixing  of  the  hours  of  labor  and  of  pay  for  overtime. 

The  commission  has  no  authority  to  fix  legal  hours  of  labor.  The 
statute  fixes  10  hours  as  a  standard  day's  work  for  hire,  unless  a 
shorter  time  is  agreed  upon.  (G.  S.  1913,  3831.)  It  is  the  contract 
labor  day.  It  fixes  a  shorter  daily  and  weekly  limit  for  women  in 
certain  employments.  (G.  S.  1913,  3851.)  The  order  does  not  fix  the 
hours  of  labor.  It  takes  48  hours  a  week  as  the  basic  period  of  kibon  . 
upon  which  to  compute  a  minimum  wage.  An  8-hour  day  is  a  quite 
customary  work  day  in  industries.     It  is  the  period  fixed  by  statute 
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for  State  labor.     (Laws  1919,  ch.  40;  Laws  1917,  ch.  422  (Gen.  St. 
Supp.  1917,  9321-1). 

Reference  was  then  made  to  a  contention  that  the  order  worked 
hardship  in  cases  in  which  exchanges  were  in  dwellings,  stores,  etc., 
and  the  service  occupied  only  a  portion  of  the  operator's  time. 

As  to  this,  the  court  said : 

The  order,  alone  or  in  connection  with  note  2  bearing  on  telephone 
companies,  is  not  construed  as  fixing  a  minimum  wage  for  services 
of  the  kind  mentioned.  It  is,  as  we  have  said  before,  the  purpose  of 
the  minimum  wage  act  to  reach  occupations  which  furnished  the  sub- 
stantial livelihood  to  workers  therein  and  consume  their  ordinary 
work  period  and  not  to  include  workers  who  do  some  slight  or  inter- 
mittent daily  or  weekly  service. 

The  commission  in  nxing  minimum  wages  makes  a  distinction  be- 
tween cities  of  5,000  or  more  inhabitants  and  cities  of  less  than  6,000. 
For  cities  of  5,000  or  more  the  minimum  is  $11  per  week  of  48  hours 
with  23  cents  per  hour  for  additional  time,  and  for  cities  of  less  than 
5,000  the  minimum  is  $10.25  with  an  added  21^  cents  for  additional 
time.  We  can  not  say  that  this  is  an  arbitrary  classification.  Sec- 
tion 6  of  the  stjitute  contemplates  that  because  of  diflFerences  in  the 
cost  of  living  the  minimum  may  not  be  uniform  throughout  the 
State.  And  again,  the  plaintiflF  has  no  cause  of  complaint  unless  the 
minimum  which  it  is  required  to  pay  is  too  high. 

Order  Xo.  11  fixes  the  minimum  wages  for  learners  and  appren- 
tices. The  statute  does  not  define  learner  and  apprentice  except  in 
so  far  as  section  20  provides  that  a  learner  or  apprentice  may  mean 
eith«ra  woman  or  a  minor.  The  definition  is  left  to  the  law.  The 
order  provides  fom  minimum  for  apprentices  under  18  years  of  age 
and  fites  a  differeitt  minimum  for  the  first  three  months  and  for  the 
second  three  months  and  for  the  third  three  months.  From  what 
appears  in  the  pleadings  we  can  not  hold  that  this  is  an  invalid  classi- 
fication or  that  it  is  an  Invalid  administrative  regulation. 

The  minimum  wage  commission  is  an  administrative  body.  It  does 
not  determine  hours  of  labor  or  prescribe  conditions  of  employment 
or  work  out  the  rights  of  the  employer  and  employee  except  in  so  far 
as  its  fixing  of  a  minimum  wage  under  conditions  prescribed  by  the 
statute  has  such  etfect.  I^egislative  power  is  not  delegated  to  it  nor 
judicial  power  conferred  upon  it.  It  has  the  administrative  authority 
which  is  conferred  by  the  statute.  In  performing  the  duties  with 
which  it  is  charged  it  must  be  permitted  to  proceed  in  a  practical  way 
so  as  to  accomplish  the  lawful  results  intended.  It  must  be  permitted 
to  exercise  judgment  and  discretion  in  working  out  the  details  of 
administration  and  establish  some  sort  of  administrative  regulations. 
This  does  not  mean  that  it  has  either  delegated  legislative  or  judicial 
power.  The  legislature  determines  the  policy  of  the  statute.  The 
review  by  a  court  of  the  orders  of  the  commission  is  limited  to  such 
as  are  made  without  jurisdiction,  or  under  a  mistaken  interpretation 
of  the^  law,  or  are  so  arbitrary  and  unreasonable  that  they  deprive 
a  pQ#ty  of  guaranteed  property  rights.  The  scope  of  review  is  such 
as  hasbeen  announced  from  time  to  time,  in  cases  involving  various 
situations,  and  often  recently,  as  in  administering  statutes  enacted 
under  the  police  power,  duties  are  increasingly  cast  upon  boards  and 
commissions. 
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Wages — Nonpayment — Penalty — Constitutionality  of  Stat- 
tTTE — Manford  v.  MemU  Singhy  District  Court  of  Appeal^  Third  DiJt- 
trict  of  Calif orrda  {Apr.  17^  1919) ,  181  Pacific  Reporter^  page  844. — L. 
V.  Manford  proceeded  against  Memil  Singh,  his  employer,  to  recover 
wages  and  penalty  as  provided  in  chapter  663,  Acts  of  1911,  amended 
by  chapter  143,  Acts  of  1915  (repealed  and  superseded  by  ch,  202,  Acts 
of  1919) .  Judgment  had  been  in  Manford's  favor  in  the  court  below 
and  Singh  appealed,  claiming  that  the  statute  was  unconstitutional. 

The  question  of  constitutionality  had  been  decided  in  favor  of  the 
law  in  Moore  v.  Indian  Spring  Channel  Gold  Mining  Co.,  174  Pac. 
378  (see  Bui.  No.  258,  p.  147).  However,  the  defendant  claimed  a 
distinction  between  the  power  of  the  legislature  to  enact  such  a  law 
to  govern  corporations  and  its  power  to  control  the  acts  of  individ- 
uals. He  conceded  that  the  act  is  valid  "  if  it  can  be  reasonably  held 
that  the  prompt  payment  of  employee's  wages  is  a  matter  that  aflFects 
the  public  generally." 

In  upholding  the  law  as  accomplishing  this  end,  the  court  said,  in 
part: 

Its  design  is  to  protect  the  employee  and  to  promote  the  welfare  of 
the  community.  Without  defeating  that  purpose,  it  should  be  con- 
strued so  as  to  hamper  as  little  as  possible  the  valuable  right  and 
privilege  of  making  contracts.  But  it  is  to  be  observed  that  the  most 
formidable  objection  to  the  statute  derives  its  principal  force  from 
the  supposed  hardships  of  a  hypothetical  case  wiierein  the  emplmer 
is  without  fault  or  the  employee  is  guilty  of  culpitble  conduc^.  The 
statute  is  not  subject  to  such  reproacTi.  tt  ccmtemplates  tliat  the  pen- 
alty shall  be  enforced  against  an  employer  who  is  at  fault.  It  niiist  be 
shown  that  he  owes  the  debt  and  reiuses  to  pay  it.  He  is  not  denied 
any  legal  defense  to  the  validity  of  the  claim.  Indeed,  the  fullest 
right  to  contract  as  to  payment  is  but  slightly  restricted,  and  an  em- 
ployer can  easily  provide  in  advance  for  the  contingencies  that  may 
arise  under  the  statute.  If  he  refuses  to  paj'  what  is  due  as  therein 
provided,  it  is  not  unjust  that  he  should  be  subjected  to  a  penalty. 


Wages — Preference — Precedence  over  Prior  Liens — Florida  Con- 
struction  &  Realty  Co.  v.  Poumell^  Supreme  Court  of  Florida  {Oct. 
31, 1918),  80  Southern  Reporter,  page  54. — The  above  mentioned  com- 
pany and  the  Florida  Railway  sued  the  Florida  Railway  Co.  and 
recovered  judgments  against  it  in  June,  1913,  for  the  total  sum  of 
$287,687.07.  They  also  succeeded  in  having  the  Florida  Railway  Co. 
thrown  into  the  hands  of  receivers.  Pournell  and  four  others  were 
employed  by  the  Florida  Railway  Co.  as  conductors,  engineer,  and 
foreman.  Part  of  their  pay  was  earned  before  the  appointmettt:  of 
the  receiver,  but  the  greater  part  of  it  was  earned  under  the  receiver. 
They  brought  suit  against  the  Florida  Railway  Co.  and  its  receiver 
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for  the  amounts  due  them  for  services  rendered  and  recovered  judg- 
ment. The  receiver  sold  some  of  the  railway's  property,  receiving 
for  it  the  sum  of  $35,000.  Poumell  and  his  coworkers,  referred  to  in 
the  opinion  as  the  interveners,  demanded  that  their  judgment  for 
wages  be  paid  before  the  lien  of  the  prior  judgments  is  discharged. 
Their  demand  was  granted  and  this  court  on  appeal  affirmed  the 
judgment,  rendering  in  part  the  following  decision: 

The  main  contention  here  is  that  claims  of  interveners  (Poumell 
et  al.)  for  services  rendered  in  operating  the  insolvent  railroad  should 
not  have  preference  over  the  prior  judgment  creditors  in  the  proceeds 
from  the  sale  of  the  property  after  the  payment  of  taxes. 

It  appears  that  the  services  rendered  by  the  interveners  were  neces- 
sary to  the  business  of  the  insolvent  railway  company,  and  that  such 
services  were  rendered  during  the  receivership,  or  perhaps  a  small 
part  thereof  within  a  short  time  prior  thereto,  when  the  insolvent 
condition  of  the  defendant  company  existed,  as  shown  in  the  proceed- 
ings taken  by  the  judgment  creditors,  and  tnat  the  receiver  was  asked  . 
for  and  appointed  to  operate  the  railroad  for  the  protection  and  ben- 
efit of  the  prior  judgment  creditors  and  at  their  instance.  Under 
these  circumstances  an  equitable  preference  existed  in  favor  of  the 
interveners. 


Wages — Repusal  to  Pay — ^R£cx]tvERr — State  ex  rel.  StepJiens  v. 
State  Corporation  Commission^  Supreme  Court  of  New  Mexico 
{Xov.  2i,  1918)  y  176  Pacific  Reporter^  pa^e  866. — Stephens  had  been 
employed  by  the  State  corporation  commission  as  an  assistant  rate 
cleark  when  he  was  discharged.  The  commission  then  refused  to  pay 
the  salary  due  him  for  the  month  of  October,  1917.  The  fiscal  year 
closed  on  November  30,  1917.  The  State,  in  the  interest  of  Stephens, 
applied  for  a  peremptory  writ  of  mandamus,  which  was  granted  on 
November  27,  1917.  The  commissioners,  finding  a  balance  of  $170 
on  the  fifth  fiscal  year  contingent  expense  fund,  proceeded  to  buy 
postage  stamps  with  it  and  then  answered  the  writ  by  saying  that 
there  were  no  longer  any  funds  with  which  to  pay  Stephens'  salary 
of  $150.  The  commission  later  made  out  a  voucher  against  the  fifth 
fiscal  year  contingent  expense  fund  but  after  the  close  of  the  books 
for  the  fifth  fiscal  year  and  as  a  result  the  voucher  was  dishonored. 
The  court  then  directed  that  the  voucher  be  made  to  draw  upon  the 
sixth  fiscal  year  contingent  expense  fund.  The  conmiission  appealed. 
In  allowing  the  writ  the  court  rendered  in  part  the  following 
decision : 

The  first  point  arising  for  consideration  is  as  to  whether  or  not 
mAndamus  was  the  appropriate  remedy  to  compel  the  issuance  to 
relator  (Stephens)  by  the  corporation  commission  of  the  salary 
voucher  in  payment  for  such  services  for  the  month  of  October,  1917. 
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Here  there  was  no  question  that  the  appellee  (Stephens)  had  been 
employed  by  the  commission  as  assistant  rate  clerk  at  a  salary  of 
$150  per.  month ;  that  he  had  performed  the  services  required  under 
such  employment,  and  that  he  was  entitled  to  a  voucher  therefor 
clearly.  Mandamus  was  the  appropriate  remedy  to  compel  the  issu- 
ance of  such  voucher;  in  fact,  mandamus  was  the  only  adequate 
remedy  open  to  him. 

The  appellee  showed  beyond  a  question  of  doubt,  however,  that,  in 
order  to  exhaust  the  contingent  expense  account,  it  was  necessary,  on 
the  last  day  of  the  fifth  fiscal  year,  to  purchase  postage  stamps  in 
excess  of  the  amount  of  his  claim,  which  stamps  were  for  use,  and 
could  only  he  used,  during  the  sixth  fiscal  year,  and  were  consequently 
a  legitimate  charge  against  the  appropriation  for  that  year.  In 
legal  contemplation  it  is  as  though  the  appellee  had  traced  just  so 
much  money,  instead  of  postage  stamps,  into  the  contingent  expense 
account  for  the  sixth  fiscal  year. 

In  directing  the  voucher  to  be  designated  as  payable  from  the  con- 
tingent expense  account  for  the  sixth  fiscal  year,  the  court,  sitting  on 
the  equity  side,  brushed  aside  all  subterfuge  and  form,  and  looked 
at  the  naked  facts  as  they  really  were.  Its  action,  in  effect,  restored 
to  the  contingent  expense  account  of  the  fifth  fiscal  year  for  the  pay- 
ment of  this  voucher,  a  fund  which  passed  into  the  contingent  ex- 
pense account  for  the  sixth  fiscal  year,  and  which  in  equity  and  good 
conscience  should  be  restored. 


Wages — Betroactive  Pay — Discharge — Voli3Ntary  Separatiok 
FROM  Service — Kowalski  v.  McAdoOj  Director  Genef*al  of  Rbrilf'dads, 
Svpreme  Court  of  N&iv  Jersey  {JvZy  11  y  1919) ,  107  Atlantic  Ti€poriei\ 
page  1^77, — Kowalski  was  employed  by  the  Pennsylvktiia  Sailr6hd 
Co.  as  a  gang  leader.  He  had  been  in  the  service  of  the  comfiAny  for 
some  seven  years.  On  May  15,  1918,  he  was  arrested  and  locked  u]> 
for  the  theft  of  a  pair  of  shoes  from  a  railroad  car.  He  was  con- 
victed and  paid  a  fine  of  $25.  His  pay  prior  to  his  arrest  had  been 
32  cents  per  hour.  By  an  order,  No.  27,  May  25,  1918,  and  Supple- 
ment No.  4,  July  25,  1918,  the  Director  General  of  Railroads  in- 
creased the  wages  of  the  railroad  employees  and  provided  that  said 
increases  were  to  be  retroactive  from  January  1, 1918,  The  provision 
of  Supplement  No.  4  is  as  follows : 

The  increase  in  wages  and  the  rates  establisbed  shall  be  effective 
as  of  January  1, 1918,  and  are  to  be  paid  according  to  the  time  served 
to  all  who  were  in  the  railroad  service,  or  who  have  come  into  such 
service,  and  remained  therein.  A  proper  ratable  amount  shall  also 
be  paid  to  those  who  foy  any  reason  since  January  1, 1918,  have  been 
dismissed  from  the  service,  but  shall  not  be  paid  to  those  who  left 
it  voluntarily.  ,  ^, 

Kowalski  brought  action  for  the  back  pay  to  which  he  claims  he 
is  entitled.  He  received  judgment  and  the  defendant  appealed.  In 
affirming  the  judgment  the  court  said,  in  part: 
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The  only  point  made  and  contended  for  by  counsel  of  appellant 
in  the  court  below  iind  now  here  was,  and  is,  that  the  plaintiff  has 
disentitled  himself  to  any  of  the  increase  of  wages  from  January  1, 
1918,  to  May  15,  1918,  because  the  plaintiff  on  May  15,  1918,  was 
arrested  and  locked  up  for  an  alleged  theft  of  the  goods  of  his  em- 
ployer, and  that  this  in  effect  was  a  voluntary  leaving  by  the  plaintiff 
of  his  employment. 

There  is  no  pretense  that  the  plaintiff  did  not  render  loyal  and 
efficient  service  to  his  employer  trom  January  1,  1918,  to  May  15, 
1918,  before  he  committed  the  alleged  theft.  The  fact  that  he  was 
arrested  and  locked  up  on  a  criminal  charge  was  wholly  without  any 
significance,  unless  it  was  shown  that  the  plaintiff  created  the  situa- 
f  i(m  for  the  purpose  of  abandoning  the  employment  of  the  railroad 
company.  And  this  does  not  appear  from  the  evidence.  But,  on 
the  contrary,  it  "appears  that  the  plaintiff's  arrest  was  caused  by  the 
railroad  company,  his  employer,  and  it  is,  therefore,  inconceivable 
upon  what  plausible  ground  it  can  be  even  argued  that  the  plaintiff 
left  his  employment  voluntarily. 

It  was  further  pointed  out  that  a  discharge  for  theft  or  for  in- 
efficiency would  not  bar  a  claim  to  the  increase,  and  the  judgment 
was  affirmed. 

Wages — Seamen — Constitutionality  of  Statute — Construc- 
tion— StrcUheam  S,  S,  Co.^  Limited,  v.  Dillon^  United  States  Supreme 
Court  \Mar,  29^  1920),  JfO  Suprevie  Court  Reporter,  page  360. — Dil- 
lon w^s  a  British  subject  who  shipped  on  a  British  vessel  in  .Liver- 
pool under  ^hipping  articles  providing  for  a  voyage  of  not  over 
three,  yeaps  ^nding  at  Liverpool,  England,  lender  the  agreement  he 
was  to  receive  no  wages  until  the  end  of  the  voyage.  When  the  vessel 
arrived  at  the  port  of  Pensacola,  Fla.,  he  demanded  of  the  master  of 
the  vessel  one-half  of  the  wages  he  had  thus  far  earned.  This  was 
(lone  in  accordance  with  the  provisions  of  section  4530  of  the  United 
States  Revised  Statutes.  The  master  refused  to  grant  the  request, 
and  Dillon  brought  suit  to  recover  $125,  the  full  amount  earned  up 
to  that  time.  This  action  was  brought  in  the  United  States  district 
court  and  under  a  United  States  statute.  Here  the  decision  was 
against  Dillon,  but  the  court  of  appeals  reversed  the  court  below, 
whereupon  the  company  appealed.  In  rendering  the  decision  of  the 
Supreme  Court  in  faVor  of  Dillon,  Mr.  Justice  Day,  delivering  the 
opinion  of  the  court,  stated  the  decision  in  part  as  follows: 

The  district  court  found  against  Dillon  upon  the  ground  that  his 
demand  was  premature.  The  circuit  court  of  appeals  reversed  this 
decision,  and  held  that  Dillon  was  entitled  to  recover.  ^256  Fed.  631, 
168  C.  C.  A.  25.)  A  writ  of  certiorari  brings  before  us  tor  review  the 
<leoree  of  the  circuit  court  of  appeals. 

Section  4  of  the  seamen's  act  is  an  amendment  of  section  4530  of 
the  Revised  Statutes;  it  was  intended  to  supplant  that  section,  as 
amended  by  the  act  of  December  21, 1898. 
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The  section,  of  which  the  statute  now  under  consideration  is  an 
amendment,  expressly  excepted  from  the  right  to  recover  one-half  of 
the  wages  tnose  cases  in  which  the  contract  otherwise  provided.  In 
the  amended  section  all  such  contract  provisions  are  expressly  ren- 
dered void,  and  tl^  right  to  recover  is  given  the  seamen  notwith- 
standing contractual  obligations  to  the  contrary.  The  language  ap- 
plies to  all  seamen  on  vessels  of  the  United  States,  and  the  second 
proviso  of  the  section  as  it  now  reads  makes  it  applicable  to  seamen 
on  foreign  vessels  while  in  hari>ors  of  the  United  States.  The 
proviso  does  not  stop  there,  for  it  contains  the  express  provision  that 
the  courts  of  the  United  States  shall  be  open  to  seamen  on  forei*?a 
vessels  for  its  enforcement.  The  latter  provision  is  of  the  utmost 
importance  in  determining  the  proper  construction  of  this  section  of 
the  act  It  manifests  the  purpose  of  Congress  to  give  the  benefit  of 
the  act  to  seamen  on  foreign  vessels,  and  to  open  the  doors  of  the  Fed- 
eral courts  to  foreign  seamen.  No  such  provision  was  necessary  a^ 
to  American  seamen,  for  they  had  the  right  independently  of  this 
statute  to  seek  redress  in  the  courts  of  the  United  States,  and  if  it 
were  the  intention  of  Congress  to  limit  the  provisions  of  the  act  to 
American  seamen,  this  feature  would  have  been  wholly  superfluous. 

Apart  from  the  text,  which  we  think  plain,  it  is  by  no  means  clear 
that  if  the  act  were  given  a  construction  to  limit  its  application  to 
American  seamen  only,  the  purposes  of  Congress  would  be  subserve<l, 
for  such  limited  construction  would  have  a  tendency  to  prevent  the 
employment  of  American  seamen,  and  to  pronaote  the  engagement  of 
those  who  were  not  entitled  to  sue  for  one-half  wages  under  the  pro- 
visions of  the  law.  But,  taking  the  provisions  of  the  act  as  the  same 
are  written,  we  think  it  plain  that  it  manifests  the  purpose  of  Con- 
gress to  place  American  and  foreign  seamen  on  aii  equality  o^  right 
m  so  far  as  the  privileges  of  this  section  are  concerned,  withi^qual 
opportunity  to  resort  to  the  courts  of  the  United  States  for  fche  en- 
forcement of  the  act.  Before  the  amendment,  as  we.  have  already 
pointed  out,  the  right  to  recover  one-half  the  wages  could  not  be  en- 
forced in  face  of  a  contractual  obligation  to  the  contrary.  Con- 
gress, for  reasons  which  it  deemed  sufficient,  amended  the  act  so  as 
to  permit  the  recovery  upon  the  conditions  named  in  the  statute.  In 
the  case  of  Sandberg  v.  McDonald,  248  U.  S.  185,  39  Sup.  Ct.  S4 
[Bui.  No.  258,  p.  141],  we  found  no  purpose  manifested  by  Congress 
in  section  11  to  interfere  with  wages  advanced  in  foreign  ports  under 
contracts  legal  where  made.  That  section  dealt  with  advancements, 
and  contained  no  provision  such  as  we  find  in  section  4.  Under  sec- 
tion 4  all  contracts  are  avoided  which  run  counter  to  the  purposes  of 
the  statute.  Whether  consideration  for  contmctual  rights  under  en- 
gagements legally  made  in  foreign  countries  would  suggest  a  differ- 
ent course  is  not  our  province  to  inquire.  It  is  sufficient  to  say  that 
Congress  has  otherwise  declared  by  the  positive  terms  of  this  en- 
actment, and  if  it  had  authority  to  do  so,  the  law  is  enforceable  in 
the  courts. 

We  come  then  to  consider  the  contention  that  this  construction  ren- 
ders the  statute  unconstitutional  as  being  destructive  of  eontrftct 
rights.  But  we  think  this  contention  must  be  decided  adversely  to 
the  petitioner  upon  the  authoritv  of  previous  cases  in  this  court.  The 
matter  was  fully  considered  in  I^atterson  v.  Bark  Eudoixt^  190  U.  ??. 
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169,  23  Sup.  Ct.  821  [Bui.  No.  60,  p.  195],  in  which  the  previous  de-' 
eisions  of  this  court  were  reviewed,  and  the  conclusion  reached  that 
the  jurisdiction  of  this  Government  over  foreign  merchant  vessels 
in  our  ports  was  such  as  to  give  authority  to  Congress  to  make  pro- 
visions of  the  character  now  under  consideration;  that  it  was  for 
this  Government  to  determine  upon  what  terms  and  conditions  ves- 
sels of  other  countries  might  be  permitted  to  enter  our  harbors,  and 
to  impose  conditions  upon  the  shipment  of  sailors  in  our  own  ports, 
and  make  them  applicable  to  foreign  as  well  as  domestic  vessels. 
Upon  the  authority  of  that  case,  and  others  cited  in  the  opinion 
therein,  we  have  no  doubt  as  to  the  authority  of  Congress  to  pass 
a  statute  of  this  sort,  applicable  to  foreign  vessels  in  our  ports  and 
controlling  the  employment  and  payment  of  seamen  as  a  condition 
of  the  right  of  such  foreign  vessels  to  enter  and  use  the  ports  of  the 
United  States. 

But,  it  is  insisted,  that  Dillon's  action  was  premature,  as  he  made 
a  demand  upon  the  master  within  less  than  five  days  after  the  vessel 
arrived  in  an  American  port.  This  contention  was  sustained  in  the 
district  court,  but  it  was  ruled  otherwise  in  the  court  of  appeals. 
Turning  to  the  language  of  the  act,  it  enacts  in  substance  that  the 
demand  shall  not  be  made  before  the  expiration  of  five  days,  nor 
oftener  than  once  in  five  days.  Subject  to  such  limitation,  such  de- 
mand may  be  made  in  the  port  where  the  vessel  stops  to  load  or  de- 
liver cargo.'  It  is  true  that  the  act  is  made  to  apply  to  seamen  on 
foreign  vessels  while  in  United  States  ports,  but  this  is  far  from  re- 
quiring that  the  wages  shall  be  earned  in  such  ports,  or  that  the 
vessels  shall  be  in  such  ports  five  days  before  demand  for  one-half 
the  wages  earned  is  made.  It  is  the  wages  of  the  voyage  for  which 
provision  is  made,  with  the  limitation  of  the  right  to  demand  one-half 
of  the  amount  earned  not  oftener  than  once  in  five  days.  The  section 
perlaits  no  demand  until  five  days  after  the  voyage  has  begun,  and 
then  provides  that  it  may  be  made  at  every  port  where  the  vessel 
stops  to  load  or  deliver  cargo,  subject  to  the  five-day  limitation.  If 
the  vessel  must  be  five  days  in  port  before  demand  can  be  made,  it 
would  defeat  the  purpose  of  the  law  as  to  vessels  not  remaining  that 
long  in  port,  and  would  run  counter  to  the  manifest  purpose  of 
Congress  to  prevent  a  seaman  from  being  without  means  while  in  a 
port  of  the  United  States. 

We  agree  with  the  circuit  court  of  appeals  of  the  fifth  circuit, 
whose  judgment  we  are  now  reviewing,  that  the  demand  was  not 
premature.  It  is  true  that  the  circuit  court  of  appeals  for  the  second 
circuit  held  in  the  case  of  The  Italier^  257  Fed.  712,  168  C.  C.  A. 
662,  that  demand,  made  before  the  vessel  had  been  in  port  for  five 
days,  was  premature ;  this  was  upon  the  theory  that  the  law  was  not 
in  force  until  the  vessel  had  arrived  in  a  port  of  the  United  States. 
But,  the  limitation  upon  demand  has  no  reference  to  the  length  of 
stay  in  the  domestic  port.  The  right  to  recover  wages  is  controlled 
by  the  provisions  of  the  statute  and  includes  wages  earned  from  the 
beginninf^  of  the  voyage.  It  is  the  riglit  to  demand  and  recover  such 
wages  with  the  limitation  of  the  intervals  of  demand  as  laid  down 
in  the  statute,  which  is  given  to  the  seaman  while  the  ship  is  in  a 
harbor  of  the  United  States. 

■  We  find  no  error  in  the  decree  of  the  circuit  court  of  appeals,  and 
the  same  is  affirmed. 


300  DECISIONS  OF  COURTS  AFFECTING  LABOR. 

Wages — Services  Rendered  by  Request — Presumptions — Ques- 
tion FOR  Jury — Williams  v.  Jones,  Supreme  Cotirt  of  Kansas  {July 
5,  1919),  182  Paci-fic  Reporter,  page  S91. — Jones  owned  a  farm  and 
desiring  to  absent  himself  from  the  State  for  a  period  requested 
Williams  to  look  after  his  stock,  alfalfa,  and  corn.  This  Williams 
did  according  to  his  agreement  with  Jones.  The  agreement  of  the 
parties  made  no  mention  of  what  Williams  was  to  receive  for  his 
services  or  how  much.  Jones  claims  Williams  was  to  receive  noth- 
ing for  his  services,  while  Williams  claims  it  was  agreed  that  he  was 
to  be  paid  for  his  labor.  Judgment  was  rendered  in  favor  of  Wil- 
liams and  on  appeal  the  decision  was  affirmed.  The  court  said  in 
part : 

Their  actual  intention  was  a  matter  to  be  determined  by  the  jury 
from  all  that  took  place  between  them  and  the  accompanying  cir- 
cumstances. The  findings  in  question  were  not  that  the  defendant 
had  said  in  so  many  words  that  he  would  pay  for  the  plaintiff's 
services,  but  that  in  the  situation  the  jury  found  to  exist  an  agree- 
ment to  that  effect  was  reasonably  to  be  iinplied. 

A  mere  request  or  direction  to  the  plaintiff  to  do  the  work  would 
be  enough  to  warrant  an  inference  that  it  was  to  be  paid  for,  in  the 
absence  of  evidence  that  it  was  to  be  gratuitous,  or  that  the  plain- 
tiff was  to  be  compensated  in  some  other  manner.  (13  C,  J.  241-243, 
787;  6  R.  C.  L.  587,  588.) 


Wages — Time  of  Payment — Amount  of  Wagbi^— AcrrioiNailBtiR 
Nonpayment — Constitutionality  op  Law  PROvibiNO  PENALTif— 
Davidow  V.  Wadsworth  ^fff.  Co.,  Supreme  Court  of  M^Jfiigm  \Juhj 
20,  1920),  178  Northwestern  Reporter,  page  776. — Like  a  number  of 
other  States,  Michigan  has  a  law  providing  for  and  regidating  the 
payment  of  wages  of  employees  in  certain  employments  and  fixing  a 
penalty  for  the  violation  of  such  law. 

The  statute  here  involved  is  act  59,  Public  Acts  of  1913,  en- 
titled: *'An  act  regulating  the  time  of  payment  of  wages  to  em- 
l>loyees    *     *     *     and  providing  a  penalty  for  a  violation  thereof." 

The  third  section  of  the  act  follows: 

Sec.  3.  Any  employer,  mentioned  in  section  1  of  this  act,  who, 
unless  prevented  by  act  of  God,  proceedings  in  bankruptcy  or  orders 
of  process  of  any  coult  of  competent  jurisdiction,  or  circumstances 
over  which  such  employer  has  no  control,  shall  fail  to  make  payment 
of  the  wages  due  to  any  such  employee,  as  provided  in  section  1  of  this 
act,  shall,  as  liquidated  damages  for  such  failure,  pay  to  such  em- 
ployee for  each  day  that  the  amount  due  him  remains  unpaid,  ten 
per  cent  of  the  amount  due  him  in  addition  thereto,  and  said  uam- 
ages  may  be  recovered  in  any  court  having  jurisdiction  of  the  siiit 
to  recover  the  amount  due  to  such  employee. 
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Davidow  had  worked  for  the  defendant  company,  as  a  stenographer 
from  April  20,  1917,  to  August  11,  1917,  at  which  time  he  was  dis- 
charged. When  this  occurred  there  was  due  him  the  sum  of  $12.32, 
tlie  wages  for  four  days.  The  defendant  failed  to  pay  this  amount 
and  to  date  of  tlie  trial  it  still  remained  unpaid.  Judgment  was  ren- 
dered for  plaintiff  in  the  sum  of  $12.32  plus  10  per  cent  per  day, 
amounting  in  all  to  a  sum  in  excess  of  $500.  The  company  api)ealed, 
claiming  the  law  was  unconstitutional.  The  court  accepted  this 
contention  and  modified  the  decision,  limiting  the  plaintiff's  recovery 
to  $12.32  and  interest.    The  opinion  is  in  part  as  follows  :• 

It  will  be  observed  that  by  the  title  of  the  act  the  purpose  of  the 
legislation  is  to  regulate  the  time  of  payment  of  wages  to  emplovees 
of  manufacturing,  mercantile,  etc.,  companies  or  corporations.  The 
title  contains  no  hint  even  that  failure  to  comply  with  the  terms  of 
the  statute  will  render  the  employer  liable  to  pay  more  than  the 
amount  of  wages  due  the  employee  by  way  of  liquidated  damages. 
The  subject  of  liquidated  damages  is  not  mentioned  in  the  title.  It 
is  stated  in  the  title  that  the  act  provides  a  penalty  for  a  violation 
thereof.  But  there  is  a  marked  difference  between  a  penalty  and 
liquidated  damages.  Section  21  of  article  5  of  the  constitution  of 
this  State  provides  that  "  no  law  shall  embrace  more  than  one  object, 
which  shall  be  expressed  in  its  title."  Should  the  subject  of  liqui- 
dated damages  have  been  named  or  expressed  in  the  title?  While  it 
was  not  designed  to  require  the  body  oi  the  act  to  be  a  mere  repetition 
of  the  title,  yet  it  might  be  urged  that  so  vital  a  matter  as  the  addi- 
tion of  10  per  cent  of  the  amount  due  for  each  day  that  the  amount 
remains  unpaid  should  have  been  indicated  in  the  title. 

Tbe  Kjuestion  whether  the  burden  imposed  by  this  statute  upon  the 
defaultiijg.iemployer  is  in  any  sense  liquidated  damages  may  well  b© 
considered.  U  ere  we  dealing  with  a  contract  between  private  par- 
ties where  similar  language  was  used,  we  would  not  hesitate  to  hold 
that  the  sum  here  imposed  was  a  penalty  and  not  liquidated  damages. 
(Jaquith  v,  Hudson,  5  Mich.  123.) 

Here  there  is  no  penalty  provided  for  in  the  act.  A  penalty  must 
he  expresslv  created  and  imposed  by  statute,  and  can  not  be  raised 
or  extendea  by  implication.  (13  Am.  &  Kng.  Ency.  of  Law  (2d  ed.) 
.*)5,  and  cases  cited.)  It  has  been  held  that  Avhere  liquichited  damages 
are  claimed  for  the  nonpayment  of  a  sum  of  money,  and  such  dam- 
ages exceed  the  lawful  rate  of  interest,  they  are  necessarily  in  viola- 
tion of  the  law  of  usury,  and  will  not  be  allowed.  See  13  Cyc.  101, 
note  56.  Here  by  the  terms  of  this  anomalous  statute  there  is  no  at- 
tempt to  impose  a  penalty,  but  the  term  "  liq^iidated  damages  for 
such  failure  '  is  used. 

AVe  arc  of  the  opinion  that  the  statute  under  consideration  consti- 
tutes class  legislation  of  the  most  objectionalple  kind.  The  classifica- 
tion is  arbitrary  and  oppressive  and  without  any  valid  reason  for 
its  basis.  It  seeks,  under  the  guise  of  liquidated  damages,  to  im- 
))Qse"a  penalty  for  the  benefit  of  the  employee,  not  provided  for  in 
the  act,  which  is  confiscatory  and  unreasonable. 

The  judgment  of  the  court  below  will  be  reversed,  and,  as  the  case 
is  here  upon  case  made,  judgment  may  be  entered  in  this  court  for 
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the  plaintiff  for  the  sum  of  $12.32,  with  interest  thereon  from  August 
13,  1917,  with  costs  to  appellant. 


Wages — Vacations — Right  of  Employee  to  Pay  During  Vaca- 
tion— Vaile  V.  Walker  Const  Co.^  Disttnct  Court  of  Appeals^  Seco-u<1 
District^  California  {Dec.  7, 1919)^  186  Pad^c  Reporter^  po^^  602, — 
This  action  is  upon  a  contract  of  employment  wherein  Vaile  seeks 
to  recover  a  certain  sum  of  money  which  he  claims  is  due  him  as 
wages.  In  defense  of  this  action  the  defendant  employer  claims  that 
Vaile  is  not  entitled  to  be  paid  for  time  spent  by  him  on  vacation, 
and  that  he  should  not  be  permitted  to  calculate  such  wages  as  a 
part  of  the  sum  he  claims  is  due  him.  On  this  point  the  court  ruled 
as  follows : 

Appellant's  contention  that  plaintiff  was  not  entitled  to  compen- 
sation for  periods  of  time  in  each  year  covered  by  his  service  during 
which  he  was  on  vacation  is  without  merit.  The  evidence  shows  that 
the  vacations  taken  by  him  were  not  only  in  accordance  with  the 
prevailing  custom  in  the  employment  in  which  plaintiff  was  en- 
gaged, but  that  defendant,  as  such  employer,  in  each  case  assenteil 
thereto,  and,  except  as  to  the  last  year,  paid  his  full  salary,  thus 
recognizing  his  right  to  take  a  vacation  without  any  deduction  from 
his  salary. 


Workman's  Compensation — Admiralty — CoNSTiTUTioNALiajr  of 
Amendment  to  Judicial  Code — Knickerbocker  Ice  Co.  v.  SU^art, 
United  States  Supreme  Court  {May  17^  1920),  J^  Supreme  Court 
Reporter^  page  4^8. — ^William  Stewart,  while  employed  .by  thv* 
Knickerbocker  Ice  Co.  as  a  bargeman,  and  while  he  was  doing  work 
of  a  maritime  nature  fell  into  th«  Hudson  River  and  was  drowned. 
His  widow  elected  to  take  compensation  under  the  State  workmen's 
compensation  act  and  was  allowed  an  award.  The  employer  ap- 
pealed from  this  award,  first  to  the  appellate  division  of  the  New 
York  Supreme  Court  and  thence  to  the  court  of  appeals,  but  in  each 
case  the  award  of  the  industrial  commission  allowing  compensation 
was  affirmed.  Thereupon  the  employer  took  the  case  to  the  Unite<i 
States  Supreme  Court  on  a  writ  of  error.  The  Supreme  Court  re- 
versed the  decision  of  the  New  York  Court  of  Appeals  and  remanded 
the  case  for  further  proceedings.  A  dissenting  opinion  was  rendered 
by  Mr.  Justice  Holmes,  in  which  Justices  Pitney,  Brandeis,  and 
Clarke  concurred.  These  same  j  ustices  dissented  in  the  opinion  handed 
down  ill  the  case  of  Southern  Pacific  Co.  v.  Jensen,  244  U.  S.  205, 
3T  Sup.  Ct.  524  (see  Bui.  No.  246,  p.  203). 

When  New  York  first  passed  a  workmen's  compensation  law  its 
constitutionality  was  assailed  in  the  United  States  Supreme  Court 
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in  the  Jeii£fen  case,  in  which  the  State  courts  had  affirmed  an  award 
for  maritime  injuries,  and  the  law  was  declared  unconstitutional 
because  it  compulsorily  included  employers  engaged  in  maritime 
work  as  well  as  those  engaged  in  industrial  enterprises.  This  inclu- 
sion of  maritime  cases  was  held  to  be  an  invasion  of  the  exclusive 
jurisdiction  vested  in  the  Federal  courts  under  section  2,  Article  III, 
of  the  Federal  Judicial  Code.  Subsequent  to  the  decision  rendered 
in  the  Jensen  case  Congress  amended  clause  3  of  section  256  of  the 
Judicial  Code,  which  contains  a  saving  clause  allowing  suitors  to 
choose  whether  to  sue  in  admiralty  or  at  common  law  by  adding 
thereto  the  following :  "  And  to  claimants  the  rights  and  remedies 
under  the  workmen's  compensation  laws  of  any  State,^'  so  that  the 
third  clause  reads  as  follows : 

The  district  courts  shall  have  original  juriadiciion  as  follows : 

Third.  Of  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
saving  to  suitors  in  all  cases  the  right  of  a  common-law  remedy  where 
the  common  law  is  competent  to  give  it,  and  to  claimants  the  rights 
and  remedies  under  the  workmen's  compensation  laws  of  any  State. 

The  ice  company  in  this  case  contended  that  the  New  York  work- 
men's compensation  law  did  not  in  any  way  apply  to  it  notwith- 
standing the  amendment  to  the  Judicial  Code  above  quoted.  It  based 
its  case  almost  entirely  upon  the  decision  in  the  Jensen  case,  and 
maiMained  that?  Congress  had  no  authority  to  make  the  workmen's 
coftipensation  laws  of  any  'State  applicable  to  admiralty  or  maritime 
cases.  In  this  contention  the  company  was  upheld  by  the  Supreme 
Court,  which  declared  the  aforementioned  amendment  to  the  Judicial 
Code  imconstitutional  and  void.  Mr.  Justice  McEeynolds,  who 
rendered  the  majority  opinion,  said  in  part : 

llie  act  [amendment  to  clause  3,  sec.  256,  Judicial  Code]  only  un- 
dertook to  add  certain  specified  rights  and  remedies  to  a  saving  clause 
within  a  code  section  conferring  jurisdiction.  We  have  held  that 
before  the  amendment  and  irrespective  of  that  section,  such  rights 
and  remedies  did  not  apply  to  maritime  torts  because  they  were  in- 
consistent with  paramount  Federal  law — within  that  field  they  had 
no  existence.  Were  the  words  therefore  wholly  ineffective?  The 
usual  function  of  a  saving  clause  is  to  preserve  something  from  im- 
mediate interference — ^not  to  ci'eate ;  and  the-  rule  is  that  expression 
by  the  legislature  of  an  erroneous  opinion  concerning  the  law  does 
not  alter  it. 

Neither  branch  of  Congress  devoted  much  debate  to  the  act  under 
consideration — altogether,  less  than  two  pages  of  the  Record.  The 
Judiciary  Committee  of  the  House  made  no  report;  but  a  brief  one 
by  the  senate  Judiciary  Committee  probably  indicates  the  general 
legislative  purpose.  And,  with  this  and  the  accompanying  circum- 
stances, the  words  must  be  read. 
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Having  regard  to  all  these  things,  we  conclude  that  Congress 
undertook  to  permit  application  of  workmen's  compensation  laws 
of  the  several  States  to  injuries  within  admiralty  and  maritime  juris- 
diction; and  to  save  such  statutes  from  the  objections  pointed  out 
in  Southern  Pacific  Co.  r.  Jensen.  It  sought  to  authorize  and  sanc- 
tion action  by  tlie  States  in  prescribing  and  enforcing,  as  to  all 
parties  concerned,  rights,  obligations,  liabilities,  and  remedies  de- 
signed to  provide  compensation  for  injuries  suffered  by  employees 
engaged  in  maritime  work. 

And  so  construed,  we  think  the  enactment  is  beyond  the  power  of 
Congress.  Its  power  to  legislate  concerning  the  rights  and  liabilities 
within  the  maritime  jurisdiction  and  remedies  for  their  enforcement, 
arises  from  the  Constitution  as  above  indicated.  The  definite  object 
of  the  grant  was  to  commit  direct  control  to  the  Federal  (lovernment ; 
to  relieve  maritime  commerce  from  unnecessary  burdens  and  dis- 
advantages incident  to  discordant  legislation;  and  to  establish,  so 
far  as  practicable,  harmonious  and  uniform  rules  applicable  through- 
out every  part  of  the  I^nion. 

The  dissenting  opinion,  as  presented  by  Mr.  Justice  Holmes,  after 
reciting  the  reference  to  the  amended  sections  of  the  Judicial  Code, 
continues  in  part  as  follows : 

Those  sections  in  similar  terms  declared  the  jurisdiction  of  the 
district  court  and  the  exclusive  jurisdiction  of  the  courts  of  the 
United  States,  "of  all  civil  cases  of  admiralty  and  maritime  juris- 
diction* saving  to  suitors  in  all  cases  the  right  of  a  common-law 
remedy  where  the  common  law  is  competent  to  give  it."  The  amend- 
ment added,  "  and  to  claimants  the  rights  and  remetlies  under  the 
workmen's  compensation  laws  of  any  State."  I  thought  that  claim- 
ants had  those  rights  before.  I  think  that  they  do  now,  both  for  the 
old  reasons  and  for  the  new  ones. 

I  do  not  suppose  that  anyone  would  say  that  the  words,  "The 
judicial  power  shall  extend  to  all  cases  of  admiralty  and  maritime 
jurisdiction,"  Constitution,  Article  III,  section  3,  by  implication  en- 
acted a  whole  code  for  master  and  servant  at  sea,  that  could  be  modi- 
fied only  bv  a  constitutional  amendment.  But  somehow  or  other 
the  ordinary  common-law  rules  of  liability  as  between  master  and 
servant  have  come  to  be  applied  to  a  considerable  extent  in  admiralty. 
If  my  explanation,  that  the  source  is  the  common  law  of  the  several 
States,  is  not  accepted,  I  can  only  say,  I  do  not  know  how,  imless 
bv  the  fiat  of  the  judges.  But  surely  the  power  that  imposed  the 
obligation  can  change  it,  and  I  suppose  Congress  can  do  as  much  as 
the  judges  who  introduced  the  rules,  for  we  know  that  they  were 
introduced  and  can  no^  have  been  elicited  by  logic  alone  from  the 
medieval  sea  laws. 

But  if  Congress  can  legislate  it  has  done  so.  It  has  adopted  stat- 
utes that  were  in  force  ^Wien  the  act  of  October  6,  1917,  was  passed, 
and  to  that  extent  has  acted  as  definitely  as  if  it  had  repeated  the 
words  used  by  the  several  States — not  an  unfamiliar  form-  of  hwr. 
[Cases  cited.  |  An  act  of  Congress,  we  always  say,  will  be  construed 
so  as  to  sustain  it,  if  possible,  and  therefore  if  it  were  necessary,  the 
words  "  rights  and  remedies  under  the  workmen's  compensation  laws 
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of  any  State"  should  be  taken  to  refer  solely  to  laws  existing  at  the 
time,  as  it  certainly  does  at  least  include  them. 

The  only  question  before  us  is  whether  the  words  in  the  Constitu- 
tion, "  The  judicial  power  shall  extend  to  *  *  *  all  cases  of  ad- 
miralty and  maritime  jurisdiction"  prohibit  Congress  from  passing 
a  law  in  the  form  of  the  New  York  workmen's  compensation  act,  if 
not  in  its  present  form,  at  least  in  the  form  in  which  it  stood  on  Oc- 
tober 6,  1917.  I  am  of  the  opinion  that  the  New  York  law  at  the 
time  of  the  trial  should  be  applied  and  the  judgment  should  be 
affirmed. 

It  is  interesting  to  note  in  connection  with  the  foregoing  decision 
that  of  the  Supreme  Court  of  California,  in  the  case  Sudden  & 
Christenson  v,  Ind.  Com.,  188  Pac.  803,  rendered  March  13,  1920, 
some  weeks  prior  to  the  action  of  the  Supreme  Court  of  the  T^'^nited 
States,  involving  the  same  points.  The  California  court  reached  the 
same  conclusion  of  unconstitutionality,  using  the  same  reasoning, 
and  arguing  against  the  findings  of  the  Court  of  Appeals  of  New 
York  from  which  the  ice  company  had  appealed. 


Workmen's  Compensation — Agricultural  Labor — Fish  Farm- 
ing— Krohitzsck  v.  Industrial  Accident  Commission  et  al.^  Supreme 
Court  of  California  {Nov.  19^  1919)^  185  Pacific  Reporter^  page 
i06. — Krobitzsch  conducted  a  trout  farm  on  which  he  raised  trout 
for  domestic  use,  and  to  take  charge  of  which  he  employed  one 
Starkey.  While  Starkey  was  engaged  in  removing  some  brush  and 
fernbrakes  from  the  vicinity  of  a  flume  he  fell  f i-om  the  wagon  with 
which  he  was  hauling  away  the  brush  and  was  injured  by  a  pitchfork 
falling  upon  him.  Later  he  died  from  his  injuries,  and  upon  mak- 
ing claim  therefor  his  widow  was  granted  an  award  of  compensation 
and  for  funeral  expenses  under  the  workmen's  compensation  act  of 
1917.  The  employer  applied  for  certiorari  to  review  the  award,  de- 
claring that  it  should  not  have  been  granted  as  the  wprk  Starkey  was 
doing  when  injured  was  ''fish  farming,"  an  occupation  claimed  to  be 
excluded  from  the  benefits  of  the  compensation  act  by  viiiue  of  sec- 
tion 8,  subdivision  "  a,"  part  of  which  reads  as  follows : 

*  *  *  Excluding  any  employee  engaged  in  household  domestic 
service,  farm,  dairy,  agricultural,  viticultural,  or  horticultural  labor, 
in  stock  or  poultry  raising.    *    *    * 

The  court  refused  to  accept  this  construction  of  the  statute  and 
affirmed  the  award,  saying  in  part : 

We  are  of  the  opinion  that  the  petitioner  is  not  entitled  to  exemp- 
tion.under  the  provisions  of  this  act.  It  seems  clear  beyond  question 
that  the  legislature  did  not  intend  to  use  in  a  general  sense  the  terms 
employed  in  describing  the  excluded  classes.    If  that  had  been  the 
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intention  of  the  legislature,  it  would  not  have  used  the  terms  "  farm, 
dairy,  agricultural,  viticultural,  or  horticultural  labor,"  for  "  farm 
labor  "  would,  in  the  broad  sense,  include  labor  engaged  in  dairying, 
agriculture,  horticulture,  stock  raising,  and  poultry  raising  and  any- 
thing which  can  be  defined  as  cultivation  of  the  soil.  (19  Cyc.  45(>: 
2  C.  J.  988.)  The  very  wording  of  the  clause  of  the  act  upon  which 
petitioner  relies  shows  that  the  legislature  was  giving  a  restricted 
meaning  to  the  term  employed  and  was  segregating  into  certain 
definite  and  exclusive  classes  all  kinds  of  "  labor"  which,  in  the  broad 
and  unrestricted  sense,  would  come  under  the  head  of  farming. 
"Farm  labor"  must,  we  think,  be  taken  in  its  ordinarily  accepted 
meaning  as  labor  engaged  in  the  pix)duction  of  hay,  grain,  vegetables, 
and  the  like  by  the  tillage  of  the  soil. 


Workmen's  Compensation — AoRicrLTURAL  Labor — Ice  Har^-est- 
iNG — Employment  for  Pecuniary  Gain — Mullen  v.  Little^  tSupreme 
Court  of  New  Xqrh^  Appellate  Division^  Third  Deparimtnt  (J m*.  cN, 
1910)^  173  New  York  Supplement^  po>ge  578, — ^l^Iullen  was  employed 
by  Little  as  a  farm  laborer  and  was  engaged  at  the  time  of  the  injury 
in  unloading  ice  from  a  sleigh  into  an  ice  house  by  means  of  a  skid. 
The  skid  was  a  makeshift  affair  and  was  too  long,  so  that  when  ice 
slid  over  it  the  end  which  rested  on  the  sleigh  flew  up  into  the  air  as 
the  ice  left  the  end  inside  the  ice  house.  A  piece  of  ice  became 
wedged  in  the  doorway  and  Mullen  attempted  to  release  it  witli  his 
foot.  When  the  piece  became  disengaged  the  skid  flew  up  into  the 
air  and  threw  Mullen  into  the  ice  house  injuring  him.  He  was 
awarded  judgment  in  the  lower  court,  and  on  appeal  the  decision 
was  reversed  because  Mullen  was  deemed  guilty  of  negligence.  In 
reply  to  Mullen's  plea  that  the  compensation  law  applied  and  there- 
fore proof  of  negligence  was  no  bar  to  recovery,  the  court  said : 

The  plaintiff  urges  that  the  question  of  contributory  negligence 
is  eliminated,  for  the  reason  that  the  case  falls  within  the  workmen  s 
compensation  law  (Consol.  Laws,  c.  67),  and,  if  so,  section  11  makes 
that  question  unimportant.  Ice  harvesting  is  a  hazardous  employ- 
ment under  that  act,  but  such  employment  was  not  in  this  instance 
"  carried  on  by  the  employer  for  j^ecuniary  gain,''  within  the  mean- 
ing of  the  statute  (sec.  3,  subd.  5).  The  plaintiff  was  in  reality  a 
farm  laborer  (sec.  3,  subd.  4),  and  the  ice  was  being  stored  for  use 
on  the  farm,  and  only  as  incidental  to  farm  purposes.  Hence  the 
case  is  not  within  the  act. 


Workmen's  Compensation  —  Agriccltitral  Labor  —  Threshing 
Machines — Jones  et  al,  v.  Industrial  Commission  of  Utah  et  al.^ 
Supreme  Court  of  Utah  {Jan,  30^  1920)^  187  Paucific  Reporter,^  IWf^ 
8S'L — The  appellant  Jones  and  a  number  of  other  farmers  together 
purchased  a  threshing  machine  and  employed  Rowley  to  assist  in 
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operating  it.  The  machine  was  purchased  primarily  for  the  purpose 
of  threshing  the  crops  of  the  owners.  "WTiile  the  machine  was  being 
used  to  thresh  the  crop  of  a  son  and  renter  of  one  of  the  owners, 
Rowley  was  so  injui-ed  thtit  he  died. 

The  owners  of  the  threshing  machine  had  not  elected  to  come 
under  the  compensation  law  at  the  time  of  the  accident.  Afterwards, 
acting  upon  legal  advice,  they  procured  insurance  under  the  indus- 
trial act  and  engaged  in  custom  work  during  the  remainder  of  the 
season.  The  industrial  commission  held  that  inasmuch  as  the  work 
being  done  at  the  time  of  the  injuiy  was  for  a  nonowner  the  machine 
was  being  used  for  commercial  threshing  and  that  Rowley  was  not 
an  agricultural  laborer  such  as  to  exclude  his  dependents  from  com- 
I)ensation  under  the  workmen's  compensation  act.  An  award  for 
compensation  was  accordingly  made.  The  owners  appealed  and  the 
award  was  annulled.     The  decision  is  in  part  as  follows : 

The  statute  expressly  excludes  from  its  operation  "agricultural 
laborers  and  domestic  servants."  (Compensation  La>vs,  section  3111, 
as  amended  in  Session  Laws  1919,  page  156.) 

The  number  of  adjudicated  cases  respecting  questions  analogous  to 
the  one  here  presented  is  exceedingly  limited.  This  should  not  be  a 
matter  of  wonder  when  we  consider  that  workmen's  compensation 
laws  are,  in  most  cases,  of  comparatively  recent  origin.  We  have 
found  no  case  substantially  identical  in  its  facts  with  the  'present 
case.  The  nearest  analogy  we  have  l>een  able  to  find  are  cases  in 
which  threshing  machines  or  other  farm  machinerv  have  been  de- 
voted entirely  to  custom  work  for  the  community,  instead  of  being 
used  principally  on  the  crops  of  those  who  own  the  machine.  Even 
as  to  those  cases  there  is  a  marked  conflict  among  the  authorities. 
Some  of  the  cases  hold  that  when  a  farm  machine,  such  as  a  hay 
baler,  corn  shredder,  or  threshing  machine,  is  used  even  for  custom 
work,  the  business  is  farm  work,  and  the  employees  employed  thereon 
are  farm  laborers.  Other  cases  take  the  contrary  view.  We  find  no 
c^ise  whatever  which  holds  that  the  work  is  not  farming,  and  the  em- 
ployees not  farm  laborers,  whei'e  the  machine  is  used  primarily  by 
the  owners  for  use  on  their  own  farms. 

In  the  instant  case  we  need  not  go  to  the  full  extent  to  which  the 
Supreme  Courts  of  Minnesota  and  Iowa  and  the  Industrial  Accident 
Commission  of  California  have  gone,  for,  as  manifestly  appears,  the 
employers  in  all  of  those  cases  were  engaged  in  custom  work  for  the 
farmers  of  the  community,  or,  as  our  own  industrial  board  calls  it, 
"commercial  business.''  There  is  no  pretense  that  owners  of  the 
machine  in  the  cases  referred  to  purchased  tlie  same  primarily  for 
their  own  use  as  farmers,  or  that  they  were  owners  of  farms  upon 
which  the  machines  could  be  used.  Notwithstanding  this  the  courts 
and  commissions  referred  to  held  that  they  wei'e  engaged  in  farming 
business  and  their  employees  farm  laborers. 

We  hold,  however,  that  in  the  case  at  bar,  the  commission  itself 
having  found  that  the  owners  of  the  machine  purchased  the  same 
primarily  for  the  purpose  of  threshing  their  own  grain  and  used  it 
principally  for  that  purpose,  such  primary  purpose  becomes  con- 
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trolling  in  determining  the  nature  and  character  of  their  business 
within  the  meaning  of  the  industrial  act. 

For  the  reasons  stated  the  findings,  conclusions,  and  award  made 
by  the  defendant  commission  are  set  aside  and  annulled. 


Workmen's  Compensation — Attorney's  Fees — Effect  of  Con- 
tract— Rawlings  v.  M\^orkinen*8  Compensation  Boards  Court  of  Ap- 
peals of  Kentucky  {Mar.  2^  1920)  ^  218  Southwestern  Reporter^  pojge 
986, — Rawlings,  an  attorney  at  law,  was  employed  without  solicita- 
tion of  the  business  on  his  part,  by  Maxwell  and  four  others  to  rep- 
resent them  before  the  workmen's  compensation  board  in  proceedings 
for  compensation.  He  made  a  written  contract  with  each  of  the  five 
employees  for  a  fee  within  the  statutory  limits  as  allowed  under  sec- 
tion 4942  of  the  Kentucky  statutes,  which  is  as  follows : 

All  fees  of  attoinieys  and  physicians  and  charges  of  hospitals  under 
this  act  shall  b&,^);)ject  to  the  approval  of  the  board.  No  attorney's 
fees  shall  be  allowed  or  approved  against  any  party  or  parties  not 
represented  by  such  attorney  nor  exceeding  an  amount  equal  to  15 
per  cent  of  the  amount  of  the  first  $1,000  or  fraction  thereof  recov- 
ered, or  10  per  cent  of  the  excess  of  such  recovery,  if  any,  over  $1,(XX). 
The  board  may  deny  or  reduce  the  attorney's  fee  upon  proof  of  solici- 
tation of  employment. 

In  granting  the  employees  their  awards  the  board  refused  to  grant 
Bawlings  the  fee  fixed  by  the  contracts,  but  awarded  him  a  materially 
reduced  sum.  He  sued  for  a  writ  of  mandamus  against  the  board  to 
compel  the  payment  of  the  contract  fee.  Judgment  was  rendered  for 
the  board,  and  he  appealed.  In  affirming  the  decision  the  court  of 
appeals  said  in  part : 

Our  construction  of  this  section  is  that  the  board  in  the  exercise  of 
a  sound  discretion  and  after  a  careful  consideration  and  understand- 
ing of  the  facts  and  circumstances  may  reduce  the  contract  compen- 
sation agreed  to  be  paid  an  attorney,  although  it  does  not  exceed  the 
statutory  amount  or  there  be  any  evidence  that  the  employment  was 
solicited  and,  of  course,  if  no  contract  was  entered  into  between  the 
attorney  and  the  client,  would  likewise  have  the  power  to  fix  the  fee 
at  a  reasonable  sum. 

We  think  the  legislature  intended  in  this  section:  (1)  To  limit  the 
fees  that  attorneys  might  have ;  (2)  to  give  to  the  board  the  power  to 
reduce  the  fee  below  the  statutory  limit,  even  when  it  was  agreed  to 
by  contract,  and  (3)  to  deny  altogether  the  fee  if  it  should  appear 
the  employment  was  solicited.  The  whole  purpose  and  intention  of 
the  act  was  to  lodge  large  power  and  discretion  in  the  board,  except 
in  cases  where  the  powers  were  specifically  described  by  the  statute. 

We  are  also  of  the  opinion  that  the  remedy  of  an  attorney  who 
feels  himself  aggrieved  by  the  action  of  the  board  in  allowing  a 
smaller  fee  than  ho  considei'S  himself  entitled  to  "have  is  by  appeal 
from  the  action  of  the  board  to  the  circuit  court.    Where  a  party  has 
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an  adequate  remedy  by  appeal  it  is  well  settled  that  mandamus  will 
not  lie. 


Workmen's  Compensation — Attornet's  Fees — Becox-ery  of  Com- 
pensation— Johanaon  v.  Lvmdin  Bros,  et  ah^  ^Supreme  Court  of  Min- 
nesota {Dec.  19^  1919)^  175  Northwestern  Reporter^  page  302. — 
Johanson  was  injured  while  in  the  employ  of  Lundin  Bros.  In  set- 
tlement of  compensation  the  employer  agreed  to  pay  Johanson  $11 
per  week  until  his  disability  should  cease.  This  agreement  was  ap- 
proved by  the  district  court.  Payments  were  discontinued  on  March 
C,  1917,  because  as  the  employer  stated  Johanson  had  recovered  from 
his  disability.  Johanson's  attorney  secured  an  order  to  show  cause 
and  a  hearing  was  had  thereon,  wherein  a  receipt  for  $22,  dated  April 
20,  1917,  and  signed  by  Johanson,  releasing  the  company  from  all 
further  liability  for  the  payment  of  compensation  was  produced. 
The  attorney  then  asked  leave  to  file  his  applicaftionJ  f or  attorney's 
fees,  which  was  granted.  Thereafter  proceedings' ^\t^iPe  had  on  the 
application,  and  it  was  disallowed  upon  the  ground  that  he  was  not 
entitled  to  recover  attorney's  fees  under  the  workmen's  compensation 
act.  The  court  declared  that  attorney's  fees  are  not  allowed  in  ordi- 
nary civil  actions  and  can  be  allowed  only  when  authorized  by 
statute. 


Workmen's  Compensation — Award — Basis — Average  Weekly 
Wages — Remo  v.  Skenandoa  Cotton  Co.  et  al,^  Supretne  Court  of 
New  York^  Appellate  Division^  Third  Departmeiit  {Nov.  12^  1919)  ^ 
179  New  York  Supplement^  page  i6. — Bemo  was  injured  by  an  acci- 
dent ai:ising  out  of  and  in  the  course  of  his  emploj^ment  with  the 
cotton  company,  and  upon  bringing  the  proper  proceedings  he  was 
awarded  compensation  under  the  workmen's  compensation  act.  The 
award  was  based  on  an  average  weekly  wage  computed  according  to 
subdivisions  1  and  2  of  section  14  of  the  workmen's  compensation 
act  (Consol.  Laws,  ch.  67),  which  provide  that  the  average  weekly 
wages  of  an  employee  who  works  at  the  same  occupation  for  a  year 
shall  be  arrived  at  by  multiplying  the  daily  wage  by  300  and  divid- 
ing by  52.  Remo  worked  at  night,  12  hours  per  day  or  60  hours  per 
week,  but  he  only  worked  five  nights  a  week.  The  employer  and  its 
insurance  carrier  appealed  from  the  award,  declaring  that  the  aver- 
age weekly  wages  were  incorrectly  computed.  They  state  that  as 
Remo  had  worked  only  five  days  a  week  his  average  weekly  wages 
should  have  been  computed  according  to  subdivisions  3  and  4  of  sec- 
tion 14  of  the  act.  The  employer  submitted  a  statement  showing 
Remo's  actual  earnings  plus  a  12  per  cent  bonus  which  the  company 
allowed  its  employees  to  have  amounted  to  $826  for  the  year  preced- 


310  DECISIONS  OF  COUETS  AFFEGTHSTG  LABOR. 

ing  the  injury.  This  statement  was  undisputed.  The  court  adopted 
the  employer's  view  of  the  matter  and  ordered  the  award  modified, 
saying  in  part : 

According  to  the  statement,  the  correctness  of  which  is  undisputed, 
the  claimant  earned,  during  the  year  prior  to  the  accident,  with  oonus 
figured  in,  the  sum  of  $826,  which,  divided  by  52,  made  an  average 
weekly  wage  of  $15.89.  As  the  claimant  regularly  worked  no  more 
than  5  days  a  week,  the  methods  of  calculation  given  in  subdivisions 
1  and  2  of  section  14  of  the  workmen's  compensation  law  could 
"  not  reasonably  and  fairly  be  applied."  Therefore  the  provisions  of 
subdi^asions  3  and  4  of  that  section,  which  require  tnat  the  sum 
which  "'  shall  reasonably  represent  the  annual  earning  capacity  "  be 
taken  as  a  basis,  and  divided  by  52,  to  determine  the  average  weekly 
wages,  beciune  applicable.  As  said  in  Matter  of  Littler  v.  Fuller  Co., 
223  N,  Y.  369, 119  N.  E.  554  : 

"If  the  nature  of  the  employment  does  not  permit  steady  work 
during  substantially  the  whole  of  the  year,  the  annual  earning  ca- 
pacity of  the  injured  employee  in  the  employment  is  the  proper  oasis 
of  compensation.  .(Section  14,  subd.  3.)  The  true  test  is  tliis:  TVTiat 
were  the  average  weekly  earnings,  regard  being  had  to  the  known  and 
recognized  incidents  of  the  employment,  including  the  element  of 
discontinuousness  ?" 

Since  the  actual  annual  earning  capacity  of  the  injured  employee 
was  $826,  and  his  weekly  wages  were  $15.88,  the  amount  which  should 
have  been  allowed  to  the  claimant  was  two-thirds  thereof,  or  the  sum 
of  $10.59  per  week  for  244  weeks. 

The  award  should  be  modified  accordingly.    All  concur. 


Workmen's  Compensation — Award — Basis — Board— P/^aw/wrfi  v. 
Emerson  Hotel  Co.^  Court  of  Appeals  of  Maryland  (AW.  iJ, 
1919)^  JOS  Atlantic  Reporter^  P^9^  4^-^- — The  api>ellant,  Picanardi, 
was  employed  by  the  defendant  as  a  baker  at  a  wage  of  $50  per 
month  and  board.  While  engaged  at  his  work  he  got  his  hand 
caught  in  a  bread  mixer  and  injured,  resulting  in  a  permanent  par- 
tial disability.  The  State  industrial  accident  commission  awarded 
him  compensation  without,  however,  taking  into  consideration  in  the 
computation  of  the  weekly  amount  to  be  paid,  the  value  of  the  board 
which  he  received  ia  part  payment  for  his  services.  He  appealed 
to  the  Baltimore  city  court  and  from  that  court  to  the  court  of  ap- 
peals, but  in  each  case  the  award  was  affirmed  on  the  ground  that  the 
money  value  of  the  board  not  ha\TLng  been  fixed  at  the  time  of  the 
hiring  the  board  could  not  be  regarded  as  part  of  the  wages.  The 
opinion  was  rendered  by  Judge  Burke,  who  quoted  with  approval 
from  the  opinion  in  the  court  below  in  part  as  follows :. 

I  can  only  repeat  that  I  think  we  are  not  permitted  to  suppose 
that  the  legislature  meant  to  have  the  funds  provided  to  pay  losses 
calculated  upon  a  smaller  basis  than  that  allowed  for  the  calculation 
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of  the  losses  themselves.  That  is  equivalent  to  saying  that  "  average 
weekly  wages,"  under  section  35,  in  which  the  scale  of  benefits  is 
fixed,  means  wages  in  money  or  other  things  which  have  been  given 
a  fixed  money  value  at  the  outset,  just  as  it  does  in  the  earlier  sec- 
tions concerning  the  making  up  of  the  State  accident  fund  and  the 
provision  of  adequate  insurance.  This  is  confirmed  by  the  letter  of 
the  statute.  In  section  17  "  percentage  of  pay  roll "  and  "  percentage 
of  wages"  are  used  as  synonjmous  terms.  And  we  seem  to  have  a 
similar  identity  of  measure  m  section  35  itself,  for  there  it  is  pro- 
vided that  the  allowance  of  "  50  per  cent  of  the  average  weekly 
wages  "  for  permanent  total  disability  shall  not  be  less  than  a  mini- 
mum of  $5  per  week,  "  unless  the  employee's  established  weekly 
wages  are  less  than  five  dollars  per  week."  It  would  be  straining 
these  last  words  to  interpret  them  as  including  board  of  undeter- 
mined value  if  such  an  element  entered  into  the  employee's  agree- 
ment. 

Continuing,  Judge  Burke  said : 

The  compensation  to  which  the  appellant  was  entitled  as  provided 
by  section  35  of  the  act  was  50  per  cent  of  his  average  weekly 
wages.  It  is  clear  the  legislature  did  not  intend,  as  to  insurance  in 
the  State  accident  fund,  that  board  was  to  be  included  as  wages,  un- 
less its  money  value  was  fixed  by  the  parties  at  the  time  of  the  hiring. 
And  for  the  reason  stated  hj  Judge  Bond  in  his  opinion,  it  would 
be  unreasonable  to  hold  that  it  was  intended  that  the  premiums  and 
rates  of  insurance  from  which  the  fund  to  pay  losses  were  derived 
were  to  be  calculated  upon  a  narrower  basis  than  that  adopted  for 
the  allowance  of  compensation.  The  appellant  has  referred  us  to 
certain  cases  decided  upon  the  compensation  laws  of  Great  Britain 
and  California.  By  those  acts  the  compensation  is  based  not  upon 
wages  but  upon  the  earnings  of  the  employee.  Wages  and  earnings 
are  not  synonymous  terms.  The  latter  is  a  much  more  comprehen- 
sive term,  ana  the  cases  cited  have  not  been  found  helpful  in  the 
construction  of  the  Maryland  act. 

Being  of  opinion  that  the  construction  placed  by  the  court  below 
upon  the  act  is  in  accordance  witli  the  intention  of  the  legislature 
the  judgment  will  be  affirmed. 


Workmen's  Compensation — Awards — Basis — Concurrent  Con- 
tracts— In  7'e  Howard^  Appellate  Court  of  Indiana  {Dec.  12^  1910) ^ 
12o  Northeastern  Reporter^  pa(j€  i?/J. — Howard  was  a  janitor  work- 
ing for  three  employers  under  separate  contracts  of  service.  Em- 
ployer A  conducted  an  insurance  agency  and  paid  Howard  $1.25  per 
wxek  to  clean  his  office ;  employers  B  and  C  each  had  flat  buildings 
for  which  they  hire<l  Howard  as  janitor,  the  former  paying  him 
$12.60  per  week  and  the  latter  $4.25  per  week.  Howard's  aggregate 
earnings  as  janitor  from  the  three  employers  was  $18.  While  wash- 
ing the  windows  of  A's  office,  Howard  lost  his  hold  and  fell  to  the 
sidewalk,  dying  from  the  injuries  thus  received.  His  widow  sued 
for  compensation  under  the  workmen  s  com[>ensation  act  and  was 
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granted  an  award,  but  the  question  of  the  amount  of  the  award  was 
certified  to  the  appellate  court  for  decision.  The  compensation  act 
(Acts  1915,  p.  392)  provides  compensation  at  the  rate  of  55  per  cent 
of  the  "average  weekly  wages"  in  the  "employment  in  which  he 
was  working  at  the  time  of  the  injury"  with  a  minimum  weekly 
compensation  of  $5.50.  The  question  is:  Should  Howard's  widow  be 
given  compensation  on  the  basis  of  his  earnings  from  employer  A, 
$1.25  per  week,  for  whom  he  was  working  when  killed,  which  would 
allow  her  the  minimum  of  $5.50  per  week,  or  should  she  be  awarded 
compensation  on  the  basis  of  the  aggregate  earnings,  $18  per  week, 
from  all  three  employers,  which  would  allow  her  $9.90  per  week? 
The  court  held  that  the  aggregate  earnings  from  all  three  employers 
should  be  used  as  a  basis  for  computing  the  compensation,  citing 
Western  Metal  Supply  Co.  v.  Pillsbury,  172  Cal.  407,  L56  Pac.  491 
(see  Bui.  No.  224y  p.  237),  and  Gillen  v.  Ocean  Accident  &  G.  Corp., 
215  Mass.  96,  lOB  N,  E.  346  (Bui,  No.  152,  p..200). 

After  stating  thb  facts  and  announcing  that  "the  question  pre- 
sented is  one  of  first  impression  in  this  State,"  tlie  court  said  in  part : 

If  Howard  had  been  in  the  joint  service  of  the  three  employers, 
then,  under  section  49  of  the  workmen's  compensation  act,  all  of  the 
employers  would  have  contributed  to  the  payment  of  the  compensa- 
tion in  proportion  to  their  respective  wage  liability.  He  was  not 
in  the  •" joint  service"  of  his  employers  but  in  the  employment  of 
all,  under  concurrent  contracts  of  service.  There  is  no  provision  in 
the  act  for  the  joint  liability  of  employers  who  hold  independent, 
concurrent  contracts  with  tne  same  employee.  If  the  legislature 
had  intended  to  make  concurrent  employers  all  liable  for  compensa- 
tion in  a  case  like  the  one  at  bar,  it  would  in  all  probability  have 
made  special  provision  as  it  did  with  reference  to  joint  employers. 
Therefore,  if  the  widow  of  Howard  is  to  be  compensated  on  the  basis 
of  the  total  average  weekly  earnings  of  Howard,  it  must  be  by  em- 
l^loyer  A,  whom  he  was  serving  at  the  time  of  his  injury  and  death. 
The  amount  she  should  receive  must  depend  upon  the  construction  of 
clause  (c)  of  section  76,  supra.  The  term  "average  weekly  wages" 
used  in  section  40  of  said  act  is  defined  in  said  .clause  (c)  of  sec- 
tion 76  to  be  "  earnings  of  the  injured  employee  in  the  employment 
in  .which  he  was  working  at  the  time  of  the  injury."  Does  this  defini- 
tion mean  that  the  average  weekly  wages  of  Howard  is  the  amount 
he  was  receiving  from  the  one  employer  for  whom  he  was  washing 
windows  at  the  time,  or  does  it  mean  the  amount  he  was  receiving  in 
his  employment  as  janitor?  What  is  meant  by  the  words  "in  the 
employment ''  ?  Webster  defines  "  employment "  as  "  occupation, 
business,  which  en^jages  head  or  hands."  Worcester  says,  "  employ- 
ment "  means  "  business,  occupation,  object  of  industry,  engagement, 
vocation,  calling,  or  profession."  If  we  apply  these  definitions  to  the 
word  "employment "  as  used  in  clause  (c)  of  section  76,  as  we  must, 
then,  under  the  facts  of  this  case,  Howard's  employment  was  that  of 
janitor,  and  he  was  engaged  in  that  employment  for  three  employers 
and  was  injured  while  so  employed. 
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It  follows  that  the  compensation  to  be  paid  to  the  widow  should 
be  based  upon  the  to'tal  earnings  received  by  Howard  from  his  three 
employers. 

Workmen's  Coi^ipensation — Award — Basis — Deductions  from 
Wages — Union  Dues — Mine  Supplies,  etc. — Springfeld  Coal  Min- 
hff  Co.  V.  Industrial  Commission^  Supreme  Court  of  IJlinois  {Feb. 
28^  1920)^126  Northeastern  Reporter;  page  133. — William  Wiley  was 
killed,  by  an  accident  arising  out  of  and  in  the  coui'se  of  his  employ- 
ment as  a  coal  miner  for  the  Springfield  Coal  Mining  Co.,  and  his 
administratrix  brought  proceedings  for  compensation.  The  facts  are 
all  agreed  to,  the  only  dispute  being  the  basis  for  the  computation 
of  the  average  weekly  earnings  to  determine  the  compensation.  The 
terms  of  the  deceased's  employment  required  him  to  pay  for  all  the 
powder,  tools,  carbide,  etc.,  which  he  purchased  from  the  mining 
company  and  used  in  the  mining  of  coal.  These  ift^terials  were  not 
paid  for  when  purchased,  but  were  deducted  from^the  wages  on  pay 
days.  At  the  same  time  union  dues,  fines,  and  assessments  were  also 
deducted  from  the  wages  and  paid  over  to  the  miners'  organization. 
Deceased's  average  annual  gross  earnings  were  $9»S3.21  and  the 
average  weekly  gross  earnings  $17.96;  the  average  annual  net  earn- 
ings after  the  deduction  of  $181.01  for  supplies,  union  dues,  etc., 
were  $752.20  and  the  average  weekly  net  earnings  $14.46.  The  com- 
pany contends  that  the  compensation  sliould  be  computed  on  the 
basis  of  the  average  net  earnings.  Xn  award  was  entered  based  on 
the  average  gross  earnings  and  the  company  appealed.  In  affirming 
the  award  the  court  held  in  part : 

The  measure  of  the  responsibility  which  the  employer  assumes  is 
the  compensation  provided  by  the  various  sections  of  the  compensa- 
tion act  as  declared  by  section  11  of  the  act.  The  question  in  this 
case  is  to  be  determined  by  the  provisions  of  paragraps  {a)  and  {g) 
of  section  10  of  the  act  and  the  first  two  lines  of  that  section,  provid- 
ing as  follows : 

"  Sec  10.  The  basis  for  computing  the  compensation  provided  for 
in  sections  7  and  8  of  the  act  shall  be  as  follows : 

"(a)  The  compensation  shall  be  computed  on  the  basis  of  the  an- 
nual earnings  which  the  injured  person  received  as  salary,  wages,  or 
earnings  if  in  the  employment  of  the  same  employer  continuously 
during  the  year  next  preceding  the  injury. 

'*(r/)  Earnings,  for  tlie  purpose  of  this  section,  shall  be  based  on 
the  earnings  for  the  number  of  hours  commonly  regarded  as  a  day's 
work  for  that  employment,  and  shall  exclude  overtime  earnings.  The 
earnings  shall  not  include  any  sum  which  the  employer  has  been  ac- 
customed to  pay  the  employee  to  cover  any  special  expense  entailed 
on  him  by  the  nature  of  his  employment." 
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After  carefully  examining  the  various  provisions  of  section  10  we 
are  satisfied  that  the  lower  court  properlv  construed  the  statute  under 
the  evidence  in  this  record.  It  is  clear  that  the  gross  earnings  of  the 
deceased  are  the  proper  basis  for  fixing  the  compensation,  unless  the 
provisions  of  paragraph  (^)  require  a  different  construction.  We  are 
of  the  opinion  that  that  paragraph  requires  no  reduction  of  the  com- 
pensation allowed  by  the  commission  in  this  case  on  account  of  the 
various  items  deducted  from  his  wages  on  pay  days  by  plaintiff  in 
error.  The  dues,  fines,  etc.,  are  not  customarily  or  otherwise  paid  by 
the  employer  to  the  employee  "  to  cover  any  special  expense  entailed 
on  him  by  the  nature  of  his  employment."  They  are  not  paid  to 
the  employee  at  all  by  the  employer  or  to  the  organization,  within 
the  meaning  of  that  paragraph.  The  employee,  tlirough  his  em- 
ployer, pays  them  himself  to  his  organization  from  his  wages,  and 
his  employer  simply  deducts  them  from  his  wages  and  turns  them 
over  to  the  organization  as  agent  for  the  employee;  hence  there  is 
no  payment  of  such  a  sum  ,by  the  employer  to  the  employee  "•  to 
cover  any  special  expense  entailed  on  him  by  the  nature  of  his  em- 
ployment." Tliie.  nature  or  character  of  his  employment  does  not 
impose  upon  him  anv  special  expense  for  such  dues,  fines,  etc.  It 
is  his  obligation  to  his  organization  that  imposes  or  entails  such 
expense. 

The  miners  are  required,  in  order  to  pursue  their  occupation  or 
trade  of  mining  coal,  to  equip  themselves  with  drilling  machines, 
shovels,  lamps,  carbide,  powder,  fuse,  squibs,  picks,  wedges,  and 
sledges,  and  a  box  in  which  to  keep  such  tools  and  supplies.  This 
is  the  custom  where  coal  mining  is  conducted  by  the  use  of  powder 
or  other  explosives.  Their  expenses  were  not  in  this  way  lessened 
any  more  than  thev  would  have  been  had  such  articles  been  bought 
from  outsiders.  They  receive  so  much  a  ton  for  mining  coal.  Their 
wages  are  not  increased  nor  decreased  or  in  any  way  affected  by  the 
fact  that  they  buv  the  various  articles  aforesaid  from  tlie  plaintiff  in 
error  instead  of  buying  them  from  an  outsider.  We  can  not  under- 
stand how  the  making  of  a  contract  by  the  operator  to  sell  or  fur- 
nish any  one  or  more  of  said  articles,  to  be  paid  for  out  of  the  miners'* 
wages,  can  have  the  effect  to  reduce  their  compensation  under  said 
paragraph,  when  the  same  would  not  be  the  case  if  the  miners  bought 
the  same  articles  from  an  outsider.  The  correct  rule  to  be  applied 
in  this  case  will  be  readily  understood  bv  noting  that  such  payments 
as  were  made  bv  plaintiff  in  error  in  this  case  to  the  miners'  organi- 
zation were  really  payments  of  the  deceased  himself  to  his  organiza- 
tion through  plaintiff  in  error  as  his  agent,  and  the  amounts  deducted 
by  plaintiff  in  error  for  the  articles  sold  or  furnished  to  the  de- 
ceased were  really  payments  by  the  miner  to  the  plaintiff  in  error, 
and  none  of  them  were  sums  "  which  the  employer  had  been  accus- 
tomed to  pay  the  employee  to  cover  any  special  expense  entailed  on 
him  by  the  nature  of  his  em[)loyment." 


WoRK^IEX'a      COMPENSATTOX A  WARD BaSIS — MeTHOD      OF      CoM- 

rrxATioN — King'^8  Cane^  Supreme  Judicial  Court  of  Massaehtisettfi 
{Xov\  2S^  1919)^  125  Northeasfeim  Reporfer^  page  153, — Arthur 
N.  King,  an  employee  of  the  Globe  Newspaper  Co.,  was  fatally  in- 
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jured  in  the  course  of  his  employment.  His  widow  brought  proceed- 
ings for  compensation  and  recovered  an  award  and  the  employer  and 
its  insurer  appealed.  The  award  wsl&  $10  for  400  weeks.  King  was 
employed  each  week  from  Monday  to  Saturday  noon  by  the  Atlantic 
Printing  Co.  and  received  a  weekly  wage  of  $28.  On  Saturday  nights 
he  worked  for  the  Globe  Newspaper  Co.,  receiving  $9.20  for  each 
night's  work.  The  industrial  accident  board  in  making  the  above 
award  did  so  on  a  basis  of  a  weekly  wage  of  $31.52,  that  being  the 
average  weekly  amount  earned  by  a  person  in  the  same  grade,  em- 
ployed at  the  same  work  by  the  same  employer  (St.  1911,  ch.  751,  pt. 
5,  sec.  2).  The  compensation  law  allows  compensation  at  the  rate  of 
66f  per  cent  of  the  average  weekly  wages,  with  a  maximum  weekly 
compensation  of  $10.  The  employer  claimed  that  the  weekly  com- 
pensation should  have  been  $6.13,  which  is  6GJ  per  cent  of  an  average 
weekly  wage  of  $9.20,  the  only  amount  which  King  actually  ever 
earned  while  in  its  employ  in  any  one  w^eek.  The  court  affirmed  the 
decision  granting  the  award,  but  ordered  that  the  weekly  compensa- 
tion be  reduced  from  $10  to  $6.13.    The  oj^inion,  in  part,  is  as  follows : 

In  computing  wages  under  the  workmen's  compensation  act  regard 
may  be  had  to  the  average  weekly  amount  earned  by  one  in  "  the  same 
grade,  employed  at  the  same  work,  and  by  the  same  employer,  when, 
by  reason  of  the  shortness  of  time  of  the  emi)l()yment,  or  by  reason 
of  its  nature  or  terms,  it  becomes  impracticable  to  compute  the  em- 
ployee's average  weekly  wages  earned  during  the  12  months  pre- 
ceding his  injury  by  dividing  this  amount  by  52."  King  had  been 
em[)loyed  each  Saturday  night  during  the  year  by  the  newspaper 
company  and  the  sliortness  of  time  during  which  he  had  been  in  its 
employ  did  not  make  it  impracticable  to  ascertain  his  weekly  earn- 
ings received  from  the  newspaper  company  during  the  preceding 
year.  Nor  were  the  nature  and  terms  of  his  employment  of  such  a 
character  as  to  render  the  computation  of  the  compensation  imprac- 
ticable. He  was  regularly  employed  by  the  newspaper  company,  his 
wages  were  established,  and  for  each  Saturday  night's  work  he  re- 
ceived a  fixed  sum.  The  amount  earned  by  an  employee  in  a  particu- 
lar employment  should  govern  in  all  cases  in  computing  the  compen- 
sation' to  be  paid  under  the  workmen's  compensation  act  unless  the 
computation  oecomes  impracticable ;  and  the  wages  which  determine 
the  compensation,  with  the  exceptions  referred  to,  are  the  wages 
earned  in  the  employment  where  the  injury  happens.  The  cost  of  the 
insurance  to  the  employer  is  determined  by  the  wages  of  the  employee 
received  in  this  employment  and  it  is  to  be  presumed  that  this  is 
shown  by  the  pay  roll,    ((ragnon's  case,  228  Mass.  334,  338, 117  N.  E. 

^^^•)      ^  .  .  .  .  . 

It  may  be  proper  to  add  that  the  provision  of  the  British  work-  ^ 

men's  compensation  act,  providing  for  compensation  based  on  con- 
current contracts  of  service  with  two  or  more  employers,  is  not  found 
in  our  act.  It  follows  that  the  compensation  should  be  computed  on 
the  employee's  earnings  for  the  preceding  year  received  from  the 
newspaper  company. 


316  DECISIONS   OF   COURTS  AFFECTING  LABOR. 

The  decree  is  to  be  modified  by  striking  out  the  words  "  ten  dollars '' 
and  inserting  in  place  thereof  $6.13;  and,  so  modified,  it  is  affirmed. 


Workmen's  Compensation  —  Award  —  Basis  —  Time  Lost  by 
Strikes — Rakie  v.  Jefferson  <&  Clearfield  Coal  &  Iron  Co.^  Supremt 
Court  of  Pennsylvania  {Oct,  83^1918)^  105  Atlantic  Reporter^  pa/jt 
038, — Charles  Rakie  was  killed  on  September  29,  1916,  while  work- 
ing as  an  employee  in  the  defendants'  mine.  The  workmen's  com- 
l^ensation  law  of  the  State  of  Pennsylvania  ivquires  that  in  the 
computation  of  an  injured  man's  average  weekly  wages  the  wages 
earned  during  the  six  months  next  preceding  the  accident  must  be 
used  as  a  basis.  In  addition  to  this  stipulation  the  compensation 
board  has  adopted  a  set  of  rules  governing  the  computation  of  wages 
by  which  it  is  the  practice  to  deduct  all  Sundays,  holidays,  and  half 
holidays  and  d^y^.  when  the  workman  has  been  absent  from  work  due 
to  no  fault  of 'his.  own.  In  upholding  the  reasonableness  of  this 
rule  the  court  rendtfred  in  part  the  following  decision : 

In  the  six  months  preceding  his  death  there  were  184  calendar 
da3^s  during  88  of  which  the  mine  was  closed  (on  account  of  a  labor 
disi)utej  and  deceased  did  not  work.  Thv?  record  contains  a  finding 
of  the  referee,  adopted  b^  the  compensation  board,  that  "the  de- 
ceased's idleness  during  this  period  was  not  due  to  any  fault  of  his 
own."  To  arrive  at  a  divisor,  for  the  pui*pose  of  determining  the 
average  daily  earnings  of  deceased,  in  order  to  calculate  his  weekly 
wage  so  as  to  ascertain  the  compensation  payable  to  claimant,  the 
before- mentioned  88  days,  together  with  Sundays  and  holidays  occur- 
ring during  the  six  months  in  question,  were  deducted  in  accord  with 
the  relevant  standing  rule  of  the  board. 

The  first  question  raised  involves  the  ])ropriety  of  the  rule  above 
referred  to.  We  have  recently  sustained  its  validity  (see  Jensen  v.  At- 
lantic Refining  Co.,  105  Atl.  545,  not  yet  officially  reported) ,  and  on  the 
findings  of  the  referee  there  can  be  no  question  of  the  rule's  applica- 
bility to  the  present  case.  The  learned  court  below  erred  in  decid- 
ing otherwise. 

The  next  "  question  involved  "  is  correctly  stated  by  appellant 
thus : 

•  "  In  case  of  the  instantaneous  death  of  an  employee  by  accident, 
does  the  period  of  compensation  begin  with  the  day  of  his  de^ith  or 
is  it  defeiTed  to  begin  14  days  thereafter?  " 

There  is  room  for  arcrum^nt  as  to  the  proper  construction  to  be 
placed  upon  the  act  of  June  2,  1915  (P.  L.  736),  in  this  regard,  but 
taking  into  consideration  all  the  pertinent  provisions  of  the  statute, 
particularly  sections  306  (clauses  ''rf"  and  "/'O^  ^^7,  and  311  of 
article  3  and  sections  410  and  422  of  article  4,  we  are  not  convincv^d 
the  court  below  erred  in  determining  that  the  14  days  must  elapse 
and  compensation  in  this  case  be  counted  from  October  14,  1916. 

The  widow  was  therefore  awarded  benefits  for  300  weeks,  in  the 
absence  of  prior  death  .or  marriage,  after  which  awards  to  her  three 
minor  children  were  to  become  effective. 
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Workmen's  Compensation  —  Award  —  Basis  —  Tips  —  Bryant  v. 
Pulhnan  Co.^  Supreme  Court  of  New  York^  Appellate  DivimoiXj 
Third  Department  {June  30^  1919)^  177  New  York  Supplement^  page 
4SS, — The  claimant,  Bryant,  was  injured  while  in  the  employ  of  the 
Pullman  Co.  and  brought  proceedings  for  compensation  und^er  the 
workmen's  compensation  act.  His  salary  exclusive  of  tips  was  $1 
per  day.  The  company  contends  that  in  determining  the  amount  of 
compensation  to  be  paid  the  tips  should  not  be  computed.  From  an 
award  in  favor  of  Bryant  the  employer  and  its  insurer  appealed. 
In  affirming  the  judgment  the  court  said  in  part : 

It  is  urged,  however,  that  the  award  rested  upon  a  wrong  basis 
as  to  tips  received  by  the  porter,  which  were  treated  as  a  part  of  his 
wages,  and  an  ingenious,  but  unsuccessful,  attv^mpt  is  made  to  dis- 
tinguish this  case  from  Sloat  v,  Rochester  Taxicab  Co.,  177  App. 
Div.  57,  163  N.  Y.  Supp.  904.  It  is  urged  that  in  that  case  it  was 
undei-stood  that  the  tips  were  to  be  a  part  of  the  compensation.  The 
facts  in  this  case  overwhelmingly  point  to  the  same  tesult.  It  is  im- 
probable that  the  company  could  employ  a  porter  for  $1  a  day  if 
other  compensation  was  not  in  contemplation.  The  company  puts 
its  patrons  in  the  hands  of  underpaid  porters  expecting  that  the 
patrons  will  not  suffer  the  porter  to  remain  underpaid  but  will  help 
the  company  pay  for  the  services  rendered  by  them.  Such  is  the 
common  unclerstanding- 

Award  unanimously  affirmed. 


Workmen's  Compensation — Award — Lump-Sum  Settlement — 
Necessity  for  Employer's  Consent — McMullen  v.  Gavette  Const, 
Co.^  Supreme  Court  of  Michigan  {Dec,  22^  1919)  j  176  Northwestern 
Reporter^  page  19,0. — McMullen  was  injured  by  an  accident  arising 
out  of  and  in  the  course  of  his  employment  with  the  Gavette  Con- 
struction Co.  He  had  been  employed  as  a  carpenter,  and  the  result 
of  his  injuries  was  such  as  to  render  him  incapable  of  ever  again 
following  that  occupation.  He  was  allowed  compensation  under 
the  workmen's  compensation  act  at  the  rate  of  $10  per  week  on  April 
1),  1917.  On  January  20,  1919,  by  reason  of  the  very  large  sum 
necessarily  expended  for  medical  services  and  by  reason  of  his 
j^hysical  condition  McMullen  petitioned  for  a  commutation  of  the 
compensation  into  a  himp  sum.  This  petition  was  refused,  but  the 
industrial  accident  board  ordered  an  advance  payment  of  $1,750. 
Fiom  this  advance-payment  lump-sum  award  the  defendant  and  its 
insurer  appealed,  declaring  (1)  that  the  board  could  not  grant  a 
lump-sum  award  without  the  consent  of  the  employer,  and  (2) 
that  to  grant  a  lump-sum  award  would  in  effect  nullify  the  pro- 
visions of  the  act  allowing  compensation  to  an  employee's  depend- 
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axis  in  event  of  his  death.     The  court  sustained  the  order  of  die 
board,  aajing  in  part: 

There  appears  to  be  very  little  necessity  for  construing  this  statute. 
In  plain,  unmistakable  terins  it  provides  for  a  lump-sum  agreem^it 
by  the  parties  with  the  approval  of  the  industrial  accident  board, 
and  it  also  provides  that  the  board  may,  at  any  time,  in  any  case, 
provide  for  a  commutation  of  deferred  payments,  if  its  discretion 
is  moved  by  special  circumstances  attending  the  case.  While  the 
first  prolusion  makes  it  plain  that  the  consent  of  the  employer  is  to 
be  given,  there  is  no  language  in  the  second  provision  from  which 
anv  such  conclusion  coula  be  drawn. 

The  argument  is  made  under  the  first  and  third  sections  tliat  if, 
after  a  lump-sum  advancement  is  made,  the  injured  party  should 
die,  leaving  no  dependents,  the  employer  would  be  deprived  of  the 
right  to  retain  the  future  payments,  and  under  the  second  section  that 
the  dependents  would  be  deprived  of  them.  In  view  of  this  we  are 
asked  to  nullify  this  section  of  the  statute  as  being  inconsistent  vnth 
the  body  of  the  act:  It  was  evidently  the  intention  of  the  legislature 
in  passmg  this  art  to  provide  for  the  misfortunes  of  the  emplo\^ees 
by  accident,  and  i^  doing  so  it  was  evidently  in  the  mind  of  the 
legislature  that  in  most  cases  the  employee's  misfortune  would  be 
better  served  by  making  periodical  payments  rather  than  lump-sum 

Bayments,  and  that  policy  was  adopted  and  carried  out  in  the  act. 
ut  to  that  rule  the  legislature  created  an  exception,  namely,  that 
lump-sum  advancements  might  be  made  where  special  circumstances 
exist,  which,  in  the  discretion  of  the  board,  made  it  probable  that 
the  interest  of  the  employee  would  be  better  served  by  so  doing. 
We  see  no  inconsistency  between  these  provisions.  The  exceptions 
may  in  many  cases  be  very  beneficial  to  the  injured  man  and  his 
dependents,  and  it  is  therefore  in  furtherance  of  the  central  idea 
which  underlies  the  legislation. 

But  it  is  insisted  that  there  have  been  no  circumstances  diown 
here  which  justify  action  under  this  statute.  It  was  showfiu  on 
the  hearing,  by  medical  testimony,  that  plaintiff  is  permanently  in- 
capacitated for  work  in  his  trade  as  a  carpenter.  It  was  further 
shown  that  he  might  be  able  to  do  some  kinds  of  woric  where  he  could 
sit,  such  as  clerical  work  or  telegraphing.  It  is  further  shown  that 
his  medical  and  hospital  expenses  were  over  $900,  and  that  in  order 
to  obtain  the  same  his  father  mortgaged  his  farm. 

We  think  tlie  sliowing  was  ample  to  authorize  the  board  to  invoke 
the  aid  of  this  statute,  and  their  order  must  be  sustained,  with  costs  to 
the  plaintiff. 

WoRKM en's    Compensation — Award — Powers    of   Commission — 


Lump  Sums — Ret>e%ma  v.  Industrial  ComndHHton^  Supreme  ('xmrt  of 
Utah  {Nov.  14^  1919)^  1S5  Paci-fic  Reporter^  page  SSS, — Domineck 
Borda  sustained  injuries  arising  out  of  and  in  the  course  of  his  em- 
ployment with  the  Independent  Coal  &  Coke  Co.,  which  caused 
him  to  become  insane.  Reteuna  was  his  guardian  and  as  such  en- 
tered into  agreement  with  the  coke  company  whereby  he  was  to 
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receive  the  lump  sum  of  $2,500  in  full  settlement  and  discharge  of 
all  liability  of  the  employer  under  the  workmen's  compensation  act. 
This  agreement  was  not  approved  by  the  industrial  commission, 
which  awarded  compensation  at  the  rate  of  $12  per  week  until 
such  time  as  the  commission  would  order  otherwise.  Beteuna,  as 
Borda's  guardian,  petitioned  to  the  district  court  for  permission  to 
make  the  lump-sum  settlement  of  $2,500  with  the  employer.  This 
permission  was  granted  and  Reteuna  petitioned  the  industrial  com- 
mission to  give  its  approval  to  the  agreement.  This  the  commission 
refused  to  do,  and  Seteuna  brought  an  action  to  review  the  decision 
of  the  commission.  In  denying  the  writ  of  review  and  affirming  the 
award  the  court  held  in  part  as  follows : 

The  commission  is  charged  with  the  duty  of  fixing  the  compensa- 
tion to  be  received  by  an  injured  employee.  Also,  after  having  made 
such  award,  the  commission  has  continuing  power  and  authority  to 
modify  or  change  such  order  of  award  as  in  its  opinion  may  be 
justified.  By  the  provisions  of  section  3145,  under  special  circum- 
stances, when  deemed  advisable,  it  may  commute  the  periodical  pay- 
ments to  one  or  more  lump-sum  payments.  Considering  the  objects 
sought  to  be  accomplished  by  tne  enactment,  that  it  is  not  dam- 
ages as  ordinarily  understood  to  be  paid  by  the  negligent  employer 
for  an  injury  to  an  employee,  but  that  it  is  compensation  to  protect 
the  injured  party  and  those  dependent  upon  him  regardless  of  the 
question  of  negligence,  and  that  the  State  is  an  interested  party, 
then  it  must  necessarily  follow  that  the  autliority  and  discretion  of 
the  commission,  as  the  authorized  agent  of  the  State,  in  deter- 
mining whether  the  interests  of  the  parties  concerned  in  any  par- 
ticular case  would  be  best  subserved  by  a  commutation  or  pay- 
ment in  a  lump  sum,  must  be  absolute,  and  not  subject  to  review 
by  the  courts.  In  other  words,  the  question  for  determination  is  one 
of  discretion  under  all  the  peculiar  circumstances  of  the  particular 
case,  and  must  be  so  considered,  and  each  case  determined  upon  the 
j)articular  facts  surrounding  it.  It  is  not  a  question,  as  pointed  out 
by  the  attorney  general,  of  evidence  or  the  weight  of  evidence.  It 
miist  be  assumed  that  the  commission,  in  making  the  original  award, 
familiarized  itself  with  the  facts  surrounding  the  applicant,  his 
particular  needs,  and,  based  upon  such  facts,  made  its  decision  that 
the  pajrments  should  be  made  periodically  as  authorized  by  the  act. 

Considering  the  entire  record,  there  is  ample  testimony  to  support 
the  conclusion  of  the  commission  to  refuse  to  approve  the  settlement, 
considered  purely  as  a  question  of  fact;  and,  there  being  such  testi- 
mony, this  court  will  not  review  the  commission's  findings. 

If  it  be  contended  that  the  conclusions  herein  reached  of  necessity 
abridge  the  freedom  of  contract,  it  is  sufficient  answer  that  the  au- 
thority of  the  legislature  to  enact  a  workmen's  compensation  law 
is  no  longer  open  to  question;  that  the  provisions  of  such  law<,  if 
constitutional,  enter  into  and  become  a  binding  part  of  all  contracts 
made  between  employers  and  employees. 

It  follows  that  the  writ  should  be  denied  and  the  petition  dis- 
missed.    Such  is  the  order. 
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Workmen's  Compensation  —  Award  —  Review  —  Agreements — 
Powers  op  Commission — Industrial  Commission  of  Colorado  v.  Lon- 
don Guaraaxtee  <&  Aecident  Co,  {Ltd,)  et  al.^  Supreme  Court  of 
Colorado  {Xov.  J,  1919)^  185  Pacific  Reporter^  pctg^  ^44- — Ray 
Brown  was  awarded  compensation  for  an  injury  by  the  industrial 
commission.  The  accident  company  took  the  case  to  the  district 
court,  and  while  there  pending  Brown  entered  into  a  stip:ilation  with 
the  company  to  receive  in  settlement  of  his  claim  a  sum  less  than 
that  allowed  in  the  award  of  the  commission.  This  stipulation  was 
filed  in  the  district  court,  which  rendered  judgment  thereupon.  The 
industrial  commission  objected  to  this  decision  and  brought  the  case 
to  the  supreme  court  for  review.  The  supreme  court  reversed  the 
judgment  of  the  district  court,  saying  in  part: 

The  commission  was  made  a  party  to  the  proceeding  in  the  dis- 
trict court,  as  was  required  by  the  statute,  and,  being  a  party  there, 
it  had  the  right  to  bring  the  case  here  for  determination  of  the 
questions  raised  by  it.  Inasmuch  as  the  statute  provides  that  the 
commission  be  made  a  party  to  the  proceedings  in  the  district 
court,  it  can  not  be  supposed  that  the  cause  there  may  be  conducted 
solely  by  the  other  parties.  The  commission  has  a  function  to  per- 
form in  the  district  court,  and  that  manifestly  is  to  defend  its  award 
in  the  interest  both  of  the  claimant  and  of  the  State.  The  work- 
men's compensation  act  is  an  acknowledgment  by  the  State  of  a  duty 
to  aid  the  injured  employees  in  securing  compensation  for  their 
injuries  and  to  prevent  the  delays  and  miscarriage  of  justice  which 
sometimes  occurred  in  personal-injury  actions  in  the  courts.  As  has 
been  frequently  pointed  out,  the  State  has  an  interest  in  the  recovery 
of  just  compensation  by  injured  employees  to  the  end  that  they  do 
not,  because  of  their  injuries,  become  public  charges.  It  is  that  fact 
which  induced  the  lawmakers  to  f^ive  to  such  commissions  the  i>ower 
to  approve  settlements  as  a  condition  of  their  becoming  binding  on 
the  parties  to  them. 

It  is  further  urged  by  the  commi^ion,  and  with  force,  that  the 
district  court's  powers  on  an  appeal  are  limited  to  those  named  in 
the  statute.  We  have  several  times  held  that  the  findings  of  the 
commission  are  binding  unless  set  aside  for  one  or  more  of  the 
reasons  named  in  the  statute.  The  policy  of  the  law,  clearly  dis- 
closed in  its  provisions,  is  to  give  the  district  court  power  to  set  aside 
the  commission's  orders  only  when  made  without  jurisdiction,  by  the 
usurpation  of  power,  or  when  procured  by  fraud,  or  when  the  find- 
ings of  fact  are  not  supported  by  the  evidence. 

it  may  well  be  that  the  employee's  rights  would  be  fully  pro- 
tected by  the  district  courts,  but  the  lawmakers  have  seen  fit  to  com- 
mit to  the  industrial  commission  that  important  duty.  We  have 
merely  to  apply  the  law  as  we  find  it. 

AVe  are  therefore  of  the  opinion  that  the  award  by  the  district 
court,  on  the  stipulation,  violated  not  only  the  spirit  but  the  express 
provision  of  the  law. 
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Workmen's  Compensation — Award — Right  to  Compel  Pay- 
ment— ^Mandamus  to  School  Board — Woodcock  v.  Board  of  Edu- 
cation of  Salt  Lake  City  et  al.^  Supreme  Court  of  Utah  {Jan.  13, 
1920),  187  Pacific  Reporter,  page  181.— Rrb  E.  Woodcock  was  in- 
jured in  the  course  of  her  employment  as  a  school-teacher  by  an  acci- 
dent arising  out  of  and  in  the  course  of  employment.  She  applied 
to  the  industrial  commission  for  compensation  and  was  allowed  an 
award  against  the  defendant  school  board,  but  a  demand  for  pay- 
ment of  the  award  was  refused.  The  time  for  taking  an  appeal  hav- 
ing expired,  she  brought  proceedings  for  a  writ  of  mandamus  to 
compel  the  defendant  to  pay  the  award.  Defendant  demurred  on  the 
ground  that  Miss  Woodcock  could  not  as  an  individual  sue  for  a  writ 
of  mandamus  against  it.    The  court  overruled  this  demurrer,  saying : 

Counsel  for  the  board  insist  that  in  view  that  in  the  original  act 
(Comp.  Laws  Utah,  1917,  3130),  creating  the  commission  and  pro- 
viding for  the  payment  of  compensation  to  injured  employees,  it  is 
provided  that,  m  the  event  that  any  employer  shall  fail  to  pay  the 
compensation  awarded  to  an  injured  employee  within  the  time  speci- 
fied in  section  3130,  the  compensation  awarded  "  may  be  recovered 
in  an  action  in  the  name  of  the  State  for  the  benefit  of  the  person 
*  *  *  entitled  to  the  same,"  therefore  the  plaintiff  should  at  least 
have  joined  the  State  with  her  as  a  party  plaintiff.  After  consid- 
ering all  the  provisions  of  the  act  in  connection  with  other  statutory 
provisions,  we  are  of  the  opinion  that  it  was  not  the  intent  or  purpose 
of  the  legislature  to  prevent  the  injured  employee  from  prosecuting 
an  action  or  proceeding  in  his  own  name  if  he  felt  so  disposed.  The 
language  quoted  from  the  section  is  directory  rather  than  manda- 
tory. There  is  nothing  in  the  act  which  inclicates  that  the  action 
referred  to  in  section  3130  was  intended  to  be  exclusive.  From  the 
language  employed  we  are  constrained  to  hold  that  the  action  or 
remedy  in  that  section  referred  to  was  intended  to  be  cumulative  and 
not  exclusive.  This  view  is  strengthened  by  the  fact  that  under  our 
statute,  unless  there  is  some  express  provision  to  the  contrary,  it  is 
not  only  proper  for  the  real  party  in  interest,  if  he  be  competent  and 
sui  juris,  to  bring  all  actions  in  his  own  name,  but  the  statute  re- 
(juires  him  to  do  so.  Then  again,  under  our  statute  mandamus  is  a 
special  proceeding  which  the  party  beneficially  interested  may  always 
institute  and  maintain  in  his  own  name  and  behalf.  We  are  of  the 
opinion,  therefore,  that  while  under  section  3130,  supra,  the  com- 
mission could  have  commenced  the  action  in  the  name  of  the  State 
for  the  benefit  of  plaintiff,  she  nevertheless  had  the  riffht  to  bring 
the  action  or  proceeding  and  to  prosecute  the  same  to  tuU  determi- 
nation in  her  own  name. 


Workmen's  Compensation — Benkfits  as  a  Preferred  Claim — Ex- 
tent OF  Preference — Steel  ct  Iron  Mongers  (hic.)  v.  Bonnite  In- 
sulator Co.,  Court  of  Chancery  of  New  Jersey  {Mar.  5,  1919),  106 

51706**— 22 21 
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Atlantic  Reporter^  p^i/^  ^^0, — The  plaintiff  company  brought  pro- 
ceedings against  the  defendant,  an  insolvent  company,  and  a  claim- 
ant, a  former  employee  of  the  latter  company  who  had  been  injured 
and  awarded  compensation,  interposes  his  claim  for  compensation, 
alleging  that  it  is  under  the  law  a  preferred  claim.  The  claimant 
rested  his  right  to  preference  upon  the  provisions  of  section  22  of 
the  workmen's  compensation  act  (C.  S.  of  N.  J.,  1st  Supplement,  p. 
1650),  which  reads  as  follows: 

The  ri^t  of  compensation  granted  by  this  act  shall  have  the  same 
preference  against  the  assets  of  the  employer  as  is  now  or  may  here- 
after be  allowed  by  law  for  a  claim  for  unpaid  wages  for  labor. 

The  receiver  of  the  insolvent  company  allowed  preference  for  the 
compensation  only  to  the  extent  of  two  months,  on  the  ground  that 
the  preference  allowed  to  unpaid  wages  under  section  83  of  the  act 
concerning  corporations  (revision  of  1896,  2  C.  S.  N.  J.,  p.  1650)  was 
similarly  limited.  The  claimant  contends  that  the  entire  compensa- 
tion should  be  regarded  as  preferred,  and  appealed.  The  court  sus- 
tained the  receiver's  position,  saying  in  pait : 

It  is  difficult  to  understand  precisely  what  the  legislature  meant  by 
the  language  used  in  section  22  of  the  workmen's  compensation  act. 
If  it  had  been  intended  to  give  a  general  preference  to  the  amounts 
awarded  as  compensation,  clear  language  expressing  such  purpose 
might  have  been  used.  The  term  "  right  of  compensation  "  used  in 
section  22  must,  of  course,  refer  to  the  amounts  awarded  as  com- 
pensation. The  same  preference  then  is  given  to  the  claimant  for 
such  amounts  as  is  allowed  bv  law  for  a  claim  for  unpaid  wages  for 
labor.  The  cbiiin  for  unpaid  wages  for  labor  allowed  in  the  ease  of 
insolvent  corporations  is  prescribed  by  section  83  of  the  corporation 
act,  and  is  for  claims  for  labor  for  a  period  not  exceeding  two  montlis 
prior  to  the  institution  of  proceedings  in  insolvency.  L^ibor  is  there- 
fore given  but  a  limited  preference.  A  holding  that  the  entire 
amount  of  the  award  for  compensation  under  the  workmen*s  compen- 
sation act  is  entitled  to  preference  would  require  a  disregard  of  the 
limited  preference  given  to  labor,  and  of  the  fact  that  if  such  had 
been  intended  apt  and  clear  language  was  available  to  express  such 
an  intent.  While  the  award  may  not  in  all  respects  be  considered 
as  wages  accruing,  the  award  being  in  reality  for  injuries  sustained, 
yet  in  order  to  make  effective,  in  any  way,  the  provisions  of  section 
22, 1  think  that,  for  the  purpose  of  that  section,  the  award  must  be 
considered  as  in  the  nature  of  wages,  and  the  preference  is  confined 
to  the  amount  accrued  aiKl  unpaid,  computed  at  the  weekly  rate  for 
the  two  months  preceding  the  institution  of  proceedings  in  in- 
solvency. 

The   action   of  the   receiver   upon   the   claim,  therefore,   will  k 

sustained. 

Workmen's  CoMrExsATiox — Casital  Employees — ^Loaned  Em- 
ployee— Death  by  Asphyxiatiox — Tarr  v.  Ilecla  Coal  <f»  Cole  Co. 
{Employers^  Liahilit}/  Assurance  Corporation,  Intervener)^  Supreme 
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Court  of  Permsylvania  {Jan.  5,  1920) ,  109  Atlantic  Reporter^  page 
£24' — Tarr  was  employed  as  a  miner  by  the  H.  C.  Frick  Coke  Co. 
A  fire  broke  out  in  the  mine  of  the  Hecla  company  and  on  its 
application  it  was  loaned  the  services  of  Tarr,  who. was  experienced 
in  fighting  fires.  While  thus  engaged  for  the  Hecla  company  Tarr 
lost  his  life  by  asphyxiation.  His  widow  was  awarded  compensation 
under  the  workmen's  compensation  act,  payable  by  the  Hecla  com- 
pany, and  it  appealed.  The  appeal  was  dismissed  and  the  intervener 
appealed.    In  a^rming  the  award  the  court  said  in  part : 

The  referee  concluded,  as  a  matter  of  law,  that  claimant's  deceased 
husband  came  to  his  death  by  reason  of  injuries  sustained  in  an  acci- 
dent while  in  the  course  of  his  employment  with  the  defendant  com- 
pany and  award  compensation,  which  was  affirmed  by  the  compensa- 
tion board  and  court  oelow. 

The  facts  found  by  the  referee  justify  the  award.  A  master  may 
loan  his  servant,  witn  the  latter's  consent,  to  another  under  such  cir- 
cumstances as  to  create  for  the  time  a  new  relation  of  master  and 
servant ;  the  re^Iar  servant  of  one  may  thus  for  the  time  being  be- 
come the  special  servant  of  another,  and  that  was  done  here. 

The  deceased  when  injui*ed  was  working  in  the  interest  of  the  de- 
fendant on  its  premises  and  under  its  control,  and  clearly,  for  the 
time  bein^,  its  servant.  That  his  wages  had  not  been  fixed  is  unim- 
portant ;  the  law  will  imply  a  reasonable  compensation.  The  finding 
of  a  temporary  employment  by  defendant  is  not  inconsistent  with  the 
finding  of  a  general  employment  by  the  Frick  Coke  Co..,  and  being 
one  of  fact  we  are  concluded  thereby. 

^^  Persons  whose  employment  is  casual  in  character  and  not  in  the 
regular  course  of  the  business  of  the  employer  "  are  excluded  from 
the  workmen's  compensati<m  act  (art.  1,  104  P.  L.  1915,  p.  736) ;  but 
we  can  not  adopt  the  suggestion  that  this  case  comes  within  the  ex- 
ception. Putting  out  mme  fires  is  as  much  in  the  regular  course  of 
the  business  as  clearing  passageways  or  pumping  water.  There  are 
two  necessary  elements  to  constitute  the  exception:  (1)  The  emplov- 
ment  must  fale  casual  in  character,  and  (2)  it  must  be  outside  of  the 
regular  course  of  the  business  of  the  employer.  As  we  find  this 
within  such  course,  it  is  not  necessary  to  determine  whether  the  em- 
ployment was  casual  in  character  or  otherwise.  This  statute  must  be 
liberally  construed  (Pater  v.  Superior  Steel  Co.,  263  Pa.  244,  106 
Atl.  202),  which  it  would  not  be  by  holdine:  that  the  extinguishment 
of  fire  in  a  coal  mine  was  a  work  outside  of  the  regular  course  of  the 
mining  business.  Being  overcome  by  noxious  gases  while  working  in 
a  mine  is  an  "accident"  within  the  workmen's  compensation  law. 
(Gurski  v.  Susquehanna  Coal  Co.,  262  Pa.  1,  104  Atl.  801.) 

The  award  was  therefore  affirmed. 


WoKKMENS  Compensation  —  Casual  Employment — "Odd  Jon" 
WoRKEK — Bedard  v.  Sweinluirt^  Supreme  Court  of  Iowa  {July  2, 
1919)  y  172  Northwestern  Reporter^  page  937. — This  was  an  action  for 
damages  under  the  workmen's  compensation  act.    Judgment  was  ren- 
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dered  in  favor  of  the  defendant  employer  on  a  directed  verdict  and 
the  plaintiff  appeals.  Bedard  was  employed  by  the  defendant,  a 
real  estate  ag^ent,  to  do  various  odd  jobs  about  the  houses  which  he 
rented.  The  defendant  had  engaged  Bedard  to  place  shingles  on  a 
house.  Bedard  completed  this  job  and  went  to  work  on  another  for 
another  man.  Later  he  reported  to  defendant  and  told  him  that  the 
chimney  on  the  building  which  he  had  been  shingling  needed  some 
cement  and  that  he  would  put  it  on  for  nothing  if  defendant  would 
get  the  cement.  Bedard  was  injured  while. coming  down  from  fix- 
ing the  chimney.  Judgment  was  rendered  in  favor  of  the  defend- 
ant on  the  ground  that  Bedard  was  only  a  "  casual  employee."  In 
upholding  this  decision  the  court  rendered  in  part  the  following 
opinion : 

It  is  conceded  that  the  provisions  of  this  act  do  not  apply  to  a 
"  casual  employee  ■' ;  that  is.  to  one  whose  employment  is  of  a  casual 
nature.  It  appears  that  he  had  discovered  that  a  little  cement  was 
needed  at  the  base  of  the  chimney  on  the  roof  which  he  had  been 
shingling,  which  fact  he  reported  to  his  employer.  He  proposed 
that  his  employer  get  the  cement  for  him  and  he  would  put  it  on  for 
nothing.  He  was  at  that  time  already  at  work  upon  another  job  for 
another  man.  AVlien  he  received  the  cement  from  the  defendant  he 
left  the  other  job  temporarily  and  made  the  repair  upon  the  defend- 
ant's chimney.  In  coming  down  from  this  work  he  received  his  in- 
jury. He  testified  also  that  in  the  course  of  his  conversation  with  the 
defendant  it  was  aj^reed  that  he  would  work  for  the  defendant  at 
other  jobs  as  they  might  arise  for  40  cents  an  hour.  It  is  not  claimed 
that  there  was  any  particular  reference  to  any  particular  job. 

The  trial  court  held  that  the  plaintiff  was  a  "casual  employee" 
within  the  exception  to  the  workmen's  compensation  act.  We  tnink 
the  holding  was  clearly  right.  If  this  was  not  a  "casual  employ- 
ment," it  would  be  hard  to  apply  the  term  to  any  employment.  Tfie 
word  "casual"  is  defined  in  the  dictionaries  as  "coming  without 
regularity;  occasional:  incidental;"  "coming  at  uncertain  times  or 
without  regularity  in  distinction  from  stated  or  regular;"  "a  laborer 
or  an  artisan  employed  only  irregularly."  (See  Webster  and  Cen- 
tury Dictionaries.)  We  do  not  find  the  authorities  cited  by  the  ap- 
pellant as  l^ing  applicable  to  the  facts  disclosed  by  this  record.  The 
following  authority  supports  the  holding  of  the  trial  court :  Blood  v. 
State  Industrial  Commission,  80  Cal.  App.  274, 157  Pac.  1140. 


Workmen's  Compensatu)X  —  Casual  Employment  —  Seasonal 
WoKK — Stafe  Accident  Fund  v.  Jaeohft^  ('cnirt  of  Appeals  of  Mary- 
land {Mar.  J,  1919)^  106  Atlantic  Reporter^  par/e  2'V), — ^Julia  Jacol)s 
brought  proceedings  for  compensation  for  the  death  of  her  son,  and 
an  award  was  ordered,  from  which  order  the  State  Accident  Fund 
api)ealed,  contending  that  the  deceased  was  not  entitled  to  compen- 
sation because  he  had  been  only  a  casual  employee.  Plaintiff's  son 
was  fatallj'  injured  by  being  thrown  against  a  post  as  he  was  driving 


TEXT  AND  SUMMARIES  OF  DECISIONS.  325 

a  wagon  loaded  with  canned  tomatoes  out  of  the  packing  factory 
of  his  employer.  The  injured  man,  who  was  a  farmer  and  teamster, 
had  been  employed  to  do  hauling  for  the  factory  whenever  he  was 
needed  for  that  service.  He  had  become  engaged  early  in  the  season 
to  do  any  necessary  hauling  required  of  him  at  a  certain  rate  per 
day,  the  work  being  a  necessary  part  of  the  employer's  business. 
The  court  in  declaring  that  this  work  was  not  casual  rendered  a 
decision,  in  part  as  follows : 

There  can  be  no  dispute  as  to  the  fact  that  the  appellee's  son  was  an 
employee,  within  the  definition  of  the  act,  at  the  time  he  was  injured; 
but  it  is  contended  that  his  .employment  was  so  irregular  that  it 
should  be  characterized  as  only  "casual,"  within  the  meaning  of 
the  act,  and  therefore  expressly  excluded  from  its  operation. 

The  question  whether  an  employment  is  casual  must  be  determined 
with  principal  reference  to  the  scope  and  purpose  of  the  hiring, 
rather  than  with  sole  regard  to  the  duration  and  regularity  of  the 
service.  One  who  enters  into  a  contract  of  employment  for  an  entire 
season  is  not  a  casual  emplovee  merely  because  he  may  be  required 
to  work  for  only  short  and  irregular  periods.  When  there  is  a 
continuing  engagement  to  serve  the  employer  in  his  business  at  such 
times  as  the  particular  and  essential  service  may  be  needed,  the  em- 
ployment is  not  "  casual "  according  to  any  of  the  iudicial  definitions 
of  that  term.  In  this  case  the  service  required  ana  rendered  was  oc- 
casional, but  it  was  rendered  in  pursuance  of  an  engagement  covering 
the  whole  of  the  working  season  at  the  employer's  plant. 


Workmen's  Compensation  —  Clai  m  —  Procedure  —  Effect  of 
Claim  for  Medical  Service. — Central  Loconvotive  <&  Car  WorJcs  v. 
Industrial  Cormrvissian  et  cH.^  Supreme  Court  of  IllinoU  {Dec.  17 ^ 
1919)^  mS  Northeastern  Reporter^  po^e  369, — One  Lindstrom  sus- 
tained an  injury  to  his  eye  while  in  the  employ  of  the  car  works. 
He  received  the  injury  on  October  12, 1913,  on  which  date  he  went  to 
the  paymaster  and  asked  for  a  permit  to  call  on  the  doctor.  The 
permit  was  granted  and  the  medical  treatment  was  provided,  after 
which  Lindstrom  returned  to  his  work.  The  injured  eye  steadily 
became  worse  until  he  was  told  in  April,  1916,  that  the  injured  eye 
would  have  to  be  removed  in  order  to  save  the  remaining  eye.  In 
May  or  June,  1916,  Lindstrom  went  to  Bruce,  the  general  manager  of 
the  employer  company,  and  inquired  whether  he  was  to  receive 
any  compensation  for  his  injury.  Prior  to  this  Lindstrom  had  made 
no  claim  for  compensation  other  than  the  demand  for  medical 
treatment  on  the  day  of  the  accident.  The  industrial  commission 
awarded  compensation  and  the  circuit  court  affirmed  the  award,  but 
on  appeal  the  supreme  court  reversed  the  lower  court's  decision.  The 
opinion  of  the  supreme  court  is  in  part  as  follows : 

Section  24  of  the  workmen's  compensation  act  (Laws  1913,  p. 
851)  provides  that — 
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"  No  proceedings  for  compensation  under  this  act  shall  be  main- 
tained unless  claim  for  compensation  has  been  made  within  six 
months  after  the  accident,  or  m  the  event  that  payments  have  been 
made  under  the  provisions  of  this  act,  unless  written  claim  for  com- 
pensation has  been  made  within  six  mcmtbs  after  such  payments  have 
ceased." 

It  is  argued  by  defendant  in  error  that  claim  for  compensation 
was  made  on  October  13,  1913,  when  he  asked  for  a  permit  to  visit 
the  company  doctor;  that  the  claim  to  the  doctor's  services  was  a 
claim  for  compensation.    Section  8  of  the  act  provides : 

^^  The  amount  of  compensation  which  shall  be  paid  to  the  employee 
for  an  injury  not  resulting  in  death  shall  be :  {a)  The  employer  shall 
provide  necessary  first  aid  medical,  sur^cal^  and  hospital  services; 
also  medical,  surgical,  and  hospital  services  for  a  period  not  longer 
than  eight  weeks,  not  to  exceed,  however,  the  amount  of  $200.  The 
employee  may  elect  to  secure  his  own  plxysician^  surgeon,  or  hospital 
services  at  his  own  expense." 

The  legislature  in  using  the  word  "  compensation  "  made  no  dis- 
tinction between  medical  services  and  money  payments.  When  the 
defendant  in  error  made  claim  for  medical  services,  he  made  claim 
for  compensation,  and  when  medical  services  were  rendered  at  tlie 
employer's  expense  payments  were  made  under  the  provisions  of  the 
act.  The  defendant  in  error's  claim  was  acceded  to  when  the  services 
of  the  doctor  were  rendered,  and  no  claim  for  any  other  compensa- 
tion was  made  within  six  montlis  after  the  accident  or  witliin  six 
months  after  the  services  of  the  doctor  ceased,  as  recjuired  by  section 
24,  where  payments  have  been  made  under  the  provisions  or  the  act. 

The  defendant  in  error  contends  that  it  was  impossible  for  him 
to  make  any  more  specific  and  definite  claim  for  the  loss  of  the  sight 
of  his  eye  tnan  he  did  make  before  he  knew  or  had  reason  to  believe 
that  the  sight  would  be  lost;  that  the  law  does  not  require  an  impos- 
sible thing  to  be  done ;  that  in  a  case  where  the  injurv  at  first  appears 
slight  but  afterwards  develops  graver  symptoms,  the  injury  results 
when  the  diseased  condition  culminates;  and  that  a  claim  made  as 
soon  as  the  loss  of  the  eye  was  definitely  ascertained  was  within  the 
provisions  of  the  act.  Cases  have  been  cited  from  Massachusetts 
and  Nebraska  holding  that  the  time  within  which  notice  must  be 
given  or  claim  made  runs  from  tlie  culmination  of  the  injury,  and 
not  from  the  physical  accident  which  caused  it.  (Brown's  case,  2'2S 
Mass.  31,  116  n/E.  897;  Johansen  v.  Union  Stockvards  Co.,  99  Neb. 
328,  156  N.  W.  511  fBul.  No.  224,  p.  340].)  The  Wtutes  construed 
in  those  cases  referred  to  the  injury  for  determining  the  time  of 
giving  notice  or  making  claim.  On  the  other  hand,  the  Supreme 
Court  of  Michigan,  whose  statute  also  provides  for  notice  within  a 
certain  time  after  the  happening  of  the  injury,  holds  the  time  to  run 
from  date  of  the  accident.  (Cooke  v,  Holland  Furnace  Co.,  200  Mich. 
192, 166  N.  W.  1013  [Bui.  No.  258,  p.  219].) 

The  legislature  has  seen  fit  to  fix  the  time  for  making  claim  for 
compensation  at  six  months  after  the  accident.  By  another  section 
of  the  statute,  provision  is  made  for  reviewing  the  award  and  for 
reestablishing,  increasing,  diminishing,  or  ending  the  compensation 
if  the  disability  of  the  employee  shall  have  recurred,  increased. 
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diminished,  or  ended.'  These  provisions  are  within  the  domain  of 
legislative  power,  and  the  court  is  without  authority  to  modify  them. 
If  they  operate  unjustly,  the  remedy  is  in  the  amendment  of  the  law. 


Workjmen's  Compensation  —  Compulsory  System  —  Exclusive 
State  Fund — Election — Payment  op  Premiums — CamAiruxs  et  al.  v. 
New  Yo7^k  <fi  P.  R.  S.  S.  Co.,  United  States  Cirt.'uit  Court  of  Ap- 
peals  J  First  Cireuit  (June  3^  1919) ,  260  Federal  Reporter,  page  Ifi. — 
The  workmen's  relief  commission,  which  administers  the  workmen's 
compensation  law  of  Porto  Rico,  in  compliance  with  the  provisions 
of  said  law,  fixed  the  New  York  and  Porto  Rico  Steamship  Co.'s 
quota  of  the  annual  premium  tax  to  be  contributed  to  the  State  fund 
at  $7,639.68.  The  steamship  company  protested,  and  in  order  to 
avoid  criminal  proceedings  paid  the  first  installment  of  the  sum 
under  protest.  The  company,  appellee  in  the  present  proceedings, 
then  sued  for  an  injunction  against  the  members  of  the  workmen's 
relief  commission  to  restrain  them  from  requiring  it  to  file  certain 
statements  or  reports  and  to  prevent  them  from  assessing  any  pre- 
mium or  quota  to  be  paid  by  the  company  into  the  workmen's  relief 
fund.  The  United  States  district  court  granted  the  injunction,  and 
the  members  of  the  workmen's  relief  commission  appealed.  The 
company,  which  owns  a  doclc  at  San  Juan  and  employs  about  75 
workmen,  claimed  that  under  the  act  it  could  elect  whether  or  not  it 
would  be  bound  by  the  act  and  that  having  elected  not  to  accept  the 
act  its  provisions  could  not  be  enforced  against  it.  In  reversing  the 
decision  of  the  district  court  and  dismissing  the  injunctions  the  court 
declared  that  the  Porto  Rico  act  was  compulsory  and  that  the  com- 
pany could  be  required  to  pay  the  legally  assessed  premiums.  The 
opinion  is,  in  part,  as  follows: 

The  gist  of  the  district  court's  decision  was  that  the  Porto  Rican 
Legislature  had  enacted  an  elective,  and  not  a  compulsory,  workmen's 
com.pensation  act,  so  far  as  employers  are  concerned,  and  that  there- 
fore the  Porto  Rican  officials  ^ould  be  enjoined  from  enforcing  the 
act  as  against  a  rejecting  employer. 

In  considering  the  problems  thus  presented  it  is  desirable  to  have 
in  mind  the  legislative  and  constitutional  status  of  compulsory  work- 
men's compensation  acts  when  this  act  was  passed.  It  is  a  matter  of 
general  knowledge  that  for  many  years  courts,  lawyers,  and  legisla- 
tors were  divided  in  their  opinion  as  to  the  constitutionality  of  com- 
pulsory workmen's  compensation  acts. 

This  question  finally  reached  the  Supreme  Court  of  the  United 
States  in  the  two  cases  of  New  York  Central  R.  R.  Co.  v.  White, 
243  U.  S.  188,  37  Sup.  Ct.  247  [Bui.  No.  224,  p.  232],  and  Mountain 
Timber  Co.  v.  Washington,  243  U.  S.  219,  37  Sup.  Ct.  260  [Bui.  No. 
224,  p.  252].  The  decision  was  in  favor  of  the  constitutionality  of 
compulsory  workmen's  compensation  acts. 
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Under  section  1  of  the  act  of  1916,  which  is  left  unchanged  by  the 
amendment  of  1917,  a  trust  fund  is  created,  starting  with  an  ap- 
propriation of  $25,00()  from  the  treasury  of  Porto  Rico,  and  there- 
after based  upon  insurance  premiums  levied  upon  employers  who  do 
not  elect  to  reject  the  benefits  of  the  act  by  filing  with  the  workmen's 
relief  commission  a  written  statement  expressing  such  election. 

But  the  next  Porto  Rican  Legislature  that  convened  after  the 
Supreme  Court  of  the  Ignited  States  had  in  the  above-cited  cases 
held  compulsory  compensation  acts  constitutional  mssed  the  act  in 
question  of  February  25,  1918.  This  is  a  new  act.  By  section  32  all 
laws  and  parts  of  laws  in  conflict  therewith  are  repealed.  It  does 
not  purport  to  be  an  amendment  of  the  old  acts. 

Section  7  requires  "every  employer  subject  to  the  provisions  of 
this  act  *  *  *  to  report  to  the  workmen's  relief  commission  as 
soon  as  possible,  within  a  period  of  five  days  from  the  date  of  the 
accident,  all  injuries  suffered  by  his  employees  in  the  course  of  their 
employment."  The  words  "subject  to  the  provisions  of  this  act-' 
are  given  full  effect,  if  applied  only  to  employers  employing  not  less 
than  three  laborers.  There  is  nothing  in  these  words  indicating  an 
election  open  generally  to  all  employers.  Refusal  or  neglect  ot  an 
employer  to  make  such  report  is  punishable  by  a  fine  of  from  $25 
to  $50. 

It  is  apparent  that  the  act  of  1918  is,  as  to  all  employees,  except- 
ing only  the  classes  specifically  excluded  under  section  2  and  the 
victims  of  accidents  caused  by  illegal  acts  or  gross  negligence  given 
an- option  under  section  21,  compulsory.  All  rights  of  action  against 
employers  existing  imder  the  old  law  are,  as  to  the  great  mass  of 
victim's  of  industrial  accidents,  taken  away.  Whatever  the  right 
of  employers  to  elect,  employees  are  limited  to  such  remedies  as  the 
new  act  affords  for  compensation  under  the  plan  provided ;  and  this 
compensation  is  to  be  paid  from  the  treasury  of  Porto  Rico.  The 
great  mass  of  victims  of  ordinary  industrial  accidents  in  Porto  Rico 
are  thus  cut  off  by  this  act  from  their  former  rights  against  their 
employers,  and  are  given  in  lieu  thereof  a  right  to  claim  compensa- 
tion from  the  public  treasury. 

The  commission  also  contended  that  the  injunction  should  not 
issue,  because  the  company  had  an  adequate  remedy  at  law  and  was 
not  subjected  to  irreparable  injury  by  the  collection  of  the  tax.  This 
the  court  agreed  to,  saying  that  the  Government  of  Porto  Rico  had 
taken  over  the  liabilities  of  the  company  for  accidents  to  its  em- 
ployees; further,  if  there  were  only  reasonable  doubt,  a  Federal 
court  ought  not  to  interfere  with  the  operation  of  the  law  whose 
function  it  was  to  secure  to  the  treasury  of  Porto  Rico  funds  essen- 
tial to  the  performance  of  the  public  duties  of  the  government,  and 
that  the  statute  affords  full  relief  for  any  imlawful  assessment  that 
might  be  made  under  it. 

Tlie  decree  of  the  district  court  was  therefore  reversed,  and  the 
bill  ordered  dismissed,  with  costs  to  the  appellants. 
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Workmen's  Compensation — Constitutionality  of  Statute — Ab- 
rogation OF  Common-law  Rights  of  Action  and  Defense — Com- 
mission AS  A  Judicial  Body — Shea  v.  NmHh^Butte  Mining  Co,^  Su- 
preme Court  of  Montana  {Mar.  8^  1919),  179  Pa/d-jic  Reporter,  pag^ 
IfOO. — Murty  Shea- was*  in  the  employ  of  the  defendant  and  was  in- 
jured while  at  his  work.  He  brought  suit  in  an  action  for  damages, 
and  the  defendant  demurred  to  the  complaint  on  the  ground  that 
the  case  was  covered  by  the  workmen's  compensation  act  and  that  a 
common  law  suit  for  damages  would  not  lie.  The  demurrer  was 
sustained  by  the  lower  court  and  the  plaintiff  Shea  took  a  default 
and  appealed  on  the  ground  that  the  w^orkmen's  compensation  act  is 
unconstitutional.  In  considering  this  argument  Chief  Justice 
Brantly  rendered  an  opinion  upholding  the  act,  extracts  from  which 
are  as  follows: 

Our  own  statute  is  elective.  While  it  has  been  criticized  that  the 
schedule  of  rates  of  compensation  provided  for  by  it  is  not  sufficiently 
liberal,  and  also  on  the  ground  that  it  makes  an  unwise  and  unjust 
discrimination  against  the  dependents  of  aliens,  yet  that  it  operates 
more  justly  and  satisfactorily  than  the  old  system  is  demonstrated  by 
the  fact  that  as  soon  as  it  became  operative,  on  July  1,  1915,  the 
great  body  of  employers  as  well  as  employees  in  the  various  in- 
dustries in  the  State  accepted  its  provisions,  and  have  since  been  sub- 
ject to  them,  as  administered  by  the  industrial  accident  board  created 
by  the  act  for  that  purpose. 

Under  these  circumstances,  the  rule  that  an  act  of  the  legislature 
will  not  be  declared  invalid  because  it  is  repugnant  to  some  i)ro- 
visions  of  the  constitution,  unless  its  invalidity  is  made  to  appear 
l>eyond  a  reasonable  doubt,  applies  with  peculiar  force. 

it  is  said  that  the  act  is  repugnant  to  section  6  of  article  3  of  the 
ccmstitution,  which  declares  that  "  coui-ts  of  justice  shall  be  open  to 
every  person,  and  a  speedy  remedy  afforded  lor  every  injury  of  per- 
son, property,  or  character;  and  that  right  and  justice  shall  be  ad- 
ministered without  sale,  denial,  or  delay. 

It  is  true  that  the  legislature  can  not  destroy  vested  rights.  Where 
an  injury  has  already  occurred  for  which  the  injured  person  has  a 
right  of  action  the  legislature  can  not  deny  him  a  remedy.  But  at 
this  late  day  it  can  not  be  controverted  that  the  remedies  recognized 
by  the  common  law  in  this  class  of  cases,  together  with  all  rights 
of  action  to  arise  in  the  future,  may  be  altered  or  abolished  to  the 
extent  of  destroying  actions  for  injuries  or  death  arising  from 
negligent  accident,  so  long  as  there  is  no  impairment  of  the  rights 
already  accrued,  'this  necessarily  follows  from  the  proposition,  .well 
established  by  the  courts  everywhere,  that  no  one  has  a  vested  right 
in  any  rule  of  the  common  law.  The  technical  defenses  recognized 
by  it  in  this  class  of  cases,  viz.,  contributory  negligence,  assumption 
of  risk,  etc.,  may  be  abolished  or  modified  without  transcending  any 
constitutional  guaranty.     [Cases  cited.] 

This  being  so,  there  is  no  reason  why  technical  rights  of  action 
arising  out  of  the  negligence  of  the  employer  may  not  be  al)olished 
by  the  legislature  in  the  same  way.    And  so  it  is  neld  by  the  courts 
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of  those  States  which  have  enacted  compensation  laws  made  com- 
pulsory, as  in  New  York  and  Washington.  If  this  is  so,  for  a^  much 
stronger  reason  may  it  be  asserted  that  there  can  be  no  objection 
to  a  compensation  law  which  becomes  binding  upon  the  employer 
and  employee  at  their  election,  but  not  otherwise.  By  way  of  induce- 
ment to  the  employer  to  accept  the  act,  it  is  provided  that  if  he 
refrains  the  technical  common  law  defenses  shall  not  be  available  to 
him.  As  an  inducement  to  the  employee,  his  guaranty  of  comi^en- 
sation  for  any  injury  arising  out  of  his  employment  becomes  abso- 
lute, whereas,  if  he  refuses  to  do  so,  he  still  has  his  action  at  law 
subject  to  all  the  common  law  defenses.  The  employer  can  not 
object  because  he  has  by  his  affirmative  act  elected  to  waive  all  ob- 
jections to  the  extent  of  his  liability  and  his  obligation  to  make  com- 
pensation. The  employee  cannot  thereafter  object  if  he  fails  to  give 
the  required  notice  of  his  refusal  to  accept  the  conditions  imposed. 

The  difference  in  the  modes  by  which  they  may  indicate  their  elec- 
tion is  not  objectionable  on  the  constitutional  ground  that  it  dis- 
criminates agamst  either  employee  or  employer. 

The  former  is  not  in  this  case  making  any  complaint;  the  latter 
can  not  complain  because  it  was  competent  for  him  to  waive  tlie  ad- 
vantage of  any  provision  of  law  which  was  intended  solely  for  his 
benefit,  so  long  as  the  waiver  did  not  violate  public  policy. 

It  is  argued  that  the  act  is  invalid  in  that  it  constitute  the  indus- 
trial accident  board  a  court,  whereas  the  whole  judicial  power  of  the 
State  is  vested  in  the  courts  enumerated  in  section  1  of  article  8  of 
the  constitution.  Several  of  its  provisions  are  cited  as  evidencing 
the  fact  that  the  functions  of  this  body  are  judicial.  The  fallacy  of 
this  contention  is  fully  demonstrated  by  the  case  of  Cunningham  <??. 
Northwestern  Imp.  Co.  (44  Mont.  196,  119  Pac.  554).  That  case  is 
decisive  of  counsel's  contention.  It  is  true  that  many  of  the  func- 
tions of  the  board  are  judicial  in  character;  but  that  it  is  not  vested 
with  judicial  power  in  the  sense  in  which  that  expression  is  used  in 
the  constitution  becomes  clear  upon  a  moment's  consideration.  As 
used  in  the  constitution,  the  expression  "  judicial  power  "  means  "  the 
power  of  a  court  to  decide  and  pronounce  judgment  and  carry  it  into 
effect  between  persons  and  parties  who  bring:  a  ciise  before  it  for  de- 
cision." (Miller  on  the  Constitution,  314. )  This  power  the  board  does 
not  possess.  It  was  created  as  a  purely  administrative  bo'dy.  It  may 
hear  evidence  to  enable  it  to  make  an  award  in  a  particular  case,  and 
to  that  end  may  call  witnesses ;  but  it  is  without  power  to  render  an 
enforceable  judgment,  and  its  determinations  and  awards  are  not 
enforceable  by  execution  or  other  process  until  a  judgment  has  been 
entered  therem  on  appeal  to  a  regularly  constituted  court.  [Cases 
cited.] 

The  other  contentions  made  bv  counsel  are  that  the  act  denies  a 
jury  trial,  and  that  it  violates  the  clause  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States  guaranteeing  to  the 
citizen  the  equal  protection  of  the  laws.  What  we  have  said  above  in 
discussing  the  other  questions  heretofore  determined  disposes  of 
these  contentions. 

Workmen's  C/Ompejs'sation — Constitutionality  of  Statc^te — Al- 
ternative Remedies — ^Takino  Propertt  Without  "  Due  Pr<xt3ss  of 
Law  " — Arizona  Copper  Co.  {Ltd.)^  v.  Hammer^  United  States  Su- 
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preme  Court  {Juiie  P,.  1919)^39  Supreme  Ccmrt  Reporter^  V^^  ^^•^- — 
Five  cases  were  brought  up  and  heard  by  the  Supreme  Court  to- 
gether, each  of  them  contesting  the  constitutionality  of  the  Arizona 

workmen^s  compensation  law  (ch.  14,  Laws  of  1912,  1st  special  ses- 
sion).   In  each  case  the  injured  employee  was  engaged  in  a  hazardous 

employment  at  the  time  of  the  injury,  and  in  each  case  he  was  suc- 
cessful in  recovering  compensation.  The  respective  defendants 
brought  these  writs  of  error  to  the  Supreme  Court.  The  chief  ground 
for  attacking  the  constitutionality  of  the  statute  is  that  it  violates  the 
fourteenth  amendment  to  the  United  States  Constitution  in  that  it  is 
alleged  to  deprive  the  defendants  of  their  property  without  "  due 
process  of  law."  In  upholding  the  statute  Mr.  Justice  Pitney, 
speaking  for  the  court,  used,  in  part,  the  following  language : 

We  have  been  called  upon  recently  to  deal  with  various  forms  of 
workmen's  compensation  and  employers'  liability  statutes.  Thes-e 
decisions  have  established  the  propositions  thiit  the  rules  of  law  con- 
cerning the  employer's  responsibility  for  personal  injury  or  death  of 
an  employee  arising  in  the  course  of  the  employment  are  not  beyond 
alteration  by  legislation  in  the  public  interest ;  that  no  person  has  a 
vested  right  entitling  him  to  have  these  any  more  than  other  rules 
of  law  remain  unchanged  for  his  benefit;  and  that,  if  we  exclude  ar- 
bitrary and  unreasonable  changes,  liability  may  be  imposed  upon  the 
employer  without  fault,  and  the  rules  respecting  his  responsibility 
to  one  employee  for  the  negligence  of  another  and  respecting  con- 
tributory negligence  and  assumption  of  risk  are  subject  to  legislative 
change. 

The  principal  contention  is  that  the  Arizona  emploj^ers'  liability 
law  deprives  the  employer  of  property  without  due  process  of  law, 
and  denies  to  him  the  equal  protection  of  the  laws,  because  it  imposes 
a  liability  without  fault,  and,  as  is  said,  without  equivalent  pro- 
tection. 

In  effect,  the  statute  requires  the  employer,  instead  of  the  employee, 
to  assume  the  pecuniary  risk  of  injury  or  death  of  the  employee' at- 
tributable to  hazards  inherent  in  the  employment  and  due  to  its  con- 
ditions and  not  to  the  negligence  of  the  employee  killed  or  injured. 
In  determining  whether  this  departure  from  the  previous  rule  is  so 
arbitrary  or  inconsistent  with  the  fundamental  rights  of  the  employer 
as  to  render  the  law  repugnant  to  the  fourteenth  amendment,  it  is 
to  be  borne  in  mind  that  the  matter  of  the  assumption  of  the  risks  of 
employment  and  the  consequences  to  flow  therefrom  has  been  regu- 
lated time  out  of  mind  bv  the  common  law,  with  occasional  statutory 
modifications. 

We  are  unable  to  say  that  the  employers'  liability  law  of  Arizona, 
in  requiring  the  employer  in  hazardous  industries  to  assume — so  far 
as  pecuniary  consequences  go— the  entire  risk  of  injury  to  the  em- 
ployee attributable  to  accidents  arising  in  the  course  of  the  employ- 
ment and  due  to  its  inherent  conditions,  exceeds  the  bounds  of  per- 
missible legislation  or  interferes  with  the  constitutional  rights  of  the 
employer.  The  answer  that  the  common  law  makes  to  the  hardship 
of  requiring  tlie  employee  to  assume  all  consequences,  both  personal 
.  and  pecuniary,  of  injuries  arising  out  of  the  ordinary  dangei's  of  the^ 
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occupation,  is  that  the  parties  enter  into  the  contract  of  employment 
with  these  risks  in  view,  and  that  the  consequences  ought  to  be,  and 
Dresumably  are,  taken  into  consideration  in  fixing  the  rate  of  wages. 
C'ases  cited.]  In  like  manner  the  employer,  if  required — as  he  is  by 
:his  statute  in  some  occupations — to  assume  the  pecuniary  loss  arising 
from  such  injury  to  the  employee,  may  take  this  into  consideration  in 
fixing  the  rate  of  wages ;  besides  which  he  has  an  opportunity,  which 
the  employee  has  not,  to  charge  the  loss  as  a  part  of  the  cost  of  the 
product  01  the  industry. 

There  is  no  question  here  of  punishing  one  who  is  without  fault. 
That,  we  may  concede,  would  be  contrary  to  natural  justice.  The 
statute  requires  that  compensation  shall  be  paid  to  the  injured  work- 
man or  his  dependents,  because  it  is  upon  them  that  the  first  brunt 
of  the  loss  falls ;  and  that  it  shall  be  paid  by  the  employer,  because  he 
takes  the  gross  receipts  of  the  common  enterprise,  and  by  reason  of 
his  position  of  control  can  make  such  adjustments  as  ougHt  to  be  and 
practically  can  be  made,  in  the  way  of  reducing  wages  and  increasing 
the  selling  price  of  the  product,  in  order  to  allow  for  the  statutory 
liability.  There  could  be  no  more  rational  basis  for  a  discrimina- 
tion; and  it  is  clear  that  in  this  there  is  no  denial  of  the  "equal  pro- 
tection of  the  laws." 

Under  the  "  due  process  "  clause,  the  ultimate  contention  is  that 
men  have  an  indefeasible  right  to  empIo,y  their  fellow  men  to  work 
under  conditions  where,  as  all  parties  know,  from  time  to  time  some 
of  the  workmen  inevitably  will  be  killed  or  injured,  but  where  no- 
body knows  or  can  know  in  advance  which  particular  men  or  how 
many  wnll  be  the  victims,  or  how  serious  wUl  b^  the  injuries,  and 
hence  no  adequate  compensation  can  be  included  in  the  wages;  and 
to  employ  them  thus  with  the  legitimate  object  of  making  a  profit 
above  their  wages  if  all  goes  well,  but  with  immunity  from  particu- 
lar loss  if  things  go  badly  with  the  workmen  through  no  tault  of 
their  own,  and  they  suffer  physical  injury  or  death  in  the  course  of 
their  employment.  In  view  of  the  subject  matter,  and  of  the  public 
interest  involved,  we  can  not  assent  to  the  proposition  that  the  rights 
of  life,  liberty,  and  property  guaranteed  by  the  fourteenth  amend- 
ment prevent  the  States  from  modifying  that  rule  of  the  common 
law  which  requires  or  permits  the  workingman  to  take  the  chnnces 
in  such  a  lottery. 

The  act — assuming,  as  we  must,  that  it  be  justly  administered — 
adds  no  new  burden  of  cost  to  industry,  although  it  does  bring  tt) 
li<rht  a  burden  that  previously  existed,  but  perhaps  was  unrecog- 
nized, by  requiring  that  its  cost  be  taken  into  the  reckoning.  The 
burden  is  due  to  the  hazardous  nature  of  the  industry,  and  is  in- 
evitable if  the  work  of  the  world  is  to  go  forward.  What  the  act 
does  is  merely  to  require  that  it  shall  be  assumed,  to  the  extent  of  a 
pecuniary  equivalent  of  the  actual  and  proximate  damage  sustained 
by  the  workman  or  those  near  to  him,  by  the  employer — by  him 
who  organizes  the  enterprise,  hires  the  workmen,  fixes  the  wages, 
sets  a  price  upon  the  product,  pays  the  costs,  and  takes  for  his 
leward  the  net  profits,  if  any. 

It  is  insisted  that  the  Arizona  system  deprives  emplo3^ers  of 
l>roperty  without  due  process  of  law  and  denies  them  equal  pro- 
tection because  it  confers  upon  the  employee  a  free  choice  among 
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several  remedies.  In  Consolidated  Arizona  S.  Co.  v,  Ujack,  15  Ariz. 
382,  384,  139  Pac.  466,  466  [B.iil.  No.  169,  p.  109],  the  supreme  court 
of  the  State  said : 

"  Under  the  laws  of  Arizona,  an  employee  who  is  injured  in  the 
course  of  his  emploA^ment  has  open  to  him  three  avenues  of  redress, 
any  one  of  which  he  may  pursue  according  to  the  facts  of  his  case. 
They  are:  (1)  The  common-law  liability  relieved  of  the  fellow-ser- 
vant defense  and  in  which  the  defenses  of  contributory  negligence 
and  assumption  of  risk  are  questions  to  be  left  to  the  jury.  (Const. 
4,  6,  art  18.)  (2)  Employers'  liability  law,  which  applies'^to  hazard- 
ous occupations  where  the  injury  or  death  is  not  caused  by  his  own 
negligence.  (Const.  7,  art.  18.)  (3)  The  compulsory  compensation 
law,  applicable  to  especially  dangerous  occupations,  by  which  he 
may  recover  compensation  without  fault  upon  the  part  of  the  em- 
ployer.   (Const.  8,  art.  18.)" 

It  is  said  by  counsel  that  the  compensation  act,  because  it  limits 
the  recovery,  never  is  resorted  to  in  practice  unless  the  employee  has 
been  negligent,  and  hence  is  debarrea  of  a  remedy  under  the  liability 
act.  But  it  is  thoroughly  settled  by  our  previous  decisions  that  a 
State  may  abolish  contributory  negligence  as  a  defense,  and  election 
of  remedies  is  an  option  very  frequently  given  by  the  law  to  a  person 
entitled  to  an  action;  an  option  normally  exercised  to  his  own  ad- 
vantage, as  a  matter  of  course.     Judgments  affirmed. 

Mr.  Justice  McKenna  prepared  a  dissenting  opinion,  in  which  Chief 
Justice  lYhite,  Mr.  Justice  Van  Devanter,  and  Mr.  Justice  McRey- 
nolds  concurred:  Mr.  Justice  McReynolds  also  dissented  specially, 
the  Chief  Justice,  Mr.  Justice  McKenna,  and  Mr.  Justice  Van  De- 
vanter concurring  therein.  Mr.  Justice  Holmes  concurred  in  the 
majority  opinion  in  a  separate  opinion,  giving  additional  reasons  for 
upholding  the  law,  and  in  this  Mr.  Justice  Brandeis  and  Mr.  Justice 
Clarke  concurred.  The  dissents  were  based  on  the  unrestricted  lia- 
bility to  which  the  employer  was  exposed  at  the  employee's  option. 

Mr.  Justice  McKenna  began  by  recognizing  the  established  doc- 
trines of  compensation  for  injuries  as  stated  by  the  court  in  cases 
when  other  laws  were  before  it.  Accepting  their  validity,  he  con- 
tinued : 

The  Arizona'  law  has  no  resemblance  to  them.  It  is  a  direct 
charge  of  liability  upon  the  employer  for  death  or  injury  incurred 
in  his  employment,  he  being  without  fault.  Its  remedies  are  the 
ordinary  legal  remedies;  its  measure  of  relief,  however,  has  in  it 
something  more  than  the  ordinary  measures  of  relief,  certainly  not 
those  of  the  comi)ensation  laws^  nor  is  it  as  considerate  and  guarded 
as  they.  If  its  validity,  therefore,  can  be  deduced  from  the  cases 
explanatory  of  those  laws,  it  can  be  done  only  by  bringing  its  in- 
stances and  theirs  under  the  same  generalization;  that  is,  that  it  is 
competent  for  government  to  charge  liability  and  exempt  from  re- 
sponsibility according  as  one  is  employer  or  employee,  thei'e  being 
no  other  circumstance  than  that  relation.  In  other  words,  there  is  a 
clear  discrimination,  a  class  distinction  with  its  legal  circumstances 
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and,  I  may  say,  invidious  circumstanoesy  in  view  of  some  of  the  rea- 
sons adduced  in  its  justification. 

But  I  pass  this  discrimination  and  return  to  the  law  as  a  violation 
of  the  employer's  rights  considered  absolutely  and  abstractly.  It 
seems  to  me  to  be  of  the  very  foundation  of  right — of  the  essence  of 
liberty  as  it  is  of  morals — ^to  be  free  from  liability  if  one  is  free  from 
fault.  Consider  what  the  employer  does :  He  invests  his  money  in 
productive  enterprise — mining,  smelting,  manufacturing,  railroad- 
ing— he  engages  employees  at  their  request  and  pays  them  the  wages 
they  demand ;  he  takes  all  the  risks  of  the  adventure.  Now  there  is 
put  upon  him  an  immeasurable  element  that  may  make  disaster 
inevitable. 

Mr.  Justice  McBeynolds  pointed  out  at  length  the  differences  be- 
tween the  Arizona  statute  and  a  compensation  law  proper,  as  he 
regarded  it. 

The  employer  is  not  exempted  from  any  liability  formerly  im- 

{>osed ;  he  is  given  no  quid  pro  quo  for  his  new  burdens ;  the  common- 
aw  rules  have  been  .set  aside  without  a  reasonably  just  substitute. 
The  prescribed  responsibility  is  not  "to  contribute  reasonable 
amounts  according  to  a  reasonable  and  definite  scale  by  way  of  com- 
pensation for  the  loss  of  earning  power  arising  from  accidental  in- 
juries," but  is  unlimited,  unavoiaable  by  any  care,  incapable  of  fairly 
definite  estimation  in  advance,  and  enforceable  by  litigation  probably 
acrimonious,  long  drawn  out,  and  expensive. 


Workmen's  Compj^jsation — Constitutionaijty  of  Statute — 
Class  Legislation — Right  to  Jury  Trial — Due  Process  of  Law — 
Minors — Fees  for  Judges — Scott  v.  Nashville  Bridge  Co^  Supreme 
Court  of  Tennessee  (June  22^  1920)  j  22S  Southwestern  Reporter^ 
pageSy^, — The  plaintiff,  Scott,  was  injured  while  in  the  employ 
of  the  bridge  company.  The  injury  occurred  in  October,  1919, 
the  workmen's  compensation  act  having  gone  into  effect  on  July  1. 
Scott,  however,  ignored  this  law  and  brought  a  common-law  suit 
for  damages  in  the  circuit  court  of  Davidson  County  to  obtain 
redress  for  his  injuries.  The  bridge  company  made  a  special  plea 
setting  up  the  compensation  act  as  a  bar  to  the  suit ;  Scott  demurred 
to  this  plea  and  the  demurrer  was  overruled.  The  facts  were  then 
agreed  upon  and  the  court  rendered  judgment  in  favor  of  the  de- 
fendant employer.  Scott  appealed,  contending  that  the  Tennessee 
workmen's  compensation  act  was  unconstitutional.  The  court,  how- 
ever, upheld  the  constitutionality  of  all  but  the  thirty-second  section 
of  the  act.    The  opinion  is  in  part  as  follows : 

The  sole  question  involved  in  this  case  is  the  constitutionality  of 
chapter  12S  of  the  Public  Acts  of  the  General  Assembly  of  1919,  com-' 
monly  known  as  the  "  workmen's  compensation  act." 
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As  to  appellant^s  contention  that  tbe  act  is  coercive  because  it 
deprives  the  employer  of  his  common-law  defenses  if  he  elects  not 
to  accept  the  act,  we  do  not  thmk  that  the  power  of  the  legislature 
to  abolish  these  common-law  defenses  can  be  seriously  questioned^ 
These  defenses  are  creatures  of  judicial  opinion,  and  are  not  guar- 
anteed or  protected  by  the  constitution.  This  being  true,  the  legis- 
lature may  modify  ,or  abolish  them,  as  it  sees  fit.  Their  comptete 
abolition  does  no^  render  the  act  in  question  compulsory  as  to 
emiployers. 


The  court  next  disposed  of  contentions  based  on  the  alleged  dis- 
crepancy between  the  body  of  the  act  and  its  title,  contrary  to  the 
constitution,  rejecting  these  cont^oitions.    Continuing,  it  said : 

It  is  next  insisted  that  the  act  violates  section  8  of  article  11  of 
the  State  constitution  because:  (1)  Coal  mine  operators  and  their 
employees  are  exempted  from  the  operation  of  the  act  while  all  other 
mine  operators  and  their  employees  are  included;  and  (2)  the  act 
exempts  domestic  and  agricultural  servants,  casual  employees,  and 
all  other  industries  havmg  less  than  10  regular  employees.  The 
contention  is  that  this  classification  is  arbitrary,  unreasonable,  and 
discriminatory. 

It  has  been  held  by  this  court  that  when  the  classification  made 
and  stated  in  a  statute  is  challenged,  if  any  state  of  facts  reasonably 
can  be  conceived  that  would  sustain  it,  the  existence  of  that  state  of 
facts  at  the  time  the  law  was  enacted  must  be  assumed.  It  is  also 
the  rule  that  one  who  assails  the  classification  contained  in  a  statute 
has  the  burden  of  showing  that  it  does  not  rest  on  any  reasonable 
basis,  but  is  essentially  arbitrary.  [Motlow  v.  State,  125  Tenn.  547, 
145  S.  W.  177,  and  other  cases  cited.} 

It  is  the  general  rule  that  statutes  public  in  their  character,  and 
otherwise  unobjectionable,  may  extend  to  all  citizens  or  be  confined 
to  particular  classes  [citing  laws  regulating  motor  vehicles,  coal 
mines  and  boiler  inspection,  which  have  been  upheld]. 

Other  acts  could  be  cited,  but  this  is  sufficient  to  show  that  the 
legislature,  for  obvious  reasons,  has  classified  coal  mining  in  a  class 
bj  itself  because  it  is  attended  with  risks  and  dangers  which  dis- 
tinguish it  from  all  other  mining  industries. 

It  is  next  insisted  that  the  act  is  violative  of  section  6  of  article  1 
of  the  State  constitution,  because  it  denies  trial  by  jury.  The  section 
of  the  constitution  referred  to  provides: 

"That  the  right  of  trial  by  jury  shall  remain  inviolate,  and  no 
religious  or  political  test  shall  ever  be  required  as  a  qualification  for 
jurors." 

Section  82  of  the  act  in  question  provides : 

"  The  cause  [claim  for  compensation]  shall  be  heard  by  the  circuit 
judge  without  a  jury  and  as  other  nonjury  ciHl  cases  are  heard  in 
the  circuit  court.  Neither  party  shall  have  the  right  to  demand  a 
jury." 

The  constitutional  provision  above  referred  to  only  protects  the 
right  of  trial  by  jury  as  it  existed  at  common  law.  The  act  in  question 
confers  rights  and  remedies  that  were  unknown  to  the  common  law. 
The  act  is  elective.    If  the  employee  accepts  the  provision  of  the 
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act  it  thereby  becomes  a  part  of  his  contract  of  employment,  and  he 
waives  his  rig:ht  to  trial  by  jury  and  accepts  the  compensation  and 
remedies  provided  by  the  act.  A  jury  may  be  waived  by  parties 
falling  within  the  provisions  of  the  workmen's  compv?nsation  act  by 
their  voluntary  acceptance  of  the  terms  of  said  act.  It  has  been 
invariably  helri  that,  under  the  voluntary  or  elective  workmen's  com- 
pensation acts,  parties,  by  accepting  the  act,  waive  the  right  to  a 
i'ury  trial;  hence  there  is  no  deprivation  of  that  right.  [Hawkins  i*. 
ieaklej  (D.  C.)  220  Fed.  378  (sustaining  the  Iowa  act),  and  other 
cases  cited.] 

It  is  next  insisted  that  the  act  violates  section  17  of  article  1  of 
our  State  constitution,  which  reads  as  follows: 

''  That  all  courts  shall  be  open,  and  every  man,  for  any  injury  done 
him  in  his  lands,  goods,  person,  or  reputation  shall  have  a  remedy  by 
due  course  of  law  and  right  and  justice  administered  without  sale, 
denial,  or  delay." 

It  is  insisted  by  plaintiff  that  the  act  closes  the  courts  to  him 
that  were  open  prior  to  its  passage,  and  denies  him  a  remedy  by  due 
course  of  law.  We  do  not  think  such  is  the  effect  of  the  act.  The 
provision  of  section  17  of  article  1  of  our  State  constitution  is  a 
mandate  to  the  judiciary  and  was  not  intended  as  a  limitation  of  the 
legislative  branch  of  the  Government. 

It  is  next  insisted  that  the  act  violates  the  fourteenth  amendment 
of  the  Federal  Constitution,  because  it  deprives  the  plaintiff  of  his 
property  without  due  process  of  law. 

This  question  was  settled  adversely  to  the  contention  of  the  plain- 
tiff in  New  York  Central  Railroad  Co.  v.  White  (243  U.  S.  188, 
?i7  Sup.  Ct.  188  [Bui.  Xo.  224,  p.  232],  and  the  case  of  Arizona  Cop- 
per Co,  V.  Hammer,  250  U.  S.  400,  39  Sup.  Ct.  553  [p.  330]. 

It  is  next  said  that  the  act  is  unconstitutional,  in  that  it  under- 
takes to  make  an  election  for  and  a  binding  contract  upon  a  minor 
employee,  when,  by  reason  of  such  minority,  he  is  unable  to  make 
such  election  or  contract. 

However,  we  think  there  is  no  question  as  to  the  power  of  the 
legislature  to  endow  minors  with  the  right  to  make  contracts  other- 
wise lawful,  and  after  he  has  been  so  endowed  he  becomes,  for  the 
purpose  of  the  act,  an  adult,  or  at  least  on  the  same  plane.  It  was 
expressly  so  ruled  in  the  case  of  Borgnis  v.  Falk  Co.,  147  Wis.  327, 
133  N.  W.  209. 

It  is  next  said  that  the  act  is  unconstitutional  because  it  violates 
section  7  of  article  6  of  our  State  constitution.  This  section  of  the 
constitution  is  as  follows : 

"The  judges  of  the  supreme  or  inferior  courts  shall,  at  stated 
times,  receive  a  compensation  for  their  services,  to  be  ascertained  by 
law,  which  shall  not  be  increased  or  diminished  during  the  time  for 
which  they  are  elected.  They  shall  not  be  allowed  any  fees  or  per- 
(|uisites  of  office  nor  hold  any  office  of  trust  or  profit  under  this  State 
or  the  United  States." 

Section  32  of  the  act  provides  as  follows : 

"  For  acting  in  each  of  such  cases  which  is  contested  or  litigated 
the  county  judge  or  chairman  of  the  county  court  shall  receive  a  fee 
of  $5,  which  shall  be  taxed  as  a  part  of  the  costs  of  the  case  against 
the  unsuccessful  party.    For  entering  all  orders,  settlements,  or  com- 
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promises  of  claims  which  are  not  controverted  or  litigated  the  county 
judge  or  chairman  of  the  county  court  shall  receive  as  compensation 
a  fee  of  two  ($2)  dollars,  which  shall  be  taxed  equally  against  both 
parties." 

The  county  judge  is  a  judge  of  an  inferior  court,  within  the  mean- 
ing of  the  above-quoted  section  of  the  constitution,  and  his  salary  as 
judge  can  neither  be  increased  nor  diminished  during  the  term  for 
which  he  is  elected. 

We  are  of  the  opinion,  therefore,  that  this  provision  of  the  act  is 
unconstitutional  and  void,  but  we  are  further  of  the  opinion  that  this 
infirmity  in  the  act  does  not  affect  the  validity  of  the  entire  act.  We 
think  the  provision  allowing  a  fee  to  the  county  judge  or  chainnan 
for  acting  in  certain  cases  may  be  elided.  It  is  a  well-settled  rule  of 
law  that  where  the  provisions  of  a  statute  are  severable  and  distinct 
the  unconstitutionality  of  one  or  more  provisions  will  not  vitiate 
those  that  are  valid  and  constitutional. 

The  concluding  contention  of  the  plaintiff  was  that  the  provision 
of  section  25  of  the  act  which  suspends  benefits  during  the  refusal  of 
the  claimant  to  submit  to  medical  examination  or  accept  medical  treat- 
ment is  unconstitutional.    As  to  this  the  court  said : 

The  plaintiff  does  not  undertake  to  point  out  what  provision  of 
the  constitution  is  \dolated  by  the  provisions  of  section  25.  We  do 
not  think  it  violates  any  section  of  tne  constitution. 

The  act  was  therefore  upheld,  with  the  exception  of  section  32, 
relating  to  the  fees  provided  for  the  county  judge  or  chairman  of  the 
county  court. 


Workmen's  Compensation  —  Constitutionality  of  Statute  — 
Classification — Hazardous  Emplotments — State  ex  rel.  AmerJand 
V.  Flagan  et  al.^  Supreme  Court  of  North  Dakota  {Oct.  25^  1919)^176 
Northwestern  Reporter^  V^^  ^^- — Amerland,  the  relator,  is  a  pri- 
vate citizen  engaged  in  the  real  estate  and  loan  business  at  Fargo  and 
employs  two  clerks  whose  sole  duties  are  to  keep  books,  write  letters, 
and  similar  general  office  work.  Invoking  the  original  jurisdiction 
of  the  Supreme  Court  of  North  Dakota,  Amerland  brought  suit  to 
restrain  Hagan,  the  commissioner  of  agriculture  and  labor,  who  is 
intrusted  with  the  administration  of  the  workmen's  compensation 
law  (Laws  1919,  ch.  162),  from  enforcing  the  act  in  so  far  as  he  is 
concerned  for  the  reasons  that  the  act  is  unconstitutional  and  that 
the  relator  does  not  come  within  the  provisions  of  the  act.  The  title 
of  the  act  states  that  it  applies  to  hazardous  employments.  Amer- 
land, the  relator,  declares  he  does  not  properly  come  within  the  pro- 
visions of  the  act,  as  his  work  is  only  clerical  and  his  employees  do 
only  office  work  and  that  work,  not  being  hazardous,  can  not  be  in- 
cluded under  the  law.    He  also  states  that  the  law  is  an  unreasonable 
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exercise  of  the  poliv  e  powers  of  the  State  and  that  it  is  an  unreason- 
able exercise  of  the  legislative  power  to  include  an  occupation  amon«c 
hazardous  occupations  which  in  fact  is  nonhazardous.  He  further 
alleged  that  the  act  was  unconstitutional  because  it  deprived  him  of 
his  property  without  due  process  of  law  and  because  it  interfered 
with  his  right  of  freedom  to  contract. 

The  attorney  general  appeared  in  behalf  of  the  compensation  bii- 
reati  and  filed  a  motion  to  dismiss.  One  of  the  members  of  the  bureau 
who  is  an  attorney  also  appeared  for  the  bureau  and  filed  a  return  in 
the  nature  of  a  demurrer.  After  fully  discussing  the  petition  of  the 
relator  the  supreme  court  dismissed  the  action.  Judge  Bronson,  ren- 
dering the  opinion  of  the  court,  said  in  part : 

It  is  clear  from  the  terms  of  the  act  that  the  term  "  employer "" 
includes  a  person  engaged  in  a  hazardous  employment ;  that  the  term 
"  employee  "  includes  a  person  engaged  in  a  hazardous  employment 
under  a  contract  of  hire  in  the  trade,  business,  profession,  or  occu- 
pation of  his  employer:  that  a  "hazardous  employment"  is  an  em- 
plojTnent  of  such  employee  by  such  employer  in  the  business  of  such 
employer.  In  terms,  therefore,  the  act  covers  the  employment  and 
the  business  of  the  rielator  as  a  hazardous  employment.  Under  the 
act  in  question  the  employment  of  the  relator  is  termed  hazardous. 
The  relator  alleges  that  his  employment  is  nonhazardous;  this  is 
denied  by  the  respondents.  The  relator  makes  no  record  to  prove 
that  in  fact  the  employment  in  question  is  nonhazardous.  This  court 
accordingly  will  not  accept  as  conclusive,  or  even  as  a  presumption, 
that  the  mere  alleged  declaration  of  the  relator  that  his  employment 
is  nonhazardous  overrides  the  legislative  declaration,  or  proves 
thereby  the  arbitrary  character  of  said  legislative  declaration.  It  is 
fairly  tvcII  settled  that  the  court  will  only  hear  objections  to  the  con- 
stitutionality of  laws  from  those  wlio  are  themselves  affected  by  its 
alleged  unconstitutionality  in  the  feature  complained  of. 

Within  recent  years — in  fact,  within  the  last  decade — ^the  polite 
powers  of  the  State,  as  well  as  Federal  legislation,  have  been  applied 
to  the  problem  of  adequately  enacting  legislative  rules  and  regula- 
tions for  the  protection  of  workmen.  Now  in  a  large  numl>er  of 
States  compensation  acts  of  various  kinds  have  been  enacted,  pro- 
ceeding in  the  l>eginning  more  upon  the  elective  or  even  private 
insurance  plan  to  the  later  tind  now  increasing  compulsory  State 
insurance  plans. 

No  longer  is  it  regarded  without  the  police  powers  of  the  State  to 
provide  for  compulsory  insurance  to  protect  workmen  and  their 
families  from  the  hazard  of  modern  inaustry.  No  longer  is  it  con- 
sidered that  mere  novelty  in  legislation  is  a  constitutional  objection. 

But,  again,  it  is  argued  that  a  proper  exercise  of  the  police  powers 
does  not  warrant  a  legislative  declaration  that  an  employment  is 
hazardous  which  in  fact  is  nonhazardous.  The  question  of  Whether 
compensation  insurance  may  properly  cover  nonhazardous  employ- 
ments, if  they  may  be  so  termed,  is  not  before  this  court.  The  act 
involved  concerns  hazardous  employments.  The  act  by  definition  de- 
fines the  classes  that  fall  within  the  term  "hazardous  employment.'^ 
The  employment  of  the  relator  falls  within  the  definition  given. 
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Strenuously  the  relator  contends  that  his  business  is  nonhazardous 
and  his  employees  are  without  risk. 

Common  observation,  as  well  as  ordinary  reasoning,  readily  dis- 
closes that  even  the  clerk  or  stenographer  m  the  modern  office,  en- 
ga^l  in  the  course  of  his  occupation,  incurs  risks  vastly  different 
from  those  applicable  to  similar  situations  in  the  comparatively  simi- 
lar business  conditions  that  existed  when  the  common-law  principles 
concerning  the  law  of  negligence  arose  and  were  made  applicable. 
His  employment  subjects  him  to  possible  risks  on  every  side.  It  is 
possible  to  conceive  that  the  employees  of  the  relator  are  subject  to 
risk,  not  only  from  dangers  within  the  modern  office  building  while 
at  work,  from  apparatus  and  instrumentalities  used  by  the  employee, 
but  also  from  injuries  that  may  occur  proceeding  from  without,  such 
as  through  faulty  construction  of  the  building,  such  as  in  injury  that 
occurred  in  Chicago  through  a  ship  of  the  air  crashing  throu^^h  the 
roof.  His  employee  may  be  injured  while  on  duty  wending  his  way 
through  the  crowds  on  the  street,  or  while  ascending  to  his  work  on 
the  elevator. 

It  is  no  answer  to  state  that  this  might  likewise  occur  to  one  who 
is  not  so  engaged  or  employed.  It  may  likewise  occur  to  one  who  is 
not  engaged  in  an  extrahazardous  employment.  It  therefore  is  not 
within  the  province  of  this  court  to  state  as  a  matter  of  law  that 
the  employment  of  the  relator  is  nonhazardous,  which  the  legislature 
has  declared  to  be  hazardous.  As  a  matter  of  law  this  court  is  not 
in  the  position  to  declare  that  it  is  not  within  the  legislative  province 
to  classify  the  business  of  the  relator  as  possessing  elements  of 
hazard. 


Workmbk's  Compensation — CoNSTrrunoNALrrY  of  Statute  — 
Equal  Protection  of  the  Laws — ^Electtion — Middleton  v.  Texas 
Power  &  Light  Company^  Supreme  Court  of  the  United  States  {Mar. 
3^  1919)^  39  Supreme  Court  Reporter^  po^e  227. — While  in  the  em- 
ploy of  the  light  company,  Middleton  received  serious  personal  in- 
juries through  the  bursting  of  a  steam  pipe  due  to  the  negligence  of 
his  employer  and  its  agents.  Middleton  sued  for  damages  and  the 
defendant  interposed  as  a  defense  the  Texas  workmen's  compensa- 
tion act,  to  which  the  plaintiff  Middleton  excepted.  His  exception 
was  overruled  and  the  action  was  dismissed.  On  appeal  to  the  court 
of  civil  appeals  the  decision  was  reversed,  but  on  rehearing  constitu- 
tional questions  were  certified  to  the  Supreme  Court  of  the  State, 
which  declared  in  favor  of  the  dismissal  of  the  action,  and  the  court 
of  civil  appeals  accordingly  changed  its  decision.  Writ  of  error  was 
then  taken  to  the  United  States  Supreme  Court  on  the  constitution- 
ality of  the  statute.  Mr.  Justice  Pitney  delivered  the  opinion  of  the 
court  in  favor  of  the  constitutionality  of  the  statute. 

The  law  of  Texas  excludes  certain  classes  of  workers  from  its  cov- 
erage, and  the  contention  was  made  that  this  rendered  the  law  dis- 
criminatory and  invalid.    The  nature  of  these  exclusions,  and  the 
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opinion  that  they  were  not  unconstitutional,  are  set  forth  in  the 
following  quotations: 

Of  course  plaintiff  in  error,  not  being  an  employee  in  any  of  the 
excepted  classes,  would  not  be  heard  to  assert  any  grievance,  they 
might  have  by  reason  of  being  excluded  from  the  operation  of  the 
act.  But  plaintiif  in  error  sets  up  a  grievance  as  a  member  of  a  class 
to  which  the  act  is  made  to  apply. 

Hlowever,  we  are  clear  that  the  classification  can  not  be  held  to  be 
arbitrary  and  unreasonable.  The  Supreme  Court  of  Texas  in  sus- 
taining it  said  (108  Tex.  110-111) :  "Employees  5f  railroads,  those 
of  employers  having  less  than  five  employees,  domestic  servants, 
farm  laborers  and  gm  laborers  ^  are  excluded  from  the  operation  of 
the  act,  but  this  was  doubtless  for  reasons  that  the  legislature  deemed 
sufficient.  The  nature  of  these  several  employments,  the  existence  of 
other  laws  governing  liability  for  injuries  to  railroad  employees, 
known  experience  as  to  hazards  and  extent  of  accidental  injuries  to 
farm  hands,  gin  hands,  and  domestic  servants,  were  all  matters  no 
doubt  considered  by  the  legislature  in  exempting  them  from  the  oper- 
ation of  the  act.  Distinctions  in  these  and  other  respects  between 
them  and  employees  engaged  in  other  industrial  pursuits  may,  we 
think,  be  readily  suggested.  We  are  not  justified  m  saying  that  the 
classification  was  purely  arbitrary." 

There  is  a  strong  presumption  that  a  legislature  understands  and 
correctly  appreciates  the  needs  of  its  own  people,  that  its  laws  are 
directed  to  problems  made  manifest  by  experience,  and  that  its  dis- 
criminations are  based  upon  adequate  grounds.  The  equal  protec- 
tion clause  does  not  require  that  State  laws  shall  cover  the  entire 
field  of  proper  legislation  in  a  single  enactment. 

The  burden  being  upon  him  who  attacks  a  law  for  unconstitution- 
ality, the  courts  need  not  be  ingenious  in  searching  for  grounds  of 
distinction  to  sustain  a  classification  that  may  be  subjected  to  criti- 
cism. But  in  this  case  adequate  grounds  are  easily  discerned.  As 
to  the  exclusion  of  railroad  emplovees,  the  existence  of  the  Federal 
employers'  liability  act  of  April  22,  1908  (ch.  149,  35  Stat.*  65;  ch. 
143,  36  Stat.  291),  applying  exclusively  as  to  employees  of  common 
carriers  by  rail  injured  while  employed  in  interstate  commerce,  estab- 
lishing liability  for  negligence  and  exempting  from  liability  in  the 
absence  of  negligence  in  all  cases  within  its  reach  (New  York  Central 
E.  R.  Co.  V.  Winfield,  244  U.  S.  147,  37  Sup.  Ct.  546  [Bui.  No.  246, 
p.  260] ;  Erie  E.  E.  Co.  v.  Winfield,  244  U.  S.  170,  37  Sup.  Ct.  556 
[Bui.  No.  246,  p.  265]),  and  the  difficulty  that  so  often  arises  in  de- 
termining in  particular  instances  whether  the  employee  was  em- 
ployed in  interstate  commerce  at  the  time  of  the  injurv  (see  Pedersen 
V.  Del.,  Lack.  &  West.  E.  E.,  229  U.  S.  146,  33  Sup.  Ct.  648  PBul.  No. 
152,  p.  85] ;  North  Carolina  E.  E.  Co.  v.  Zachary,  282  U.  S.  248,  34 
Sup.  Ct.  305 ;  Illinois  Central  E.  E.  v.  Behrens,  233  U.  S.  473,  34  Sup. 
Ct.  646,  etc.),  reasonably  may  have  led  the  legislature  to  the  view 
that  it  would  be  unwise  to  attempt  to  apply  the  new  system  to  rail- 
road employees,  in  whatever  kind  of  commerce  employed,  and  that 
they  might  oetter  be  left  to  common-law  actions  with  statutory  modi- 

^The  law  as  amended  in  1917  includes  gin  laborers;  also  employers  of  three  or  more 
employees. 
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fieations  already  in  force  (Vernon's  Sayles'  Texas  Civ.  Stat.  1914, 
Arts.  6640-6652),  and  such  others  as  experience  might  show  to  be 
called  for. 

The  exclusion  of  farm  laborers  and  domestic  servants  from  the 
compulsory  scheme  of  the  New  York  workmen's  compensation  act 
was  sustained  in  New  York  Central  R.  R.  Co.  v.  White,  243  TJ.  S. 
188,  37  Sup.  Ct.  247  [Bui.  No.  224,  p.  232],  upon  the  ground  that  the 
legislature  reasonably  might  consider  that  the  risks  inherent  in  those 
occupations  were  exceptionally  patent,  simple,  and  familiar.  The 
same  result  has  been  reached  by  the  State  courts  generally.  Similar 
reasoning  may  be  applied  to  cotton  gin  laborers  in  Texas;  indeed,  it 
was  applied  to  them  by  the  supreme  court  of  that  State,  as  we  have 
seen.  And  the  exclusion  of  domestic  servants,  farm  laborers,  casual 
employees,  and  railroad  employees  engaged  in  interstate  commerce 
was  sustained  in  Mathison  v.  Minneapolis  Street  Ry.  Co.,  126  Minn. 
286, 148  N.  W.  71  [Bui.  No.  169,  p.  318]. 

The  exclusion  of  employees  where  not  more  than  four  or  five  are 
under  a  single  employer  is  common  in  legislation  of  this  character, 
and  evidently  permissible  upon  the  ground  that  tlie  conditions  of 
the  industry  are  different  and  the  hazards  fewer,  simpler,  and  more 
easily  avoiaed  where  so  few  are  employed  together ;  the  legislature, 
of  course,  being  the  proper  judges  to  determine  precisely  where  the 
line  should  be  drawn.  Classification  on  this  basis  was  upheld  in 
Jeffrey  Mfg.  Co.  v.  Blagg,  236  U.  S.  571, 35  Sup.  Ct.  167  [Bui.  No.  169, 
p.  203 J ,  and  has  been  sustained  repeatedly  by  the  State  courts. 

The  discrimination  tliat  results  from  the  operation  of  the  act  as 
between  the  employees  of  different  employers  engaged  in  the  same 
kind  of  work,  wnere  one  employer  becomes  a  subscriber  and  another 
does  not,  furnishes  no  ground  of  constitutional  attack  upon  the 
theory  that  there  is  a  denial  of  the  equal  protection  of  the  laws. 
That  the  acceptance  of  such  a  system  may  be  made  optional  is  too 
plain  for  Question;  and  it  necessarily  follows  that  differences  arising 
from  the  ract  that  all  of  those  to  whom  the  option  is  open  do  not 
accept  it  must  be  regarded  as  the  natural  and  inevitable  result  of  a 
free  choice,  and  not  as  a  le^g^islative  discrimination.  They  stand  upon 
the  same  fundamental  basis  as  other  differences  in  the  conditions  of 
employment  arising  from  the  variant  exercise  by  employers  and  em- 
ployees of  their  right  to  agree  upon  the  terms  of  employment. 

S?tress  is  laid  upon  the  point  tnat  the  Texas  act,  while  optional  to 
the  employer,  is  compulsory  as  to  the  employee  of  a  subscribing  em- 
ployer. Our  attention  is  not  called  to  any  express  provision  pro- 
hibiting a  voluntary  agreement  between  a  subscribing  employer  and 
one  or  more  of  his  employees  taking  them  out  of  the  operation  of 
the  act;  but  probably  such  an  agreement  might  be  held  by  the 
courts  of  the  State  to  be  inconsistent  with  the  general  policy  of  the 
'act;  the  supreme  court,  in  the  case  before  us,  did  not  intimate  that 
such  special  agreements  would  be  permissible;  and  hence  it  is  fair 
to  assume  that  all  who  remain  in  the  employ  of  a  subscribing  em- 
ployer, with  notice  that  he  has  provided  for  payment  of  compensa- 
tion by  the  association  or  by  an  authorized  insurance  company,  will 
be  bound  by  the  provisions  of  the  act. 

But  a  moment's  reflection  will  show  the  impossibility  of  giving 
an  option  both  to  the  employer  and  to  the  employee  and  enabling 
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them  to  exercise  it  in  diverse  ways.  The  provisions  of  the  act 
show  that  tlie  legislative  purjx^se  is  that  it  shall  take  effect  only 
upon  acceptance  by  both  employer  and  employee.  The  former 
accepts  by  becoming  a  subscriber;  the  latter  by  remaining  in  the 
service  of  the  employer  after  notice  of  such  acceptance.  -  And 
we  see  in  this  no  ground  for  holding  that  there  is  a  denial  of  the 
equal  protection  of  the  laws  as  between  employer  and  employee. 
They  stand  in  different  relations  to  the  common  undertaking,  and  it 
was  permissible  to  recognize  this  in  determining  how  they  should  ac- 
cept or  reject  the  new  system.  The  employer  provides  the  plant,  the 
organization,  the  capital,  the  credit,  and  necessarily  must  control 
and  manage  the  operation.  In  the  nature  of  things  his  contribution 
has  less  mobility  than  that  of  the  employee,  who  may  go  from  place 
to  place  seeking  satisfactory  employment,  while  the  employer's  plant 
and  business  are  comparatively,  even  if  not  absolutely,  fixed  in  posi- 
tion. Again,  in  order  that  the  new  scheme  of  compensation  should 
be  a  success,  the  legislature  deemed  it  proper,  if  not  essential,  that 
the  payment  of  compensation  to  the  injured  employees  or  their  de- 
pendents should  be  rendered  secure,  and  the  losses  to  individual 
employers  distributed,  by  a  system  of  compensation  insurance, 
in  which  it  was  deemed  important  that  all  employees  of  a  given 
employer  should  be  treated  alike.  Still  further,  there  are  reasons 
affecting  the  contentment  of  the  employees  and  the  discipline  of 
the  force,  rendering  it  desirable  that  all  serving  under  a  common 
employer  should  be  subject  to  a  single  rule  as  to  compensation 
in  the  event  of  injury  or  death  arising  in  the  course  or  the  em- 
ployment. These  and  other  considerations  tliat  might  be  suggested 
lully  justified  the  legislative  body  of  the  State  in  determining  that 
acceptance  of  the  new  system  should  rest  upon  the  initiative  of  the 
employer,  and  that  any  particular  employee  who  with  notice  of  the 
employer's  acceptance  aissented  from  the  resulting  arrangement 
should  be  required  to  exercise  his  option  by  w^ithdrawing  from  the 
employment.  The  relation  of  employer  and  employee  being  a  volun- 
tary relation,  it  was  well  within  the  power  of  the  State  to  permit 
employers  to  accept  or  reject  the  new  plan  of  compensation,  each 
for  himself,  as  a  part  of  the  terms  of  employment ;  and  in  doing  this 
there  was  no  denial  to  employees  of  the  equal  protection  of  the  laws 
within  the  meaning  of  the  fourteenth  amendment. 

This  disposes  of  all  contentions  made  under  the  equal  protection 
clause. 

It  is  argued  further  that  there  is  a  deprivation  of  liberty  and 
property  without  due  process  of  law  in  requiring  employees,  will- 
ingly or  unwillingly,  to  accept  the  new  system  where  their  employer 
has  adopted  it.  Ox  course  there  is  no  suggestion  of  a  deprivation 
of  vested  property  in  the  present  case,  since  the  law  was  passed 
in  April  and  took  effect  in  September,  while  the  plaintiff ^s  in-* 
juries  were  received  in  the  following  December,  after  he  had  been 
notified  of  his  employer's  acceptance  of  the  act.  What  plaintiff 
has  lost,  therefore,  is  only  a  part  of  his  liberty  to  make  such  contract 
as  he  pleased  with  a  particular  employer  and  to  pursue  his  em- 
ployment under  the  rules  of  law  that  previously  had  obtained  fix- 
ing responsibility  upon  the  employer  for  any  personal  injuries  the 
plaintiff  might  sustain  through  the  negligence  of  the  employer  or 
his  agents.     But^  as  has  been  held  so  often,  the  liberty  of  the 
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citizen  does  not  include  among  its  incidents  any  vested  right  to 
have  the  rules  of  h\w  remain  unchanged  for  his  benefit.  The  law 
of  master  and  servant,  as  a  body  of  rules  of  conduct,  is  subject  to 
change  by  legislation  in  the  public  interest  The  definition  of 
negligence,  contributor}^  negligence,  and  assumption  of  risk,  the 
effect  to  be  given  to  them,  the  rule  of  respondeat  supenoi^  the  impo- 
sition of  liability  without  fault,  and  the  exemption  from  liability  in 
spite  of  fault — all  these,  as  rules  of  conduct,  are  subject  to  legisla- 
tne  modification.  And  a  plan  imposing  upon  the  employer  re- 
sponsibility for  making  compensation  for  disabling  or  fatal  injuries 
irrespective  of  the  question  of  fault,  and  requiring  the  employee  to 
assume  all  risk  of  damages  over  and  above  the  statutorj'  schedule, 
when  established  as  a  reasonable  substitute  for  the  legal  measure  of 
duty  and  responsibility  previously  existing,  may  be  made  com- 
pulsory upon  employees  as  well  as  employei's.  (N.  Y.  Central  R.  R. 
Co.  V.  White,  243  U.  8.  188;  Mountain  Timber  Co.  v.  Washington, 
248  TT.  S.  219,  37  Sup.  Ct.  260  [Bui.  224,  p.  252]. 

All  objections  to  the  act  on  constitutional  grounds  being  found 
untenable,  the  judgment  under  review  is  affirmed. 


Workmen's  Compensation — CoNSTrruTioxALrrT  of  Statute — Ex- 

TRATERKITORIAIilTY — PROCEDURE — FAILURE    TO    ReJECT — Carl    Ha^en- 

heck  c6  Great  Wallace  Show  Co.  v.  Randally  Appellate  Court  of  hi- 
diana^  Division  No.  1  {Mar.  12^  1920)^  126  Northeastern  Reporter^ 
page  601. — Randall  was  employed  by  the  show  company  in  Indiana 
under  an  oral  contract  of  hire  to  take  charge  of  a  '"privilege  car,"  in 
which  he  sold  food  and  soft  drinks  and  conducted  games  of  chance. 
This  contract  of  hire  was  reduced  to  writing  in  Ohio  by  an  agree- 
ment expressly  stating  that  the  forum  of  the  contract  was  to  be  in 
the  District  of  Columbia  and  that  no  workmen's  compensation  law  of 
any  State  through  which  the  show  passed  or  in  which  it  performed 
was  to  govern  or  affect  the  parties.  The  show-  company  was  an  In- 
diana corporation  with  its  principal  place  of  business  at  Indianap- 
olis. While  the  show  train  was  moving  over  the  Michigan  Central 
Railroad  from  Michigan  City,  Ind.,  to  Hammond,  Ind.,  the  train 
was  wrecked  in  the  htate  of  Indiana,  and  Randall  sustained  injuries 
from  which  he  died.  His  dependent  mother  brought  proceedings  for 
compensation  and  was  granted  an  award  by  the  industrial  board 
under  the  workmen's  compensation  act.  From  this~  award  the  em- 
ployer appealed.  The  court  affirmed  the  award  and  rendered  the 
following  decision : 

By  the  workmen's  compensation  act  of  1915,  the  State  of  Indiana 
made  sweeping  changes  in  its  laws  relative  to  the  rights  and  duties 
of  the  parties  under  an  employment  contract.  A  new  public  policy 
for  the  State  was  established ;  and  it  is  a  settled  principle  of  the  law 
that  the  public  policy  of  a  State  is  supreme,  and,  when  once  estab- 
lished, will  not,  as  a  rule,  be  relaxed  even  on  the  ground  of  comity 
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to  enforce  contoicts  which,  though  valid  wiiere  made,  contravene 
such  policy.  (Lake  Shore  etc.  R.  Co.  v.  Teeters,  166  Ind.  385,  77 
N.  E.  699.) 

The  workmen's  compensation  act  of  this  State  (sees.  2-4,  15, 
x\cts  1910)  specifically  pix)vides  that  every  employer  in  the  State  is 
presumed  to  have  accepted  the  provisions  of  the  act,  and  to  have 
agreed  to  be  bound  thereby,  unless  such  employer,  ?>0  days  before  the 
accident  resulting  in  injury  or  death,  shall  have  given  notice  of 
exemption,  and  that  no  contract  can  operate  to  relieve  any  employer 
of  any  obligation  created  by  the  act.  It  is  not  contended  that  ap- 
pellant gave  the  required  notice,  or  any  notice  whatever.  Ai)[)el- 
lant's  show  and  show  train  were  brought  into  Indiana,  and  api^el- 
lant's  business  was  being  conducted  in  Indiana,  just  as  had  l)een 
contemplated  by  the  parties  at  the  time  the  employment  contract 
in  question  was  executed,  and  Eandall,  at  the  time  of  his  death,  was 
in  the  line  of  his  employment  as  provided  by  such  contract.  I  nder 
such  circumstances  the  public  policy  of  Indiana  as  estaV)lished  by  her 
compensation  law  did  not  give  way  because  the  ctmtract  of  employ- 
ment had  been  made  in  Ohio.  Appellant's  obligation  under  the 
Indiana  act  was  superimposed  upon  the  Ohio  contract  as  a  condition 
of  its  performance  in  this  State.  Appellant  could. not  relieve  itself 
of  the  statutory  obligation  by  a  foreign  contract.  The  one  way  of 
exemption  w^as  by  notice  as  provided  by  the  act. 

We  therefore  hold  that  the  cause  is  governed  by  the  Indiana  work- 
men's compensation  act.  (Davidheiser  v.  Hay  Foundry  &  Iron 
Works,  87  N.  J.  Law  688,  94  Atl.  809 ;  Johnson  v.  Nelson,  l28  Minn. 
158,  150  N.  W.  620.) 

Appellant  does  not  attack  the  constitutionality  of  the  workmen's 
compensation  act,  but  in  its  brief  asserts  that  the  award  by  the  in- 
dustrial board  in  this  cause  amounts  to  an  impairment  of  appellant's 
said  contract  of  employment  with  Randall,  in  violation  of  section  10, 
article  1,  of  the  Constitution  of  the  United  States,  and  that  it  de- 
prives appellant  of  property,  and  denies  it  the  equal  protection  of 
the  laws,  in  violation  of  the  fourteenth  amendment  of  said  Constitu- 
tion. It  is  sufficient  to  say,  in  respon.se  to  this  complaint,  that  tlie 
constitutional  prohibitions  referred  to  do  not  extend  to  subjects 
affecting  the  general  welfare  of  the  public,  and  that  the  rights  guar- 
anteed by  sucn  constitutional  provisions  are  subservient  to  the  public 
welfare,  ((irand  Trunk  etc.  R.  Co.  v.  City  of  South  Bend,  174  Ind. 
203,  89  N.  E.  885,  91  N.  E.  809.) 


Work]men's  Compensation — Constitutionality  of  Statute — 
Powers  or  Commission — Payment  to  State  in  Case  of  Death  of 
Employee  Without  Dependents — Bryant^  Commissioner  of  Lahor^ 
V.  Liiidsay  et  al.^  Supreme  Court  of  New  Jei^ey  (Jime  5,  1920),  110 
Atlantic  Reporter ^  page  82S. — On  April  4,  1911,  the  State  of  New 
Jersey  enacted  a  workmen's  compensation  law,  the  administration 
of  which  rested  with  the  courts.  In  1918  (ch.  149)  a  workmen's 
compensation  bureau  was  established  for  the  administration  of  this 
act.    In  the  same  year  another  act  (ch.  203)  was  enacted  providing 
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that  in  cases  where  an  employee  was  killed  while  working  for  his 
employer  but  left  no  dependents  the  employer  would  be  required  to 
pay  the  sum  of  $400,  in  addition  to  medical  and  burial  expenses  to 
the  commissioner  of  labor  to  be  used  in  the  administration  of  the 
act  under  chapter  149,  Acts  of  1918,  provided,  had  the  employee 
left  dependents  they  would  have  been  entitled  to  compensation.  The 
act  also  authorized  the  commissioner  of  labor  to  bring  suit  against 
a  defaulting  employer  for  the  payment  of  the  $400  in  proper  cases. 
This  act  is  neither  specifically  declared  to  be  an  amendment  of  nor 
a  supplement  to  the  workmen's  compensation  act,  but  it  does  specifi- 
cally provide  that  it  shall  not  apply  to  any  employer  who  has 
not  accepted  the  workmen's  compensation  act.  This  action  was 
brought  by  the  commissioner  of  labor  under  chapter  203,  Acts  of 
1918,  for  the  recovery  of  $400  alleged  to  be  due  from  the  defendant 
employer.  The  court  declared  the  act  unconstitutional  and  rendered 
judgment  in  favor  of  the  defendant.  The  opinion  of  the  court  is 
in  part  as  follows : 

It  will  therefore  be  seen  that  the  legislation  in  question  amounts 
to  this:  That  whereas,  under  the  w^orkmen's  compensation  act,  the 
liability  of  an  employer  in  the  case  of  an  employee  leaving  no  de- 
pendents was  limited  to  "  expenses  of  last  sickness  and  burial,  the  cost 
of  burial,  however,  not  to  exceed  $100"  (see  P.  L.  1913,  p.  306),  the 
amended  act  now  under  consideration  requires  the  employer  to  pay 
in  addition  to  this  the  sum  of  $400,  not  for  any  expense  connected 
with  the  injury,  the  sickness,  or  the  burial  of  the  deceased  employee, 
but  to  the  State  commissioner  of  labor  as  a  functionary  designated  to 
receive  the  money  and  to  apply  it  as  part  of  a  fund  to  pay  the  ex- 
penses of  conducting  the  State  labor  bureau,  another  State  agency. 
It  is  true  that  the  State  labor  bureau  is  an  agency  expressly  devoted 
to  the  investigation  and  settlement  of  questions  arising  under  the 
workmen's  compensation  act,  but,  for  that  matter,  so  is  the  court  of 
common  pleas,  at  least  in  part,  and  the  infirmity  of  this  legislation, 
which  is  strongly  urged  upon  us  by  the  defendants'  counsel,  will  ap- 
pear somewhat  more  plainly  if  we  consider  that  the  act  might  as 
well  have  prescribed  that  the  $400  should  in  each  case  be  turned  into 
the  State  or  county  treasury,  to  be  used  in  helping  to  defray  the 
salaries  of  the  various  judges  of  the  courts  of  common  pleas.  It 
seems  quite  obvious  that  this  is  nothing  more  or  less  than  a  tax  im- 

?osed  for  the  purpose  of  supporting  the  expense  of  a  State  agency. 
*he  act,  as  we  have  sj.vid,  does  not  pretend  to  be  either  a  supplement 
or  an  amendment  of  the  workmen's  compensation  act ;  it  is  separate 
and  distinct.  Consequently  it  can  not  be  supported  upon  the  theory 
of  a  contract  between  employer  and  employee,  conclusively  presumed 
because  of  the  abserce  of  dissent,  pursuant  to  the  statutory  procedure 
outlined  in  the  compensation  actl 

The  real  question  is  whether  the  State  can,  in  view  of  the  four- 
teenth amendment  to  the  Federal  Constitution,  constitutionally  tax 
as  a  class  all  employers  who  employ  workmen  having  no  dependents 
who  would  be  entitled  to  compensation  in  case  of  fatal  accidents. 
Such  a  tax  has  manifestly  no  relation  to  the  police  power;  it  is 
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plainly  not  a  property  tax,  and  when  we  consider  that  it  is  restricted 
not  merely  to  employers  generally  who  have  in  their  employ  work- 
men with  no  dependents  entitled  to  claim,  but  employers  of  that 
character  who  are  within  section  2  of  the  compensation  act,  we  reach 
a  tenuity  of  classification  that  seems  to  us  to  deprive  the  class  of  any 
logical  validity  and  of  all  substantial  basis.  (Southern  Railway  Co. 
T.  Green,  216  U.  S.  400,  30  Sup.  Ct.  287.) 

From  another  standpoint  the  act  seems  to  be  simply  a  taking  of  the 
property  of  this  class  of  employers  w-ithout  any  compensation  there- 
for. They  are  in  effect  penalized  for  employing  men  or  women  who 
are  without  dependents  qualified  to  claim  compen^tion.  If  we  were 
permitted  to  comment  upon  the  question  of  legislative  policy  which 
tends  to  dissuade  an  employer  conducting  a  hazardous  occupation 
from  receiving  into  his  service  a  workman  who,  if  killed  in  that 
service,  would  not  leave  a  widow  and  infant  children  destitute  of 
support,  it  would  be  apposite  to.  remark  that  this  is  the  precise  oppo- 
site of  the  policy  of  the  United  States  in  the  selective-service  draft. 
But,  looking  at  the  matter  in  its  purely  legal  aspect,  we  are  clear  that 
it  is  an  attempted  exercise  of  the  power  of  taxation  which  runs  coun- 
ter to  our  constitutional  system,  both  National  and  State,  and  that  it 
can  not  be  supported  on  that  theory  or  on  any  other  that  has  been 
suggested. 

The  result  is  that  there  must  be  a  judgment  for  the  defendant. 


WonkMEN's  Compensation  Act — Constitutionality  of  Statute — 
Procedure — Choice  of  Remedies — Utah  Copper  Co.  v.  Indnsfi^^il 
Commission  of  Utah  ef  ah.  Supreme  Court  of  Utah  {Oct.  2*,  1920), 
193  PaxAfic  Reporter,  po^^  ^i- — ^Louis  Bushton  was  killed  while  em- 
ployed by  the  Utah  Copper  Co.  He  left  as  dependents  a  widow, 
nine  minor  children,  and  one  unborn  child.  Under  the  State  consti- 
tution of  Utah  the  right  of  action  for  death  can  not  be  taken  away 
or  limited.  The  widow  therefore  had  her  choice  of  remedies;  she 
could  sue  at  common  law  for  damages,  or  she  could  elect  to  take 
compensation  under  the  workmen's  compensation  act  (Comp.  Laws 
1917,  sees.  3061-3165).  She  elected  to  accept  compensation  under  the 
workmen's  compensation  law  and  was  accordingly  granted  an  award 
by  the  industrial  commission  for  compensation  for  herself  and  her 
minor  children.  She  was  legally  and  regularly  made  the  guardian 
of  her  children  and  was  given  permission  by  the  court  to  elect  as  to 
which  remedy  she  would  pursue.  The  employer  appealed  to  the 
district  court,  wliich  affirmed  the  award.  The  employer  again  ap- 
pealed to  the  supreme  court  alleging  that  under  the  State  constitu- 
tion the  widow  could  not  elect  the  method  of  recovery  she  would 
pursue,  and  any  election  by  her  could  not  be  binding  upon  her  minor 
children,  especially  the  unborn  child.  The  court  affirmed  the  award 
saying  in  part : 

It  is  further  claimed  bv  the  appellant  that  the  minor  heirs,  and 
particularly  the  unborn  cnild  of  the  deceased,  are  not  bound  by  the 
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proceedings  before  the  commission,  and  that  as  a  result  the  award 
made  must  fail,  for  the  reason  that  if  permitted  to  stand  it  might 
expose  the  appellant  company  to  a  double  liability,  and  would  result 
in  taking  property  without  due  process  of  law,  and  deny  to  appellant 
the  equal  protection  of  the  law,  in  violation  of  both  the  Federal  and 
the  State  constitutions. 

Section  5  of  article  16  of  our  State  constitution  reads  as  follows: 
"  The  right  of  action  to  recover  damages  for  injuries  resulting  in 
death,  shall  never  be  abrogated,  and  the  amount  recoverable  shall  not 
be  subject  to  any  statutory  limitation." 

By  the  provisions  of  Cforap.  Laws,  Utah,  1917,  sec.  3127,  it  is  pro- 
vided that  for  injuries  resulting  in  death  the  dependents  of  the  de- 
ceased are  given  the  right,  within  such  time  as  by  rule  the  commission 
shall  prescribe,  to  elect  between  bringing  suit  at  law  against  such 
employer  to  recover  damages  for  such  death  or  accept  the  benefits 
allowed  dependents  of  deceased  employees  under  the  act.  It  is  also 
provided  that  if  the  dependents  elect  to  take  under  the  act  they 
will  not  be  entitled  to  sue  the  employer  at  law  to  recover  damages. 
It  is  not  questioned  by  appellant  that  the  right  of  an  election  of 
remedies  given  to  the  dependents  of  anyone  whose  injury  results 
in  death,  and  for  whose  death  the  ri^ht  of  action  is  guaranteed  by 
the  constitution,  contravenes  or  is  m  conflict  with  any  constitu- 
tional right.  The  constitutionality  of  such  provision,  nowever,  is 
set  at  rest  by  the  Supreme  Court  of  the  United  States  in  the  Arizona 
Employers' Liability  Cases,  250  U.  S.  400, 39  Sup.  Ct.  553  [p.  — ]. 

It  is,  however,  contended  that  the  guardian  attempting  to  make  the 
election  in  this  case  was  not  authorized  or  empowered  to  make  a 
binding  election  on  behalf  of  the  minors,  and  that  the  court  authoriz- 
ing the  election  was  without  authority  to  make  such  order. 

Not  only,  in  our  judgment,  is  the  district  court  given  authority  by 
the  Probate  Code  to  direct  and  authorize  an  election  of  remedies,  as 
it  did  in  this  case,  but  if  no  such  j)Ower  existed  by  the  provisions  of 
the  code,  and  the  district  court  having  jurisdiction  of  the  persons  and 
estates  of  the  minors  is  convinced  that  it  is  for  the  best  interests  of 
such  minors  that  an  election  be  made  to  take  the  award  provided  for 
by  the  workmen's  compensation  act.  the  court  has  the  authority  to 
make  such  order. 

The  right  of  an  heir  to  recover  damages  for  the  wrongful  death 
of  an  adult  is,  after  all,  but  a  property  right.  It  may,  in  a  certain 
limited  sense,  be  considered  as  a  personal  right,  but,  nevertheless,  the 
result  to  be  obtained  by  such  an  action  is  property  e<^uivalent  to  the 
loss  sustained.  The  right  of  the  unborn  child  to  maintain  an  action 
for  the  death  of  the  father  in  this  case  after  its  birth,  or  the  right 
to  take  under  the  workmen's  compensation  act,  has  for  its  object  one 
and  only  one  purpose.  That  purpose  is  compensation  for  the  death 
of  the  individual  caused  by  industry. 

We  conclude,  therefore,  that  the  court  was  in  the  exercise  of  its 
rightful  authority  under  the  circumstances  appearing  in  this  record, 
when  it  named  a  guardian  for  the  unborn  child,  and  that  such  guar- 
dian, when  authorized  by  an  order  of  court,  was  empowered  to  elect 
to  take  the  award  that  could  be  made  for  it  under  the  workmen's 
compensation  act.  ^  i 

The  judgment  of  the  district  court  upholding  the  award  is  affirmed,  j 
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AVorkmen's  Compensation — Constitutionality  of  Statute — Pro- 
cedure— Notice — Alternative  Action — Colorado  v.  Johnson  Iron 
Worl'8  (Ltd,)^  Supreme  Court  of  Louisiana  {Nov.  S^  1919)^  83 
Soufher^i  Reporter^  PQ9^  ^^^' — George  Creath  was  killed  by  an  ex- 
plosion while  he  was  in  the  employ  of  the  defendant  company.  The 
injury  arose  out  of  and  in  the  course  of  his  employment  and  was 
within  the  scope  of  the  .emploj^^ers'  liability  act  (act  20,  p.  44,  Acts  of 
1914),  by  which  title  the  Louisiana  workmen's  compensation  law  is 
known.  Creath's  widow,  Mrs.  Camilia  Colorado,  chose  to  ignore  the 
compensation  act  and  brought  an  action  under  article  2315  of  the 
Civil  Code  for  damages  for  the  death  of  her  husband.  The  defendant 
interposed  the  compensation  law  as  a  defense  to  the  widow's  suit  and 
the  action  was  dismissed,  with  right  to  proceed  under  said  act.  The 
widow  appealed,  alleging  that  the  compensation  law  did  not  affect 
actions  for  damages  for  death  under  article  2315  of  the  Civil  Code 
and  that  the  said  compensation  act  was  unconstitutional  in  so  far  as 
it  applied  to  cases  such  as  hers.  The  court  upheld  the  constitution- 
ality of  the  act,  rendering  the  following  decision : 

Said  act,  by  its  plain  and  express  terms,  does  make  the  remedy 
which  it  provides  exclusive  in  a  case  like  the  present;  it  therefore 
does  apply  to  this  case,  and  does  supersede  article  2315  of  the  code. 
And  for  so  doin^  the  title  is  broad  enough,  since  it  reads : 

"An  act  prescribing  the  liability  of  an  employer  to  make  compensa- 
tion for  injuries  received  by  an  employee  in  performing  services,"  etc. 

The  act  does  no  more  in  its  body  than  "  prescribe  the  liability  of 
an  employer  for  injuries  received  by  an  employee  in  performing  serv- 
ices," etc. 

As  to  this  law  being  "  special,"  within  the  intendment  of  article  48 
of  the  constitution,  forbidding  the  enactment  of  special  or  local  laws, 
it  is  not  such,  since  it  applies  to  employers  and  employees  in  general. 
As  to  its  depriving  plaintiff  of  property  without  due  process  of  law, 
it  does  nothing  of  the  kind,  for  two  reasons:  First,  because  formerly 
the  riofht  to  sue  for  the  death  of  a  human  being,  which  is  the  right 
plaintiff  is  seeking  to  exercise,  did  not  exist  in  this  State,  but  was 
given  by  statute,  and,  of  course,  the  legislature  may  repeal  a  statute 
enacted  by  itself,  or  supersede  it  by  another  statute ;  second,  because 
the  regulation  of  what  recourse  one  person  may  have  against  another 
for  personal  injury  is  a  matter  entirely  within  legislative  discretion. 

Plaintiff  also  contends  that  the  3aid  act  is  inapplicable  to  this  case, 
for  the  further  reason  that  the  notice  required  by  section  12  of  the 
act  to  be  posted  was  not  posted.  But  by  the  very  terms  of  said 
section  the  sole  effect  of  failure  to  post  said  notioe  is  to  extend  for 
six  months  the  delay  within  which  notice  of  the  injury  must  be 
given  to  the  employer. 

All  the  questions"  raised  by  plaintiff  in  this  case  in  connection  with 
said  act  have  been  considered  and  decided  (and  let  us  hope  settled) 
in  the  following  cases:  Boyer  v.  Crescent  Box  Co.,  43  La.  368,  78 
South.  596  [Bui.  Xo.  258,  p.  93] ;  Whittington  v.  La.  Sawmill  Co., 
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142  La.  322,  76  South.  754;  Philips  v.  Guy  DriUing  Co.,  143  La.  951, 
79  South.  549 ;  Veasejr  v,  Peters,  142  La.  1012,  77  South.  948. 

With  the  policy  or  justice  of  the  employers'  liability  act  this  court 
has  nothing  to  do.    That  is  a  matter  for  th«  legislature. 

In  her  original  petition  plaintiff  prayed  that  should  the  court 
hold  that  the  case  is  governea  by  said  act  then  that — 
"an  adequate  and  equitable  relief  and  an  equitable  lump  sum  be 
adjudicated,  accordiiig  to  said  acts,  adding  to  it  an  adequate  and 
equitable  sum  for  sufferings,  mental  agony,  loss  of  consortium,  and 
pecuniary  loss." 

Except  as  in  this  prayer,  nothing  was  alleged  to  be  due  or  claimed 
under  said  employers'  liability  act  in  th«  petition;  but,  on  the  con- 
trary, said  act  was  repudiated  throughout  as  invalid  and  inappli- 
cable to  the  case.  The  learned  trial  judge  thought  the  petition  in- 
sufficient to  justify  any  judgment  under  the  act. 

This  ruling  was  correct.  Plaintiff  has  made  no  specific  demand 
upon  defendant  under  the  act,  either  in  or  out  of  court.  Section  18 
of  the  act  would  seem  to  contemplate  that  suit  may  be  brought  under 
the  act  only  after  the  parties  have  failed  to  agree  out  of  court  upon 
the  amount  of  compensation  due.  At  any  rate  the  defendant  com- 
pany is  entitled  to  know  what  specific  amount  the  plaintiff  is  claim- 
ing before  it  can  be  required  to  answer. 


Workmen's  Compensation — Constitutionauty  of  Statute — Re- 
covery OF  Compensation — Action  for  Damages — Death — Granni- 
sarCs  Adm/r.  v.  Bates  cfe  Rogers  Const.  Co,^  Court  of  Appeals  of 
Kentueky  {Mar.  iS,  1920) ,  219  Southwestern  Reporter^  page  806. — 
The  decedent,  Grannison,  was  employed  by  the  Bates  &  Rogers  Con- 
struction Co.  and  was  killed  in  the  course  of  his  employment  by 
reason  of  his  employer's  negligence.  Both  he  and  the  employer  had 
elected  to  accept  the  provisions  of  the  workmen's  compensation  act 
and  accordingly  his  dependent  sister  was  granted  compensation. 
One  Humphrey  was  appointed  Grannison's  administrator,  and  as 
such  brought  an  action  for  damages  against  the  defendant  em- 
ployer alleging  negligence  on  its  part.  The  action  was  dismissed 
as  being  barred  by  the  workmen's  compensation  act,  and  the  ad- 
ministrator appealed,  claiming  the  right  to  bring  the  action  under 
section  241  of  the  Kentucky  constitution,  which  provides  that  "  when- 
ever the  death  of  a  person  shall  result  from  an  injury  inflicted  by 
negligence"  damages  may  be  recovered  for  such  death.  The  court 
held  that  this  provision  had  no  effect  where  the  employee  has  elected 
to  accept  the  workmen's  compensation  act,  and  affirmed  the  decision 
dismissing  the  action.    The  opinion  is  in  part  as  follows : 

It  will,  of  course,  be  readily  admitted  that,  if  the  personal  repre- 
sentative has  a  vested  property  right  in  the  cause  of  action  created 
by  section  241  of  the  constitution,  this  property  right  can  not  be 
taken  from  him  by  a  legislative  enactment  or  a  court  decision,  as 
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such  enactment  or  decision,  although  it  might  be  held  not  to  violate 
section  241  of  our  constitution,  would  be  prohibited  by  the  Federal 
Constitution.  It  would  further  follow  from  this  premise,  if  it  was 
sound,  thftt  the  employee  himself  could  not  by  his  contract  take  from 
the  personal  representative  his  vested  property  right. 

But  we  find  ourselves  wholly  unable  to  agree. with  counsel  tliat 
the  personal  representative  of  an  employee  who  comes  to  his  death 
by  tne  negligence  or  wrongful  act  of  his  employer  has  a  vested  prop- 
erty right  in  the  cause  of  action  created  by  section  241  of  the  con- 
stitution. The  right  of  action  given  to  the  personal  representative 
by  the  constitution  depen<ls  entirely  on  the  employee  in  whose  power 
it  is  to  determine  for  himself  whether  a  cause  of  action  shall  sur- 
vive to  his  personal  representative.  The  employee  has  the  right  of 
election,  and,  when  he  elects  that  the  loss  sustained  by  his  death 
shall  be  compensated  in  the  manner  provided  in  the  act,  his  personal 
representative  has  no  control  over  it.  The  right  of  action  contem- 
plated by  the  constitution  never  reaches  him. 

It  was  not  intended  by  section  241  of  the  constitation  to  take  from 
the  employee  his  right  to  voluntarily  contract  that  in  the  event  of 
his  death  from  whatever  cause  a  stipulated  sum  should  be  paid  to 
the  persons  entitled  thereto.  The  constitutional  provision  only  be- 
comes operative  when  a  right  of  action  survives  to  the  personal  rep- 
resentative. It  was  never  intended  that  the  personal  representative 
should  have  a  vested  property  ri^t  in  the  cause  of  action  that  he 
could  not  be  deprived  of  by  statute  supplemented  by  contract. 

That  this  right  of  election  is  in  the  employee  we  determined  in 
Kentucky  State  Journal  Co.  v.  Workmen's  Compensation  Board, 
162  Ky.  387,  172  S.  W.  674. 

It  has  been  fully  settled  in  the  interpretation  of  these  acts  that 
no  vested  rights  control  the  liberty  of  action  of  Uie  contracting  pxar- 
ties  or  prevent  either  from  exercising  the  privilege  to  forego  causes 
of  action  and  likewise  of  defense  that  existed  before  these  acts.  In 
fact,  many  courts  have  gone  so  far  as  to  uphold  compulsory  com- 
pensation acts. 

It  is  also,  as  we  have  said,  insisted  tliat  the  act  should  be  confined 
to  accidental  injury  and  death  as  distinguished  from  death  caused 
by  negligence  or  wrongful  act ;  in  other  words,  the  argument  is  that 
tfie  act  was  not  intended  to  embrace  cases  in  which  the  employee 
came  to  his  death  by  negligence  or  wrongful  act.  There  is,  however, 
no  room  for  such  a  distinction  found  in  the  act.  It  applies  when  its 
provisions  are  accepted  in  every  case  of  injury  or  death  that  occurs 
within  the  sc;ope  of  the  act,  whetlier  it  be  brought  about  by  accident 
or  negligence.  To  hold  that  the  act  does  not  cover  injuries  caused 
by  negligence  that  resulted  in  death  would  be  taking  from  the  act 
a  very  material  part  of  it  and  would  work  the  deSruction  of  its 
harmonious  purpose. 

Workmen's  Compensation — Death — Benefits  for  Prior  Disa- 
BiiiiTY — Separate  Awards — Jackson  v.  Berlin  Ccmst.  Co.^  Supreme 
Court  of  Errors  of  Cormecticut  {Dee.  17^  1918)^  105  Athmtic  Re* 
porter^  page  826. — Jackson,  an  employee  of  the  defendant  company, 
received  an  injury  on  March  26,  1914,  consisting  of  a  fracture  of 
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his  right  leg,  which  arose  out  of  and  in  the  course  of  his  employment. 
A  wound  was  produced  by  this  injury;  it  did  not  heal  and  it  became 
necessary  to  amputate  the  leg.  As  a  result  of  these  injuries  he  died 
on  March  18,  1916.  Jackson  had  made  an  agreement  with  the  com- 
pany, which  was  duly  approved  by  the  compensation  commissioner, 
under  which  he  received  weekly  payments,  together  with  the  medical, 
surgical,  and  hospital  services,  in  all  amounting  to  $1,010.  The 
dependent  widow  after  bringing  action  was  awarded  by  the  com- 
missioner a  sum  which  when  paid  would  equal  $3,220  and  which 
included  funeral  expenses.  The  company,  on  appeal  to  the  court, 
succeeded  in  having  the  $1,010  paid  to  the  deceased  credited  against 
this  award.  TIiq  widow  appealed  from  this  judgment.  In  revei'sing 
the  judgment.  Judge  Wheeler  spoke,  in  part,  as  follows: 

The  legality  of  such  a  credit  depends  upon  whether  under  our  act 
the  compensation  paid  to  this  employee  was  an  indivisible  part  of 
the  compensation  awarded  after  death  to  the  dependent.  If  so, 
the  statute  must  be  so  construed  as  to  gite  this  credit.  But  if  the 
compensation  is  separable  and  that  paid  to  the  employee  is  independ- 
ent of  that  paid  to  the  dependent,  a  construction  compelling  this 
credit  could  not  be  made  unless  the  language  of  the  statute  were 
imperative.  The  General  Statutes,  sections  5351,  5352,  provide  that 
compensation  for  either  partial  or  total  incapacity  ^'  shall  be  paid 
to  the  injured  employee."  It  is  to  be  paid  to  him  because  the  statute 
intends  to  provide  support  for  him  during  his  period  of  incapacity. 
WTiatever  is  paid  him  belongs  to  him.  nTiatever  of  compensation 
accrues  in  his  lifetime  and  is  unpaid  becomes  upon  his  decease  an 
asset  of  his  estate. 

The  voluntary  agreement  was  made  under  General  Statute,  sec- 
tion 5361,  between  the  employer  and  employee.  The  dependent  had 
no  privity  with  this  contract,  and  no  right  to  its  payment  in  the  life- 
time of  the  employee  or  to  any  which  remained  unpaid  at  his  decease. 

The  compensation  to  the  employee  is  distinct  from  that  to  the  de- 

Kendent.  The  allowance  of  payments  made  to  the  employee  can  not 
e  made  against  the  compensation  to  the  dependent,  and  vice  versa. 
The  trial  court  assumes  in  its  reasoning  that  the  payments  to  the 
employee  were  payments  to  the  dependent.  This  is  quite  contrary 
to  the  fact  and  law.  The  payments  to  the  employee  belonged  to  him. 
The  court  failed  to  note  that  the  act  provides  two  distinct  forms  of 
compensation,  the  one  for  incapacity,  the  other  for  death;  the  one 
payable  to  and  belonging  to  the  employee,  the  other  payable  to  and 
belonging  to  the  dependent. 

There  is  error,  the  judgment  is  set  aside,  and  the  cause  remanded, 
with  direction  to  the  superior  court  to  enter  judgment  dismissing 
the  appeal  from  the  commissioner. 


Workmen's  Compensation  —  Death  Without  Dependents  — 
Payment  to  State — Stevipfer  v.  J.  liheinfrank  <&  Co.  et  al,<,  Su- 
preme  Court  of  New  York^  Appellate  Division^  Third  Department 
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{Dec,  '^9^  1919)^  179  New  York  Supplement^  page  669. — Stempfler, 
while  in  the  employ  of  the  J.  Rhein frank  Co.,  was  injured  by  an  acci- 
dent, for  which  he  receiv'ed  compensation  under  the  workmen's  com- 
pensation act  up  to  the  time  of  his  death.  He  left  no  dependents. 
The  industrial  commission  awarded  the  State  treasurer  $1(K)  in  ac- 
cordance with  the  provisions  of  the  law.  The  company  and  its  in- 
surer appealed,  claiming  that  because  they  paid  compensation  to  the 
employee  before  his  death  the  case  is  not  one  coming  within  the  pro- 
visions allowing  the  State  treasurer  an  award.  The  court  affiimed 
the  award,  rendering  the  following  decision : 

It 4s  provided  in  subdivision  7  of  section  15  of  the  workmen's  com- 
pensation law  (Consol.  Laws,  c.  67)  : 

"The  insurance  carrier  shall  pay  to  the  State  treasurer  for  every 
case  of  injury  causing  tleath  in  which  there  are  no  persons  entitled 
to  compensation  the  sum  of  $100." 

The  deceased,  for  whose  death  an  award  under  this  provision  was 
made,  left  him  surviving  no  widow,  child,  or  dependent  relative,  and 
therefore  no  person  entitled  to  compensation.  The  fact  that  the  de- 
ceased himself  received  compensation  for  a  brief  period  for  disabili- 
ties resulting  from  his  injuries  has  no  significance.  An  award  is 
payable  to  the  State  treasurer  in  a  "case  of  injury  causing  death," 
and  although  the  person  dying  temporarily  receives  compensation 
for  disabilities  during  life  he  is  nevertheless  not,  within  the  meaning 
of  the  provision,  a  "  person  entitled  to  compensation  "  in  a  "  case  of 
injury  causing  death,"  for  the  very  obvious  reason  that  when  the 
payment  is  or  can  be  made  there  has  arisen  no  such  case. 

The  award  should  be  affirmed.    All  concur. 


Workmen's  Compensation — Defendants — "  Child  " — Ilassehnan 
ct  al,  V.  TraiJelers  Ins,  Co,  et  al,^  Supreme  Court  of  Colorado  {Xov. 
3.  1919),  1S5  Pacific  Reporter^  page  3J^3, — Richard  P.  Hasselman  was 
killed  by  an  accident  arii^ing  out  of  and  in  the  course  of  his  employ- 
ment with  the  H.  Koppers  Co.  His  sole  dependent  was  a  minor 
sister,  17^  years  of  age,  to  whom  the  industrial  commission  allowed 
an  award  of  $2,500,  payable  $84.72  per  month,  beginning  March  31, 
1917.  This  method  of  paying  the  compensation  would  make  it  ex- 
tend over  a  period  of  about  six  years.  The  sister  reached  the  age  of 
18  on  September  10,  1017.  The  law  provides  that  benefits  payable 
to  a  child  shall  cease  at  LS.  The  employer's  insurer  admitted  lia- 
bility for  compensation  only  for  the  period  the  dependent  sister  re- 
mained a  minor,  but  the  commission  held  that  it  was  liable  for  the 
full  award.  The  insurance  company  brought  action  in  the  district 
court  to  have  the  award  cease  as  of  September  10,  1917,  and  was 
granted  judgment.  The  sister  and  the  commission  both  appealed, 
and  the  supreme  court  reversed  the  district  court  and  affirmed  the 
award  of  the  commission.    It  was  the  contention  of  the  insurance 
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company  that  the  compensation  was  payable  only  to  a  child  or  chil- 
dren under  18  years  of  age  and  that  it  conld  not  be  construed  to 
mean  a  "  minor  dependent."  After  review  ing  the  various  provisions 
of  the  workmen's  compensation  law  relating  in  any  way  to  children 
the  court  proceeded  as  follows :    . 

When  the  above  provisions  are  taken  and  considered  together,  it 
is  obvious  that  the  word  "  child  "  in  each  instance  refers  to  and  speci- 
fies the  relationship  of  parent  and  child,  or  lineal  descendant,  and 
can  not  upon  any  theory  refer  to  a  person  who,  although  a  minor, 
stands  in  some  other  dependent  relationship  to  a  deceased  employee. 

The  act  contains  nothing  which  either  directly  or  by  necessary,  or 
(»ven  reasonable,  implication,  indicates  an  intent  upon  the  part  or  the 
legislature  to  limit  compensation  in  general  to  minor  dependents 
only.  To  hold  that  the  dependent  in  the  case  at  bar  is  not  entitled 
to  the  compensation  which  was  awarded  her  w^ould  in  effect  thus 
limit  the  application  of  the  act  whenever  it  involved  a  minor  depend- 
ent. The  term  "child"  as  used  in  the  act  can  not  be  construed  to 
mean  "  minor  dependent."  Such  a  construction  would  deprive 
widows,  and  in  fact  all  designated  dependents,  if  minors,  of  com- 
pensation after  they  came  of  age.  There  is  no  dispute  but  that  if 
the  claimant  ^ad  been  of  full  age  at  the  time  of  the  accident  she 
woiiid  have-be^n  entitled  to  the  full  amount  awarded,  payable  as 
directed  by  the  commission. 


Workmen's  Compensation — Dependents — Dual  Compensation — 
De¥fker  v.  Mohairk  Mining/  Co.^  Supreme  Court  of  Pennsylvania 
{Jan.  ^,  i^iW),  109  Atlantic  Reporter^  page  275, — Mary  Decker's 
father  was  killed  in  an  industrial  accident,  and  the  compensation 
boavd  allawredlier  compensation  under  the  act.  Her  mother  remar- 
ried, and  subsequently  her  stepfather  was  killed  while  in  the  employ 
of  the  Mohawk  Mining  Co.  and  she  was  again  awarded  compensation. 
The  employer  appealed,  declaring  that  the  legislature  had  no  power 
under  the  constitution  to  permit  double  compensation  under  the  com- 
pensation act.  The  court  affirmed  the  decision,  dismissing  the  em- 
ployer's appeal,  saying  in  part  : 

In  section  307  of  the  workmen's  compensation  act  (Acts  1915,  p. 
736)  : 

'•  The  terms  '  child '  and  '  children '  shall  include  stepchildren  and 
adopted  children,  and  children  to  whom  (the  employee)  stood  in 
loco  parentis,  if  members  of  the  decedent's  household  at  the  time  of 
liis  death." 

The  referee  finds  that  decedent  not  only  stood  in  loco  parentis  to 
these  children,  who  were  members  of  his  household  at  the  time  of 
hia^  death,  but  that  they  were  also  dependent  upon  him.  This  con- 
chiSMt  would  seem  to  fix  their  right  t<*'  compensation  through  the 
stoptfsther.  We  find  nothing  in  the  act  that  prohibits  this  dual  com- 
l)ensation.  Moreover,  it  would  seem  to  be  expressly  permitted.  Sec- 
tion 204  reads: 

5l70e®— 22 23 
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That  ^Hhe  receipt  of  benefits  from  any  association,  society,  or 
fund  shall  not  bar  the  recovery  of  damages  by  action  at  law,  nor  the 
recovery  of  compensation  under  article  three  hereof;  and  any  re- 
lease executed  in  consideration  of  such  benefits  shall  be  void." 

If  it  is  inequitable  for  children  who  are  receiving  compensation  as 
a  result  of  the  death  of  their  natural  father  to  receive  additional 
compensation  on  the  death  of  their  stepfather,  but  we  do  not  so  de- 
cide, an  appeal  should  be  made  to  the  legislature,  not  the  courts. 
Conditions  may  have  so  changed  as  to  cause  the  prior  compensation 
to  be  wholly  inadequate,  or  the  second  husband's  wages  might  raise 
the  amount  of  their  compensation,  and,  if  inequality  among  de- 
pendents exists,  yet  the  first  paying  company  surely  should  not  bear 
the  entire  burden.  The  appellant  can  not  complain,  as  it  is  merely 
complying  with  its  undertaking,  directed  by  the  act  of  assembly. 


Workmen's  Compensation — Dependents — Ili4EGitim  ate  Ch  il- 
DREN — Murrel  v.  Industrial  Ccmimissio^i  et  al,^  Supreme  Court  of 
lUhwis  {Feb,  18^  1920) ,  iM  Northeastern  Reporter ^  page  189. — fJohn 
Hering  was  killed  as  the  result  of  an  accident.  The  industrial  com- 
mission made  an  award  of  compensation  to  Alice  Hering  as  his 
widow  and  five  children  under  18  years  of  age  as  his  children.  It 
was  later  discovered  that  John  and  Alice  Hering  had  never. been  mar- 
ried and  that  the  four  older  children  were  not  John  Hering's  chil- 
dren, while  the  youngest,  John,  jr.,  was  his  child  by  Alice  Herin«r. 
The  circuit  court  set  aside  the  award  and  the  adn;iinistrator  of  Her- 
ing's  estate  appealed.  In  affirming  the  decision  setting  aside  the 
award  the  court  h«ld  that  the  workmen's  compensation  law  only  ap- 
plied to  legitimate  children.     The  decision  is  in  part  as  follows : 

Other  questions  are  presented,  but  our  decision  is  based  upon  the 
proposition  that  illegitimate  childi'en  of  a  man  are  not  included 
within  the  protection  of  the  workmen's  compensation  act.  The  ac^t 
as  amended  in  1915  (Laws  1915,  p.  400)  provided  (sec.  7)  for  the 
payment  of  compensation  for  an  injury  resulting  in  death: 

"(a)  If  the  employee  leaves  any  widow,  child,  or  children  whom 
he  was  under  legal  obligation  to  support  *  *  *  (ft)  if  no  amount 
is  payable  under  paragraph  (a)  oi  this  section  and  the  employee 
leaves  any  widow,  child,  parent,  grandparent,  or  other  lineal  heir, 
to  whose  support  he  had  contributed  within  four  years,"  etc. 

The  worcls  of  a  statute  will  be  constinied  in  their  ordinary  sense 
and  with  the  meaning  commonly  attributed  to  them  under  such  con- 
struction unless  such  construction  will  defeat  the  manifest  intention 
of  the  legislature.  When  the  words  have  a  well-settled  meaning 
through  judicial  interpretation  they  must  be  understood,  when  used 
in  a  statute,  to  have  that  meaning  unless  a  different  meaning  is  un- 
mistakably indicated.  It  is  a  rule  of  construction  that  primaj  facie 
the  word  "child"  or  "children,*^  when  used  in  a  statute,  will,  or 
deed,  means  legitimate  child  or  children,  and  will  not  be  extended  by 
implication  to  embrace  illegitimate  children  unless  such  construction 


TEXT  AND  SUMltfAKIES  OF  DECISIONS.  355 

is  necessary  to  carry  into  effect  the  manifest  purpose  of  the  legisla- 
ture, the  testator,  or  the  grantor.    (Blaeklaws  v.  Milne,  82  III.  505.) 

The  workmen's  compensation  act  mentions  only  children,  by  which 
is  ordinarily  meant  legitimate  children,  and  there  is  no  word  in  the 
act  which  indicates  that  the  legislature  used  the  word  in  any  other 
than  its  ordinary  sense.  .  Indeed  in  paragraph  (i)  the  words  ^'or 
other  lineal  heir,''  used  in  connection  with  the  words  "  any  widow, 
child,  parent,  grandparent,  ^'ses^'m  to  imply  that  the  child,  parent, 
grandparent  mentioned  must  be  a  lineal  heir — that  is^  that  the  rela- 
tion must  be  legitimate. 

Some  cases  in  other  jurisdictions  have  been  refexTed  to  in  whicK 
illegitimate  children  have  been  held  entitled  to  the  benefit  of  work- 
men's compensation  acts,  but  the  decisions  have  l)een  made  upon  a 
construction  of  the  particular  statute  involved  and  have  usually  been 
based  up  a  question  of  dependency  or  of  suppoii;  as  a  memT)er  of 
the  f  amuy.  The  right  to  compensation  under  the  statute  of  1915  does 
not  rest  upon  dependency  or  support  as  a  member  of  the  family,  but 
upon  the  existence  of  tne  relation  specified  in  the  statute  and  the 
legal  obligation  to  support  or  actual  contribution.  The  right  is 
statutory  and  depends  upon  conformity  with  the  terms  fixed  by  the 
legislature.  The  policy  of  the  State  toward  children  boi*n  outside 
of  the  marriage  relation  has  been  very  considerably  modified  from 
that  of  the  common  law  by  statute.  The  extent  to  which  such  modi- 
fication should  go  is  a  question  for  the  determination  of  the  legisla- 
tive department  of  the  State  and  not  of  the  courts. 

The  judgment  is  affirmed. 

Workmen's  Compensation  —  Dependents  —  Illcgttimate  Ciin^ 
DR£N — Piecinim  v.  Connecticut  Light  <£•  Power  Co.^  Supreme  Court 
of  Errors  of  Connecticut  {Apr.  16^  -^^^5)?  106  Atlantic  Reporter^ 
page  830, — One  Piedmonte  was  killed  while  in  the* employ  of  the  de- 
fendant cmnpany.  In  1909  Piedmonte  agreed  to  marry  Clotilde 
Piecinim  but  never  fulfilled  the  agreement.  lie  did,  however,  live 
with  her  from  this  time  until  his  death.  During  this  period  three 
children  were  born  to  them,  and  now  she  and  the  three  children  are 
asking  for  compensation  for  his  death.  Award  was  grante<l  to  the 
children  but  not  to  the  mother.  Deceased  had  up  to  the  time  of  his 
death  cared  for  and  supported  the  plaintiff  and  her  three  children  as 
if  they  had  been  lawfully  married.  The  court  affirming  the  award 
in  favor  of  the  children  rendered  a  decision  from  which  the  follow- 
ing is  quoted : 

Our  act  as  enacted  in  1913  defines  dependents  as  meaning  and  in- 
cluding "  meml)ers  of  the  injured  employee's  family  or  next  of  kin 
who  are  wholly  or  partly  dependent  upon  the  earnings  of  the  employee 
at  the  time  of  the  injury." 

The  word  "family"  is  one  of  elastic  meaning,  and  is  used  in  a 
groat  variety  of  significations. 

But  whatever  be  the  accepted  meaning  of  the  word  as  used  in  the 
statutory  definition  under  review,  the  three  children  claimants  will 


356  DECISIONS   OF   COURTS  AFFECTING  LABOB. 

not  be  excluded  from  the  family  g^roup  to  which  the  deceased  be- 
longed and  over  which  he  presided,  unless  that  meaning  is  one  which 
either  directly  or  indirectly  raises  a  bar  of  exclusion  for  them  out 
of  their  illegitimacy.  The  question  before  us,  therefore,  comes  down 
to  this:  Does  their  illegitimacy  ipso  facto  forbid  that  they  be  re- 
garded as  members  of  the  deceased's  family  for  the  purpose  of  re- 
ceiving compensation  ? 

It  is,  of  course,  true  that  one  may  not  successfully  assert  a  claim 
to  membership  in  a  family  group  and  thereby  secure  benefits  pro- 
vided  bv  the  law  whose  presence  in  that  group  is  a  violation  of  the 
law.  Tnat  is  the  position  in  which  the  mother  of  these  children  found 
herself,  and  the  commissioner  has  for  that  reason  properly  refused  to 
recognize  her  as  belonging  to  the  deceased's  family  and  denied  her 
claim  to  share  in  an  award  of  compensation. 

The  children's  position  in  that  household  was  a  very  different  one. 
They  were  not  only  innocent  of  their  parents'  wrongdoing,  but  their 
father,  in  caring  :for  them,  was  acting  in  obedience  to  the  mandate 
of  the  law.  It  was  alike  his  legal  and  moral  duty  to  maintain  them, 
and  it  was  guite  within  his  legal  right  to  do  so  in  the  most  natural 
and  convenient  way  by  taking  them  into  his  household.  That  he 
kept  his  unlawful  consort  there  also  is  a  matter  for  which  they  were 
not  responsible.  They  certainly  should  not  be  punished  for  his  un- 
lawful act  in  so  doing  or  hers  in  remaining. 


Workmen's  Compensation — Dependents — Partial  Dependency — 
Freeman  8  caJae^  Supreme  Judicial  Court  of  Massachusetts  {June 
.?.'7,  1919)^  123  Northeastern  Reporter^  page  84o, — Clarence  E.  Free- 
man, a  boy  of  16  years  of  age,  went  to  Boston  and  entered  the  employ 
of  the  Automatic  Time  Stamp  Co.  While  working  for  this  company 
and  before  his  first  pay  day  he  received  injuries  arising  out  of  and 
in  the  course  of  his  employment  which  resulted  in  his  death.  When 
he  left  his  home  he  had  promised  his  mother,  who  was  partially  de- 
l)endent  upon  him,  to  send  her  all  his  wages  that  remained  after  he 
paid  his  board  and  bought  necessary  clothing.  The  boy's  father  was 
living,  but  was  unable  to  support  liis  family  of  a  wife  and  five  chil- 
dren. The  industrial  accident  board  allowed  the  mother  an  award, 
and  the  employer  and  its  insurer  appealed.  In  affirming  the  award 
the  court  said  in  part: 

Tlie  question  of  dependency  upon  the  earnings  of  a  deceased  em- 
ployee under  the  workmen's  compensation  act  is  to  be  "  determined  in 
accordance  with  the  fact,  as  the  fact  may  be  at  the  time  of  the  in- 
jury. (Part  2,  pp.  6  and  7;  part  5,  p.  2;  Bott's  case,  230  Mass.  152, 
119  N.  E.  755.)  The  fact  was  that  at  the  time  of  his  injury  th^  de- 
ceased was  at  work  for  wages,  which  it  was  his  declared  purpose  ap 
well  as  his  filial  duty  to  sead  home.  The  circumstance  that^|.^Ue 
mother  did  not  know  that  the  son  was  working  and  that  his  intent 
was  to  send  her  the  proceeds  of  that  particular  employment  as  fast  as 
earned  is  not  by  itself  decisive.  A  simple  expression  of  purpose  to 
contribute  to  support,  unaccompanied  by  any  actual  contribution 
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after  reasonable  opportunitv,  would  not  constitute  dependency.  The 
case  at  bar,  however,  in  substance  and  effect  discloses  injury  to  the 
ernployee  before  his  first  pay-day  and  before  any  opportunity  had 
arisen  to  make  contribution  to  the  support  of  the  dependent  out  of 
the  wages  of  the  particular  service,  and  substantial  contributions 
from  the  earnings  of  earlier  work.  Partial  dependency  may  be 
found  even  though  the  dependent  might  have  subsisted  without  the 
aid.  (McMahon^s  case,  229  Mass.  48,  118  N.  E.  189.)  The  deceased 
was  a  minor;  hence  a  duty  rested  upon  him  to  turn  his  wa^es  over 
to  the  parent  entitled  thereto,  and  a  correlative  right  to  receive  such 
wages  vested  in  the  parent.  (Tornroos  v.  Autocar  Co.,  220  Mass.  336, 
107  N.  E.  1015.)  The  finding  of  partial  dependency  by  the  mother 
can  not  be  pronounced  erroneous  in  law.  (Kenney's  case,  222  Mass. 
401,  111  N.  E.  47.) 

Workmen's  Compensation  —  Deten dents  —  Remarriage  op 
Widow — Vested  Eight — Newton  v.  Rhode  Island  Co,^  Supreme 
Court  of  Rhode  Island  {Jan,  10 j  1919)^  105  Atlantic  Reporter^  pag^ 
363. — James  E.  Newton  was  killed  while  in  the  employ  of  the  Rhode 
Island  Co.  as  a  result  of  an  accident  arising  out  of  and  in  the  course 
of  his  employment,  and  in  accordance  with  the  workmen's  compensa- 
tion act  of  the  State  of  Rhode  Island  his  widow  was  awarded  com- 
]:)ensation  in  the  amount  of  $7.64  per  week  for  300  weeks  from  May 
22,  1915;  On  the  22d  of  August,  1916,  Mrs.  Newton  was  legally 
married  to  Nathaniel  Major,  jr.  The  Rhode  Island  Co.  now  seeks  to 
have' the  it  ward  to  the  widow  set  aside  on  the  ground  that  she  is  no 
loiage^.  dependent  *pn  the  compensation  awarded  her  for  the  loss  of 
her  right  of  support  by  her  former  husband  and  that  her  present 
husband  being  legally  bound  to  provide  for  her  support,  she  could 
no  longer  be  called  a  dependent.  The  case  was  certified  by,  the  lower 
court  to  the  supreme  court  for  decision,  the  first  and  principal  ques- 
tion being :  "  First,  did  the  obligation  of  the  respondent,  the  Rhode 
Island  Co.,  to  pay  compensation  to  the  petitioner  cease  by  reason  of 
the  petitioner's  second  marriage?"    In  answer  to  this  the  court  said: 

The  rights  of  the  parties  in  the  premsies  are  wholly  dependent 
upon  the  provisions'of  the  workmen's  compensation  act,  chapter  831, 
Public  Laws,  approved  A,pril  29, 1912,  and  the  amendments  and  addi- 
tions thereto,  unless  said  act  expressly  or  by  necessary  implication 
authorizes  the  superi<yr  court  to  modify  its  decree  upon  the  second 
marriage  of  the  petitioner  and  because  of  such  second  marriage,  the 
question  must  be  answered  adversely  to  respondents.  The  provisions 
of  the  act  justify  the  respondent's  contention  that  in  passing  upon 
the  j>etitioner's  claim  for  compensation  her  dependency  was  the 
point  of  supreme  importance.  By  "dependency,"  however,  the 
statute  clearly  intends  a  reliance  for  si!i|pport  upon  the  earnings  of 
th^'  Workman  at  the  time  of  the  injury  which  results  in  his  death, 
and  not  at  any  time  thereafter  wards.  Manifestly  no  one  can  be  re- 
garded as  a  person  dependent  upon  the  earnings  of  a  deceased  work- 
man after  his  death.    It  is  therefore  to  the  time  of  the  injury  alone 
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that  the  superior  court  was  to  look  in  determining  who,  if  any,  of 
the  members  of  James  E.  Newton's  family  or  next  of  kin,  shouid  he 
regarded  as  his  dependent  or  dependents  according  to  the  termis  of 
the  statute.  The  superior  court  found  and  decreed  that  the  peti- 
tioner was  at  the  time  of  the  injury  whoUy  dependent  upon  the  earn- 
ings of  said  Xewton  for  her  support.  No  appeal  was  taken  from  this 
decree;  and  the  standing  of  the  petitioner  became  fixed  as  the  de- 
pendent of  James  E.  Newton,  and  tlie  person  entitled  to  compensa- 
tion from  the  respondent  in  the  amount  and  for  the  period  fixed  by 
statute.  It  seems  clear  that  during  the  lifetime  of  the  petitioner, 
within  the  period  named  in  the  decree,  her  status  in  that  regard, 
depending  upon  a  finally  adjudicated  fact,  can  not  be  changed  by 
extraneous  happenings. 

The  court  permitted  the  award  to  stand  as  originally  decreed. 


Workmen's  Compensation  —  Dependents  —  Be  marriage  of 
Widow — Vested  Right — Wong^fe?'  Boiler  <6  Sheet  Metal  Works  Co, 
V.  Industrial  Commission^  Supreme  Cowrt  of  lUmois  (Feb,  j80, 1919)^ 
1^  Northeastern  Reporter^  page  366, — One  Frank  Lewis,  who  had 
been  in  the  employ  of  the  metal  works  company,  was  killed  as  the 
result  of  an  accidental  injury,  and  upon  bringing  proper  proceedings 
his  widow  recovered  compensation.  The  widow  later  married  again, 
and  the  metal  works  company  refused  to  continue  to  pay  the  com- 
pensation on  the  ground  that  as  respects  the  widow  and  minor  chil- 
dren of  a  deceased  employee  under  the  workmen's  compenaatiQu  act, 
the  compensation  is  based  on  the  theory  of  support  for  dependents 
and  on  that  theory  alone,  and  when  the  widow  no  longer  is  dependent 
upon  the  compensation  she  is  no  longer  entitled  to  it.  The  com- 
mission entered  a  petition  for  a  judgment  to  enforce  the  award. 
Judgment  was  awarded  the  commission  in  behalf  of  the  adminis- 
trator of  deceased  employee,  and  the  metal  works  company  brought 
error.  In  sustaining  the  judgment  on  the  award  the  court  said 
in  part: 

The  workmen's  compensation  act  contains  no  provision  for  the 
existinguishment  of  compensation  where  the  widow  of  the  deceased 
employee  remarries,  and  we  can  see  no  reason,  on  principle,  for 
reading  such  a  provision  into  the  act.  We  do  not  adopt  the  view 
of  counsel  for  plaintiff  in  error  that  the  basis  of  the  act  is  merely 
that  of  providing  support  through  "a  period  of  adjustment,"  but, 
as  its  title  indicates,  the  act  is  based  on  the  idea  of  compensation  for 
death  or  injury  arising  out  of  and  in  course  of  the  employment. 
The  act  is  also  based  on  the  broad  economic  theory  that  such  death  or 
injury  is  an  incident  of  industrial  activity  and  production,  and 
that  compensation  therefof  is  properly  chargeable  as  a  part  of 
the  cost  of  such  activity  and  production. 

The  legislature  has  power  to  place  limitations  upon  the  right  of 
beneficiaries,  but  courts  have  not  power  to  put  a  limitation  ui>on 
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a  right  legally  given  by  the  legislature,  unless  by  a  fair  construc- 
tion of  the  act  it  can  be  said  that  such  limitation  was  in  furtherance 
of  legislative  intent.  Such  a  limitation  as  is  contended  for  by 
plaintiff  in  error  can  not  be  placed  on  this  act,  without  reading  into 
the  act  that  which  is  not  to  be  found  either  in  its  language  or  spirit. 
The  right  to  compensation  being  a  vested  right  of  the  oeneficiary,  the 
liability  of  the  employer,  on  the  vesting  of  that  right,  ^ecomes  fixed, 
and  in  the  absence  of  an  act  of  the  legislature  under  which  such  right 
becomes  divested,  we  are  unable  to  see  wherein  the  conduct  of  the 
beneficiary  can  be  said  to  affect  such. liability  on  the  part  of  the 
employer. 

Workmen's  Compensation — Dependents — Rights  op  Child  on 
Termination  of  Payments  to  Widow — Catlin  v.  William  Pickett  rf? 
Co.y  Supreme  Court  of  Pennsylvarkia  {Oct.  7,  1918),  105  Atlantic 
Reporter^  page  603. — Charles  Catlin  was  killed  while  in  the  employ 
of  the  defendant  company  and  left  surviving  him  a  widow  and  a 
minor  child.  The  law  limits  payments  to  the  widow  to  300  weeks, 
and  a  dispute  arose  as  to  whether  the  child  could  be  given  an  award 
to  commence  after  the  expiration  of  payment  of  compensation  to  the 
widow.  The  commission  made  such  an  aw^ard,  which  the  trial  court 
refused  to  disturb.  The  supreme  court  affirmed  the  decision  of  the 
court  below,  rendering  the  following  decision : 

The  question  which  is  squarely  raised  on  the  record  is  this:  If  both 
a'  widow  and  a  dependent  minor  child  survive  a  workman  killed  in 
the  course  of  his  employment,  under  the  workmen's  compensation  act 
can  an  award  be  made  in  favor  of  such  dependent  minor  child,  to 
begin  after  the  expiration  of  the  300  weeks  during  which  the  widow 
is  to  receive  compensation  and  to  continue  until  the  child  reaches  10 
years  of  age?  We  think  that  such  an  award  is  required  under  section 
807  of  said  act. 

That  section  provides  for  compensation  to  lie  paid  to  a  decedent's 
children,  including  therein  those  "  to  whom  he  stood  in  loco  parentis/' 
*'  if  there  be  no  widow  or  widower  entitled  to  compensation,"  and, 
subject  to  certain  contingencies,  not  necessary  to  be  considered  here, 
further  provides  that  payments  to  children  shall  continue  until  each 
reaches  16  years  of  age,  and  as  to  all  others  shall  continue  for  300 
weeks.    This  section  then  proceeds : 

"  Should  any  dependent  of  a  deceased  employee  die,  or  should  the 
widow  or  widower  remarry,  or  should  the  widower  become  capable 
of  self-support,  the  ripht  of  such  dependent,  or  of  such  widow  or 
widower,  to  compensation  under  this  section  shall  cease.  If  the  com- 
pensation payable  to  any  person  under  this  section  shall,  for  any 
cause,  cease,  the  compensation  to  the  remaining  persons  entitled 
thereunder  shall  thereafter  be  the  same  as  would  have  been  payable 
•to  them  had  they  been  the  only  persons  entitled  to  compensation  at 
the  time  of  the  death  of  the  deceased." 

The  contention  of  the  appellant  is  that  the  above-quoted  words  "  for 
any  cause"  are  to  be  limited  to  the  causes  stated  in  the  precedin^r 
sentences.    We  do  not  so  construe  them.    An  additional  word  or  words 
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would  have  to  be  interpolated  in  order  to  reach  that  conclusion,  and 
we  are  not  at  liberty  to  add  them  unless  it  is  clearly  necessary  so  to  do 
in  order  to  effectuate  the  legislative  intent.  No  such  necessity  exists 
here.  On  the  contrary,  we  are  convinced  that  the  addition  of  limiting 
words  would  defeat  that  intent.  Compensation  to  decedent's  chil- 
dren until  they  reach  16  years  of  age  is  expressly  given  "  if  there  be 
no  widow  or  widower  entitled  to  compensation.'  At  the  expiration 
of  300  weeks  the  compensation  to  the  widow  or  widower  "  ceases,"  and 
because  of  that  "  cause  "  the  compensation  to  children  still  under  16 
years  of  age  arises,  with  the  same  effect  as  if  they  had  "  been  the  only 
persons  entitled  to  compensation  at  the  time  of  the  death  of  the 
deceased." 
The  judgment  is  affirmed. 


Workmen's  Compensation — Dependents — ^Wife  not  Lawfully 
Wedded — Teviescal  Rock  Co.  et  al.  v.  Industrial  AcciderU  Conimis- 
sion  et  al.^  Suprevie  Court  of  Calif om/ia  {June  2-i,  1919)^  182  Pacific 
Reporter^  page  ^Ii7. — This  is  a  proceeding  by  the  Temescal  Rock  Co., 
employer,  and  others  against  the  commission  to  have  annulled  an 
award  granted  under  the  workmen's  compensation  act  to  Dolores 
Lopez.  One  Silviano  Lopez  was  killed  by  an  accident  arising  out  of 
and  in  the  course  of  his  employment  with  the  Temescal  Rock  Co. 
Silviano  and  Dolores  were  both  ignorant  of  the  marriage  laWs,  and 
w^hen  thgy  had  received  a  marriage  license  they  both  thought  they 
had  become  man  and  wife  and  proceeded  to  live  together  as  such. 
The  commission  allowed  an  award  in  favor  of  Dolores  and  the  em- 
ployer appealed  on  the  ground  that  she  was  not  the  deceased  em- 
ployee's lawfully  wedded  wife.  In  affirming  the  award  the  court 
quoted  the  following  subsection  of  section  14  of  the  workmen's  com- 
pensation act  of  1917  (Stats.  1917,  p.  844) : 

"(6)  In  all  other  cases,  questions  of  entire  or  partial  dependents 
and  tlie  extent  of  their  dependency  shall  be  determined  in  accord- 
ance with  the  fact,  as  the  fact  may  be  at  the  time  of  the  injury  of 
the  employee." 

Continuing,  the  court  rendered  in  part  the  following  opinion : 

Dolores  Rodriguez  does  not  come  within  the  provisions  of  sub- 
division 1  of  subsection  {a).  That  part  of  the  subsection  includes 
only  those  who  stand  in  the  relation  of  husband  and  wife.  Its  lan- 
guage necessarily  implies  that  the  relation  must  be  lawful,  and  there- 
fore it  excludes  persons  who,  though  not  lawfully  married,  live  to- 
gether believing:  themselves  to  be  husband  and  wife. 

Subsection  (J),  however,  clearly  empowers  the  commission  to  in- 
quire into  the  actual  conditions  of  dependency  and  to  ascertain- 
whether  or  not  the  applicant-was  in  fact  dependent  upon  theitte-- 
cedent  for  support  at  the  time  of  the  injury,  and  finding  such  de- 
pendency complete  or  partial,  thereupon  to  award  compensation  ac- 
cordingly.    Standing  alone,  this  clause  would  authorize  compensa- 
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tion  to  any  person,  regardless  of  relationship  or  place  of  abode.  But 
it  is  expressly  qualified  and  limited  in  these  particulars  by  the  pro- 
visions of  subsection  {c).  The  latter  attaches  two  conditions  to  the 
powers  given  by  subsection  (ft).  The  first  one  is  that  the  person 
claiming  to  be  a  dependent  must  be  "  in  good  faith  a  member  of  the 
family  or  household  of  such  employee.  The  facts  found  bring 
Dolores  Rodriguez  within  these  conditions..  Lopez  had  a  dwelling 
liouse  and  a  household,  consisting  of  himself  and  said  Dolores.  She 
was  a  member  of  that  household.  Both  the  findings  and  evidence 
jsliow  that  she  was  living  there  and  was  such  member  in  the  utmost 
good  faith,  believing  that  she  was  the  lawful  wife  of  Lopez.  The 
conditions  are  fully  met  by  the  facts. 


Workmen's  Compensation — DiSAniLiTy — Impaired  Function — 
Degree — Globe  Indemnity  Co,  et  ak  v.  Industrvtl  Oo77imission  of 
Colorado  et  al.^  ^Supreme  Court  of  Colorado  {Jan,  -5,  1920),,  186 
Pacific  Reporter^  po^^  ^^2. — This  is  an  action  to  review  an  award 
of  the  Industrial  Commission  of  Colorado  in  favor  of  one  Matt 
Kamby,  a  miner,  who  was  injured  while  in  the  employ  of  the  Colo- 
rado Mining  &  Development  Co.  The  (Hob'e  Indemnity  C6.  is  the 
employer's  iijsurer  under  the  workmen's  compensation  law.  Kamby 
was  injured  by  a  falling  timber  which  broke  his  left  leg  about  2 
inches  above  the  knee.  The  result  of  this  injury  was  so  to  impair  the 
function  of  the  leg  as  to  render  Kamby  incapable  of  ever  again 
engaging  in  the  work  of  a  miner,  in  which  occupation  he  had  been 
engaged  for  nearly  all  of  28  years.  He  was  not  a  man  of  very  high 
mentality.  Three  doctors  testified  as  to  the  degree  of  Kamby's  dis- 
ability. i)r.  Buchtel  stated  that  Kamby  would  be  disabled  about  10 
months,  and  thereafter  the  degree  of  disability  would  be  5  per  cent. 
Dr.  Stuver  stated  that  "  considering  this  man's  occupation  I  believe 
that  his  permanent  partial  disability  is  not  less  than  from  15  to  20 
per  cent."  Dr.  Hegner  was  of  the  opinion  that  Kamby  would  never 
be  able  to  resume  his  occupation  as  a  miner,  and  that  his  disability 
amounted  to  70  per  cent,  which  he  believed  might  in  time  become 
greater,  inasmuch  as  Kamby's  usefulness  was  limited  to  his  occupa- 
tion as  a  miner.  The  award  was  granted  in  favor  of  Kamby  on  the 
basis  of  70  per  cent  disability,  and  the  employer  and  its  insurance 
carrier  appealed.    The  opinion  of  the  court  is  in  part  as  follows : 

It  app^^ars  that  the  rule  contended  for  by  plaintiffs  in  error  for 
determining  the  "  impairment  of  earning  cajvicitv  of  claimants,"  and 
which  we  will  designate  as  "Rule  No.  1,"  is,  '^The  degree ^of  dis- 
ability is  to  be  determined  by  the  claimant's  general  impairment  of 
eanding' capacity  without  respect  to  any  particular  kind  of  labor,"  to 
support  wnich  the  following,  among  other  authorities,  are  cited: 
Grammici  v.  Zinn,  219  X.  Y.  822,  114  N.  E.  397;  Goscarino  et  al.  v. 
C.  &  D.,  Inc.,  220  N.  Y.  323, 115  N.  E.  710;  Modra  v.  Little,  223  N.  Y. 
452,  119  N.  E.  853.     Whereas  the  rule  contended  for  by  defendants 
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in  error,  and  which  we  will  designate  as  "  Eule  Xo.  2,"  is,  "  The  de- 
gree of  disability  is  tp  be  determined  by  the  claimant's  impairment 
of  earning  capacity  as  it  relates  to  the  kind  of  labor  at  whicli  he  was 
employed  when  injured,"  to  support  which  the  following,  among 
other  authorities,  are  cited:  Duprey  v.  Md.  Cas.  Co.,  219  Mass.  189, 
106  N.  E.  686;  Gillen  y.  O.  A,  &  G.  Corp.,  215  Mass.  96,'  102  N.  E.  346. 

We  are  of  the  opinion  that  the  widest  i)ossible  discretion  is  vested 
in  the  commission  to  determine  whether,  under  a  given  set  of  cir- 
cumstances and  a  particular  state  of  the  evidence,  the  first  or  second 
rule,  or  a  combination  of  both,  should  be  applied.  Age,  education, 
training,  general  physical  and  mental  capacity,  and  adaptability 
maj'^j  and  often  should,  be  taken  into  consideration  in  arriving  at  a 
just  conclusion  as  to  the  percentage  of  impairment  of  eamin^; 
capacity. 

The  claimant  in  the  instant  case  testified  before  the  commission. 
They  were  thus  enabled  to  make  an  application  of  these  tests  which 
is  impossible  to  us.  It  will  be  observed  that  Dr.  Hegner  in  his  tes- 
timony gave  due  weight  to  these  considerations,  and  that  Dr.  Stuver 
did  not  claim  to  do  more  than  fix  a  minimum  per  cent  of  impairment 
of  earning  capacity.  There  is  sufficient  in  the  record  as  it  comes  be- 
fore us  to  demonstrate  that  the  commission  was  justified  in  finding, 
and  may  have  found  that,  as  to  claimant's  ability  to  change  his  occu- 
pation or  perform  general  physical  labor,  he  was  a  much  older  man 
than  his  years  would  indicate;  that  he  was  a  person  of  low  mentality 
and  scant  adaptability;  that  a  70  per  cent  impairment  of  his  earnin<r 
capacity  as  a  miner,  which  might  have  been  nothing  more  than  a  ."> 
per  cent  impairment  of  the  general  earning  capacity  of  many  men, 
was  in  fact,  by  reason  of  his  special  limitations,  a  70  per  cent  impair- 
ment of  his  general  earning  capacity.  It  thus  appears  that  the  al- 
leged error  in  the  instant  case  goes  solely  to  a  finding  of  fact  made 
by  the  commission  upon  conflicting  evidence.  That  this  court  will 
not  disturb  such  a  finding  so  made  is  too  well  settled  to  admit  of  fur- 
ther discussion. 

The  judgment  is  therefore  affirmed. 


Workmen's  Compensation  —  Disauility  —  Injury  to  Fingers  — 
Loss  of  Use  of  HA^D—ipdi/ie  Grain  Co.  v.  Swanson^  Supreme  Covrf 
of  Nehraska  {Nov.  15 ^  1919),  174  Northwestern  Reporter^  page  862. — 
Albert  Swanson  was  employed  by  the  grain  company  as  a  carpenter 
and  millwright.  While  engaged  at  his  duties  a  heavy  plank  fell 
upon  his  hand,  badly  cutting  and  crushing  it,  so  that  he  was  totally 
disabled  from  working  at  his  trade.  Upon  suit  for  compensation  the 
court  found  that  Swanson's  third,  fourth,  and  fifth  fingers  of  his 
left  hand  were  injured  and  awarded  him  compensation  at  the  rate 
of  $12jper  week  for  30  weeks,  basing  the  award  on  the  schedule  re- 
lating to  injuries  to  fingers.  Two  physicians  testified  that  a  fair 
percentage  of  loss  of  the  use  of  the  hand  was  50  per  cent.  Swanson 
was  dissatisfied  with  the  award  and  appealed,  claiming  that  he 
should  have  compensation  for  50  per  cent  of  the  loss  of  the  use  of 
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his  hand.  The  court  reversed  the  award  and  advised  the  entering  of 
an  award  in  accordance  with  Swanson's  contention.  The  opinion  in 
part  is  as  follows : 

We  think  the  court  erred  in  holding  that  the  injuries  were  con- 
fined to  the  fingers  alone.  The  evidence  discloses  that  in  its  present 
condition  Swanson's  hand  presents  a  case  '"  involving  permanent 
partial  loss  of  the  use  or  function  "  of  that  meml^er  and  comes  clearly 
within  the  provisions  of  section  3662,  Eev.  Stat.^1913,  as  amended, 
Laws  1917,  ch.  85,  sec  7. 

This  section  provides  two-thirds  of  the  wages  for  150  weeks  for 
loss  of  the  hand,  and  proportionate  amounts  for  partial  loss  or  loss 
of  use. 

Respecting  the  present  condition  of  Swanson's  hand,  and  that  is 
the  time  to  which  the  inquiry  should  be  directed,  the  evidence  is 
clear  and  seems  to  show  that  under  the  act,  on  the  ground  of 
*'*'  permanent  partial  loss,''  at  the  present  time  he  is  entitled  to  $12 
a  week  for  75  weeks  from  the  date  of  the  injury. 


Workmen's  Compensation — Disability — ^"Loss  "  of  Fingers — 
Loss  or  Use — In  re  Merchant's  case^  Supreme  Judicial  Court  of 
Maine  {Apr.  5,  1919).  106  Atlaiitic  Reporter^  page  117. — Clarence 
N.  Merchant  was  by  occupation  a  painter,  and  while  in  the  employ 
of  the  Maine  &  New  Hampshire  Granite  Corporation  he  met  with 
an  accident  which  inflicted  an  injury  upon  him  consisting  of  a  lacera- 
tion of  the  back  of  the  left  hand,  and  resulting  in  the  loss  of  the  use 
of  two  fingers  but  not  in  their  amputation.  Compensation  was  re- 
fused, and  on  appeal  the  decision  was  affirmed,  the  court  saying  in 
part : 

It  is  agreed  that  the  injury  arose  out  of  and  in  the  course  of  the 
employment,  and  that  the  earning  capacity  of  the  claimant,  who  is 
a  painter,  has  not  been  diminished  by  the  accident. 

The  real  and  only  issue  is  whether  the  claimant  has  "  lost "  these 
two  fingers  within  the  contemplation  of  E.  S.  ch.  50,  sec.  16,  and 
should  receive  the  compensation  specified  therein,  to  wit : 

"For  ihQ  loss  of  the  third  finger,  one-half  the  average  weekly 
wages  during  eighteen  weeks.  For  the  loss  of  the  fourth  finjjer, 
*  *  *  one-half  the  average  weekly  wages  during  fifteen  weeks '' — 
or  whether  he  has  s-uffered  a  partial  disability  and  should  be  com- 
pensated as  provided  in  section  15;  the  basis  of  compensation  being 
the  difference  in  his  earning  capacity  before  and  after  the  accident. 

The  court,  after  reviewing  the  context  of  the  statute,  continued : 

Throughout  these  sections  when  loss  of  use  without  removal  or 
severance  is  contemplated,  it  is  so  stated  in  unambiguous  words,  and 
when  "  loss  "  is  used  it  means  loss  in  the  ordinary  acceptance  of  the 
term ;  that  is,  physical  loss  of  a  member. 
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It  may  be  that  in  fixing  an  arbitrary  compensation  for  the  loss  of 
these  various  parts  the  legislature  purposely  refrained  from  extend- 
ing these  provisions  to  loss  of  use. in  all  but  the  two  excepted  in- 
stances before  referred  to  (loss  of  sight  in  both  eyes,  and  paralysis 
due  to  injury  to  the  spine)  for  the  reason  that  a  use  which  might  be 
deemed  loss  at  the  beginning  might  be  regained  in  whole  or  in  part 
long  before  the  expiration  of  the  arbitrarily  fixed  period,  while  the 
loss  by  severance  is  irreparable.  Some  uncertainty  might  exist  with 
regard  to  the  one,  qone  in  regard  to  the  other. 


Workmen's  Compensation — Disability — Loss  of  Hani>— Tx>ss  of 
Use  of  Arm — Pdter  v.  Superior  Steel  Co.^  Supreme  Court  of  Penn- 
sylvania {Jan.  4y  1919),  106  Atlantic  Reporter,  p<m€^  ^0^- — The  right 
arm  of  Elmer  Pater,  an  employee  of  the  Superior  Steel  Co.,  was 
caught  in  one  of  its  rolls  and  badly  crushed.  Amputation  followed, 
about  an  inch  or  three-fourths  of  an  inch  below  the  elbow,  and  the 
I'^feree  found  that  as  a  result  Pater  had  suffered  the  loss  of  use  of 
the  right  arm  for  all  practical  purposes  and  allowed  an  award  for 
215  weeks'  compensation.  Defendant  contests  this  award,  claiming 
that  as  the  amputation  was  below  the  elbow  only  the  loss  of  a  hand 
resulted  and  that  the  compensation  should  be  only  for  175  weeks. 
The  award  of  the  referee  was  affirmed  by  the  compensation  board 
and  by  th^  court  below.  In  affirming  the  award  this  court  in  render- 
ing its  decision  said  in  part : 

The  act  is  remedial  and  should  be  given  a  liberal  const  met  ion. 
But  aside  from  this,  under  the  fact  found  by  the  referee,  the  express 
words  of  the  statute  called  for  the  award  made  to  the  claimant.  He 
had  permanently  lost  the  use  of  his  arm.  While  the  act' declares  that 
amputation  at  any  point  between  the  elbow  and  wrist  shall,  ipso 
facto,  be  considered  the  equivalent  of  the  loss  of  the  hand,  it  fur- 
ther provides  in  the  same  clause  that  permanent  loss  of  the  use  of 
an  arm,  with  or  without  amputation,  resulting  from  injuries  sus- 
tained by  a  workman,  shall  be  the  equivalent  of  the  actual  loss  of 
the  arm.  If  in  the  present  case  there  had  been  no  amputation  but 
the  arm  had  been  so  crushed  as  to  hang  permanently  useless  at  the 
side  of  the  claimant,  could  his  right  to  compensation  for  215  weeks 
be  questioned  ?  The  finding  of  the  referee  is  that  as  a  result  of  the 
injuries  which  he  sustained  in  the  course  of  his  employment  he  has 
permanently  lost  the  use  of  his  ar«i,  and  the  amputation  which  neces- 
^sarily  followed  is  not  a  determining  factor  in  fixing  the  basis  upon 
which  compensation  is  to  be  allowed.  This  was  the  correct  view  of 
the  learned  court  below. 

Workmen's  Compensation — Disability — Loss  of  Part  oi^ 
Phalange — Edward  E.  McMorran  <&  Co,  v.  Industrial  Comrtxissi&n 
et  aL,  Sup7*eme  Court  of  lUinois  {Dec.  17,  1919),  126  NortTieastem 
Reporter,  page  284- — Alfred  Habel  was  employed  by  the  Edward  E. 
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McMorran  company,  and  during  the  course  of  his  employment  he 
sustained  an  injury  to  the  index  finger  of  his  right  hand.  The 
injury  arose  out  of  and  in  the  course  of  his  employment  and  re- 
sulted in  the  loss  of  one-sixteenth  of  an  inch  of  the  first  phalange  of 
the  right  index  finger.  The  injury  after  it  had  healed  did  not  dis- 
able him  in  any  way  from  the  use  of  his  finger  or  hand.  The  in- 
dustrial commission  allowed  him  an  award  under  the  schedule  in 
the  workmen"*s  compensation  act  for  permanent  partial  disability  as 
for  the  loss  of  the  entire  phalange.  The  case  was  certified  to  the 
supreme  court  by  the  circuit  court  which  had  affirmed  the  award.  In 
reversing  the  decision  of  the  circuit  court  and  modifying  the  award 
the  court  stated  the  facts,  then  quoted  from  a  case  decided  by  the 
New  York  Court  of  Appeals  (In  re  Petrie,  215  N.  Y.  335,  109  N.  E. 
549),  as  follows  r 

"We  think  we  should  hold  that  the  provisions  of  the  statute 
*  *  *  become  operative  and  applicable  when  it  appears  that  sub- 
stantially all  of  the  portion  of  the  nnger  so  designated  has  been  lost." 

Continuing,  the  court  said: 

This,  we  believe,  is  a  reasonable  construction  of  such  provision. 
The  evidence  shows,  without  contradiction,  that  the  applicant  lost 
but  one-sixteenth  of  an  inch  off  the  first  phalange  of  the  index  finger; 
that  the  injury  did  not  interfere  at  all  with  the  use  of  the  distal-joint; 
that  the  tip  of  the  finger,  while  susceptible  to  cold  and  heat,  did 
not  in  any  way  interfere  with  the  use  of  the  entire  finger. 

W^iile  we  are  of  the  opinion  that  a  liberal  interpretation  should  be 
givejx  tq  this  class  of  cases,  yet  such  interpretation  should  not  go  to 
the  extpfit  p:^  becoming  absurd.  It  can  not  be  reasonably  said  that 
the  loss  of  one-sixteenth  of  an  inch  of  the  first  joint  of  a  finger  is 
the  loss  of  the  first  phalange  or  that  the  legislature  so  intended. 

We  are  of  opinion  that  the  circuit  court  erred  in  quashing  the  writ 
of  certiorari  issued  in  this  cause  and  that  the  industrial  commission 
erred  in  making  an  award  for  17^  weeks  at  $6  per  week,  for  per- 
manent partial  disability,  as  provided  in  paragraph  (e)  of  section  8 
of  the  workmen's  compensation  act.  The  award  of  $6  a  week  for 
a  period  of  6J  weeks  for  total  temporary  incapacity  is  a  proper 
award. 

The  case  was  therefore  reversed  and  remanded,  with  directions  to 
enter  a  finding  in  accordance  with  the  views  set  forth  above. 


Workmen's  Compensation — Disability — Temporary  Partial  Dis- 
ability— Refusing  Employment — Frank  v.  Deemer  Steel  Casting  Co.<^ 
Superior  Court  of  Delaware  (June  4,  1920)^  110  Atlantic  Reporter^ 
jxfkge  561. — The  plaintiff,  Frank,  was  injured  while  in  the  employ  of 
the  defendant  and  was  awarded  compensation  at  the  rate  of  $10.60 
per  week  based  on  a  weekly  wage  of  $21,  payments  to  continue  dur- 
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ing  the  term  of  temporary  total  disability.  He  later  petitioned  the 
industrial  accident  board  to  commute  his  compensation  into  a  lump 
sum.  This  the  board  did,  but  upon  the  appeal  of  the  defendant  to 
the  superior  court  of  New  Castle,  the  decision  of  the  board  was  re- 
versed on  the  ground  that  the  board  had  incorrectly  classified  Frank^s 
injuries  (108  Atl.  283).  The  defendant  company  then  petitioned  the 
board  to  reduce  Frank^s  compensation,  alleging  that  he  was  able  to 
work  and  earn  at  least  25  cents  per  hour  for  a  52^-hour  week  and 
that  his  wage  loss  should  be  reduced  accordingly.  The  company 
offered  to  reemploy  Frank  on  the  above  terms  but  he  refused.  The 
board  made  an  order  reducing  the  amount  of  the  award  and  Frank 
appealed.  The  superior  court  in  upholding  the  decision  of  the  board 
rendered  in  part  the  following  decision : 

The  court  believe  it  is  not  necessary  to  determine  the  general  earn- 
ing power  of  the  injured  employee  in  cases  where  work  is  offered  suit- 
able to  his  capacity  by  the  employer,  for  the  reason  that  under  sec- 
tion 3193nn,  Code  1915,  section  133  of  the  Delaware  workmen's  com- 
pensation law  of  1917,  as  amended,  it  is  provided : 

"  If  an  injured  employee  refuses  employment  suitable  to  his  capac- 
ity, procured  for  him,  he  shall  not  be  entitled  to  any  compensation 
at  any  time  during  the  continuance  of  such  refusal,  unless  in  the 
opinion  of  the  industrial  accident  board  such  refusal  was  justi- 
fiable.   »    ♦    »" 

We  think  that  the  industrial  accident  board  was  justified  by  the 
evidence  and  had  the  power  and  authority  under  section  133  to  order 
Mike  Frank,  the  claimant,  to  go  to  work  for  the  Deemer  Steel  Cast- 
ing Co.,  at  the  employment  procured  which  was  suitable  to  his  capac- 
ity for  work,  and  under  section  103,  subsection  "6,''  to  make  an 
order  reducing  his  compensation  from  $10.50  per  week  to  $3.94 
per  week,  until  otherwise  ordered  by  said  board  or  terminated  by  the 
Delaware  workmen's  compensation  law  of  1917,  as  amended. 

For  the  reasons  stated,  the  award  and  order  of  the  said  board  is  in 
all  things  affirmed. 


Workaten's  Compensation — Disabilitt — ^"  Total  Loss  of  Onf 
Eye" — Loss  or  Power  of  Accommodation — Juergens  Bros,  Co.  v. 
Industrial  Commission  et  al.^  Supreme  Court  of  Illvnois  {Dec.  17. 
1919)^  125  NorthedHtem  Reporter^  po^^  SS7. — ^The  claimant,  Kaage, 
was  employed  by  the  Juergens  Bros.  Co.  when  he  sustained  an  injur}' 
to  his  eye  from  an  accident  arising  out  of  and  in  course  of  his  em- 
ployment. Various  complications  set  in,  resulting  in  an  operation 
which  necessitated  the  removal  of  the  lens  of  the  eye.  The  sight  of 
the  injured  eye  was  reduced  to  such  an  extent  that  only  with  special 
lenses  could  it  be  used,  and  it  could  not  in  any  case  be  used  coonli- 
nately  with  the  remaining  good  eye.  Even  when  used  alone  and  with 
special  lenses  the  sight  of  the  injured  eye  was  greatly  impaire<l. 
Kaage  was  awarded  com{)ensation  at  the  rate  of  $10.50  per  week  for 
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100  weeks,  according  to  a  special  schedule  contained  in  the  work- 
men's comj^ensation  act,  which  allowed  100  weeks'  compensation  for 
the  "  total  loss  of  one  eye."  The  employer  appealed,  asserting  that 
as  Kaage  had  not  suffered  the  total  loss  of  vision  in  his  injured  eye, 
and  that  if  lie  lost  his  remaining  good  eye  he  could  still  use  his  in- 
jured eye,  he  could  not  be  allowed  compensation  for  the  total  loss 
of  one  eve.  The  court  refused  to  take  this  view  of  the  case  and 
affinnedd^  award,  saying  in  part: 

Paragraph  "  e  "  of  section  8  of  the  workmen's  compensation  act,  as 
amended  in  1915  (Laws  1915,  p.  403),  provides: 

"  In  addition  to  compensation  during  the  period  of  temporary  total 
incapacity  for  work  resulting  from  such  mjurjr,  ♦  *  ♦  for  the 
loss  of  the  sight  of  an  eye,  fafty  per  centum  ot  the  average  weekly 
wage  during  100  weeks.*^ 

Plaintiff  m  error  contends  that  shoidd  Kaage  lose  the  sight  of  his 
good  eye  he  could  by  the  use  of  lenses  gain  the  use  of  the  injured  eye, 
and  therefore  he  has  not  lost  the  sight  of  the  injured  member.  The 
question  before  this  court  is  whether  or  not  this  man  has  for  all  prac- 
tical uses  and  purposes  lost  his  eye.  The  application  of  laws  of  this 
character  should  not  be  made  to  depend  upon  finespun  theories  based 
upon  scientific  technicalities,  but  such  laws  should  be  given  a  practi- 
cal constniction  and  application.  For  all  practical  purposes,  when 
a  person  has  lost  the  sight  of  an  eye,  he  has  lost  the  eye,  and  to  say 
that  the  statute  providing  compensation  for  the  loss  of  the  sight  of 
an  eye  does  not  apply  here  because  of  the  remote  possibility  of  Kaage 
losing  his  good  eye,  whereby  he  can  through  artificial  means  gain  a 
certain  amount  oi  use  of  the  injured  member,  is  to  place  a  construc- 
tion on  a  remedial  act  which  deprives  it  of  all  practical  effect.  Sucli 
could  not  have  been  the  intention  of  the  legislature  in  passing  this  act. 


Workmen's  Compensation — Dis.\bility — Waiting  Perioi>— Lump- 
sum Settlements — RaffdgJielle  v,  Russell^  Supreme  Court  of  Kan- 
sas {Dec.  7, 1918),  176  Faciiic  Reporter,  page  6JfO,—V2i\\\  Raffaglielle 
was  employed  in  the  coal  mine  of  the  defendant  Russell  when  a  large 
rock  fell  upon  a  workman  with  whom  he  was  working.  In  attempt- 
ing to  lift  the  rock  from  the  injured  man  he  strained  himself,  sus- 
taining a  femoral  rupture.  He  was  not  totally  disabled  and  con- 
tinued to  work,  although  he  suffered  great  pain  and  was  unable  to 
do  the  heavier  work  of  his  occupation.  He  recovered  compensation 
in  the  lower  court  and  the  employer  appealed.  In  affirming  the  award 
for  compensation  the  court  said  in  part : 

•  Defendant  contends  that  there  was  no  evidence  to  sustain  the  find- 
ing of  diminished  capacity,  and  cites  part  of  section  5896  of  the 
General  Statutes  of  1915,  wliich  before  the  amendment  of  1917  (Laws 
1917,  ch.  226),  provided: 

"  That  {a)  the  employer  shall  not  be  liable  under  this  act  in  re- 
spect of  any  injury  which  does  not  disable  the  workman  for  a  period 
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of  at  least  two  weeks  from  earning  full  wages  at  the  work  at  which 
he  is  employed." 

The  statute  quoted  does  not  mean  that,  unless  a  workman's  injuries 
totally  disable  him. from  laboring  for  the  first  two  weeks  succeeding 
his  mishap,  he  can  not  recover.  It  means  that,  unless  the  injury 
is  sufBciently  serious  to  disable  him  for  two  weeks,  the  injury  is  con- 
sidered by  the  statute  to  be  too  trivial  for  its  concern.  The  statute 
would  discourage  malingering  and  the  harassing  of  employers  with 
petty  claims  of  little  or  no  merit.  But  it  would  never  do  to  say  that 
the  courageous  workman  who  sticks  to  his  task  notwithstanding  his 
pain  and  injury  is  to  be  penalized  for  so  doing.  Neither  would  it 
9o  to  say  that  an  injured  workman  w^ho  in  pain  and  distress  and 
with  the  gratuitous  help  of  his  fellow  workmen  can  still  earn  as  much 
as  he  was  wont  to  do  oefore  his  strengtli  and  vigor  were  impaired 
is  not  entitled  to  compensation.  A  workman  who  is  injured  is  not 
compelled  to  lay  off  then  and  there  for  two  weeks  to  protect  his  ric^hts 
under  the  act.  The  soldier  who  is  wounded,  but  still  "carries  on," 
is  looked  upon  as  a  hero ;  the  injured  workman  who  likewise  attempts 
to  "carry  on"  will  lose  nothing  by  so  doing  when  his  rights  become 
a  matter  of  judicial  determination. 

The  court  discerns  no  trouble  as  to  the  sufficiency  of  the  evidence 
of  diminished  earning  capacity.  The  plaintiff  was  so  much  distressed 
that  he  had  to  go  to  another  State,  to  a  mine  where  the  coal  vein 
was  eight  feet  thick  and  where  his  "  buddies  "  (friendly  fellow  wort- 
men)  would  help  him  with  heavy  lifting.  The  court  attaches  no 
controlling  significance  to  the  fact  that  his  semimonthly  pay  checks 
were  sometimes  as  large  or  larger  after  his  injury  than  they  wer» 
before  he  was  hurt.  The  evidence  showed  that  in  the  days  of  his  full 
vigor  he  occasionally  took  a  lay-off  to  enjoy  himself;  since  his  injiinr 
he  is  occasionally  compelled  to  take  a  lay-off  because  of  pain  whicA 
now  attends  his  arduous  vocation.  These  were  merely  circumstances 
to  be  considered  with  all  the  other  facts,  pro  and  con,  in  detemvining 
whether  plaintiff's  claim  was  genuine  or  spurious. 

The  trial  court  had  allowed  a  request  for  a  commutation  to  a  lump 
sum,  and  the  contention  was  made  that  it  had  erred  therein,  abusing 
its  discretion.  The  supreme  court  recognized  the  possibility  of  a 
recovery  within  the  period  of  eight  years  during,  which  payments 
might  continue,  if  the  workman  should  undergo  an  operation,  but 
this  did  not  prove  that  the  court  had  abused  its  discretion.  Citing 
a  provision  of  the  Kansas  statute  authorizing  lump-sum  awards  in 
cases  where  the  employee  is  compelled  to  sue  to  recover  benefits  under 
the  act,  the  court  said : 

Since  the  statute  gave  the  injured  workman  a  right  to  a  lump-sum 
judgment,  and  merely  added  a  grant  of  discretionary  power  to  the 
court  to  modify  that  right,  a  failure  to  exercise  a  discretionary 
power  which  the  trial  court  might  or  might  not  care  to  use  does  not 
ordinarily  aiSount  to  abuse  of  discretion. 

The  judgment  is  affirmed. 
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Workmen's  Compensation — Disfigurement — Constitutionality 
OF  Statute — Sweeting  v.  American  Knife  Co,  et  aZ.,  Court  of  Ap- 
peals of  New  York  {Apr.  8^  1919) ,  12S  Northeastern  Reporter^  page 
^2, — The  plaintiff,  Sweeting,  was  employed  in  the  grinding  depart- 
ment of  the  American  Knife  Co.  The  explosion  of  an  emery  wheel 
destroyed  the  bridge  of  his  nose,  giving  him  what  is  commonly 
known  as  a  flat  nose,  with  deep  scars  upon  his  face.  The  commis- 
sion made  an  award  of  $2,500  for  serious  facial  disfigurement  accord- 
ing to  the  provisions  of  subdivision  3  of  section  15  of  the  workmen's 
compensation  law  (Consol.  Laws,  ch.  67,  as  amended  in  1916),  allow- 
ing a  maximum  award  of  $3,500  as  compensation  for  disfigurement. 
The  employer  and  insurance  carrier  insisted  that  this  provision  was 
unconstitutional  and  void  because,  as  they  argue,  such  injuries  have 
DO  relation  to  the  loss  of  the  employee's  earning  power.  The  lower 
( ourt  affirmed  the  award  of  the  commission  and  on  appeal  the  award 
was  again  affirmed,  the  court  of  appeals  saying  in  part : 

The  award  would  stand,  therefore,  though  the  facial  disfigure- 
ment were  unrelated  to  loss  of  earnings.  But  in  truth  it  is  related, 
and  so  the  legislature  must  have  found.  One  can  not  defeat  a  statute 
by  a  presumption  that  in  its  enactment  the  truths  of  life  have  been 
i«;nored.  The  presumption  is,  on  the  contrary,  that  they  have  been 
l)erceived  and  heeded.  But  one  of  the  truths  of  life  is  that  serious 
facial  disfigurement  has  a  tendency  to  impair  the  earning  power  of 
its  victims.  In  some  callings  it  would  rule  out  altogether  an  appli- 
cant for  employment.  In  most  it  would  put  him  at  a  disadvantage 
when  placed  in  competition  with  others.  There  may,  of  course,  be 
individual  instances  of  disfigurement  without  impairment  of  earn- 
ing power.  That  is  tnie  also  where  tliere  has  been  the  loss  of  a 
linger  or  a  foot  or  an  eye.  Lawmakers  framing  legislation  must 
deal  with  general  tendencies.  The  average  and  not  the  exceptional 
case  determines  the  fitness  of  the  remedy. 

This  case  was  carried  to  the  Supreme  Court  of  the  United  States 
on  appeal  and  there  affirmed,  in  conjunction  with  other  cases  under 
the  same  statute.    (See  next  case  below.) 


Workmen's  Compensation — Disfigurement — Constitutionality 
OP  Statute — Loss  of  Earning  Capacity — Due  Procjess  of  Law — New 
York  Gen^t.  R.  Go.  v.  Bianc^  American  Knife  Co.  et  cH.  v.  Sweetin/j^ 
(lark  Knitting  Co.  {Inc.)  et  aJ.  v.  Va^^hn^  United  States  Supreme 
Court  {Nov.  lOj  1919)  y  Jfi  Supreme  Court  Reporter^  pdge  44- — This 
<]ecision  is  the  result  of  appeals  by  three  employers  and  an  insurance 
carrier  from  orders  issued  by  the  appellate  division  of  the  Supreme 
Court  of  New  York,  and  affirmed  by  the  New  York  Court  of  Ap- 
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peals,  affirming  awards  by  the  State  industrial  commissLoii  of  coffi- 
pensation  to  the  injured  employees  for  facial  or  head  disfigurement 
It  is  contended  that  the  provision  of  the  compensation  statute  allow- 
ing awards  for  disfigurement,  added  by  an  amendment  of  1916,  is  un- 
constitutional as  an  unreasonable  exercise  of  the  police  power  of  the 
State,  and  that  it  deprives  the  employers  of  their  property  without 
due  process  of  law  because  it  allows  compensation  where  no  loss  of 
earning  capacity  has  been  suffered.  Mr.  Justice  Pitne}^  delivered  tlie 
opinion  of  the  United  States  Supreme  Court  upholding  the  constitu- 
tionality of  the  provision. 

He  first  called  attention  to  the  fact  that  the  compensation  law  had 
been  held  constitutional  by  the  court  prior  to  the  amendment.  (New 
York  Central  E.  R.  Co.  v.  White,  24:3  U.  S.  188,  37  Sup.  Ct.  247  [see 
Bui.  Xo.  224,  p.  2:^2 J.)    Continuing,  Mr.  Justice  Pitney  said : 

The  sole  contention  here  is  that  the  amendment  of  1916  deprives 
the  respective  plaintiffs  in  error  of  property  w^ithout  due  process  tif 
law,  in  contravention  of  the  fourteenth  amendment. 

The  argument  is  that  an  award  for  disfigurement,  made  whollv 
independent  of  claimant's  inability  to  work,  is  not  based  upon  im- 
pairment of  earning  power;  that  only  such  impairment  can  justify 
imposing  upon  an  employer  without  fault  compulsory  payment  by 
way  of  compensation  to  an  injured  workman;  and  hence  that  the 
''disfigurement  clause"  is  not  a  reasonable  exercise  of  the  police 
power,  but  is  arbitrary  and  oppressive. 

Ev\?n  were  impairment  of  earning  power  the  sole  justification  f(ir 
imposing  compulsory  pavment  of  workmcn^s  compensation  upon  the 
employer  in  such  cases  it  would  be  sufficient  answer  to  the  present 
contention  to  say  that  a  serious  disfigurement  of  the  face  or  head 
reasonably  may  be  regarded  as  having  a  direct  relation  to  the  in- 
jured pei'son's  e^irning  power,  irrespective  of  its  effect  upon  his  mere 
capacity  for  work. 

Under  ordinary  conditions  of  life  a  serious  and  unnatural  dis- 
figurement of  the  face  or  head  very  probably  may  have  a  harmful 
effect  upon  the  ability  of  the  injured  person  to  obtain  or  retain  em- 
plovment.  liaving  aside  exceptional  cases,  which  we  must  assume 
will  be  fairly  clealt  with  in  the  proper  and  equitable  administration 
of  the  act,  such  a  disfigurement  may  render  one  repulsive  or  offensive, 
to  the  sight,  displeasing  or  at  least  less  pleasing  to  employer,  to 
fellow  emplovees,  and  to  patrons  or  customers.  (See  Ball  ^.  Wm. 
Hunt  &  Sons^  (Ltd.) ,  1912,  App.  Cas.  496.) 

But  we  can  not  concede  that  imi>airment  of  earning  power  is  the 
sole  ground  upon  wliich  compulsory  compensation  to  injured  work- 
men legitimately  may  be  based.  Unc|uestionably  it  is  a  rational 
basis,  and  it  is  adopted  for  the  generality  of  cases  by  the  New  York 
law.  But  the  Court  of  Appeals  has  construed  the  1916  amendment 
as  permitting  an  allowance  for  facial  or  head  disfigurement^  although 
it  does  not  impair  the  claimant's  earning  capacity.  (Matter  of  Erick- 
son  V.  Preuss,  223  X.  Y.  365.  3GS;  119  X.  E.  555  [Bui.  Xo.  258,  p. 
167] ;  and  see  opinion  of  Judge  Cardozo  in  the  present  case,  L^J**) 
X.  Y.  199,  200 ;  123  X.  E.  82  [above] .)  In  view  of  this,  and  there  be- 
ing no  specific  finding  of  such  impairment  in  these  cases,  it  is  proj^er 
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to  say  that  in  our  opinion  the  "  due  process  of  law  "  clause  of  the 
foui-teenth  amendement  does  not  require  the  States  to  base  com- 
pulsory compensation  solely  upon  loss  of  earningjpower. 

The  New  i  ork  law  as  at  nrst  enacted,  the  Washington,  and  the 
Arizona  laws  jpresented  for  our  consideration  three  different  methods 
adopted  for  the  purpose  of  imposing  upon  the  industry  the  burden 
of  making  some  compensation  for  the  human  wastage  attributable 
to  the  hazards  of  the  work.  We  were  unable  to  find  that  any  of 
these  ran  counter  to  the  "  due  process  "  clause.  Ifor  does  that  pro- 
vision debar  a  State  from  adopting  other  methods  or  a  composite 
of  different  methods  provided  the  result  be  not  inconsistent  with 
fundamental  rights. 

And  we  see  no  constitutional  reason  why  a  State  may  not  in  ascer- 
taining the  amount  of  such  compensation  in  particular  cases  take 
into  consideration  any  substantial  physical  impairment  attributable 
to  the  injury,  whether  it  immediately  affects  earning  capacity  or  not. 

For  the  reasons  thus  outlined  it  was  not  unreasonable,  arbitrary, 
or  contrary  to  fundamental  right  to  embody  in  the  New  York  work- 
men's compensation  law  a  provision  for  a  sf)ecial  allowance  of  com- 
pensation for  a  serious  disfigurement  of  the  face  or  head.  Xor  is 
there  any  ground  for  declaring  that  the  allowance  prescribed  by 
the  1916  amendment  exceeds  the  constitutional  limitations  upon  the 
State  power. 

eJudgments  affirmed. - 

Workmen's  Compensation — Election — Minors — Chicago^  R,  /.  <t 
P.  Ry  Co,  V.  Fuller  et  al.j  Supreme  Court  of  Kansas  {Dec,  ff,  1919)^ 
186  Pacific  Reporter^  P<^^  ^^^- — Fuller,  a  minor  of  20  years,  was  in- 
jured in  November,  1917,  while  in  the  employ  of  the  railway  com- 
pany. The  compensation  law  of  Kansas  by  amendments  made  in 
1917  automatically  brought  all  employers  and  employees  under  the 
act,  and  those  not  desiring  to  be  governed  by  the  law  were  required 
to  make  a  written  election  to  that  effect.  The  railway  company  sub- 
mitted the  question  of  Fuller's  compensation  for  his  injuries  to  an 
arbitrator,  who  made  an  award  under  the  workmen's  compensation 
act  (Laws  1917,  ch.  226)  which  was  affirmed  by  the  district  court. 
Fuller  appealed  from  the  award,  declaring  that  because  he  was  a 
minor  he  was  not  subject  to  the  provisions  of  the  act.  The  court 
failed  to  take  this  view  and  affirmed  the  award,  saying  in  part : 

The  appellants  also  contend  that  because  Fuller  was  a  minor  when 
the  accident  occurred  he  was  not  bound  by  the  provisions  of  the  law 
making  the  statute  applicable  to  employees  who  filed  no  notice  of  an 
election  to  the  contrary.  (Gen.  Stat.  1915,  sec.  5939 ;  Laws  1917,  ch. 
226,  sec.  24.)  The  argument  is  that  the  matter  is  contractual,  and  that 
a  minor  is  not  bound  by  his  contracts.  The  compensation  act  by  vari- 
ous references  to  minor  workmen  fairly  shows  an  intention  to  bring 
them  within  its  provisions.  It  is  competent  for  the  legislature  to 
place  upon  minoi-s  the  obligation  of  an  affirmative  election  not'to 
come  within  the  compensation  act  in  order  not  to  be  subject  to  its 
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provisions  (Young  v.  Sterling  Leather  Works,  91  N.  J.  Laws,  289, 
102  Atl.  395),  and  this  it  appears  to  have  done.  If  the  result  sought 
to  be  attained  is  inconsistent  with  the  general  law  with  respect  to  the 
extent  to  which  a  minor  is  bound  by  his  contracts,  then  the  more  re- 
cent act  controls,  the  prior  law  being  repealed  by  implication  to  the 
extent  of  the  conflict.  Provision  is  made  in  the  statute  for  any  right, 
privilege,  or  election  accruing  to  an  "  injured  workman  "  bein^  exer- 
cised in  his  behalf  by  his  guardian  ((xen.  Stat.  1915,  sec.  5904),  but 
the  language  obviously  has  no  relation  to  the  choice  between  coming 
within  the  law  or  rejecting  its  provisions  before  injury.  The  atten- 
tion of  the  legislature  having  been  directed  to  the  matter  of  guardian- 
ship and  no  provision  having  been  made  for  the  action  of  a  guardian 
in  the  matter  of  electing  whether  to  come  within  the  law  or  not,  the 
inference  seems  just  that  the  intention  was  for  the  minor  to  be  left  to 
make  his  own  choice,  or  to  change  the  choice  which  the  State  may  be 
deemed  to  have  made  for  him  in  the  first  instance. 
The  judgment  is  affirmed. 


Workmen's  Compensation — Election — Presumption — Starrs  v. 
IruJvstrial  Commission^  Supreirve  Court  of  Illinois  {Dec.  18 y  1918)^ 
121  NortJieastem  Reporter^  pcuje  S67. — Jacob  Dier  was  regularly 
employed  by  the  foreman  of  the  plaintiff,  Storrs,  who  was  engaged 
in  no  other  business  than  the  managing,  maintaining,  and  keeping 
in  repair  of  some  12  or  16  buildings.  Dier  was  a  painter,  and  in  the 
course  of  his  employment  he  received  an  injury  to  one  eye  which  de- 
stroyed the  sight.  The  law  of  Illinois  was  at  the  time  elective ;  and 
Storrs  had  made  no  election.  He  therefore  claims  that  he  was  not 
subject  to  the  workmen's  compensation  act.  The  court,  in  affirming 
the  judgment  of  the  lower  court  that  he  was,  spoke,  in  part,  as 
follows : 

Every  employer  enumerated  in  subdivision  1  of  paragraph  (6)  of 
section  3  (sec.  i28)  is  conclusively  presumed  to  be  subject  to  the  act 
unless  he  elects  to  the  contrary.  Plaintiff  in  error  (Storrs)  made  no 
election.  Among  the  occupations,  enterprises,  or  businesses  enumer- 
ated in  paragraph  (6)  are  "the  building,  maintaining,  removing, 
repairing,  or  demolishing  of  any  structure,  except,"  etc.  If  plaintiff 
in  error  was  subject  to  the  act,  it  was  because  he  was  engaged  in  the 
occupation  or  business  of  maintaining  buildings.  He  looked  after 
renting  the  property  and  collecting  the  rent,  and  for  the  purpose  of 
keeping  it  in  good  condition  he  had  a  regularly  employed  foreman 
and  also  employed  such  other  help  as  was  needed.  He  engaged  in 
no  work  of  any  kind  for  others  and  was  not  a  contractor  or  builder. 
All  he  did  was  to  look  after  and  care  for  his  property  and  that  of 
his  children.  Lexicographers  define  "  maintain  ":  "  To  hold  or  keep 
in  any  particular  state  or  condition;  in  a  state  of  efficiency  or  va- 
lidity; to  keep  up."  It  would  seem  clear  that  plaintiff  in  error  was 
engaped  in  tne  business  or  occupation  of  maintaining  buildings 
within  the  usual  and  ordinary  meaning  of  that  term.  If  he  had  not 
been  the  owner,  but  had  contracted  to  look  after,  maintain,  and  keep 
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in  repair  the  buildings  for  other  owners,  from  whom  he  received 
compensation  for  his  services,  it  could  not  reasonably  be  disputed 
that  his  business  x>r  occupation  would  come  within  the  act.  The  fact 
that  he  was  J;he  owner  and  received  his  compensation  from  rents  of 
the  properties  we  can  not  believe  to  relieve  him  from  liability  under 
the  provisions  of  the  workmen's  compensation  act.  • 

"V\  e  are  of  the  opinion  the  contention  that  the  plaintiff  in  error  was 
not  engaged  in  an  occupation  subject  to  the  act  can  not  be  sustained. 


Workmen's  Compensation — Employee — Course  of  Employ- 
ment— Farrington  v.  United  States  Railroad  Administration  et  aJ., 
Cam^t  of  Appeals  of  New  York  {Mar.  P,  1920)^  127  Northeastern  Re- 
porter, page  272, — John  Farrington  and  another  laborer  were  engaged 
in  unloading  some  screenings  for  their  employer  from  a  Long  Island 
Railroad  freight  car  standing  on  the  tracks  of  the  railroad  company. 
The  two  men  had  completed  their  days'  work  and  had  boarded  a  motor 
truck  of  their  employer  to  return  to  their  homes  when  the  station 
agent  of  the  Long  Island  Railroad,  who  together  with  a  helper  was 
endeavoring  to  shiit  the  door-  of  a  box  car,  called  to  them  to  help 
him  close  the  door.  This  the  men  did,  but  in  so  doing  the  tip  of 
Farrington's  finger  was  clipped  off.  An  infection  set  in  and  he  later 
died  of  tetanus.  The  lower  courts  affirmed  an  award  by  the  in- 
dustrial commission  and  the  defendant  appealed.  The  decision  and 
award  were  reversed  by  the  court  of  appeals  on  the  ground  that 
Farrington  was  not  an  employee  of  the  railroad  company  and  there- 
fore the  accident  did  hot  occur  in  the  "course  of  employment"  by 
the  railroad  company,  so  as  to  render  it  liable  under  the  workmen's 
compensation  act. 

In  taking  this  action,  the  court  of  appeals  adopted  the  dissenting 
opinion  of  Judge  Henry  T.  Kellogg  in  the  trial  in  the  supreme  court, 
appellate  division  (179  N.  Y.  Supp.,  920),  which  reads  in  part: 

The  agent  [of  the  railroad  company]  testified  that  he  had  no 
authority  to  employ  labor,  and  particularly  to  employ  the  two  men 
whose  help  he  asked.  These  men  had  finished  their  work  and  were 
about  to  go  home  on  their  employer's  truck,  when  they  were  called 
upon  to  do  a  friendly  act  reqiiiring  the  exertion  of  their  strength 
but  for  a  moment  of  time.  To  call  their  acts  those  of  a  new  em- 
ployment, rather  than  acts  of  kindness  gratuitously  performed,  is 
to  supplv  a  mercenary  motive,  where  the  proven  facts  indicated  that 
none  existed. 

Workmen's  Compensation — Employee — Independent  Contrac- 
tor— Casual  Employment — Well  Repairer — Otmcr  v.  Pernj,  Su- 
prenie  Court  of  New  Jersey  {Dec.  16^  1919),  108  Atlantic  Reporter^ 
page  269. — Frank  J.  Perry  was  employed  by  Matilda  Otmer  to  repair 
a  well.    He  was  paid  $8  per  day  and  Avas  free  to  make  the  repairs 
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in  whatever  way  he  deemed  best.  He  worked  on  the  pump  for  3 
days  and  then  was  discharged  and  another  hired,  but  after  some 
days  the  second  man  was  also  discharged  and  Perry  was  reemployed 
to  finish  the  work  at  the  old  rate  of  $1  per  hour.  There  was  only 
two  hours'  work,  and  in  part  payment  Perry  was  to  receive  the  old 
pump.  While  he  was  completing  the  work  a  pipe  which  had  been 
insecurely  joined  slipped  and  injured  his  index  finger,  disabling  him 
for  10  weeks.  He  brought  proceedings  under  the  workmen's  com- 
pensation act  and  was  allowed  an  award  for  6  weeks.  The  emploj'er 
appealed  and  the  decision  was  reversed  on  the  ground  that  Perry 
was  an  independent  contractor  and  not  an  employee  under  the  work- 
men's compensation  act.  The  opinion  of  the  court  is  in  part  as  fol- 
lows: 

The  work  which  the  petitioner  contracted  to  perform  in  this  in- 
stance was  of  a  distinct  and  specific  character,  in  the  execution  of 
wliich  he  was  unhampered  and  uncontrolled  by  the  views  and  orders 
of  an  immediate  superior;  and  when  the  work  was  executed  the 
relationship  of  the  parties  arising  out  of  the  contract  was  at  an  end. 
In  that  fact  inheres  the  distinction  which  differentiates  the  work  or 
employment  of  the  ordinary  servant  from  that  of  an  independent 
contractor. 

The  legal  statns  existing  between  these  parties  under  their  contract 
was  manifestly  one  in  which  the  defendant  contracted  for  a  certain 
specific  result,  and  left  the  modus  operandi  entirely  to  the  petitioner. 
The  defendant  obviously  was  interested  only  in  the  specific  result  of 
reparation,  and  not  in  the  means  of  its  execution,  and  that  feature  of 
the  contract  was  entirely  left  to  the  judgment  and  discretion  of  the 
petitioner. 

The  rule  applicable  to  the  situation  is  therefore  that  to  wliich  I 
have  adverted,  and  not  the  familiar  doctrine  arising  from  the  rela- 
tionship of  master  and  servant,  arising  out  of  the  "servitium"  of 
the  civil  and  common  law,  as  expounded  in  1  Blackstone,  428.  Em- 
phasis is  given  to  this  distinction  by  the  provisions  of  the  act  upon 
which  this  application  is  based,  which  pro^ddes  that  the  word  "  em- 
ployer" is  declared  to  be  synonymous  with  "master,"  and  "em- 
ployee "  with  "  servant."    Section  3,  Laws  1911,  ch.  95. 

The  judgment  awarding  compensation  was  therefore  reversed. 


Workmen's  Compensattox — Emfloyee — Independent  Contrac- 
tor— Findings  of  Industrial  Board — Muncie  Foundry  &  Machine 
Co,  V.  Thompson^  Aj/feUate  Court  of  Indiana-^  Division  No.  1  {May 
P,  J 910),  123  North^asteim  Reporter^  p^Hf^  1^6. — Thompson  was  em- 
ployed by  the  machine  company  to  unload  coke  from  freight  cars 
into  bins  provided  for  that  purpose.  He  was  paid  40  cents  for  each 
ton  he  unloaded.  While  at  work  a  conveyor  became  stuck  and  his 
hand  was  injured  while  attempting  to  dislodge  some  lumps  of  coal. 
The  industrial  board  allowed  him  an  award  for  the  injuries  be  sus- 
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tained.  The  company  appealed,  alleging  that  Thompson,  inasmuch 
as  he  was  being  paid  by  the  ton,  was  an  independent  contractor  and 
not  an  employee  and  that  the  findings  of  the  commission  were  not 
sufficient.  The  court  held  that  Thompson  was  not  an  inde])enden.t 
contractor,  but  also  held  that  the  findings  of  the  commission  were 
insufficient,  saying  in  part : 

It  is  frequently  said  in  cases  that — 

"  To  draw  the ,  distinction  between  independent  contractors  and 
servants  is  often  difficult,  and  the  rules  which  courts  have  undertaken 
to  lay  down  on  this  subject  are  not  always  simple  of  application.'" 

What  contract,  as  an  independent  contractor,  did  the  appellee  have 
with  the  appellant?  How  many  cars  must  he  unload  at  40  cents  per 
ton,  before  his  contract  would  be  complete?  Or  during  what  period 
of  time  was  he,  under  his  contract,  to  unload  cars  for  the  appellant? 
As  to  each  of  these  questions  there  is  no  answer  found  in  this  record 
favorable  to  the  appellant. 

Contracts  are  entered  into  for  the  purpose  of  acquirim;  rights,  on 
the  one  hand,  and  imposing  obligations  on  the  other.  Tlie  appellee 
could  cease  to  labor  for  the  appellant  at  any  time  he  chose,  and  the 
appellant  had  the  right  to  discharge  him  at  any  time  it  chose.  Ap- 
pellee's pay  instead  of  being  measured  by  the  hour,  day,  week,  or 
month,  was,  by  this  contract,  to  be  measured  by  the  ton  of  coke  un- 
loaded; but  he  was  none  the  less  a  laborer,  in  the  employ  of  the  ap- 
pellant, doing  appellant's  work  at  the  time  he  received  the  injury 
in  question. 

In  cases  of  this  character  there  are  five  facts  which  must  be  found 
as  a  legal  basis  for  an  award  of  compensation,  viz. : 

(1)  That  claimant  was  an  employee. 

(2)  That  he  received  an  injury  by  accident. 

(3)  That  the  accident  arose  out  of  and  in  the  course  of  the  em- 
ployment. 

(4)  The  character  and  extent  of  such  injury. 

(5)  Claimant's  average  weekly  wage. 

For  the  failure  of  the  board  to  find  facts  necessary  to  sustain  its 
award,  this  cause  is  reversed  and  remanded  to  said  industrial  board, 
with  directions  to  restate  its  findings  of  fact,  and  for  further  ])ro- 
ceedings  not  in  conflict  herewith. 


Workmen's  Compensation  —  "EMPU>yEE"  —  Shot  Firer  in 
Mine — BidweU  Coal  Co.  v.  Davidson^  ASuprenie  Court  of  Iowa  {Xov. 
15^  1919)^  17 i  Northxcestem  Reporter^  p<i(je  592, — ^The  law  of  Iowa 
requires  mines  to  employ  shot  examiners,  and  it  is  admitted  that  they 
are  mine  employees.  The  miners  of  the  Bidwell  Coal  Co.'s  mine  con- 
sidered it  desirable  that  only  one  person  be  permitted  to  fire  the  dyna- 
mite shots  used  in  blasting  down  solid  coal.  The  miners  worked  for 
the  mine  under  an  agreement  whereby  they  were  to  receive  a  certain 
sum  per  ton  for  each  ton  of  coal  min^.  They  were  permitted  to 
select  the  person  who  was  to  act  as  shot  firer,  and  they  were  also  per- 
mitted to  discharge  him.    The  company  deducted  a  certain  sum  from 
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the  amount  to  be  paid  the  miners  on  each  ton  mined  for  the  purpose 
of  paying  the  shot  firer,  because  it  is  part  of  a  miner's  duty  to  fire 
his  own  shots.  Tlie  miners  usually  appointed  the  shot  examiner  to 
act  as  shot  firer  and  had  appointed  one  Medford  to  act  in  this  ca- 
pacity. Med  ford  left  and,  with  the  knowledge  and  consent  of  both 
the  company  and  the  miners  Davidson  took  his  place  as  shot  exam- 
iner and  shot  firer.  While  engaged  in  firing  a  shot  Davidson  was 
killed.  The  compensation  commission  refused  to  grant  his  widow  an 
award  on  the  ground  that  Davidson  was  not  an  employee  of  the  com- 
pany. On  appeal  the  district  court  held  that  Davidson  was  in  fact 
an  employee  of  the  companj',  and  that  compensation  should  be 
awarded.  The  company  appealed  to  the  supreme  court,  which  af- 
firmed the  judgment  of  the  district  court  allowing  an  award.  The 
opinion  is  in  part  as  follows: 

Under  the  stipulation  but  one  question  remains  open  for  considera- 
tion :  Was  Ben  Davidson  an  employee  of  the  plaintiff  company  at  the 
time  he  received  his  injuries? 

It  is  true,  as  a  general  proposition,  and  we  think  the  record  shows 
it  was  so  understood  in  conferences  between  the  miners  and  the  com- 
pany, that  the  management  of  the  mine  and  the  direction  of  the  mine 
are  vested  exclusiveTj'^  in  the  operators  of  the  mine,  and  that  the 
miners  have  no  right  to  abridge  this  right.  The  selection  of  a  shot 
firer  was  given  by  the  company  to  the  miners  in  the  mine,  and  it  is 
said  that  whenever  a  majority  of  the  miners  in  any  mine  decide  to  do 
so,  they  may  select  the  shot  firers  for  the  mine.  That  is,  the  company, 
having  authority  to  i^elect  its  own  employees,  delegated  to  the  miners 
the  right  to  select  certain  persons  to  do  certain  work  in  the  mine.  The 
work  to  be  done  in  the  mine  was  for  the  use  and  benefit  of  the  mine 
owners.  The  power  to  select  the  workmen  rests  originally  and  pri- 
marily in  the  owners.  They  may  delegate  that  right  to  select  to  an- 
other. The  selection  made  under  this  delegated  power  is  the  selection 
of  the  mine  operators  themselves. 

This  thing  is  clear :  This  man  was  working  in  the  mine,  doing  work 
for  the  company  in  the  mine,  with  the  knowledge  and  consent  of  the 
company,  and  tor  the  purpose  of  more  effectually  carrying  on  the 
work  in  which  the  operators  were  engaged.  He  was  engaged  at  the 
time  he  was  injured  in  performing  an  indispensable  part  of  the  min- 
ing operations  carried  on  in  the  mine.  He  was  doing  a  part  of  the 
business  of  mining  for  which  miners  were  directly  emploved.  The 
appellant  knew  that  he  was  doing  this  w^ork  for  them.  If  he  had 
been  employed  directly  by  the  company  as  shot  firer,  the  liability  of 
the  company  would  be  apparent  under  the  workmen's  compensation 
act. .  The  fact  that  they  had  delegated  to  the  miners  the  right  to 
select  him  to  do  this  particular  work,  indispensable  to  a  proper  carry- 
ing on  of  the  work,  does  not  change  the  relationship. 


WoRK^i  EN 's  C(m PENSATiox — FiMPLcn  EE — VoLi'NTEERs — Geovge  S, 
Mepham  cf*  Co.  v.  hidu^truil  CoDwussian^  Supreme  Court  of  Illvnois 
{Oct  27^  1919)^  12 If,  Northeastern  Reporter^  page  oJfi. — Stephens  was 
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emi>loyed  by  George  S.  Mepham  &  Co.  to  operate  two  paint  mix- 
ers known  as  chasers.  On  the  other  side  of  the  room  in  whi^h 
Stephens  was  employed  were  two  other  chasers  operated  by  Roberts, 
A  heavy  belt  which  turned  the  shaft  that  transmitted  power  to 
Roberts's  chasers  broke  and  had  to  be  repaired  by  the  millwright. 
The  broken  belt  in  no  way  affected  Stephens's  chasers.  The  foreman 
called  Roberts  and  one  Tipton  to  help  put  the  belt  back  on  the  pulley. 
While  they  were  doing  this  Stephens,  who  was  passing,  offered  to 
do  it  for  them,  and  before  the  foreman  could  prevent  him  he  took 
a  rod  and  attempted  to  push  the  belt  on  the  pulley,  but  the  belt 
pushed  the  rod  against  the  pulley  in  which  it  became  caught  and 
whirled  Stephens  around  and  threw  him  to  the  floor.  When  picked 
up  he  was  dead.  His  widow  brought  proceedings  for  compensation 
and  was  allowed  an  award,  but  on  appeal  the  award  was  qu^^shed. 
The  widow  appealed  from  the  decision  quashing  the  award,  bvit 
that  decision  was  affirmed  by  the  supreme  court.    The  opinion'  is  in 

part  as  follows : 

■      '       '  • 
In  the  instant  case  deceased  was  neither  required  nor  expected  to 

assist  in  adjusting  this  belt.  The  foreman  had  called  two  men  to 
help,  and  it  is  apparent  no  more  were  needed.  It, was  merely  a  ques- 
tion of  time  until  the  belt  would  have  been  adjusted.  There  was  no 
emergency.  The  condition  of  that  belt  did  not  affect  the  pa.ft  of, 
the  work  which  deceased  was  employed  to  do.  Deceased  here  volun- 
teered his  services,  and  before  his  foreman  could  command  him  not 
to  perform  the  service  he  had  placed  himself  in  such  a  position  that 
he  could  not  save  himself  from  injury.  A  "volunteer  is  one  who 
introduces  himself  into  matters  which  do  not  concern  him  and  does 
or  undertakes  to  do  something  which  he  is  not  bound  to  do,  which 
he  has  not  been  in  the  habit  of  doing  with  his  employer's  knowledge 
or  consent,  or  which  is  not  in  pursuance  of  any  interest  of  the  master 
and  which  is  undertaken  in  the  absence  of  any  peril  requiring  him 
to  act  as  on  an  emergency. 

As  it  appears  from  the  testimony  of  the  fellow  employees  of  de- 
ceased that  deceased  was  volunteering  his  services  and  was  of  his  own 
volition  intermeddling  with  something  entirely  outside  the  work  for 
which  he  was  employed,  the  judgment  of  the  circuit  court  must  be 
and  is  affirmed. 

Judgment  affirmed. 


Workmen 's  Compensation — Em  ployee — Watchman  Qualified  as 
Deputy  Sheriff — EngeU  Copper  Miniifig  Co.  v.  Industrial  Accident 
Commission  et  al,^  Supreme  Court  of  Calif onna  {Nov.  ^,  1919)^  185 
Pacific  Reporter^  />^/7^  ^82, — The  mining  company  had  in  its  employ 
one  Franklin  H.  Smith,  who  was  a  general  utility  man,  fire  marshal, 
and  watchman.  In  order  that  he  might  perform  his  duties  with  the 
authority  of  law  he  was  deputized  as  a  sheiiiff.  He  had  never  served 
the  sheriff  in  a  criminal  matter  but  had  acted  in  several  civil  cases. 
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One  evening  a  Mexican  brought  some  whisky  into  one  of  the  shacks 
and  a  drunken  orgy  ensued,  in  the  course  of  which  one  of  the  occu- 
pants threatened  gun  play.  Smith  was  called  upon  to  quell  the  dis- 
turbance, and  when  he  went  to  the  shack  he  was  shot  and  killed.  His 
widow  was  awarded  compensation,  and  the  company  brought  cer- 
tiorari to  review  the  award,  claiming  that  because  Smith  was  a 
deputy  sheriff  his  wife  could  not  recover  under  the  workmen's  com- 
pensation law.  The  court  affirmed  the  award.  Its  opinion,  in  part, 
is  as  follows : 

Respondent  relies  upon  section  8  (a)  of  the  statute  (St.  1917,  p. 
835),  which  defines  the  term  "employee,"  and  includes  "all  elected 
and  appointed  paid  public  officers."  but  excludes  "  any  person  hold- 
ing an  appointment  as  deputy  clerk,  deputy  sheriff,  or  deputy  con- 
stable appointed  for  the  convenience  of  the  appointee,  but  receives 
no  compensation  from  the  county  or  municipal  corporation  or  the 
citizens  thereof  for  the  services  of  such  duty."  The  section,  however, 
provides : 

"That  such  last  exclusion  shall  not  deprive  any  person  so  depu- 
tized from  recourse  against  any  private  person  employing  him  for 
injury  occurring  in  the  course  or  and  arising  out  of  such  employ- 
ment/' 

The  question  presented  in  the  instant  case  involves  the  construc- 
tion to  be  placed  upon  the  words  of  the  proviso  above  quoted.  Peti- 
tioner contends  that  the  "employment  referred  to  in  the  proviso 
has  no  relation  to  the  performance  of  official  acts,  and  that  a  depu- 
tized person  can  be  an  employee  only  when  performing  some  act  in 
no  wise  connected  with  his  official  duties.  With  this  construction  we 
eitn  not  agree.  It  would  not,  we  think,  require  an  express  statutory 
reservation  to  secure  to  a  deputy  sheriff  the  right  to  compensation 
for  an  injury  received  in  the  course  of  working  at  a  mechanical  art 
or  trade.  The  clause  in  question  should  not  be  regarded  as  intended 
to  effect  this  purpose,  and  thereby  be  interpreted  as  a  purely  su- 
pererogatory enactment,  if  it  may  fairly  be  construed  in  such  a 
manner  as  to  give  it  a  rational  purpose.  In  our  opinion  the  statute 
is  to  be  construed  in  the  light  of  the  common  practice  of  property 
owners  to  choose  as  watchman  or  special  officers  men  who  are  depu- 
tized officers  of  the  law  and  to  secure  the  deputization  of  such  watch- 
man or  special  officers  engaged  by  them  as  are  not  already  deputies. 
It  is  obviously  to  this  class  of  deputies  that  the  excluding  clause  of 
the  statutfe  refers  in  sharp  contrast  to  the  provisions  of  the  including 
clause.  It  is  in  the  light  of  the  meaning  of  the  excluding  clause  that 
the  proviso  in  Question  must  be  read.  So  read,  its  clear  effect  is  to 
provide  that,  wnere  a  deputy  performs  acts  which,  while  official  in 
their  nature,  are  advantageous  to  the  employer  and  directed  by  him, 
not  incidentally  merely,  but  as  part  of  the  duties  prescribed  and  con- 
templated in  the  contract  of  employment,  then  such  deputy  is  acting 
in  the  course  of  his  private  employment  within  the  meamng  of  the 
provisions  of  the  workmen's  compensation  act. 

Upon  this  view  of  the  statute,  petitioner  can  not  escape  liability 
to  compensate  the  widow  for  the  death  of  Franklin  H.  Smith  on  the 
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plea  that  in  performing  the  duties  incident  to  his  employment  he  was 
also  fulfilling  a  duty  to  the  county. 
The  award  is  affirmed. 

» 

Workmen's  Compensation — Employee — Working  Director  op 
CoMPAj^Y— ^iZZer'*  Mutual  Casualty  Co.  v.  Hoover  et  al.^  Cowrt  of 
Civil  Appeals  of  Texas  {Nov.  5,  1919)^  216  Southwestern  Re- 
porter^ page  1^75. — ^This  action  was  brought  by  the  widow  and  sur- 
viving children  of  Guy  Frank  Hoover  against  the  insurer  of  the 
G.  B.  R.  Smith  Milling  Co.  for  compensation  under  the  workmen's 
compensation  act  for  the  death  of  the  husband  and  father  of  tlie 
plaintiffs.  Guy  Frank  Hoover  was  general  manager  and  head  miller 
of  the  milling  company.  He  was  also  a  director  in  the  corporation. 
He  did  not  have  authority  to  hire  and  discharge  the  employees  of  the 
company  although  occasionally  he  was  permitted  to  do  so,  that  func- 
tion being  exercised  by  the  president,  G.  B.  R.  Smith,  who  took  active 
part  in  the  management  of  the  business.  Hoover  was  killed  while  in 
the  performance  of  his  duties  as  head  miller,  and  upon  proceedings 
being  brought "  therefor  the  plaintiffs  were  awarded  compensation. 
The  insurer  appealed,  contending  that  because  Hoover  was  a  director 
in  the  corporation  he  could  not  at  the  same  time  be  an  employee 
and  therefore  recovery  was  barred  under  the  act  by  the  provisions  as 
amended  that  "  the  president,  vice  presidents,  secretary,  or  other 
officers  ♦  *  *  and  the  directors  "  of  corporations  which  accept 
the  act  "  shall  not  be  deemed  or  held  to  be  an  employee  within  the 
meaning  of  that  term  as  defined  "  in  the  act  (article  6246-83,  vol.  2, 
Vernon's  1918  Supp.  Civ.  &  Grim.  Stats.).  The  court  affirmed  the 
award,  replying  to  this  contention  as  follows: 

We  are  unable  to  agree  with  the  contention.  The  provisions  of  the 
quoted  article,  which  exclude  officials  of  the  corporation  from  par- 
ticipating in  the  benefits  of  the  act,  we  are  convinced  refer  to  them 
as  such;  that  is  to  say,  ivhile  they  are  engaged  in  the  performance 
of  the  duties  conferred  on  them  bv  the  directors  or  the  bv-laws  of 
the  corporation.  The  article  purports  to  deal  with  them  in  that 
respect  only.  It  neither  directly  nor  inferentiallv  denies  the  right 
of  such  officials  to  have  other  and  different  relations  with  the  cor- 
poration. Conceivably,  and  not  unnaturally,. officers  and  dii'ectors 
of  corporations  might  be  employed  in  the  performance  of  duties  of 
a  character  wholly  distinct  from  and  unrelated  to  those  ordinarily 
exercised  as  such  officials.  The  act  as  a  whole  neither  denies  them  the 
right  to  serve  in  the  capacity  of  an  ordinary  servant  or  employee, 
nor  denies  the  corporation  the  right  to  engage  their  services  in  that 
particular.  If,  as  matter  of  fact,  they  are  so  otherwise  employed, 
and  that  the  emplovment  is  such  as  to  bring  them  within  the  defini- 
tion of  **  employiee '"*  contained  in  the  act,  and  while  so  engaged  they 
are  injured,  they  are,  in  our  opinion,  entitled  to  the  benefits  of  the 
act.    What  employees  or  servants  are  included  in  the  definition,  or 
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what  particular  test  is  to  be  applied  to  determine  that  issue,  will 
depend  largely  upon  the  facts  of  each  case. 

In  the  present  case  it  is  not  claimed  that  Hoover  was  enraged  in 
the  performance  of  his  duties  as  director  when  injured.  It  is,  in 
effect,  conceded  that  his  services  were  such  as  to  raise  the  ordinary 
relations  of  master  and  servant,  as  it  is  also  conceded  that  he  was  in 
the  employ  of  the  milling  company  under  a  contract  of  hirer.  Such 
being  the  facts,  and  having  reached  the  conclusion  that  the  article 
excluding  corporate  officials  from  the  provisions  of  the  act  appli^ 
to  them  only  as  such,  it  becomes  our  duty  to  affirm  the  judgment  of 
the  trial  court. 

Workmen's  Comi^ensation — Employer  —  "  Business  "  —  Owning 
AND  Renting  Houses — Lauziei*  v.  Industrial  Accident  Ccyinvvission 
of  California  et  al.j  Diatnct  Court  of  Appeal  of  GcMforma^  Second 
DUtrict  {Oct.  22,  1919),  185  Pacific  Reporter,  page  570.— Clotildo 
Ljtuzier  was  a  housekeeper  for  her  son-in-law  and  daughter,  who  gave 
her  "  board  and  upkeep  "  in  exchange  for  her  services.  She  owneil 
four  small  frame  dwellings,  the  income  from  which  was  very  meager. 
The  houses  were  in  the  care  of  an  agent,  who  collected  the  rent  and 
looked  after  the  property.  The  roof  of  one  of  the  houses  needed  re- 
pairing, and  the  agent  employed  a  carpenter  to  do  the  work,  which 
consumed  one  hour  and  cost  30  cents.  While  descending  from  the 
roof  of  the  house  the  carpenter  fell  and  sustained  injuries,  for  which 
the  commission  awarded  him  compensation  under  the  act.  Mrs. 
Lauzier  claimed  that  she  was  not  liable  under  the  workmen's  compen- 
sation act  as  amended  (Stats.  1917,  p.  831),  and  appealed.  The 
award  was  annulled.     The  opinion  of  the  court  is  in  part  as  follows: 

It  is  argued,  however,  by  respondent,  in  justification  of  the  award 
made  that  the  amendment  to  the  act  made  in  1917  worked  an  exten- 
sion of  the  ordinary  definition  to  be  applied  to  the  terms  "  trade  or 
business,"'  and  macfe  appropriate  the  inclusion  of  conditions  which 
the  facts  of  this  case  disclose.  Particular  emphasis  is  placed  upon 
the  amendatory  phrases  that  the  words,  "  trade,  business,  profession, 
or  occupation  of  the  employer,"  "  shall  be  taken  to  include  any  under- 
taking actually  engaged  in  by  him  with  some  degree  of  regxilarity." 
As  we  interpret  that  amendment,  it  is  designed  to  have  a  clarifying 
effect  only  upon  the  original  terms  of  the  enactment.  The  use  of  the 
word  "undertaking"  we  think  of  itself  does  not  make  less  appli- 
cable the  ordinary  definition  of  the  word  "  business,"  and  we  believe 
that  that  phrase  should  be  read  as  though  the  word  "  business  "  im- 
mediately preceded  the  word  "undertaking."  Such  seems  to  us  to  be 
the  evident  and  plain  meaning.  It  was  no  doubt  the  intention  by  the 
amendment  to  make  it  clear  that  the  act  should  cover  a  business 
undertaking,  whether  the  same  was  continuallv  carried  on  or  onlv 
en^a^ed  in  at  intervals.  We  do  not  intend  to  intimate  it  as  our 
opinion  that  because  the  principal  business  of  the  petitioner  was  that 
of  housekeeper  she  might- not,  still  within  the  meaning  of  the  com- 
pensation act,  be  engaged  in  other  business  enterprises.     We  hold 
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simply  that  the  mere  owning  and  renting  of  a  house  or  houses  by  an 
individual  for  purposes  of  investment,  conceding  that  such  owner  has 
no  particular  or  principal  business,  does  not  come  within  the  pur- 
view of  the  act. 

The  findings  and  award  of  the  respondent  commission  are  an- 
nulled. . 

W<)rk3ien\s  Compensation — Employer — Employee  of  City  Con- 
tractor— City  of  Milwaukee  v.  Fera  et  al.^  Supreme  Court  of  Wis- 
ron^dn  {Dec,  J?,  1919)^  17^,  Northwestern  Reporter^  fa{fe  9^(?.— The 
city  of  Milwaukee  contracted  with  one  Boadi  for  the  removal  of 
<rarbage  from  the  city  to  the  city's  incinerator.  Boadi  was  not  under 
the  workmen's  compensation  law.  Fera  worked  for  Boadi  as  a 
teamster  and  it  was  his  duty  to  haul  garbage  to  the  incinerator. 
While  he  was  leaving  the  incinerator  with  his  team  and  wagon  and 
the  city's  garbage  box,  on  his  way  to  the  barn  to  put  the  equipment 
away,  the  horses  ran'away  and  the  wagon  was  turned  over,  throwing 
P^ra  to  the  ground  and  seriously  injuring  him.  Fera  was  awarded 
(ompensation  by  the  industrial  commission  against  the  city  of 
Milwaukee.  The  city  appealed,  claiming  that  Fera  was  not  in  its  em- 
ploy within  the  meaning  of  the  compensation  act,  but  the  decision 
was  affirmed  and  the  award  upheld.  The  opinion  of  the  court,  as 
expressed  by  Chief  Justice  Winslow,  is  as  follows: 

In  order  to  be  entitled  to  compensation  imder  the  workmen's  com- 
pensation act,  the  claimant  must  have  been,  at  the  time  of  the  acci- 
dent, (1)  an  employee  of  the  party  of  whom  compensation  is  claimed, 
jind  (2)  performing  some  service  growing  out  of  and  incidental  to 
his  employment.  (Stats.,  sec.  239^^3.)  It  seems  clear  to  us  that  the 
claimant  here  answered  both  requirements. 

It  must  be  conceded  not  only  that  the  claimant  was  in  the  employ 
of  Boadi  at  the  time  of  the  accident  but  that  he  was  then  engaged 
in  his  regular  work  as  such  employee.  Boadi  was  not  subject  to  the 
provisions  of  the  compensation  act,  and  that  act  provides  (Stats., 
sec.  2394-3)  that  an  employer  subject  to  tlie  provisions  of  the  act 
shall  be  liable  for  compensation  to  an  employee  of  a  contractor  or 
subcontractor  under  him  who  is  not  subject  to  the  act  in  any  case 
where  such  employer  would  have  been  liable  for  compensation  if 
such  employee  had  been  working  directly  for  such  employer. 

The  city  of  Milwaukee  is  subject  to  the  provisions  of  the  act,  and 
this  provision  plainly  made  the  claimant  here  the  employee  of  tlie 
city  while  carrying  out  Boadi's  contract  with  the  city  to  the  same 
extent  that  he  was  an  emplo3^ee  of  Boadi  so  far  as  the  purposes  of 
the  compensation  act  are  concerned.  So  there  can  be  no  doubt  of 
the  existence  of  the  relation  of  employer  and  employee  within  the 
meaning  of  the  compensation  act  at  the  time  of  the  accident.  That 
the  claimant  was  then  performing  service  growing  out  of  and 
incidental  to  his  employment  seems  equally  beyond  doubt.  He 'was 
taking  the  garbage  collection  equipment,  part  of  which  belonged  to 
the  city,  to  its  usual  place  of  storage  and  care  so  that  it  should  be 
ready  ior  the  work  of  the  following  day. 
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WoKKMEx's  Compensation  —  Empeoyeiis'  Liabiljtt  —  Federal 
Statute — Concurkbnt  Employments — Liabilities  of  Joint  Em- 
pi/)T£RS — San  Francisco-Oakland  Terminal  By.  v.  Indt^trial  Acci- 
dent Commisaion-^  Supreme  Court  of  California  {Mar.  ^,  1919)^  179 
Pacific  Reporter^  page  386. — One  Robinson  was  employed  as  a  watch- 
man by  the  Southern  Pacific  Co.  and  the  plaintiff  under  an  agree- 
ment between  the  two  companies  whereby  the  Southern  Pacific  Co. 
was  to  employ,  direct,  supervise,  and  carry  him  on  its  pay  roll,  but 
the  plaintiff  was  to  pay  half  of  his  salary.  This  arrangement  arose 
out  of  the  fact  that  the  Southern  Pacific  Co.  and  the  plaintiff  main- 
tained and  operated  parallel  railway  lines  and  only  one  watchman 
was  necessary  for  both.  The  Southern  Pacific  Co.  did  both  an  inter- 
state and  an  intrastate  business,  while  the  plaintiff  did  only  an  intra- 
state business,  \^^lile  performing  his  duties  upon  the  simultaneous 
approach  of  trains  over  each  of  the  lines  Robinson  was  killed,  and 
it  was  held  by  the  commission  that  the  injury  arose  out  of  and  in 
the  course  of  his  employment.  Robinson's  widow  executed  a  release 
as  to  the  Southern  Pacific  Co.,  and  proceeded  for  compensation 
against  the  plaintiff  and  was  allowed  an  award  from  which  the  plain- 
tiff appealed  on  the  grounds  that  Robinson  was  not  its  employee  and 
that  as  he  was  performing  duties  of  an  interstate  nature  for  the 
Southern  Pacific  Co.,  the  State  commission  was  excluded  from  juris- 
diction under  the  Federal  employers'  liability  act.  In  affirming  the 
award  the  court  said  in  part : 

We  are  also  of  the  opinion  that,  upon  the  facts  we  have  stated,  the 
commission  correctly  held  that  the  deceased  was  in  the  employ  of 
both  companies,  and  that  therefore  the  relation  of  employer  and 
employee  existed  between  deceased  and  petitioner.  This  appears  to 
us  to  necessarily  be  the  result  of  the  arrangement  between  the  com- 
panies and  their  course  of  conduct  thereunder.  The  deceased  was 
engaged  to  perform  his  service  for  both  companies,  and  was  in 
reality  paid  his  wages  by  the  two  companies,  each  paying  one-half. 
That  he  was  selected  for  this  service  by  the  Southern  Pacific  Co., 
was  placed  upon  its  pay  roll  as  its  employee,  was  under  its  super- 
vision, direction,  and  control,  and  was  given  his  wages  by  it,  was 
simply  the  result  of  the  arrangement  between  the  two  companies  as 
to  the  method  by  which  the  thing  contemplated  should  be  done. 
In  all  this,  including  the  contract  of  employment,  the  Southern 
Pacific  Co.  was  actinjr  on  behalf  of  the  petitioner  as  well  as  itself, 
and  in  no  respect  an  independent  contractor.  We  can  not  see,  look- 
ing at  the  substance  of  the  transaction,  why  petitioner  and  deceased 
did  not  fully  measure  up  to  the  definitions  of  employer  and  em- 
ployee contained  in  our  **  workmen's  compensation,  insurance,  and 
safetv  act." 

With  regard  to  the  petitioner's  claim  that  the  csxse  came  under  the 
exclusive  jurisdiction  of  the  Federal  employers'  liability  act  because 
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deceased  was,  when  he  was  killed,  doing  interstate  work  as  well  as 
intrastate  work,  the  court  said  in  part : 

The  claim  further  loses  sight  of  the  fact  that  the  jurisdiction  of 
the  State  commission  is  excluded  by  the  Federal  employers'  liability 
law  only  as  to  such  matters  as  are  covered  by  the  act,  and  necessarily 
the  Federal  act  can  not  be  held  to  affect  the  rights  under  the  State 
law  of  an  employee  of  a  dbmmon  carrier  by  railroad  in  no  way 
engaged  in  interstate  commerce,  or  the  rights  of  his  dependents  in 
event  of  his  death,  to  obtain  compensation  under  such  State  law  on 
account  of  injuries  or  death  occurring  in  the  course  of  his  employ- 
ment by  such  carrier  and  arising  out  of  such  employment. 

It  is  suggested,  though  not  argued  by  petitioner  in  his  briefs,  that 
a  release  given  by  the  claimant  to  the  Southern  Pacific  Co.  had  the 
effect  of  releasing  petitioner.  It  appears  that,  prior  to  the  com- 
mencement of  this  proceeding  before  the  commission,  the  claimant, 
in  consideration  of  $250  paid  her  by  such  company,  executed  a 
written  release  of  the  company  from  all  claims  and  causes  of  action 
on  account  of  the  death  of  her  husband.  This  amount  was  credited 
by  the  commission  to  petitioner  in  its  final  award,  thereby  reducing 
the  full  compensation  of  $1,539  by  $250.  The  release  did  not  "pro- 
vide for  the  payment  of  full  compensation  in  accordance  with  the 
provisions  "  of  the  act,  and  it  was  never  "  approved  by  the  commis- 
sion." In  so  far  as  any  claim  under  the  workmen's  compensation, 
insurance,  and  safety  act  is  concerned,  it  was  therefore  invalid  (sec. 
27),  and  it  is  material  only  in  considering  any  claim  that  may 
be  asserted  against  the  Southern  Pacific  Co.  under  the  Federal 
employers'  liability  law. 

The  award  is  affirmed. 

Workmen's  Compensation — Exclusiveness  of  Rejiedt — Benb- 
riTs  TO  Fireman  Under  Crrr  Charter — Markl-ey  v.  City  of  St.  PauJ^ 
Supreme  Court  of  Minnesota  {May  r9,  1919),  172  Northwestern  Re- 
porter^ page  215, — ^Markley  was  in  the  employ  of  the  city  of  St. 
Paul  as  a  fireman  when  he  was  injured.  His  injuries  were  sustained 
in  the  course  of  his  employment,  and  he  demanded,  and  upon  refusal 
he  sued  for,  six  months'  full  salary  while  he  was  disabled.  Accord- 
ing to  the  provisions  of  the  city  charter  of  May,  1912,  as  set  forth 
in  section  62,  he  was  entitled  to  this  salary ;  but  the  city  claims  that, 
as  it  and  the  fireman  are  both  subject  to  the  provisions  of  the  work- 
men's compensation  act,  Markley  can  not  have  the  benefit  allowed 
in  the  charter.  Defendant  demurred  to  the  complaint,  the  demurrer 
being  overruled  and,  upon  its  refusal  to  plead  further,  judgment  was 
entered  for  plaintiff.  In  affirming  this  judgment  the  court  said  in 
part: 

That  a  member  of  a  fire  department  is  an  employee  within  the 
meaning  of  the  workmen's  compensation  act  was  settled  in  State 
ex  rel.  City  of  Duluth  v.  District  Court  (134  Minn.  28,  158  X.  W. 
791   [Bui.  No.  224,  p.  344]).     We  are  of  the  opinion  that  section 
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52  of  the  charter  remains  in  force,  notwithstanding  the  compensa- 
tion act  passed  subsequently  thereto. 

Our  constitution,  amended  in  ISQS,  authorizes  cities  to  frame  their 
own  charters,  which  must  be  consistent  with  and  subject  to  the  laws 
of  the  State.  (Sec.  36,  ait.  4.)  The  statute  enacted  to  make  the 
foregoing  constitutional  amendment  operative,  and  under  which  the 
charter  in  question  was  amended,  is  section  1345,  G.  S.  1913.  [Sec- 
tion quoted.] 

The  power  thus  given  embraces  any  subject  appropriate  to  the 
orderly  conduct  of  municipal  affairs. 

The  theory  of  the  compensation  act  includes  the  idea  that  the 
wage  earner  ought  not  to  be  required  to  bear  the  whole  result  of 
a  personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment, and  that  the  community  ought  to  share  in  the  loss.  The  carry- 
ing of  this  theory  into  practical  effect,  the  subject  of  which  is  one 
of  public  policy,  must  necessarily  be  committed  to  the  legislature 
for  governmental  control.  But  such  provision  will  not  prevent  a 
city  operating  under  a  home-rule  charter  from  providing  additional 
compensation  to  a  fireman  injured  in  the  course  of  his  employment. 
Nor  is  a  charter  so  providing  inconsistent  with  the  object  of  the 
compensation  act.  It  follows  that  section  52  of  the  charter  in  ques- 
tion was  not  repealed,  but  remains  in  force.  If  the  city  wishes  to 
avoid  the  provisions  of  the  same,  it  must  do  so  by  a  repeal  of  the 
section  in  question  by  proper  authority. 

Affirmed. 

Workmen's  Compensation — ExTRATERRiTORiALOTr — C  o  m  i  t  y  — 
Union  Bridge  <S*  C onstrtiction  Co.  v.  Indui^trial  Com/mission^  JSuprenw 
Court  of  Illinois  (Feb.  20^  1919)^  122  Northeastern  Reporter ^  p^gc 
609. — Eloy  Williams  was  in.the  employ  of  the  plaintiff  company  as  a 
laborer  or  "  sand  hog."  He  was  engaged  in  excavating  sand  and  mud 
for  the  purpose  of  sinking  a  caisson  in  the  river.  The  caisson  was 
attached  to  the  river  bottom  on  the  Kentucky  side  of  the  Ohio  River. 
When  passing  over  a  plank  from  the  caisson  to  a  barge  where  the 
workmen  were  permitted  to  rest  and  get  coffee  Williams  slipped  and 
fell  into  the  ri%^er  and  was  drowned.  His  mother  applied  for  com- 
pensation and  her  application  was  rejected  by  the  arbitrator.  The 
commission  reversed  the  arbitrator  and  allowed  an  award,  and  on 
appeal  the  circuit  court  affirmed  the  award.  In  reversing  the  circuit 
court  and  refusing  to  allow  the  award  to  stand  the  supreme  court 
said  in  part: 

It  is  assigned  for  error  that  the  circuit  court  erred  in  holding  the 
workmen's  compensation  act  to  apply  to  injuries  occurring  outside  of 
the  State.  Xo  law  of  this  State  has  any  effect  as  law  by  its  own 
force  beyond  the  territorial  limits  of  the  State,  and  if  it  is  enforced 
in  any  other  jurisdiction  it  is  by  the  rule  of  comity;  but  a  law 
effective  in  this  State  as  such  may  create  rights  and  liabilities  aris- 
ing from  acts  occurring  outside  of  the  State. 

The  compensation  act  has  been  held,  on  account  of  its  elective 
features,  to  create  a  contract  obligation,  but  the  obligation  so  created 
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is  that  the  employer  will  provide  and  pay  compensation  according  to 
the  provisions  oi  the  act,  and  he  does  not  a^ee  to  provide  and  pay 
compensation  for  injuries  not  included  within  the  act.  There  have 
been  decisions  in  other  States  that  compensation  is  to  be  awarded 
for  injuries  occurring  beyond  the  territorial  limits  of  the  State,  but 
thejr  have  been  based  upon  provisions  of  the  acts  showing  such  a 
legislative  intention. 

The  decision  was  within  the  rule  that  the  act  being  elective  in 
nature  every  nrovision  of  the  act  became  a  part  of  the  contract,  and 
the  employer  became  bound  to  pay  according  to  the  terms  of  the  act. 
The  worbnen's  compensation  act  of  this  State  is  remedial  in  its 
nature,  and  should  be  liberally  construed  to  carry  out  its  beneficient 
object;  but  there  is  no  provision  of  the  act  which  can  be  construed 
to  authorize  compensation  for  an  injury  occurring  outside  of  the 
State. 


Workmen's  Compensation — Extraterritoriality — Constitution- 
ALiTT  OF  Statute — Discriminatory  Provisions — Quong  Ilara  Wah 
Co.  V.  Industrial  Acddevi  Commission  et  dl.^  Supreme  Court  of  Cali- 
fomia  {Oct.  5,  1920)^  192  Pac.  Reporter^  page  1021,— O^e^  Ming, 
while  working  for  the  Quong  Ham  Wah  Co.  under  a  California  con- 
tract, but  outside  the  State,  was  injured,  and  upon  submitting  his 
case  to  the  industrial  accident  commission  of  California  was  granted 
an  award  of  compensation.  The  Quong  Ham  Wah  Co.  appealed  and 
the  decision  granting  the  award  was  reversed  on  the  ground  that 
the  section  of  the  law  depended  upon  was  unconstitutional.  A  re- 
hearing was  granted,  however,  and  the  earlier  decision  was  reversed 
and  the  award  permitted  to  stand.  The  point  in  dispute  involved 
the  question  of  the  extraterritorial  effect  of  the  statute  and  the  con- 
stitutionality of  section  58  of  the  workmen's  compensation  act,  which 
reads  as  follows : 

"  The  commission  shall  have  jurisdiction  over  all  controA*ersies  aris- 
ing out  of  injuries  suffered  without  the  territorial  limits  of  this 
State  in  those  cases  where  the  injured  employee  is  a  resident  of  this 
State  at  the  time  of  the  injury  and  the  contract  of  hire  was  made  in 
this  State,  and  any  such  employee  or  his  dependents  shall  be  entitled 
to  the  compensation  or  death  benefits  provided  by  this  act/'  (Stats. 
1917,  p.  870.) 

Judge  Lennon  in  rendering  the  decision  of  the  majority  of  the 
court,  said  in  part : 

In  the  instant  rase,  the  compensation  act  does  not  give  the  com- 
mission jurisdiftion  over  controversies  arising  out  of  injuries  sus- 
tained abroad  by  workmen  who  are  not  residents  of  California.  It 
is  clear,  therefore,  that  a  nonresident  would  have  no  standing  before 
the  commission  or  before  any  court  to  make  a  claim  under  the  act ; 
and,  not  having  jurisdiction  over  his  injury,  neither  the  commission 
nor  the  courts  could  entertain  or  adjudicate  his  claim  for  compensa- 
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tion  nor  the  constitutional  question  involved.  Since,  therefore,  no 
member  of  the  class  discriminated  against  can  ever  raise  the  consti- 
tutional question,  the  petitioner  is  ^ititled  to  assail  the  constitu- 
tionality of  the  statute,  since  a  determination  of  that  question  is 
clearly  relevant  in  determining  its  rights  herein. 

The  theory  of  territorial  sovereignty  has  been  too  long  established 
as  a  principle  of  international  law  to  admit  of  question  at  this  time. 
Bights  created  by  one  State  may  be  recognized  and  enforced  by  an- 
other State  at  its  pleasure,  and  likewise  a  status  attached  to  a  person 
by  one  State  may  be  recognized  by  another  State,  into  which  that 
person  may  travel,  at  the  pleasure  of  the  latter  State;  but  as  law  the 
mandates  of  the  sovereign  of  a  given  State  can  have  no  effect  beyond 
the  territorial  limits  to  which  his  rule  is  extended.  AVTien,  therefore, 
it  is  said  that  a  statute,  such  as  the  workmen's  compensation  act,  has 
an  extraterritorial  effect,  it  can  not  mean  that  the  law  does,  or  at- 
tempts to,  create  rights  abroad;  it  can  only  mean  that  an  act  occur- 
ring beyond  the  geographical  limits  of  the  State  is  recognized  as  tlie 
basis  for  the  creation,  or  condition  for  the  enforcement,  of  a  right 
created  and  enjoyed  within  this  State.  The  power  of  an  absolute 
sovereign  to  thus  sanction  the  enforcement,  within  tlie  territory  sub- 
ject to  the  jurisdiction  of  that  sovereign,  of  rights  based  upon  acts 
occurring  abroad,  can  not  be  questioned  upon  the  ground  of  any  in- 
herent deficiency.  It  is  therefore  a  power  which  may  be  exercised  by 
this  State,  subject  only  to  the  restrictions  of  the  State  and  Federal 
Constitutions. 

We  may  assume,  in  accordance  with  the  contention  of  respondents, 
that  if  the  imposition  of  the  obligation  to  compensate  a  servant,  not 
domiciled  within  the  State,  for  injuries  sustained  without  the  geo- 
graphical limits  of  the  State,  were  an  attempt  to  create  an  obligation 
merely  as  an  incid^it  to  a  status,  such  legislation  would  conflict  with 
well-aefined  principles.  The  effect  and  purpose  of  the  act  now  under 
consideration,  however,  can  not  be  held  to  be  the  regulation  of  a 
status  or  imposition  of  a  tort  liability.  It  is  true  that  the  extension 
of  the  liability  imposed  by  the  act  to  acts  occurring  beyond  the  terri- 
torial limits  of  the  State  can  not  be  supported  on  the  simple  theory 
that  the  obligation  so  imposed  is,  strictly  speaking,  purely  a  contrac- 


The  right  of  the  legislature  to  impose  reasonable  regulations  upon 
contracts  subject  to  its  sovereignty  is  unquestioned.  When,  however, 
the  legislature  attempts  to  provide  that  a  substantial  privilege  shall 
be  incident  to  certain  contracts  of  employment  when  entered  into  in 
this  State  by  citizens  of  this  State,  and  that  that  privilege  shall  not 
be  incident  to  identical  contracts  of  employment  wh^i  entered  into 
in  this  State  by  citizens  of  other  States  of  our  Union,  the  enactment 
is  clearly  in  contravention  of  section  2,  clause  1,  article  4  of  the  Feil- 
eral  Constitution. 

The  Constitution  provides  that : 

"  The  citizens  of  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States." 

The  provision  appears  without  qualification.  Its  effect  is  not 
limited  to  those  cases  where  its  or)eration  will  not  interfere  with  the 
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internal  policy  of  the  State  or  with  considerations  which  appear  to 
affect  the  general  welfare.  Its  mandate  is  absolute.  It  is  true  that  a 
State  may,  in  the  valid  exercise  of  its  police  power,  limit  the  right  of 
individuals  to  engage  in  certain  pr6fessions  or  callings.  Such  regu- 
lations will  be  upheld,  even  though  their  effect  is  indirectly  to  place 
noncitizens  at  a  disadvantage,  but  the  regulation  must  be  inherently 
reasonable. 

Respondents  make  the  contention  that  the  court  should  uphold 
the  right  of  the  State  to  require  compulsory  compensation  for  its 
citizens  alone,  inasmuch  as  it  is  only  citizens  or  their  families  who 
are  likely  to  become  a  public  charge  upon  the  State  as  a  result  of 
injuries  sustained  abroad.  The  argument  expresses  a  very  excellent 
reason  for  requiring  compulsory  compensation  for  citizens,  but  it 
expresses  no  reason  at  all  for  denying  the  same  right  to  citizens  of 
other  States. 

No  consideration  of  public  policy  requires  that  citizens  of  sister 
States  be  excluded  from  the  benefits  of  the  act  here  under  considera- 
tion. The  fact  that  considerations  of  public  policy  do  not  affirma- 
tively require  the  extension  of  the  benefits  in  question  to  citizens  of 
sister  States  as  strongly  as  they  require  their  extension  to  citizens 
of  this  State  furnishes  absolutely  no  soimd  reason  for  the  exclusion 
of  the  former,  and  affords  no  reasonable  basis  for  the  discrimina- 
tion. 

It  follows  that  the  discrimination  made  in  section  58  of  the  work- 
men's compensation  act  contravenes  the  provisions  of  the  Federal 
Constitution. 

It  is  contended,  however,  and  correctly,  that  the  provisions  of 
the  Federal  Constitution  do  not  have  the  effect  of  rendering  invalid 
that  portion  of  the  workmen's  compensation  act  providing  for  an 
extension  of  its  benefits  to  residents  who  are  injured  abroad,  but 
that  it  allows  this  portion  of  the  act  to  stand  as  effective  and  valid, 
and  automatically  and  without  regard  to  the  intent  of  the  State 
legislature  extencis  the  benefits  created  by  the  act  to  nonresidents, 
or  rather  to  such  nonresidents  as  are  citizens  of  sister  States.  In 
support  of  this  contention  i^espondents  rely  upon  Estate  of  John- 
son, 139  Cal.  532,  73  Pac.  424,  96  Am.  St.  Rep.  161.  No  good  reason 
has  been  advance<I  for  departing  from  the  doctrine  therein  declared. 

Where  a  State  by  statute  endeavors  to  confer  and  does  confer 
upon  its  citizens  privileges  and  immunities  not  accorded  by  the 
statute  to  citizens  of  other  States,  the  Federal  Constitution  operates, 
by  the  very  force  of  its  own  language,  to  place  citizens  of  other 
States  in  tne  same  category  and  upon  the  same  footing  as  citizens 
of  the  State,  in  so  far  as  concerns  the  right  to  have  and  enjoy  the 
privileges  and  immunities  conferred  by  the  State  upon  its  own  citi- 
zens. In  other  words,  the  Federal  constitutional  provision  was  de- 
signed for  ^e  protection  of  noncitizens,  and  theretore,  in  any  given 
case  calling  for  its  application,  the  case  and  the  application  must 
be  considered  from  the  viewpoint  and  in  the  light  of  the  welfare 
of  the  nonci^izen. 

It  follows  that,  despite  the  invalidity  of  the  discrimination,  the 
statute  itself  is  valid,  and  may  be  made  to  applv  uniformly  to  citi- 
zens of  California  and  the  citizens  of  the  other  States. 

The  award  is  affirmed. 
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Following  this  decision,  the  Quong  Ham  Wah  Co.  sought  to  have 
the  case  reviewed  by  the  Supreme  Court  of  the  United  States  on  a 
writ  of  error,  but  the  court  dismissed  the  case  for  want  of  jurisdic- 
tion (Mar.  21,  1921,  41  Sup.  Ct.  373),  saying  in  part: 

It  is  elementary  that  this  court  is  without  authority  to  review  and 
revise  the  construction  affixed  to  a  State  statute  as  to  a  State  matter 
by  the  court  of  last  resort  of  the  State. 


Workmen's  Compensation — Extraterritoriality — ^What  Law 
Controls — Place  of  Making  Contract — Th/>mpson  v.  Foundation 
Co,  et  al,^  SuprcToe  Court  of  New  YorJc^  Appell-ate  Division^  Third 
Department  {June  30, 1919)^  177  New  York  Supplement,  pcye  58. — 
The  defendant  company  is  a  New  York  corporation  having  its  prin- 
cipal office  in  New  York  City,  but  carrying  on  construction  work  in 
Pennsylvania.  Thompson  while  in  New  York  received  a  letter  from 
the  defendant's  boss  carpenter  in  Pennsylvania  making  him  a  tenta- 
tive oflfer  of  employment  in  the  latter  State.  Thompson  did  not  re- 
spond to  the  letter,  but  later  went  to  Pennsylvania  and  there  entered 
the  employ  of  the  defendant  as  a  carpenter.  He  was  injured  and 
was  awarded  compensation  by  the  Pennsylvania  Workmen's.  Com- 
pensation Board.  After  receiving  these  benefits  for  nearly  one  year 
he  put  in  a  claim  for  compensation  with  the  New  York  commission 
and  was  granted  an  award.  From  this  award  tJie  defendant  ap- 
pealed.   In  reversing  the  award  the  court  said  in  part : 

The  award  was  granted  solelj  on  the  theory  that  the  contract  of 
employment  was  entered  into  in  the  State  of  New  York,  whereas 
the  undisputed  facts  clearly  established  that  the  contract  was  made 
in  the  State  of  Pennsylvania.  The  letter  which  he  received  in  New 
York  was  an  incomplete  and  indefinite  oflfer,  the  acceptance  of  which 
in  New  York  would  not  have  created  a  contract,  for  the  offer  con- 
tained no  term  concerning  compensation,  hours  of  labor,  character 
of  work,  or  any  other  thing  by  which  the  employer  would  be  defi- 
nitely bound,  ii  there  were  an  acceptance. 

Moreover,  there  was  no  overt  act  on  the  part  of  the  claimant,  un- 
equivocally indicating  an  acceptance  of  any  offer,  through  which 
claimant  would  be  bound,  were  the  offer  sumcient.  He  started  on  a 
journey  for  Jefferson,  Pa.,  on  receipt  of  the  letter;  but  this  may  or 
may  not  have  been  for  the  purpose  of  accepting  the  indefinite  offer 
made  him.  It  is  clear  that  the  contract  was  made  in  Jefferson,  Pa., 
where  a  written  agreement  was  entered  into  between  the  claimant 
and  his  employer. 

Workmen's  Compensation — Hazardous  Employment — Independ- 
ent Contractor — Cinofsky  v.  IndvMrml  Covimdssion^  Supreme 
C&urt  of  Illinois  {Dec,  17,  1919),  125  Northeastern  Reporter,  page 
280, — Cinofsky  was  engaged  in  the  junk  business  and  maintained  a 
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junk  yard  where  he  had  engines  and  boilers  stripped  and  other  metal 
l>repared  for  use  by  foundries.  Decker  had  worked  for  Cinofsky 
off  and  on  for  13  years.  He  came  to  Cinofsky  on  October  25,  1917, 
and  applied  for  work.  Cinofsky  told  him  that  he  was  expecting  some 
cars  of  scrap  iron  to  arrive,  and  that  as  soon  as  the  cars  were  placed 
lie  could  go  to  work  on  them,  and  that  meanwhile  he  could  strip 
some  engines,  for  which  he  would  be  paid  $4  per  engine.  Decker 
went  to  work  on  the  engines,  and  while  so  working  with  a  chisel  and 
hammer  a  piece  of  steel  flew  off  and  struck  him  in  the  eye,  so  injur- 
ing it  as  to  necessitate  the  removal  of  the  eyeball.  Decker  sued  for 
compensation  under  the  workmen's  compensation  law  and  was 
<jrranted  an  award,  which  on  appeal  was  affirmed  by  the  circuit  court. 
The  employer  brought  certiorari  to  review  the  award,  claiming  that 
the  junk  business  is  not  eictrahazardous,  and,  therefore,  did  not  come 
under  the  law,  and,  further,  Decker  was  an  independent  contractor 
and  not  an  employee  within  the  meaning  of  the  law.  The  court 
affirmed  the  award,  and  said  in  part : 

Counsel  for  plaintiffs  in  error  argues  that  the  business  or  enter- 
prise in  which  plaintiffs  in  error  were  engaged  did  not  bring  it  within 
the  classification  set  forth  in  section  3  of  the  workmen's  compensa- 
tion act  (sec.  128)  as  extrahazardous,  and  that  as  they  had  not 
elected  to  come  under  the  act  they  could  not  be  held  liable  there- 
under unless  it  is  shown  as  a  matter  of  fact  that  the  business  was 
extrahazardous.  (Hahnemann  Hospital  v.  Industrial  Board,  282 
111.  316,  118  N.  E.  767  [Bui.  No.  258,  p.  188].)  This  court-held  in 
this  last  case  that  a  hospital  conducted  under  certain  character  might 
be  a  hazardous  business  while  it  would  not  be  so  under  others.  The 
mere  receiving  or  buying  of  junk  of  a  certain  character  might  not 
be  extrahazardous^  but  tnat  was  not  the  whole  of  the  plaintiffs  in 
error's  business.  The  evidence  shows  that  they  were  operating  a 
junk  yard — that  is,  they  were  collecting,  sortinff,  and  preparing 
junk  and  metals  for  market — and  that  in  this  work  they  were  some- 
times required  to  use  shears  driven  by  electric  motor  and  an  acety- 
lene torch.  There  can  be  no  question  that  the  preparation  of  this 
junk  for  sale  was  a  necessary  part  of  the  business,  and  that  the 
work  was  of  such  a  nature  as  to  bring  it  within  the  rule  of  being 
extrahazardous  in  fact;  plaintiffs  in  error  should  be  held  within  the 
act  on  that  account. 

Counsel  for  plaintiffs  in  error  also  argues  that  the  applicant, 
Decker,  was  not  an  employee  but  an  independent  contractor.  The 
evidence  already  set  out  shows  that  on  this  point  it  was  conflicting. 
Decker  and  Ashcraft  testified  that  they  >vere  employed  and  held 
oil  piecework  only  until  certain  cars  were  set,  when  thev  Avere  to  be 
])aid  by  the  day,  and  it  is  conceded  that  they  did  not  lurnish  their 
own  tools.  It  has  been  held  that  the  principal  test  as  to  whether 
one  is  an  employee  or  an  independent  contractor  lies  in  the  degree  of 
control  retained  and  exercised  by  the  person  for  whom  the  work 
is  being  done.  Little  supervision  was  required  for  this  particular 
work.  If  the  applicant  once  had  his  instructions,  it  would  not  be 
difficult  for  him  to  proceed  with  his  work  of  stripping  the  engines 
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without  any  interference  from  his  employer.  The  mere  fact  that  the 
employment  is  for  one  job  onlv  does  not  necessarily  take  the  em- 
ployment from  under  the  act.  (American  Steel  Foundries  v.  Indus- 
trial Board,  284  111.  99, 119  N.  E.  902.) 

The  judgment  of  the  circuit  court  will  be  affirmed. 


Workmen's  Compensation — Hazardous  Employment — Stenctl 
Cutter  in  Business  Office — Gowey  v.  Seattle  Lighting  Co.^  Su- 
preme Court  of  Washington  {Oct.  16 ^  1919)^  184  Pacific  Reporter ^ 
page  559.— Elizabeth  C.  Gowey  was  a  clerk  in  the  office  of  the  de- 
fendant lighting  company.  She  was  injured  in  the  course  of  her 
employment  by  having  her  hand  crushed  in  the  machinery  of  an 
electrically-driven  multiple-head  imprinter  with  which  she  was 
making  zinc  plates  or  stencils  for  the  printing  of  gas  bills.  She 
sued  for  damages  for  personal  injuries,  claiming  that  because  she 
was  a  clerk  and  her  work  was  not  "  hazardous  "  she  was  not  required 
to  proceed  under  the  workmen's  compensation  law.  The  trial  court 
failed  to  accept  this  view  and  rendered  judgment  for  the  defendant 
and  Miss  Gowey  appealed.  The  court  affirmed  the  judgment,  declar- 
ing that  the  work  she  was  engaged  in  when  injured  was  ^  hazardous  " 
within  the  meaning  of  the  workmen's  compensation  law,  and  said  in 
part: 

Among  the  extrahazardous  works  enumerated  in  the  workmen's 
compensation  act  (sec.  6604r-2,  Rem.  Code)  are  "  factories,  mills,  and 
workshops  where  machinery  is  used." 

Was  the  office  of  the  defendant  a  "  factory"  or  "  workshop ''  wherein 
power-driven  machinery  was  being  employed,  in  so  far  as  the  opera- 
tion of  this  machine  by  electric  power  in  the  making  of  zinc  plates 
or  stencils  was  concerned,  within  the  meaning  of  the  workmen's 
compensation  act?  We  think  it  was.  It  is  plain  that  the  machine 
was  a  power-driven  machine,  and  that  the  operation  of  it  in  the 
making  of  zinc  plates  or  stencils  was  the  manufacture  and  chan<nre 
of  zinc  plates  into  the  form  of  stencils ;  we  also  think  the  conclusion 
can  not  be  escaped  that  such  work  was  extrahazardous,  regardless 
of  the  fact  that  it  may  have  been  carried  on  in  the  general  offices  of 
the  defendant  rather  than  in  some  place  apart  from  the  office. 
Plainly,  it  was  not  clerical  work.  Its  character,  to  our  mind,  was  not 
dijfferent  than  if  it  had  been  carried  on  in  a  manufacturing  plant 
devoted  exclusively  to  such  work.  We  are  equally  convinced  that  the 
plaintiff  was  engaged  in  extrahazardous  work  wnen  she  was  operat- 
ing this  machine,  though  she  also  had  other  duties  of  a  clerical 
nature,  even  though  such  duties  constituted  the  larger  part  of  her 
employment. 

Workmen's  Compensation  —  Injuries — Accident — Powers  cmp 

Courts — E.  Baggott  Co.  v.  Industrial  Commiss-ion  ef  <?/.,  Supreme 
Coui't  of  Illinois  {Dec.  17^  1919)  ^  125  Northeastern  Reporter^  page 
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JJ^. — Joseph  Cripps  was  employed  as  a  plumber  by  the  E.  Baggott 
Co.,  which  was  engaged  in  installing  plumbing  in  a  building.  Cripps 
was  working  on  the  sixth  floor  and  along  with  another  man  was 
engaged  in  lifting  bundles  of  iron  pipe  from  the  ground  by  means 
of  a  derrick  and  hand  windlass.  He  was  a  strong  man  and  in 
good  health  and  had  never  suffered  any  hemorrhages  or  trouble 
with  his  heart.  The  last  load  of  pipe  the  two  men  lifted  weighed 
about  250  or  300  pounds,  but  wag  not  out  of  the  ordinary  and  did 
not  require  any  unusual  exertion  to  raise.  When  the  load  had  been 
landed  Cripps  suffered  a  hemorrhage  and  coughed  up  blood  and 
asked  the  foreman  to  get  a  doctor.  Later  the  hemorrhages  recurred 
until,  after  12  days,  Cripps  died.  A  post-mortem  examination  dis- 
clased  a  large  longitudinal  tear  and  several  smaller  transverse  tears 
in  the  walls  of  the  aorta.  The  industrial  board  allowed  an  award 
under  the  workmen's  compensation  act  and  the  employer  appealed. 
The  circuit  court  affirmed  the  award  and  entered  judgment  thereon 
ordering  the  issuance  of  execution.  The  employer  again  appealed 
and  the  award  was  again  affirmed,  but  the  order  issuing  execution 
on  the  judgment  was  reversed.  The  employer  contended  that  the 
death  of  Cripps  was  not  the  result  of  an  "  accident "  under  the  com- 
pensation act,  but  was  due  to  a  preexisting  di^^ease  of  the  heart.  The 
opinion  is  in  part  as  follows : 

In  the  instant  case  all  the  characteristics  of  an  accident  were 
present.  The  occurrence  was  sudden,  unexpected,  and  undesigned 
by  the  workman.  The  circumstances  were  clearly  such  that  the  com- 
mission was  justified  in  finding  that  the  hemorrhage  was  due  to  blood 
pressure  intensified  by  vigorous  muscular  exertion.  Relating  the 
hemorrhage  to  physical  exertion,  rupture  of  the  aorta  by  force  from 
within  was  as  aistinctly  traumatic  as  if  the  canal  had  been  severed 
by  violent  application  of  a  sharp  instrument  from  without.  There 
was  no  direct  evidence  of  extraordinary  exertion  suddenlv  dis- 
played. When  last  observed  before  the  first  hemorrhage,  the  de- 
ceased was  working  in  the  manner  habitual  to  his  employment. 
The  fact  remains,  however,  that  an  extraordinary  and  imforeseen 
thing  suddenly  and  unpremeditatedly  occurred,  and  presence  of  all 
the  essential  attributes  of  accident  can  not  be  gainsaid.  There  was 
ample  evidence  in  the  record  to  justify  the  finding  of  the  industrial 
commission  that  the  deceased  came  to  his  death  by  accident^  and  the 
circuit  court  therefore  properly  confirmed  the  award.  (Peoria  Ter- 
minal Co.  V.  Industrial  Board,  279  111.  352, 116  N.  E.  651 ;  Matthiessen 
&  Hegeler  Zinc  Co.  v.  Industrial  Board,  284  111.  378,  120  N.  E.  249 
[Bill.  No.  258,  p.  159] ;  Western  Electric  Co.  v.  Industrial  Com.,  285 
111.  279,  120  N.  E.  774;  State  v.  District  Court,  137  Minn.  30,  162 
N.  W.  678.) 

The  circuit  court  erred  in  entering  a  judgment  directing  the  pay- 
ment of  the  award  of  the  commission  and  ordering  execution  thereon. 
The  only  authoritv  which  the  circuit  court  had  on  review  bv  cer- 
tiorari was  to  confirm  the  findings  and  award  of  the  industrial  com- 
mission or  to  set  aside  the  same  and  enter  such  a  decision  as  is  jui^ti- 
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fied  by  law  or  remand  the  cause  to  the  commission  for  further  pro- 
ceedings. (Baum  V.  Industrial  Com.,  288  111.  516,  123  N.  E-.  625; 
Otis  Elevator  Co.  v.  Industrial  Com.,  288  111.  396,  123  N.  E.  600.) 

The  judgment  is  therefore  reversed,  and  the  cause  remanded  to 
the  circuit  court  of  Cook  County,  with  directions  to  enter  an  order 
confirming  the  decision  of  the  industrial  commission. 


Workmen's  Compensation — Injuries — Disease  Caused  bt  Ac- 
cident— Murdock  v.  New  York  News  Bureau,  Supreme  Court  of 
Pennsylvania  {Feb.  10 ,  1919) ,  106  Atlantic  Reporter,  page  788, — Mur- 
dock was  employed  as  a  lineman  by  the  defendant.  While  engaged 
in  his  work  on  a  pole  he  came  into  contact  with  a  highly  charged 
electric  wire  which  caused  him  to  fall  to  the  ground.  In  landing 
his  knees  "  doubled  up  "  and  struck  him  violently  on  the  chest,  mak- 
ing breathing  difficult.  Three  days  later  he  returned  to  work,  but 
was  not  able  to  resume  his  former  duties,  and  because  of  the  pain  he 
suffered  he  was  obliged  to  again  return  to  his  home,  and  10  days 
after  the  accident  he  died  from  lobar  pneumonia.  Murdock's  widow 
was  awarded  compensation,  which  on  appeal  was  affirmed  by  the 
common  pleas  court.  Appeal  was  again  taken  on  the  ground  that  the 
evidence  did  not  show  that  the  disease  from  which  Murdock  died 
was  the  result  of  the  injury  received  at  the  time  of  the  accident.  In 
affirming  the  award  the  supreme  court  said  on  this  point : 

The  findings  of  the  referee  clearly  show  the  injury  to  the  chest 
resulted  in  continuous  pain  from  the  time  of  the  accident  until  the 
trouble  was  diagnosed  by  the  physician  as  lobar  penumonia.  and  we 
find  nothing  in  the  record  to  justify  the  inference  that,  between  the 
time  of  receiving  the  injury  and  the  development  of  the  disease,  there 
were  other  causes  from  which  pneumonia  might  have  been  con- 
tracted. That  the  physician  failed  to  discover  a  fractured  rib  does 
not  detract  from  the  weight  to  be  given  the  undisputed  facts  that  a 
blow  on  the  chest  received  was  followed  by  continuous  pain,  result- 
ing a  week  later  in  the  disease  which  finally  caused  death.  The 
nature  of  the  injury  and  its  resultant  effects,  followed  so  closely  by 
the  development  of  the  disease,  constitute  sufficient  evidence  to  sup- 
port the  conclusion  of  the  referee  and  the  court  below,  particularly 
as  a .  consideration  of  the  record  indicates  ample  expert  medical 
testimony  upon  which  the  referee  based  his  conclusion  that  the  injury 
to  the  chest  was  the  proximate  cause  of  the  disease  which  terminated 
in  the  death  of  claimant's  husband. 


Workmen's  Compensation — Injuries — Occupational  Disease — 
Anthrax — Accident — Chicago  Rawhide  Mfg.  Co.  v.  Industrial 
Commisswn-  et  al.,  Supreme  Covert  of  Illinois  {Feb.  18^  1920),  126 
Northeastern  Reporter,  page  616. — The  Chicago  Rawhide  Manufac- 
turing Co.  had  in  its  employ  a  foreman  by  the  name  of  Tophoven. 
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Tophoven  while  getting  dressed  for  work  one  morning  scratched 
open  a  pimple  on  his  neck.  During  that  day  he  handled  many  hides 
in  the  employer's  factory.  The  pimple  became  infected  with  anthrax 
bacilli  and  later  caused  Tophoven's  death.  His  widow  upon  appli- 
cation was  awarded  compensation  under  the  workmen's  compensa- 
tion act,  and  the  employer  brought  error  on  the  ground  that  the 
finding  of  an  accidental  injury  was  not  warranted  by  the  evidence. 
The  c^urt  affirmed  the  award,  saying  in  part: 

It  is  a  reasonable  conclusion  from  the  evidence  that  the  anthrax 
bacillus  came  in  contact  with  the  abrasion  on  Tophoven's  neck, 
caused  by  his  scratching  off  the  pimple  on  Saturday  morning.  Nobody 
saw  the  anthrax  bacilli  enter  his  system.  In  the  nature  of  things  the 
entrance  of  the  microscopic  organism  was  not  perceptible,  but  the 
broken  skin  was  there,  the  swelling  followed,  the  characteristic  ma- 
lignant pustle  developed,  the  rapid  destruction  of  tissue  occurred, 
the  anthrax  bacillus  was  present,  and  the  speedy  death  resulted. 
This  sequence  of  events  is  scarcely  susceptible  of  any  explanation  ex- 
cept the  acquiring  of  the  anthrax  bacillus  from  the  hides  in  plaintiff 
in  error's  tannery.  Indeed,  no  attempt  is  made  by  the  plaintiff  in 
error  to  account  for  Tophoven's  inoculation  with  anthrax  baccilli, 
but  the  plaintiff  in  error  relies  wholly  upon  the  insufficiency  of  the 
proof  against  it. 

These  circumstances  tend  to  show  that  Tophoven  contracted  the 
disease  by  an  accident  arising  out  of  his  employment. 

There  was  evidence  from  which  the  industrial  commission  might 
find  that  the  defendant  contracted  anthrax  on  Saturday  morning 
at  the  plaintiff  in  error's  factory  by  accidentally  coming  in  contact 
with  the  anthrax  bacillus  in  the  course  of  his  employment,  and  that 
his  death  was  the  result  of  such  accident.  In  Turvey  v.  Brinton 
(1905)  A.  C.  230,  and  McC'auley  v.  Emperial  Woolen  Co.,  2G1  Pa. 
312, 104  Atl.  617,  the  contracting  of  anthrax,  from  which  the  employee 
died,  was  held  to  be  an  accidental  injury. 

The  judgment  of  the  circuit  court  will  be  affirmed. 


Workmen's  Compensation — Injuries — Occupational  Dis?:ase — 
AxTHiLAx — Eld/ridge  v.  Endicott^  Johnson  d*  Co.  et  al.^  Court  of 
Apjieals  of  New  York  (Jan.  20,  1980),  126  Northeastern.  Reporter, 
page  2S4. — Eldridge  was  employed  as  a  subforeman  in  the  defendant 
company's  tannery  and  his  work  involved  the  handling  of  hides. 
In  November,  1915,  he  was  cut  on  the  neck  while  being  shaved  by  a 
public  barber  and  later  went  to  work  with  this  open  sore.  The  sore 
developed  into  a  pimple  and  three  days  later  he  died  of  anthrax. 
The  industrial  commission  allowed  his  widow  an  award  of  compen- 
sation under  the  workmen's  compensation  act  (Consol.  Laws,  ch.  61) 
for  his  death,  and  on  appeal  to  the  appellate  division,  third  depart- 
ment (189  App.  Div.  53,  177  N.  Y.  Supp.  863),  the  decision  was 
affirmed.     The  employer  appealed  to  the  court  of  appeals,  which 
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reversed  the  award  and  remanded  the  case.    The  decision  is^  i|i  part, 
as  follows : 

No  evidence  was  given  as  to  the  nature  of  anthrax,  whether  hides 
suoh  as  those  in  question  have  anthrax  bacteria  and  whether  and  in 
what  manner  it  may  be  transmitted  to  men.  The  commission  has 
presumed  that,  because  Eldridge  had  a  cut  or  pimple,  worked  in  a 
tannery  about  hides,  and  died  of  anthrax,  he  must  have  received  the 
injury  in  the  course  of  his  employment.  On  this  appeal  it  is  said 
by  the  respondent  that  the  emplover  conceded  that  the  deceased  got 
the  anthrax  germ  at  his  work.    We  do  not  so  read  the  record. 

We  do  not  think  this  is  a  case  where  the  commission  were  justified 
in  taking  judicial  notice  or  in  presuming  that  hides  such  as  those  in 
question  usually  or  frequently  contain  anthrax  germs,  and  that  a 
person  working  about  them  with  an  open  wound  is  likely  to  receive 
the  germ  and  die  of  anthrax. 

In  Webster's  dictionary  anthrax  is  defined  to  be  "an  infectious, 
and  usually  fatal,  bacterial  disease  of  animals,  especially  cattle  anJ 
sheep,  and  occasionally  of  man,  to  whom  it  may  be  transmitted  by 
inoculation." 

In  the  absence  of  all  proof  upon  the  subject  the  commission  were 
not  justified  in  presuming  that  the  hides  m  question  had  anthrax, 
and  that  the  germ  could  pass  to  a  person  working  about  them ;  in 
other  words,  the  commission  could  not  take  judicial  notice  of  the 
nature  of  these  skins  or  their  susceptibility  to  anthrax  or  to  the 
method  or  likelihood  of  inoculation  by  an  employee.  Some  evidence 
should  have  been  given  upon  these  matters  to  justify  the  assumption 
and  finding  made. 

Section  21  of  the  workmen's  compensation  law  (Cons.  Laws,  c. 
67)  is  not  a  substitute  for  facts,  and  does  not  help  the  claimant  in 
this  particular.  The  commission  is  not  authorized  to  make  an  awanl 
under  this  section  in  the  absence  of  at  least  some  evidence  that  the 
employee  might  with  his  cut  have  taken  anthrax  while  at  work  about 
the  hides.  (Collins  v,  Brooklyn  Union  Gas  Co.,  171  App.  Div.  381, 
156  N.  Y.  Supp.  957.) 

If  this  employee  had  been  inoculated  through  the  cut  in  his  neck 
with  anthrax  fferms  from  the  hides  and  the  cut  had  been  received 
a  few  days  beiore  at  the  barber  shop  while  being  shaved,  a  question 
might  arise  as  to  whether  the  inoculation  were  an  accidental  personal 
injury  arising  out  of  the  course  of  his  employment. 

We  do  not  reach  this  question,  and  shall  not  attempt  to  decide 
it,  as  the  facts  of  the  case  are  not  substantiated  by  any  evidence,  and 
the  matter  must  be  sent  back  to  the  commissioner  for  a  rehearinff. 

The  order  of  the  appellate  division  and  the  determination  of  the 
industrial  commission  should  be  reversed,  and  the  claim  remitted 
to  the  commission  for  rehearing,  with  costs  to  abide  event. 


Workmen's  Compensation — Injuries — Occupationaii  Disease — 
(tlanders — ^Accident — Richardscm  v.  Greenburg^  SupreTne  Court 
of  New  Yorl'^  /Appellate  Division  {May  19^  1919)^  176  New 
York  Supplementj  page  651. — Gxeenburg  owned  a  number  of  horses, 
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one  of  ¥^hich  became  afflicted  with  a  disease  known  as  glanders. 
Greenburg  instructed  one  Richardson,  who  was  employed  by  him  as  a 
stableman,  to  lead  the  affected  horse  from  the  stable  to  the  dock  where 
it  was  to  be  killed.  While  leading  the  horse  from  the  stable  to  the 
dock  as  instructed,  Bichardson  breathed  and  inhaled  the  disease- 
laden  breath  of  the  horse  and  became  also  afflicted  with  the  disease, 
which  caused  his  death  14  days  later.  His  mother  brought  proceed- 
ings for  compensation  for  his  death  under  the  workmen's  compensa- 
tion act.  The  commission  granted  her  an  award  and  the  employer 
appealed.  The  court  denied  the  award  and  dianissed  the  mother's 
claim  on  the  ground  that  her  son  did  not  meet  his  death  from  an  acci- 
dental personal  injury  such  as  is  covered  by  the  workmen's  compen- 
sation law,  but  died  from  a  disease.  In  expressing  the  prevailing 
opinion  of  the  court  Judge  Henry  T.  Kellogg  said  in  part : 

Compensation  is  payable  by  an  employer  only  "  for  the  disability 
or  death  of  his  employee  resulting  from  an  accidental  personal  in- 
jury." (Workmen's  compensation  law  (Consol.  Laws,  ch.  67,  sec. 
10).)    Of  such  an  injury  the  definition  is  given  : 

**' Injury'  and  'personal  injury'  mean  only  accidental  injuries 
arising  out  of  and  in  the  course  of  employment  and  such  disease  or 
infection  as  may  naturally  and  unavoidably  result  therefrom." 
(Workmen's  Compensation  Law,  sec.  3,  subd.  7.) 

Had  it  been  the  intention  of  the  legislature  to  include  within  the 
meaning  of  "injury"  or  "personal  injury"  all  diseases  of  whatever 
nature,  it  would  not  have  been  necessary  expressly  to  mention,  in 
addition  to  "  accidental  injuries,"  "  such  disease  or  infection  as  may 
naturally  and  unavoidably  result  therefrom."  This  express' mention 
of  a  disease  which  is  the  consemienee  of  injury  would  seem  to  exclude 
all  diseases  which  are  not.  The  particular  disease  must  "  result " 
from  "  accidental  injury " — that  is  to  say,  it  must  be  preceded  by 
such  injury,  and  therelore  can  not  constitute  the  injury  which  it 
follows.  Evidently  "disease"  and  "accidental  injury"  are  in  con- 
trast with  each  other,  so  that  the  former  is  never  comprehended  by 
the  latter.  The  workmen's  compensation  law  was  drawn  with  pains- 
taking care,  and  it  can  not  be  simposed  that  words  and  phrases  found 
therein,  particularly  in  the  denning  clauses,  were  needlessly,  mean- 
inglossiy,  or  obscurely  used.  The  plain  meaning  of  its  words,  with- 
out the  aid  of  judicial  interpretation,  induces  the  conclusion  that  the 
legislature  intended  to  make  compensable  no  condition  or  death  re- 
sulting from  disease,  unless  the  disease  itself  followed  a  traumatic 
injury  or  other  injury  not  partaking  of  the  nature  of  a  disease. 

It  is  a  matter  of  common  knowledge  that  the  conditions  generally 
prevailing  in  cases  of  infectious  disease  are  caused  by  poisons  or 
toxins  exuded  by  living  organisms  or  bacteria  present  within  the  hu- 
man body. 

It  is  in  this  respect  that  a  condition  of  disease  differs  from  a  con- 
dition resulting  from  the  taking  of  a  poisonous  drug.  In  the  former 
all  the  poisons  which  harm  or  kill  are  generated  within  the  human 
body,  wnile  in  the  latter  all  the  poisons  are  extraneous.  It  is  one  of 
the  characteristics  of  injuries  that  they  are  the  result  of  the  applica-j 
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tion  to  the  human  body,  internally  or  externally,  of  an  external 
force. 

We  think  that  for  legal  purposes  glanders  is  a  disease  which,  when 
contracted  without  previous  accidental  injury  occurring  in  the  course 
of  employment,  can  not  be  classed  under  the  workmen's  compensation 
law  of  this  State  as  an  accidental  injury  arising  out  of  and  in  the 
course  of  employment. 

A  lengthy  dissenting  opinion  was  rendered  by  Presiding  Judge 
John  M.  Kellogg,  in  which  one  other  judge  concurred,  and  in  which 
it  was  declared  that  death  from  the  disease  suffered  and  contracted 
as  it  was  in  this  case  was  covered  by  the  workmen's  compensation 
law. 

The  law  of  New  York  was  amended  in  1920  (ch.  538)  so  as  to  in- 
clude certain  occupational  diseases,  naming  anthrax  and  glanders. 


Workbien's  Compensation — Injuries — Occupational  Dise^sb — 
Influenza — Constitutionality  of  Statute — City  and  County  of  San 
Francisco  v.  Indvstrial  Accident  Commission  et  al.^  Supreme  Court 
of  California  {June  30,  1920),  191  Pacific  Reporter,  page  26.— 
The  city  and  county  of  San  Francisco  had  in  its  employ  in  one  of  its 
hospitals  a  steward  by  the  name  of  Slattery  at  the  time  the  influ- 
v?nza  epidemic  came  upon  the  city.  The  rush  of  work  at  the  hospital 
caused  him  to  be  continuously  and  very  laboriously  occupied.  Dur- 
ing his  labors  he  was  exposed  to  at  least  12  cases  of  influenza,  nti- 
mately  he  contracted  the  disease  himself  on  October  15,  1918,  and 
(lied  eight  days  later.  His  widow  brought  proceedings  for  compensa- 
tion under  the  workmen's  compensation  act  and  was  granted  an 
award  by  the  industrial  accid'ent  board  on  the  ground  that  her  hus- 
band had  died  from  an  occupational  disease  as  defined  in  subsection 
4  of  section  3  of  the  act  (St.  1917,  p.  831).  The  city  and  county  of 
San  Francisco  appealed,  declaring,  first,  that  the. law  gave  the  com- 
mission no  power  to  award  compensation  for  death  by  disease  the 
origin  of  which  was  not  a  bodily  injury  suffered  through  violence, 
11  nd  if  it  did  it  was  unconstitutional;  and,  second,  that  because  an 
epidemic  of  influenza  was  raging  in  the  city  Slattery  was  exposed  to 
n  danger  which  was  common  to  the  general  public,  and  therefore  the 
disease  from  which  he  died  could  not  be  h«ld  to  have  been  caused 
by  his  employment.  The  court  decided  both  of  these  contentions 
against  the  appellant  and  affirmed  the  decision  of  the  industrial 
accident  board.    The  opinion  of  the  court  is  in  part  as  follows : 

In  the  present  case  the  legislature  has  construed  the  constitution 
and  has  placed  upon  the  wora  "  injury '^  the  broader  meaning  possible 
to  it. 

Subdivision  4  of  section  3  of  the  act  defines  injury  as  follows : 
"4.  The  term  'injury'  as  used  in  this  act  shall  include  any  in- 
jury or  disease  arising  out  of  the  employment.     *     *     *  " 
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The  constitution  can  not  be  given  the  more  limited  meaning  con- 
tended for  by  the  city  without  declaring  this  provision  in  the  statute 
void.  This  we  can  not  do  unless  there  is  a  plain  and  unmistakable 
conflict  between  the  statute  and  the  constitution.  But  there  is  no 
such  plain  and  unmistakable  conflict,  since  the  statute  does  no  more 
than  adopt  what  is  at  least  a  possible  and  not  unreasonable  construc- 
tion of  the  constitution.  This  being  the  case,  it  must  be  held  that 
the  provision  of  the  compensation  act,  whereby  a  disease  arising  out 
of  employment  is  declared  to  be  an  injury  for  which  compensation 
shall  be  paid,  is  not  unconstitutional,  but  is  operative  and  controlling. 

It  is  also  contended,  and  truly,  that  compensation  is  not  due  merely 
for  injury  by  disease  contracted  by  an  employee  while  employed. 
The  injury  must  be  one  arising  out  of  the  employment,  and  where 
the  injury  is  by  disease  there  must  exist  the  relation  of  cause  and 
effect  between  the  employment  and  the  disease.  It  is  also  true  that 
to  justifv  an  award  there  must  be  an  affirmative  showing  of  a  case 
within  the  statute  or,  concretely,  it  must  affirmatively  appear  here 
that  Slattery  contracted  the  disease  from  which  he  died  because  of 
his  employment. 

On  the  other  hand,  the  evidence  shows  that  the  incubation  period 
of  the  disease  is  from  one  to  four  days ;  that  Slattery  in  the  course 
of  his  duties  during  the  five  days  preceding  his  being  taken  ill  had 
had  to  handle  and  nad  been  exposed  to  at  least  12  developed  cases 
of  influenza ;  that  so  far  as  known  he  was  not  exposed  to  any  cases 
except  in  the  course  of  his  employment;  that  he  lived  only  half  a 
l)lock  from  the  hospital  where  he  was  emi ployed,  and  during  the  two 
weeks  preceding  his  illness  had  been  working  very  hard  and  had 

f^one  directly  from  his  home  to  his  work  and  from  his  work  to  his 
lome  and  had  not  been  out;  that  his  exposure  because  of  his  work 
was  far  greater  than  that  of  the  average  person ;  and  that  among  the 
nurses  in  the  hospitals  of  the  citv,  a  class  exposed  in  much  the  same 
degree  as  Slattery,  the  proportfon  who  contracted  the  disease  ran 
from  50  to  85  per  cent  as  against  10  per  cent  for  the  community  in 
general.  The  preponderance  of  the  medical  testimony  also  was  to 
the  effect  that  Slattery  contracted  the  disease  as  a  result  of  his 
peculiar  exposure  to  it  incidental  to  his  employment. 

If  there- nad  been  no  epidemic  in  San  Francisco  at  the  time,  and 
it  appeared  that  Slattery  as  hospital  steward  had  been  exposed 
directly  to  a  considerable  number  of  influenza  patients,  and  was 
not  known  to  have  been  exposed  otherwise,  and  had  come  down  with 
the  disease  within  the  period  of  incubation  after  his  exposure,  the 
conclusion  that  the  disease  was  due  to  his  exposure  in  the  couise  of 
his  work  could  hardly  be  questioned.  But  these  are  the  actual  facts, 
with  the  single  exception  that  an  epidemic  was  raging.  To  the 
extent  of  the  severity  of  this  epidemic  the  strength  of  the  conclusion 
is  weakened.  It  may  well  be  that  if  the  epidemic  were  so  severe  that 
the  proportion  of  the  general  public  who  were  attacked  was  any- 
thing like  as  great  as  the  proportion  of  those  exposed  as  was  Slat- 
tery, the  question  of.  whether  he  was  attacked  because  of  the  ex- 
posure general  to  the  public  would  be  so  much  a  matter  of  con- 
jecture and  speculation  as  not  to  warrant  a  definite  conclusion  as 
the  basis  of  an  award.  But  the  actual  fact  is  that  of  persons  exposed 
as  was  Slattery  the  proportion  of  those  attacked  was  from  five  to 
eight  times  as  great  as  the  proportion  of  those  not  so  exposed.    This 
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ratio  is  so  great  tbat  it  can  not  be  said  that  the  commission  was  not 
justified  in  concluding  from  it,  in  connection  with  the  other  facts^ 
that  Slatterv's  illness  was  due  to  the  peculiar  exposure  of  his  em- 
ployment. Its  conclusion  is  the  more  justified  hj  the  fact  that  it 
coincides  with  the  conclusions  of  most  of  the  physicians  who  testified. 
Their  opinions  upon  a  point  of  this  character  are  entitled  to  con- 
sideration, since  it  is  a  part  of  their  vocation  to  observe  diseases  and 
how  they  spread  and  to  draw  conclusions  from  their  observations. 
Award  affirmed. 

WoRKMEN^B  Compensation — Injuries — Occupational  Disease — 
Influenza — En^els  Copper  Minhig  Co,  v.  IndustrUd  Accident  Com- 
7im8ion^  Supreme  Court  of  California  {Sept,  7,  1920)^  192  Pacific 
Reporter^  page  81^5, — One  Rebstock  was  employed  by  the  mining 
company  at  its  mine  in  Plumas  County  as  a  "  safety  engineer."  In 
the  fall  of  1918  the  influenza  epidemic  swept  the  small  community 
of  miners  and  their  families  where  he  lived.  Medical  attendants 
and  hospital  facilities  proved  inadequate  to  aocommodate  those 
aiBicted  with  the  disease,  and  among  the  temporary  places  used  in 
which  to  care  for  the  sick  was  Rebstodc's  office.  At  the  request  of 
the  mine  superintendent  he  was  required  to  aid  in  the  nursing  of 
the  patients.  A  few  days  later  he  contracted  influenza  himself*  the 
result  of  which  left  him  with  a  weak  heart  so  that  he  was  inca- 
pacitated for  anything  but  light  work.  He  was  granted  an  award 
of  compensation  and  the  employer  appealed.  In  affirming  the  award 
the  court  said  in  pait : 

The  case  markedly  resembles  what  is  known  as  the  Slattery  case, 
San  Francisco  r,  Inihistrial  Accident  Commission,  191  Pac.  :^6 
[above],  decided  by  us  since  the  submission  of  the  present  ease,  and  the 
question  presented  by  the  first  ground  urged  for  annulment,  which 
is  purely  a  question  of  law,  was  there  discussed  and  determined  ad- 
versely to  the  contention  of  the  petitioner  here.  No  discussion,  there- 
fore, of  that  question  is  necessary  other  than  a  reference  to  tl)at  de- 
cision and  the  statement  that  we  adhere  to  the  views  there  expressed. 

The  company's  first  claim  is  that  the  exceptional  exposure  to  which 
Rebstock  was  subjected,  and  by  reason  of  which  alone  it  can  be 
claimed  that  he  contracted  his  illness  in  the  course  of  his  employ- 
ment, was  incurred  by  him,  not  in  the  performance  of  the  duties  for 
which  he  was  employed,  but  in  the  performance  of  services  outside 
his  duties,  voluntary  in  nature,  and  not  so  much  for  the  benefit  of 
his  employer  as  for  that  of  the  little  community  of  which  he  was  a 
part.  The  second  claim  of  the  company  is  that  in  any  case  tbei'e 
is  nothing  to  show  that  Bebstock  contracted  his  disease  by  reason  of 
the  exceptional  exposure  to  which  he  was  subjected ;  that  it  is  not  at 
all  improbable  that  he  acquired  it  by  reason  of  the  general  exposure 
to  which  every  member  of  the  community  was  subjected  at  the  time; 
that  it  is  not  possible  to  dd^ermine  with  any  reascniable  certainty 
whatever  which  exposure  was  the  cause  of  his  illness,  and  to  en- 
deavor to  do  so  is  but  guessing;  and  that  the  award  of  the  commis- 
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sion  can  not  be  justified  by  a  mere  guess,  but  in  order  to  be  valid 
requires  for  its  support  an  affirmative  showing  which  takes  the  de- 
termination out  of  the  realm  of  mere  conjecture. 

As  to  the  first  claim,  it  is  true  that  an  injury  suffered  by  an  em- 
ployee in  voluntarily  doing  something  entirely  outside  of  his  em- 
plojrment,  even  though  of  benefit  to  his  employer,  is  not  an  injury 
suffered  by  him  in  the  course  of  his  employment,  and  if  the  facte  of 
this  case  were  only  those  we  have  stated,  it  might  be  that  the  award 
would  have  to  be  annulled  on  that  ground.  But  there  was  evidence 
in  tlie  case  which  would  justify  the  commission  in  believing  that  the 
further  fact  was  present  that  the  company's  superintendent  had 
directed  Rebstock  to  assist  in  caring  for  tne  company's  influenza 
]>atients.  This  fact,  for  we  must  take  it  to  be  the  fact,  at  once  took 
Rebstock's  services  in  that  respect  out  of  the  class  of  purely  volun- 
tary services.  Althou^  the  services  were  exceptional,  and  with- 
out the  usual  scope  of  xlebstock's  employment,  they  were  within  its 
actual  scope  at  the  immediate  time,  because  rendered  in  response  to 
the  companv's  direction.  (Miner  v,  Franklin  Countv  Telephone  Co., 
83  Vt.  311,  75  Atl.  653.) 

As  to  the  second  contention  of  the  company,  it  is  of  course  true 
that  the  burden  rested  upon  Rebstock  to  show  that  his  illness  re- 
sulted from  the  exceptional  exposure  to  which  he  was  subjected  in 
caring  for  the  patients  of  the  company.  It  is  also  true  that  it  can 
not  be  said  from  the  facts  of  the  case  that  it  is  certain  that  Rebstock 
contracted  the  disease  because  of  his  exceptional  exposure  to  it.  But 
as  was  said  in  the  Slatterv  case,  191  Pac.  29 : 

"  Certainty  is  not  required.  It  is  not  even  required  that  the  award 
be,  in  our  judgment,  in  accord  with  the  preponderance  of  the  evi- 
dence in  order  that  we  be  not  at  liberty  to  annul  it.  We  can  not 
disturb  the  award  unless  we  can  say  that  a  reasonable  man  could  not 
reach  the  conclusion  which  the  commission  did." 

Tlic  test  so  stated  in  the  last  sentence  just  quoted  is  that  which 
must  l>e  applied  here. 

Upon  the  point  as  to  how  the  disease  was  contracted  by  the  em- 
ployee, whether  because  of  the  exceptional  exposure  to  which  he  was 
subjected  or  be^'^use  of  the  exposure  to  which  he  was  subjected  in 
common  with  the  rest  of  the  community,  the  material  facts  are  the 
same  as  those  of  the  Slatteiy  case. 


Workmen's  Compensation — Injuries — 0(x;upational  Disease — 
Xei^ralgic  Pain  Due  to  Faulty  Posture — PimenfaVs  case,  Supreme 
Judicial  Court  of  Massachusetts  {May  22,  1920).  127  Northeastern 
Reporter^  pa/je  k^h- — Moses  Pimental  was  a  cigar  maker  and  had 
worked  continually  at  his  trade  for  14  or  15  years.  Early  in  1918 
he  experienced  pains  at  the  back  of  his  neck  and  in  February,  1919, 
when  he  consulted  his  physician  he  was  told  he  was  suffering  from 
occupational  neurosis.  In  May,  1919,  he  was  unable  to  continue  at 
his  work.  He  thereupon  put  in  an  application  for  compensation  un- 
der the  Massachusetts  compensation  law  and  was  granted  an  award 
which,  on  appeal,  was  affirmed  by  the  superior  court.    The  employer 
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again  appealed  and  the  decision  was  reversed  by  the  supreme  court, 
and  the  award  annulled  on  the  ground  that  Pimental  had  not  suf- 
fered an  injury  covered  by  the  workmen's  compensation  law. 

Pimental  was  examined  by  several  physicians  to  determine  his  con- 
dition and  the  causes  of  his  disability.  One  impartial  physician  tes- 
tified in  part  that: 

In  consequence  of  his  working  and  using  the  movements  he  did  his 
work  as  a  ciffar  maker  was  a  certain  consequence  of  causing  his  con- 
dition. In  the  first  place  he  sits  faulty ;  his  left  buttock  being  unde- 
veloped [due  to  an  old  trouble  with  the  hip],  his  left  pelvis  sags.  He 
does  not  sit  evenly  on  the  buttocks.  In  that  way  he  crowds  the 
vertebra  unevenly  m  the  other  parts  of  the  spine,  so  that  any  sitting 
occupation  could  contribute  to  the  brachial  pain.  The  particular 
movements  which  produce  this  condition  are  the  rolling  process  at 
the  end  of  the  making  of  a  cigar,  whereby  a  weight  of  the  forearm, 
the  arm,  and  some  of  the  shoulder  and  shoulder  girdle  are  brought 
down  upon  the  cigar  in  order  to  make  a  firm  wrapper. 

He  was  "  of  opinion  that  if  the  employee  had  a  sitting-down  job 
where  there  was  no  muscular  loading  or  tension,  as  in  the  rolling 
process,  he  might  have  supported  the  condition  of  his  spine  for  years 
longer  without  trouble.  He  believed  that  the  upset  factor  in  the 
thing  was  the  muscular  tension  and  the  loading  incidental  upon  the 
rolling  movements.  *  *  *  That  the  employee's  condition  would 
come  on  or  did  come  on  quicker  because  he  rolled  cigars  than  it 
would  have  had  he  worked  at  any  other  sitting-down  occupation. 
*  *  *  He  thought  that  the  rolling  movements  are  the  movements 
which  brought  about  the  pain.  *  *  *  This  employee  has  not  neu- 
ritis." ... 

In  his  opinion,  any  sitting  occupation  is  likely  to  cause  the  neural- 

ic  pain  which  this  employee  experienced  in  the  region  of  his  neck. 

f  lie  sat  for  eight  hours  a  day  in  his  home  reading  a  book  "  with 
his  hip  in  that  position,  in  any' position  "  he  would  be  likely  to  have 
the  same  sort  of  a  pressure  in  that  brachial  region  as  he  had  while 
sitting  at  work.  It  he  sat  in  a  chair  at  his  home  over  a  period  of 
14  years,  reading  a  book  every  day,  he  might  get  from  that  the  neu- 
ralgic pain  which  he  experienced  in  March  of  1919. 

Upon  a  hearing  of  all  the  evidence  a  single  member  of  the  indus- 
trial-accident board  made  a  finding  which  was  adopted  by  the  full 
board.    It  is  in  part  as  follows : 

That  "while  there  was  an  underlying  and  preexisting  condition 
following  hip  disease  it  was  the  muscular  action  in  rolling  cigars  for 
a  number  of  years  which  precipitated  the  neuralgic  pain  and  brought 
into  being  tfie  personal  injury  which  totally  incapacitated  the  em- 
ployee for  work,"  and  that  "finally,  as  a  result  of  the  effect  of  the 
muscular  movements  required  bv  his  employment  in  making  cigars, 
acting  upon  his  particular  condition  of  health,  neuralgic  pain,  a 
personal  injury  under  this  act,  developed.  The  employee's  total 
incapacity  for  work  is  due  to  that  personal  injury,  and  will  continue 
for  a  period  which  is  not  now  determinable." 
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Notwithstanding  these  findings  and  testimony,  the  court  reversed 
the  decision  of  the  board,  Judge  Crosby  rendering  an  opinion,  from 
which  the  following  is  quoted : 

The  case  at  bar  is  similar  in  many  respects  to  Maggelet's  case 
(228  Mass.  57,  116  N.  E.  972  [Bui.  246,  p.  274]),  and  is  governed  by 
it.  While  the  board  found  that  the  neuralgic  pain  was  induced  by 
muscular  action  in  rolling  cigars  for  a  number  of  years,  the  impar- 
tial physician  testified  that  anv  other  occupation  was  likely  to  cause 
the  pain  from  which  the  employee  suffered,  and  that  this  condition 
could  result  independently  of  any  occupation  and  could  come  from 
any  sitting  or  standing  occupation.  In  view  of  this,  together  with 
all  the  other  evidence,  we  are  of  opinion  that  the  pain  could  not 
have  been  found  to  have  been  a  reasonably  necessary  result  of  the 
employment,  and  can  not  be  said  to  have  been  a  personal  injury  pecu- 
liar to  it.  We  are  also  of  opinion  that  there  was  no  sufficient  evi- 
dence to  warrant  a  finding  that  the  employee  had  neurosis — a  disease 
with  which  cigar  makers  are  sometimes  afflicted — and  the  impartial 
physician  so  testified ;  nor  is  there  evidence  that  he  had  any  disease, 
the  reasonable  inference  being  that  the  neuralgic  pain  was  not  due 
to  his  occupation  but  was  rather  the  result  of  faulty  posture  brought 
about  by  long  and  laborious  work,  a  condition  which  would  have  been 
equally  liable  to  arise  in  whatever  employment  he  might  have  been 
engaged  or  if  not  employed  at  all.  Altnough  the  condition  arose 
during  the  course  of  the  employment,  it  can  not  be  found  to  have 
arisen  from  it. 

Workmen's  Compensation — iNjrRY  Arising  in  Course  op  Em- 
ployment— Evidence — Engineer  Killed  by  Bullet — Keyes  et  aJ'. 
V.  New  York^  O.  <6  W.  Ry^  Co,^  Supreme  Court  of  PennsylvaniOi 
{May  ^1,  1919),  108  Atlantic  Reporter^  page  405.— Minor *T.  Keyes 
was  employed  on  an  engine  by  the  defendant  company.  He  was  alive 
and  engaged  at  his  work  at  2.30  a.  m.  on  November  23,  1916.  Ten 
minutes  later  he  was  found  lying  on  the  ground  by  the  engine  dead 
from  a  bullet  wound  through  the  jaw.  No  evidence  appeared  to  indi- 
cate a  suicide  nor  could  it  be  proved  that  the  death  had  been  inflicted 
by  a  third  person.  Keyes'  widow  and  minor  child  were  awarded 
compensation  under  the  workmen's  compensation  act,  and  the  em- 
ployer appealed.  The  point  in  dispute  is,  upon  whom  lies  the  burden 
of  proof  of  how  the  death  was  caused.  The  compensation  board  held 
the  burden  was  upon  the  employer  to  prove  that  the  death  was  caused 
by  suicide  or  by  the  intentional  act  of  a  third  person  so  as  to  prevent 
a  recovery  under  the  act,  but  on  appeal  the  lower  court  decided  to 
the  contrary.  The  widow  appealed  to  the  supreme  court,  which 
reversed  the  lower  court  and  sustained  the  award.  The  opinion  in 
part  is  as  follows: 

A  claimant's  case  is  prima  facie  made  out  by  proof  of  affirmative 
facts  showing  the  employer's  liability,  and  that  rule  is  not  changed 
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hy  the  fact  that  earlier  in  the  section  the  burden  of  provin|r  suici<1e 
is  expressly  placed  upon  the  employer.  When,  as  here,  there  is  noth- 
ing to  throw  light  upon  the  occurrence,  it  would  impose  an  unreason- 
abie  burden  upon  claimants  and  defeat  the  beneficent  purpose  of 
the  act,  to  require  them  to  establi^  the  negative  proposition  diat  the 
injury  was  not  inflicted  by  a  third  person  because  of  some  reason 
personal  to  the  employee.  The  court  below  concludes,  in  effect,  that 
the  affirmative  of  me  proposition  should  be  preBumed,  as  it  was  not 
suicide ;  but  that  view  can  not  be  accepted.  There  is  always  a  pre- 
sumption of  innocence,  and  we  can  not  assume  tliat  the  wound  was 
feloniously  inflicted.  It  may  have  been  accidenla.!.  No  one  h^rd  the 
sound  of  a  shot  or  knows  whence  it  came.  It  was  in  the  dark,  and 
may  have  be^i  a  random  shot,  discharged  by  some  officer  or  other 

g^r&m  for  an  innocent  purpose  and  with  no  thought  of  harnL 
robably  not  1  shot  in  20  fired  upon  the  street  is  with  felonious 
intent;  so  the  fact  that  a  man  sustains  a  fatal  bullet  wound*  while 
exposed  at  ni^ht,  does  not  of  itself  prove  an  intentional  homicide. 
To  sustain  deraidant's  contention  we  must  presume  a  felonious  homi- 
cide, and  add  to  that  the  further  presumj^ion  that  it  was  commiited 
beoause  of  some  reason  personal  to  the  victim.  Assuming  a  willful 
killing,  it  may  have  been  because  of  the  employment  ar  from  some 
other  motive,  entirely  aside  from  Mr.  Keyes,  and  by  a  stoinger,  or 
by  one  possessed  of  a  homicidal  mania,  in  which  cases  the  employer 
would  be  liable.  Our  act  is  broad,  and  embra^i^es  cases  of  injury 
sustained  in  course  of  the  employment,  although  not  arising  there- 
from, and  therein  differs  from  enactments  in  many  jurisdictions. 


Workmen's  CoMPE3fSATiox — Injury  Arising  in  Cocbse  of  Em- 
pix)YMENT — Pranks  of  Feuu^w  Servants — White  y,  Kansas  ("ifn 
Stockyards  Co.^  Supreme  Court  of  Ka/nsas  {Jan..  11^  1919)^  171' 
Paciiic  Reporter^  page  52^, — White  was  in  the  employ  of  the  defend- 
ant company.  One  day  while  washing  up  preparatory  to  going  home 
after  the  day's  work  some  of  White's  coemployees,  among  whom 
was  one  of  the  defendant's  foremen,  attached  a  highly  charged  elec- 
tric wire  to  an  iron  door  through  which  White  would  have  to  pass 
(HI  leaving  the  place.  This  fonn  of  joke  had  been  practiced  a  num- 
ber of  times  previously  on  other  employees.  White  grasped  the 
door  to  open  it  and  received  a  severe  shock  and  other  injuries,  for 
which  he  claimed  compensation.  In  afBrming  the  lower  courts 
award  of  compensation  Judge  Dawson,  expressing  the  opinion  of 
the  court,  said  in  part: 

It  is  needless  to  discuss  the  question  whether  plaintiff  was  injureii 
in  the  course  of  his  employment.  Under  not  dissimilar  circum- 
stances it  has  been  so  held  in  this  State. 

It  has  also  been  held  that  while  ordinarily  a  master  is  not  liable 
under  the  compensation  act  for  injuries  to  a  workman  which  have 
been  caused  through  the  mischievous  pranks  and  sportive  jokes  of 
his  coemployees,  yet  the  rule  is  otherwise  where  the  maeter  has  know- 
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iBEgty  pernkittod  such  misdaievous  pranks  tto  *contiaue.    In  aiiob  cases 
the  prajftkfi  -beeome  .an  incident  to  t^  employment. 

It  in  true  tixtd  -this  fahpemsm  hftd  no  ^necal  a.uthardty,  but  he  was 
tbe  !p6iS0n  plaintiff  had  to  )@dt)ey  -;v7hile  in^  the  idefeadant's  employment. 
To  that'eskiemt  he  was  a  ictreman^  and  liis  Jcno>wled^e  of  the  eleotrical 
manti^ip  on  the  doer  w^as  notiee  t»  his  prineoipfbl. 
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Course  of  EMPiiOYALEXT — Aocident — Proof — CABBariNo  Matches  tn 
Pocaaa?8 — 'Steel  uSal&s  Corporation  v..  ImtAuBtriai  Commiweion  -et  al,^ 
Supreme  Omert  -of  MmmB  (Jitmie  16^  1960),  127  M^Hihewtem  Re- 
porter^ page  698. — TVederiefc  'S Awinn  was  ^a/n  employee  ^i  ifbe  €teel 
company,  working  as  a  machine  hand  in  tlie  hasement  of  the  com- 
pany?s  plant,  and  was  engaged  In  cutting  steel  plates.  His  weoli 
cfiused  IhiS'OiierASls  to  become  very  grottey  and  <»il  soaked.  A<^oinii]^ 
bis  worki^dm  was  ta  imlet  vmm\amtBinmg  lockeis  idiere  the  oom- 
pany^s  employees  couM  dhangje  out  of  their  -wmk  dothes.  The  teilet 
room  liad  only  one  window  and  -no  electric  liglit  etf  its  own,  and  as  a 
ooK^equeace  was  very  dim.  ScTiwina  went  into  the  toUet  room  and 
dliortly  a&erward  lemernred  4^|9ain  'with  his  dothing  on  fiire.  He 
mi^vBd  ^ap  #ie  Btairs  sAd  into  an  'addey^  'wtbeare  a  blantket  "wms  throwda 
aTormd  4iim  aartd  the  fire  exfengHiahed.  He  Sied  f rcwiT  ins  injuries. 
His  brother,  who  was  a  fellow  employee,  testified  fhat  Srhwinn  said 
to  him  shortly  after  the  accident,  "I  went  into  the  washroom  and 
bumped  into  the  locker,  and  had  matches  in  my  pocket."  There 
was  a  rule  of  the  company  in  force  prohfbiting  smciking  during 
working  hours,  but  as  no  one  was  present  when  "Schwinn's  clothing 
caught  on  fire  it  was  not  known  exactly  how  the  accident  occurred. 
The  axbitrator  refused  an  award  for  compensation,  but  his  decisipon 
w^as  reversed  by  tfhe  industrial  commission,  wTiich  was  npheld  by 
the  circuit  court.  The  supreme  court,  in  again  affirming  the  award 
of  tlie  commission  allowing  compensation,  spoke  in  part  as  follows : 

The  princip^.!  .question  raised  liere  is  whether  the  injury  arose  out 
of  and  in  the  course  of  the  employment.  The  applicant  has  the 
burden  of  proof  as  to  whether  the  injury  was  accidental  and  as  to 
its  catrse,  but  it  is  TK>t  necessary  in  wder  to  make  this  prooi  tiTart 
such  testimony  be  given  by  an  «yewitDies6.  IHxc  ptroof  may  be  made 
by  direct  or  circxmistantial  evidence.  (Ohio  Building  Vault  Co,  v. 
Industrial  Board,  277  111.  96,  115  N.  E.  [Bui.  Xo.  246,  p.  249].) 
Aji  employee  while  at  wot%  ¥or  his  employer  may  do  those  things 
which  are  necessary  to  his  own  health  tind  comfort,  even  though 
.they  are  personal  to  himself,  and  such  arts  will  be  f?onaidered  inci- 
dental tonus  ewrployment.  (Rainford  r,  Chicago  Citv  RaMwav  (^o., 
289  tPU.  427,  124  X.  E.  =648.)  There  can  lie  no  question,  under  tl»e 
authorities,  Hhalt  tlie  deceased  had  a  right  to  be  whet^  he  was  at  the 
time  of  the  accident.    Somewhat  analogous  as  to  facts,  thofigh  with, 
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perhaps,  not  the  same  reason  for  the  application  of  compensation 
acts,  are  those  cases  where  an  accident  arises  from  something  inci- 
dental to  smoking  where  smoking  has  not  been  prohibited  by  the  em- 
ployer. Such  acts  have  frequently  been  held  to  be  covered  by  com- 
pensation acts  as  arising  out  of  the  employment.  (Bradbury  on 
Workmen's  Comp.  (3d  ed.),  sec.  88,  p.  660;  Boyd  on  Workmen's 
Comp.  Act  (1913),  sec.  482.) 

Counsel  for  plaintiff  in  error  (company)  argue  that  the  brother's 
testimony  that  the  deceased  told  him  the  matches  were  ignited  by 
striking  against  the  locker  was  hearsay  testimony,  and  therefore 
improperly  admitted.  We  do  not  see  how  counsel  for  plaintiff  in 
error  are  entitled  to  raise  this  question.  That  evidence  was  brought 
out  on  cross-examination  by  counsel  for  plaintiff  in  error,  and  we 
can  find  no  objection  made  to  it  or  motion  to  strike  it  from  the 
record.  The  word  "  accident "  as  used  in  the  workmen's  compensation 
act  should  not  be  construed  technically. 

Carrying  matches  is  a  verv  common  practice  among  men,  especially 
those  who  smoke,  in  all  employments,  and  unless  expressly  prohibited 
where  the  surroundings  are  not  apparently  dangerous  to  employees 
to  carry  matches  it  could  hardly  be  held  unreasonable  as  a  matter 
of  law  for  an  employee  under  the  circumstances  here  shown  to 
have  matches  in  his  possession.  Under  the  evidence  in  this  record 
we  think  the  industrial  commission  was  justified  in  finding  that 
it  was  a  reasonable  inference  that  the  accident  arose  out  of  and 
in  the  course  of  the  employment,  and  there  being  such  evidence  in  the 
record  it  can  not  be  held  as  a  matter  of  law  by  the  court  that  such 
accident  did.not  arise  out  of  or  in  the  course  of  the  employment. 


Workmen's  Compensation — Injury  Arising  Out  or  and  in 
Course  of  Employment — Common  Hazard — Moraits  cme^  Supremt^ 
Judicial  Court  of  MasgacJmsettg  (Jan.  P,  1920)^  126  Northeasteim 
Reporter^  page  591, — fJohn  Moran  was  employed  by  the  John  Han- 
cock Mutual  Life  Insurance  Co.  as  a  solicitor  and  collector.  In  ac- 
cordance with  instructions  from  his  superior  officer  he  left  his  home 
on  the  evening  of  January  2, 1919,  and  in  attempting  to  catch  a  street 
car  he  was  accidentally  killed.  The  employer  claimed  that  Moran's 
widow  was  not  entitled  to  an  award  of  compensation  under  the 
workmen's  compensation  act  because  he  met  his  death  from  an  acci- 
dent upon  the  street,  the  hazards  of  which  are  common  to  all  persons. 
In  affirming  the  decree  allowing  the  award  of  compensation  the  court 
said  in  part : 

Upon  the  facts  the  insurer  contends  that  the  hazards  of  the  street 
in  their  relation  to  the  employment  of  the  decedent  are  hazards 
common  to  persons  engaged  in  any  employment  who  have  occasion 
to  travel  along  the  streets  and  are  not  a  causative  danger  peculiar  to 
Moran's  employment,  and  cites  as  authorities  for  his  position  Hew- 
itt's case,  225  Mass.  1,  113  N.  E.  572  [Bui.  No.  224,  p.  318],  and 
Donohue's  case,  226  Mass.  595,  116  N.  E.  226  [Bui.  No.  246,  p.  2511- 
These  were  cases  "  where  the  causative  relation  between  injury  and 
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employment  was  too  remote  to  charge  the  employment  with  the  risk 
of  the  particular  injury  received."  (Kearney's  case,  232  Mass.  532, 
534,  122  N.  E.  739,  740.) 

In  the  case  at  bar  thvj  workman  to  do  the  work  of  his  employment 
must  continually  stand  in  danger  of  receiving  an  injury  from  acci- 
dents resulting  from  exposure  of  whatever  risks  or  hazards  are 
(»ommonly  attendant  on  the  use  of  public  streets  and  conveyances, 
which  risks  to  him  are  greater  because  more  constant  than  those  that 
are  incidental  to  the  occasional  and  casual  use  of  such  streets  by 
persons  who  use  them  in  the  ordinary  way.  We  are  of  opinion  that 
the  risk  and  hazard  of  the  decedent's  employment  were  not  too  re- 
mote in  their  causative  relation  to  th«  employment,  and  that  the  case 
is  governed  by  Kearney's  case,  supra,  and  similar  cases,  and  is  dis- 
tinguishable from  Hewitt's  case,  supra,  and  from  Donohue's  case, 
supra. 

Decree  affirmed. 

Workmen's  Compensation — Injurt  Arising  Out  of  and  in 
Course  of  Employment — Death  Caused  by  Fellow  Employee. — In- 
dustrial Commission  of  Ohio  v.  Pora^  Supreme  Court  of  Ohio  (Jwne 
£4j  1919)^  125  Northeastern  Reporter^  page  662. — Sylvester  Pora  had 
been  employed  as  a  helper  to  a  molder  by  the  Youngstown  Foundry 
and  Machine  Co.  The  molder,  who  was  his  superior,  ordered  Pora 
to  get  an  electric  riddle.  Pora  went  after  the  riddle  but  found  it 
in  the  possession  of  the  helper  of  another  molder  who  had  as  much 
right  to  have  the  riddle  as  Pora  and  who  refused  to  surrender  the 
implement.  A  controversy  was  engaged  in,  and  the  other  helper 
struck  Pora  over  the  head  with  a  shovel,  injuring  him  so  that 
he  subsequently  died.  The  industrial  commission  refused  to  allow 
Pora's  widow  an  award  of  compensation  under  the  workmen's  com- 
pensation act,  on  the  ground  that  the  injury  was  not  sustained  in 
the  course  of  the  employment.  The  widow  appealed  to  the  common 
pleas  court  and  was  awarded  judgment  in  the  sum  of  $8.63*  per 
week  for  312  weeks,  which  was  affirmed  by  the  court  of  appeals. 
The  commission  again  appealed  and  the  supreme  court,  in  affirming 
the  judgment  in  favor  of  the  widow,  said  in  part : 

With  the  advantage  of  the  hindsight  we  now  possess,  it  would 
have  been  wiser  if  Pora,  when  denied  possession,  had  retired  from 
the  scene  and  reported  the  situation  to  his  superior.  It  was,  how- 
ever, the  natural  thing  that  he  should  be  disposed  to  argue  the  mat- 
ter when  denied  the  thing  to  which  he  was  entitled  in  an  equal  sense 
with  the  immediate  possessor. 

In  seeking  to  obtain  the  possession  he  was  carrying  out  the  order 
of  his  superior,  and  his  failure  to  make  some  reasonable  effort  to 
obtain  it  would  have  constituted  a  breach  of  his  apparent  duty.  He 
was  seeking  the  implement  that  would  enable  him  to  properly  pursue 
his  employment,  and  without  which  it  must  be  assumed  he  could  not 
labor  to  the  advantage  of  his  employer. 
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Conflicting  inferences  might  be  drawn,  it  is  to  be  admitted,  from 
the  use  of  the  descriptive  term  "  controversy  '^ ;  but  the  inference  noost 
favorable  to  the  prevailing  party  below  is  to  be  accepted  by  a  court 
of  review. 

It  was  held  in  the  case  of  the  Mentone  Irrigation  Co«  v,  Eedlands 
Electric  Light  4  Power  Co^  155  Cal.  323,  331, 100  Pac.  1082, 22  L.  K. 
A.  (N.  S.)  382,  17  Ann.  Cas.  1222,  that  where  the  decision  of  the 
trial  court  is  based  on  conflicting  inferences  reasonably  deducible 
from  the  evidence,  it  is  as  conclusive  on  the  appellate  court  as  though 
based  directly  on  conflicting  evidence. 

This  rule  of  law  appeals  to  lis  as  being  altogether  sound  and  its 
adoption  calls  for  the  application,  as  its  supplement,  of  the  long- 
established  rule  of  law,  ttiat  the  judgment  must  be  sustained  if  there 
is  any  evidence  in  its  support. 

With  this  conception  of  the  law,  we  are  not  willing  to  say  that 
Pora's  conduct  was  such  as  to  place  him  outside  the  pale  of  his  course 
of  employment. 

To  deny  the  defendant  in  error  the  compensation  she  has  been 
awarded  would  be  sadly  missing  the  fine  spirit  of  the  workmen's 
compensation  act. 

Section  1465-91,  Page  &  A.  General  Code  Supp.,  provides  that — 

*'  Such  board  shall  not  be  bound  by  the  usual  common  law  or  statu- 
tory rules  of  evidence  or  by  any  technical  or  formal  rules  or  pro- 
cedure, other  than  as  herein  provided,  hot  may  make  the  investi^tion 
in  such  manner  as  in  its  judgment  is  best  calculated  to  ascertam  the 
substantial  rights  of  the  parties  and  to  carry  out  justly  the  spirit 
of  this  act." 

The  real  spirit  of  this  act  is  to  measurably  banish  technicality  and 
to  do  away  with  the  nicety  of  distinction  so  often  observable  in  the 
law,  and  commands  a  liberal  construction  in  favor  of  employees. 

llie  judgment  of  the  court  of  appeals  is  affirmed. 


Workmen's  Compensation — Injurt  Arising  Out  op  and  in 
Course  of  Employment — ^Death  Caused  by  Fellow  Employee — 
Mueller  v.  Klingnum^  Appellate  Court  of  Iruiicma^  Dwision  No.  1 
(Dec,  J8j  19T9),  125  Northeastet^n  Reporter^  V<m^  4^4- — ^Mueller  em- 
ployed Klingman  as  a  laborer  to  aid  in  the  construction  of  a  rein- 
forced concrete  building.  He  made  it  a  rule  among  his  workmen 
that  they  should  aid  each  other  in  their  tasks;  that  is,  one  workman 
was  not  to  remain  idle  while  waiting  for  another  workman  to  com- 
plete a  particular  task  but  he  was  to  aid  him  as  much  as  possible. 
Three  workmen,  one  of  them  Klingman,  were  carrying  a  40-foot 
steel  rod  to  its  appointed  place  to  be  used  as  reinforoem^it  for  the 
concrete.  When  they  were  about  to  place  the  rod  the  discovery  was 
made  that  one  of  the  U-irons  into  which  it  was  to  be  placed  was  out 
of  position.  One  of  the  workmen  asked  Howard,  the  other  work- 
man, to  "  straighten  up  "  the  U-iron,  which  he  accordingly  did,  but 
in  doing  so  he  remarked,  ^^  I  ain't  got  time  to  fool  with  you  people.^* 
Klingman  replied  to  this  by  saying,  **  I  won't  ask  anybody  to  help 
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me  do  my  work,  I  will  do  it  myself."  Whereupon  Howard  threw 
a  hammer  at  Klixigman,  striking  him  on  the  back  of  his  head  inflict- 
ing an  injury  from  which  he  later  died.  Klingman's  widow  was 
awarded  compensation  under  the  worlonen's  compensation  act  and 

the  employer  appealed.  In  affirming  the  decision  the  court  said 
in  part: 

It  has  been  held  that  an  employee  is  injured  in  the  course  of 
his  employment,  where  the  injury  occurs  within  the  period  of  his 
employment,  at  a  place  where  he  may  reasonably  be,  and  while  he 
is  reasonably  fulfilling  the  duties  oi  his  employment,  or  engaged 
in  doing  something  incidental  thereto.  (Swift  &  Co.  v.  Industrial 
Com.,  287  111.  564,  122  N.  E.  796.)  It  has  also  been  said  that  there 
must  be  some  causal  relation  between  the  employmezkt  and  the  injury ; 
that  it  is  not  necessary  to  be  one  which  ought  to  have  been  foreseen 
or  expected,  but  it  must  be  one  which,  after  the  event,  may  be  seen 
to  have  had  its  origin  in  the  nature  of  the  employment.  In  Pekin 
Cooperage  Co.  v.  Industrial  Com.,  285  111.  31, 120  N.  E.  530  [Bui.  No. 
258,  p.  191],  it  was  said,  after  reviewing  a  number  of  cases : 

"AU  concur  in  the  rule  that  the  accident,  to  be  within  the  compen- 
sation act,  must  have  had  its  origin  in  some  risk  of  the  employment. 
No  fixed  rule  to  determine  what  is  a  i-isk  of  the  employment  has  been 
established*  Where  men  are  working  together  at  the  same  work  dis- 
agreements may  be  expected  to  arise  about  the  work,  the  manner  of 
doing  itj  as  to  the  use  of  tools,  interference  with  one  another,  and 
many  other  details  which  may  be  trifling  or  important.  Infirmity  of 
temper,  or  worse,  may  be  expected,  and  occasionally  blows  and  fight- 
ing. When  the  disagreement  arises  out  of  the  employer's  work  in 
wni<:h  two  men  are  engaged,  and  as  a  result  of  it  one  injures  the 
other,  it  may  be  inferred  that  the  injury  arose  out  of  the  employ- 
ment.^ 

Under  the  above  rules,  upon  the  record  before  us,  there  can  be  no 

Question  as  to  the  death  of  deceased  having  been  caused  by  an  acci- 
ent  arising  out  of  and  in  the  course  of  his  employment.    The  find- 
ing are  sustained  by  the  evidence. 

The  award  of  the  Industrial  Board  is  affirmed^  and  the  amount 
thereof  is  increased  5  per  cent,  as  provided  by  section  3  of  the  amend- 
ment of  1917.  (Acts  1917,  p.  155.)  [This  amendment  provides  that 
where  an  appeal  is  taken  from  an  award  made  by  a  full  board,  and 
the  award  is  affirmetl,  it  shall  be  increased  5  per  cent.] 


WcwntMEK^s  Compensation — Injury  Abimino  Oct  of  and  in 
(Bourse  op  Employmitnt — Death  from  Cyclone — Central  IlUnoU 
Public  Service  Co.  \\  Industrial  Commission  et  al,^  Supreme  Court 
of  lUinois  {Feb.  18 j  19W)^  1^6  Nai^tJieastem  Reporter^  fcufc  lU^— 
Kilgore  was  employed  as  an  engineer  in  the  electric  generating  &d:a- 
tion  and  ice  plant  of  the  Central  Illinois  Public  Service  Co.  While 
closing  the  plant  a  tornado  swept  down  upon  the  building  housing 
the  engines  and  ice  machine  and  destroyed  it.  Kilgore  was  found  in  a 
standing  posture  completely  surrounded  by  bricks.    The  steam  from 
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the  boilers  had  severely  scalded  him  and  the  fumes  from  the  broken 
ammonia  pipes  of  the  ice  machine  tended  to  cause  suffocation.  Kil- 
gore  died  from  his  injuries,  and  proceedings  were  brought  by  his 
administratrix  for  compensation.  An  award  was  made  which  on 
appeal  was  reversed  by  the  circuit  court  and  the  industrial  commis- 
sion appealed.  It  was  contended  by  the  company  that  Kilgore  met 
his  death  from  a  catastrophe,  to  which  all  persons  in  the  immediate 
vicinity  were  subject,  and  that  therefore  it  could  not  be  said  that 
the  injury  arose  out  of  the  employee's  employment.  The  supreme 
court  refused  to  taks  this  view  of  the  question  and  reversed  the 
decision  of  the  circuit  court  which  had  set  aside  the  award  of  com- 
pensation.   The  opinion  is  in  part  as  follows : 

We  believe  the  reasonable  rule  to  be  that  if  deceased,  bv  reason  of 
his  employment,  >vas  exposed  to  a  risk  of  being  injured  by  a  storm 
w  hich  was  greater  than  the  risk  to  which  the  public  in  that  vicinity 
was  subject,  or  if  his  employment  necessarily  accentuated  the 
natural  hazard  from  the  storm,  which  increased  hazard  con- 
tributed to  the  injury,  it  was  an  injury  arising  out  of  the  em- 
ployment, although  unexpected  and  unusual.  An  injury,  to  come 
within  the  compensation  act  (Laws  1913,  p.  335),  need  not  be 
an  anticipated  one,  nor^  in  general,  need  it  be  one  peculiar  to  the 
particular  employment  m  which  one  is  engaged  at  the  time.  While 
the  risk  arising  from  the  action  of  the  elements,  such  as  a  cyclone,  is 
such  a  risk  as  all  people  of  the  same  locality  are  subjected  to,  inde- 
pendent of  employment,  yet  the  circumstances  of  a  particular  em- 
ployment may  make  the  danger  of  receiving  a  particular  injury 
through  such  storm  an  exceptional  risk,  and  one  to  which  the  public 
generally  is  not  subjected.  Such  injury  may  be  then  said  to  arise  out 
of  the  emploj^ment.  In  the  instant  case,  while  the  risk  of  being  in- 
jured by  this  cyclone  may  be  said  to  have  been  a  risk  common  to 
the  public  in  the  vicinity  of  such  cyclone,  regardless  of  employment, 
yet  if  there  was  in  the  circumstances  of  mlgore's  employment  an 
unusual  risk  or  danger  of  injury  from  the  destruction  by  storm  of 
the  building  in  w^hich  he  was  employed,  such  risk  may  be  said  to  be 
incident  to  the  employment  of  the  deceased,  and  the  injury  received 
to  arise  out  of  such  employment.  Deceased  at  the  time  the  storm 
broke  was  engaged  in  assisting  and  directing  the  closing  up  of  the 
plant  of  defendant  in  error.  These  duties  took  him  among  tne  steam 
pipes  and  ammonia  coils,  which  subjected  him  to  an  unusual  risk 
of  being  injured  from  escaping  steam  and  ammonia  fumes  should 
the  building  be  destroyed  by  storm.  The  evidence  shows  that  the 
ammonia  fumes  and  scalding  steam  contributed  most  largely  to  the 
injuries  which  caused  his  death.  We  are  therefore  of  the  opinion 
that  there  were  in  the  circumstances  of  the  employment  of  the  de- 
ceased risks  of  being  injured  by  the  storm  not  common  to  the  public 
in  that  vicinity,  and  the  circuit  court  therefore  erred  in  setting  aside 
the  award. 

The  judgment  of  the  circuit  court  will  therefore  be  reversed,  and 
the  cause  remanded,  with  directions  to  that  court  to  enter  an  order 
confirming  the  award. 
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Workmen's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Employment — Death  from  Lightning — Chiulla  de  Luca 
V,  Board  of  Park  Corrvrmssioners  of  City  of  Hartford^  Supreme 
Court  of  Errors  of  Cormecticut  {July  31^  1919)^  107  Atlantic  Re- 
porter^ page  61 L — The  late  husband  of  the  plaintiff  was  employed  by 
the  defendant  as  a  park  workman  in  Colt  Park.  He  was  raking 
leaves  in  said  park  when  a  violent  thunderstorm  arose,  and  no  other 
shelter  being  provided  he  took  refuge  from  the  storm  under  a  tree, 
which  was  struck  by  lightning  and  he  was  killed.  The  compensa- 
tion commissioner  allowed  the  widow  compensation  for  his  death 
and  the  defendants  appealed.  In  advising  the  superior  court  to 
affirm  the  award  the  court  said  in  part: 

The  remaining  reasons  of  appeal  present  the  claim  that  as  a  mat- 
ter of  law  under  no  circumstances  can  death  by  lightning  constitute 
a  personal  injury  for  which  an  allowance  can  be  made  under  our 
compensation  act. 

If  the  place  under  the  tree  were  the  moa'e  dangerous,  the  fact  that 
the  deceased  chose  it  as  the  place  of  refuge  from  the  storm  and  that 
he  was  injured  at  this  place  does  not  prevent  recovery.  The  act  of 
seeking  and  obtaining  shelter  arose  out  of — that  is,  was  within — the 
scope  or  sphere  of  his  employment  and  was  a  necessary  adjunct  and 
an  incident  to  his  engaging  in  and  continuing  such^  employment. 
Obtaining  shelter  from  a  violent  storm  in  order  uiat  he  might  be  able 
to  resume  work  when  the  storm  was  over  was  not  only  necessary  to 
the  preservation  of  the  deceased's  health,  and  perhaps  his  life,  but 
was  incident  to  the  deceased's  work,  and  was  an  act  promoting  the 
business  of  the  master.     (L.  R.  A.  1916A,  348.) 

"A  personal  injury  to  an  employee  which  is  sustained  while  he  is 
doing  what  he  was  employed  to  do,  and  as  a  proximate  result  thereof, 
arises  out  of  and  in  the  course  of  his  employment." 

"An  injury  which  is  the  natural  and  necessary  incident  of  one's 
employment  is  proximately  caused  by  such  employment,  as  it  is  also 
when  the  employment  carries  with  it  a  greater  exposure  to  the  injury 
sustained  than  the  exposure  to  which  persons  generally  in  that  local- 
ity are  subjected." 

The  superior  court  is  advised  to  affirm  the  award  of  the  compensa- 
tion commissioner. 

Workmen's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Employ^ient — Death  of  Superintendent  Caused  by 
Fellow  Servant — Insurance  of  Employee — American-  Sm^elting  cfe 
Refining  Co.  v.  Cassil.  Supreme  Court  of  Nebraska  {Jan,  17^  1920), 
175  Northwestern  Reporter^  page  1021. — Cassil  was  killed  while 
in  the  employ  of  the  American  Smelting  &  Refining  Co.  and 
his  widow  brought  proceedings  for  compensation.  She  was  allowed 
an  award,  but  on  appeal  the  district  court  disallowed  it,  and  the 
widow  brought  this  appeal  from  the  decision  of  the  district  court. 

Cassil  was  an  assistant  superintendent  of  a  department  and  one 
Casey  was  head  watchman  of  the  plant.    Cassil  and  Casey  could  not 
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get  along  together  and  were  constantly  quarreling.  It  seems  Cassil 
owed  Casey  $35,  and  Cassil  accused  Casey  of  intimacy  witli  his  wife. 
These  were  long-standing  grounds  for  dispute.  On  the  occasion 
of  Cassil's  death,  Casey  came  into  CassiPs  office  on  tlie  premises  of 
the  employer  and  said  that  he  understood  that  Cassil  had  accused  him 
of  saying  that  one  Sweetman,  who  was  to  relieve  Cassil  as  assistant 
superintendent,  "  was  no  good  in  and  around  the  plant."  A  dispute 
arose  into  which  the  above  grounds  for  dispute  were  also  injecte<l. 
When  Cassil  turned  to  go  away,  Casey  drew  his  revolver  and  shot 
Cassil  in  the  back.  Later  Casey  was  tried  for  murder  and  sentenced 
to  life  imprisonment.  The  employer  contended  that  the  injury  did 
not  arise  out  of  and  in  the  course  of  the  employment  but  was  the 
result  of  a  personal  quarrel.  The  court  failed  to  take  this  view  of 
the  matter  and  reversed  the  decision  of  the  district  court,  which  set 
aside  the  award.    The  opinion  is  in  part  as  follows : 

The  workmen's  compensation  act  is  by  construction  a  part  of  the 
contract  of  employment.  It  is  a  remeclial  statute,  enacted  for  the 
benefit  of  workmen  and  is  liberally  construed  to  carry  out  the  le^^is- 
lative  intent.  The  protection  of  workmen  and  dependents  under  the 
act  should  not  be  limited  by  general  principles  of  law  having  no 
application  to  the  claim  for  compensation. 

Is  the  evidence  in  support  of  defendant's  theory  that  the  quarrel 
and  resulting  homicide  arose  out  of  th'e  employment  more  convinc- 
ing than  that  in  favor  of  plaintiff's  theory  that  Cassil  lost  his  life 
in  a  quarrel  over  personal  matters?  The  tragedy  occurred  at  a  time 
and  place  where  defendant  was  protected  by  the  workmen's  compen- 
sation act  if  the  homicide  arose  out  of  the  employment.  The  par- 
ticipants were  on  the  premises  of  their  employer.  Cassil  was  in  bis 
office  and  was  about  to  leave  for  the  niffht.  The  fatal  shots  wore 
fired  after  Cassil  left  his  office.  The  bullets  struck  him  in  the  back 
on  the  left  side.  The  revolver  used  was  the  property  of  plaintiff, 
the  employer.  It  was  carried  by  Casey  as  a  duty  of  his  employment. 
He  was  officious,  meddlesome,  and  irritating  in  his  conduct  toward 
other  employees  over  whom  he  had  no  authority.  He  had  been 
twice  reprimanded  by  the  superintendent  for  misconduct  in  these 
respects.  Complaints  of  his  bringing  whisky  into  the  plant  in  viola- 
tion of  the  rules  had  been  made  to  an  employee  described  as  the 
"safety  first"  man.  Cassil  was  the  superior.  On  his  recommenda- 
tion Casey  had  been  promoted.  A  few  minuses  before  the  shooting 
occurred  Cassil  in  preparing  to  leave  for  the  night  had  gone  into  bis 
office.  While  there  with  other  workmen  intending  to  depart  with 
him  Casey  came  in  and  started  the  quarrel  by  a  reference  to 
George  W.  Sweetman,  jr.,  who  had  arrived  at  the  usual  hour  to 
relieve  Cassil  as  assistant  superintendent.  In  accosting  Cassil,  Casey 
said  he  understood  he  had  been  accused  of  saying  that  "  Sweetman 
was  no  good."  Cassil  denounced  Casey  as  a  liar.  The  latter  then 
asked  about  Cassil's  debt  of  $35  and  the  whisky..  Casey  testified  he 
had  been  told  by  Sweetman  in  the  mominc:  before  thequarrel  that 
Cassil  said  to  Sweetman  that  Casey  had  said  he  "  was  no  good  in  and 
around  the  plant."    Casey  also  said  he  had  promised  to  ask  Cassil 
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about  this  statement  in  presexicv  o.f  .Sweetman  before  CassU  left  the 
plant  that  nifrht  Casey  also  testified  that  clurin<^  the  quarrel  he  had 
accused  'Cassil  of  borrowing?  money  from  workmen  without  intending 
to  pay  it  back^  of  pennitting  emplovees  to  sleep  on  t^he  job;  of 
eompkuining  because  Oasey  peavfonnecf  his  duty ;  «if  beating  work- 
men out  of  a  portion  of  their  wages;  o-f  defraudoiug  the  employer  &\\t 
of  a  portion  of  the  labor;  of  bringing  whisky  into  the  plant  in  viola- 
tion of  the  rul'es;  of  being  drunk  on  duty;  of  allowing  drunken 
emp^loyees  in  the  plant ;  of  disparaging  the  wort  of  Casey  and  of 
plottte^  against  him  as  watcfhman.  Some  of -these  charges  related  to 
the  duties  oi  both  dasey  and  'Qasstl  -as  eniKplayjees  of  splainti'ff .  Tliey 
were  made  by  Casey  during  the  quarrd  icuiminating  in  the  homicide^ 
according  to  Jiis  version  of  the  controversy  as  tald  rat  his  trial  foi- 
murder.  These  charjres  against  Cassil,  the  superior,  would  naturally 
imperil  Casey's  position  if  Cassil  were  left  to  tell  the  tale.  The 
unpaid  loans  amounting  to  -$8^5  and  the  conversion  of  the  keg  of 
whiskv,  old  grievances,  were  mer£  trifles  compared  with  th«  loss  of 
Casej  s  position.  This  suggests  a  jnore  ^hstantial  motiv.e  for  the 
homicide  than  rei-^nge  for  personal  grievances.  The  preponderance 
of  the  evidence  seems  to  indicate  that  the  quanel  and  residting 
tragedy  arose  out  of  the  emploj^ment  within  the  meaning  of  the  work- 
men's compensation  law.  In  these  \aews  of  the  statute  and  the  evi- 
dence defendant  established  her  claim  to  compensation. 

There  remains  to  be  considered  a  demand  for  a  oiredit  of  $1,690 
on  account  oi  insurance  carried  by  ,plaintiff  on  the  life  of  Cassil 
and  .paid  to  defendant.  This  innurance  was  procured  and  kept  Ln 
force  by  plaintiff  without  any  expense  whatever  to  insured.  !Jsotliing 
was  deducted  from  his  compensation  for  premiiuns.  Payment  of 
insurance  was  to  .be  made  only  in  absence  of  a  recovery  for  eomi)ensa- 
tion  or  for  damages.  It  was  paid  to  defendant  before  the  liability 
of  plaintiff  for  compensation  had  been  determined.  It  should  tlicre- 
fore  be  allowed  as  credits.  The  judgment  of  the  district  coiut  is 
reversed,  with  directions  to  award  compensation  and  to  allow  oredits 
to  the  extent  of  $1,G90  on  account  of  the  insurance  j?eceived  by  de- 
fendant from  plaintiff. 

Eeversed  with  dire(«tions. 

WaEKll££3T'«     ClCllFEXSATl(t)3f — IXiI^URT    AfilSTXCi     OuT    OF    AND     VN 

CootsE  or  EwPLOYMEXT — Bbpenhexto — "  Ori»ha!s>i '' — )Sfate  e-r  rel, 
TtojidAsson  Hotel  et  al.  v.  Di^triat  i'ourt  of  Hennepin  County^  Su- 
preme C our.t  of  Jilinnesc^a  {June  20^  1919)^  172  Northwestern  Be- 
palter ^  pape  897., — ^Compensation  W;as  a^warded  by  the  district  court 
for  the  death  of  :one  Viera  Meakbis,  nvho  had  been  employed  as  an 
elerfftor  starter  by  the  hotel.  The  hotel  and  flie  surety  company 
bring  certiorari  to  review  the  judgment  in  an  effort  to  have  it 
reversed.  Vera  Meakins  had  been  ^employed  by  the  hotel  company 
as  stairtfitr  ob  difl  i^ge  'of  its  elevators  at  a  sailary  'Of  $80  per  month  and 
her  room  and  board.  She  left  enrAuving  her  a  husband  and  three 
minor  dependent  children.  The  husljnnd  had  deserted  liis  family 
three  vears  before  the  accident.    'On  the  occasion  of  the  accident 


412  DECISIONS  OF  COURTS  AFFECTING  LABOR. 

Mrs.  Meakins  had  removed  her  uniform  and  donned  her  street  attire 
and  punched  out  on  the  time  clock.  A  few  minutes  later  she  entered 
an  elevator  and  rode  up  and  down  a  number  of  times  conversing 
with  the  operator.  While  so  occupied  she  got  out  of  the  car  after 
a  passenger  on  the  tenth  floor  and  the  operator  closed  the  door  and 
the  car  started  to  move  upward.  Mrs.  Meakins  pushed  the  doors 
open  and  attempted  to  reenter  the  car.  She  tripped  and  fell  under 
the  car  into  the  elevator  shaft  to  her  death.  The  employer  contends 
that  because  she  was  in  her  street  costume  and  had  punched  out  on 
the  time  clock  the  accident  did  not  occur  during  the  course  of  her 
employment.  It  is  also  contended  that  her  dependent  children  are 
not  orphans,  because  the  father  is  living.  In  answering  these  argu- 
ments and  affirming  the  award  the  court  said,  in  part : 

Relators  make  much  of  the  fact  that  deceased  had  "  punched  out " 
on  the  time  clock  and  that  she  was  dressed  for  the  street;  hence,  it 
is  said,  the  finding  is  not  sustained  that  she  met  death  in  the  course 
of  her  employment  from  an  accident  arising  out  of  it.  This  over- 
looks some  persuasive  testimony  given  by  the  assistant  manager  of 
the  employer,  to  the  effect  that  deceased  had  no  stated  hours  of  work, 
but  was  practically  on  duty  all  the  time,  as  he  put  it,  "24  hours 
in  the  day";  that  she  used  ner  own  discretion  as  to  the  time  within 
which  she  was  to  do  that  which  was  expected  of  her;  that  the  wear- 
ing of  the  uniform  was  not  obligatory  for  her ;  and  that  she  was  not 
required  to  punch  the  time  clock,  for  her  wages  were  not  paid  upon 
its  record.  The  inference  is  near  at  hand  that  she  was  at  the  moment 
of  the  accident  engaged  in  her  work,  endeavoring  to  ascertain  whether 
the  doors  of  the  elevator  she  was  riding  on  locked  properly.  It 
seems  their  defective  condition  in  this  respect  was  the  direct  cause 
of  her  death.  We  can  not  say  that  the  court's  finding  is  not  sus- 
tained under  the  rule  announced  in  State  ex  rel.  Niessen  v.  District 
Court,  172  N.  W.,  133. 

We  need  not  determine  whether  the  evidence  justifies  a  finding  that 
the  children  were  in  fact  wholly  dependents,  for  section  8208(1), 
(t.  S.  1913,  as  amended  by  section  5,  chapter  209,  Laws  1915  (Gen. 
St.  Supp.  1917,  p.  8208),  provides  that  minor  children  under  the  age 
of  16  years  shall  be  conclusively  presumed  to  be  wholly  dependent. 
The  minor  children  thus  referred  to  are  the  cliildren  of  an  employee 
accidentallv  killed  in  the  course  of  the  emplovment.  The  law  does 
not  in  terms  exclude  the  children  of  the  female  employee,  and  no 
good  reason  occurs  to  us  why  they  should  be  excluded  by  construc- 
tion. That  dependents  of  female  employees  are  intended  to  be  pro- 
tected by  the  act  is  clear,  for  a  dependent  husband  is  specifically 
j)rovided  for  in  subdivision  11  of  said  section  5. 

The  decisions,  as  well  as  the  dictionaries,  recognizing  that  the  term 
"  orphan  "  may  properly  be  applied  to  a  motherless  as  well  as  to  a 
fatherless  child,  we  think  it  meets  with  no  difficulty  of  construction 
to  hold  that  the  minors  here  in  question  are  orphans  within  the  mean- 
ing of  subdivision  10  of  section  5,  chapter  209,  Laws  1915.  They  have 
been  deserted  by  their  father  and  bereft  by  death  of  their  mother, 
the  only  parent  who  for  the  last  three  years  made  any  attempt  to 
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support  them.  The  original  idea  of  designating  fatherless  children 
orphans,  the  same  as  those  who  had  lost  both  parents,  seems  to  be 
that  the  father  was  the  head  of  the  household  and  responsible  for 
the  care  and  support  of  the  minors  therein.  When  the  father  has 
abdicated  that  place  and  deserted  the  family  the  children  become 
.  indeed  orphans  when  also  bereft  of  their  mother.  The  purpose  of 
the  workmen's  compensation  law  is  to  provide  for  the  dependents 
of  the  employee  who  accidentally  meets  with  death  in  the  employ- 
ment. To  accomplish  the  beneficent  purpose  intended  the  law  should 
be  given  a  broad  rather  than  a  narrow  construction. 


WoRK3rEN's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Employment — Going  to  Work — Great  Lakes  Dredge  d6 
Dock  Co.  V.  Totzke^  Appellate  Court  of  IndiatMi^  Division  No.  2 
(Jan.  31^  1919),  121  Northeastern  Reporter,  page  675.— Th^  dock 
company  was  engaged,  under  contract,  in  driving  piles  on  the  Lake 
Michigan  water  front  of  the  Inland  Steel  Co.,  which  covered  a  large 
tract  of  ground  and  upon  which  were  many  railway  tracks  over 
which  trains  and  cars  were  constantly  being  switched.  Only  persons 
with  passes  could  get  into  this  tract.  Totzke,  an  employee,  presented 
his  pass,  issued  by  the  dock  company,  and  was  admitted,  and  while 
walking  on  the  regular  and  usual  road  to  his  work  on  the  water 
front  he  was  run  down  and  killed  by  a  locomotive.  His  dependents 
recovered  an  award  and  on  appeal  the  award  was  aflSrmed,  the  court 
saying  in  part : 

In  all  these  cases  the  question  whether  the  injury  or  death  arises 
out  of  and  in  the  course  of  the  employment  does  not  depend  upon  the 
minute  details  of  what  the  workman  was  doing  at  the  time  of  the 
iiccident,  or  how  he  was  doing  it,  or  whether  he  was  in  any  manner 
at  fault.  It  depends  rather  upon  the  broader  and  simpler  question 
whether  the  injury  or  death  was  due  to  a  hazard  to  which  the  work- 
man would  not  have  been  exposed,  apart  from  the  business  in  which 
he  was  employed.  (See  Dow's  case  (Mass.),  121  N.  E.  19.)  The 
workmen's  compensation  law  of  the  State  of  Iowa  (Acts  35th  Gen. 
Assem.,  ch.  147,  sec.  17)  contains  the  following  declaration : 

"The  words  'personal  injury  arising  out  of  and  in  the  course  of 
such  employment'  shall  include  injuries  to  employees  whose  services 
are  being  performed  on,  in  or  about  the  premises  which  are  occu- 
pied, used,  or  controlled  by  the  employer,  and  also  injuries  to  those 
who  are  engaged  elsewhere  in  places  where  their  employer's  busi- 
ness rec^uires  their  presence  and  subjects  them  to  dangers  mcident  to 
the  business." 

There  is  much  sense  and  wisdom  in  this  legislative  interpretation 
of  a  CToup  of  words  which  has  caused  the  courts  no  end  of  trouble. 
It  wul  be  observed  that  the  idea  of  place  is  the  controlling  feature 
of  this  interpretation,  and  we  approve  and  adopt  it.  When  Totzke 
entered  the  inclosure  of  the  Inland  Steel  Co.  undoubtedly  he  was  in 
a  place  where  his  employer's  business  required  him  to  be,  and  so 
long  as  he  remained  in  that  place  he  was  exposed  to  certain  inherent 
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dangers  to  which  he  would  not  have  been  exposed  apart  from  the 
business  of  his  employer.  By  one  of  the  inherent  hazards  of  that 
place  he  was  fatally  injured,  and  the  industrial  board  was  justified 
in  finding  that  the  injury  which  resulted  in  his  death  arose  out  of 
the  employment. 


Workmen's  Compensation — Injury  Arising  Out  of  and  ln 
CouRSE  of  EMPiiOTMENT — GoiNo  TO  WoRK. — ScoHia  V.  Affiericun 
Sumatra  Tobacco  Co»^  Supreme  C<mrt  of  Errors  of  Connecticut 
{Dec.  17 J 1918)^  105  Atlantic  Reporter^  page  31^6. — Catherine  Scalia 
and  some  other  women  were  employed  as  tobacco  pickers  on  the 
Yietts  plantation.  The  defendant  company,  whose  plantation  was 
some  distance  away  fr<mi  that  of  Vietts,  sent  an^ag^it  to  the  Yietts 
plantation  to  engage  some  tobacco  pickers  who  had  completed  their 
work  there.  The  agent  of  the  defendant  company  told  them  that  if 
they  wanted  work  they  should  go  to  the  waiting  station  in  Thomp- 
sonTHle  the  next  morning  to  be  transported  to  the  defendant's 
plantation.  This  they  did  and  were  placed  in  an  automobile  owned 
and  run  by  the  defendant  company  aad  were  transported  to  the 
plantation  oi  the  delexHlant.  While  on  the  way  the  automobile 
skidded  and  struck  a  tree,  killing  Catherine  Scalia  and  anotlier 
wc^nan.  The  dependents  of  the  deceased  women  »ied  for  compen- 
sation under  tlie  workmen's  compensation  act  and  recovered  awardt? 
which  the  defendant  attacks  on  the  ground  that  the  women  were  not 
at  the  time  of  their  death  in  its  employ.  In  rendering  decision  in 
favor  of  the  awards  the  court  said  in  part  the  following : 

There  is  no  difficulty  in  reaching  the  conclusion  that  at  the  time 
these  women  were  injured  there  was  a  c4»ntract  of  employment  exist- 
ing between  them  and  the  American  Sumatra  ToImicco  Co.  A  more 
serious  question  presented  by  the  evidence  is:  Wei»  they  injured  be- 
fore this  employment  began  f 

There  was  not  any  direct  evidence  as  to  the  time  when  the  employ- 
ment of  these  women  began.  The  compensation  commissionfir  in- 
ferred that  their  transportation  was  an  essential  part  of  the  contract 
of  employment  and  reasonably  incident  thereto.  There  was  evidence 
which  reasonably  supported  such  a  conclusion.  Although  the  de- 
cedents at  the  time  of  the  accident  had  not  actually  oammenced  their 
work  upon  the  plantation  of  the  defendant  company,  it  is  plain  that 
ih^ir  transportation  was  part  of  the  contract  of  employment  with 
this  defendant.  When  they  were  injuTed  they  were  not  passeagers. 
paying  a  stipulated  fare  for  the  conveyance  to  their  work.  The  auto- 
mobile which  skidded  and  caused  the  accident  in  question  was  fur- 
nished and  paid  for  by  the  defendant  company*  The  rel^ion  that 
then  existed  between  the  women  and  the  Sumatra  Tobacco  Co.  was 
that  of  master  and  servant  and  not  that  of  carrier  and  passenger. 
At  the  time  they  were  injured  liiey  were  laborers  in  the  em{:4oy  of 
the  tdi)acco  company.     This  being  so,  tli6  case  is  like  ^wanson  v. 
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Latham  et  al.,  92  Conn.  87,  101  Atl.  492  [Bill.  246,  pp,  249,  250],  in 
which  we  stated  that: 

"An  injury  received  by  an  employee  while  riding,  pursuant  to  his 
contract  of  employment,  to  or  from  his  work  in  a  conveyance  fur- 
nished by  his  employer,  is  one  which  arises  in  the  course  of  and  out 
of  the  employment.'^ 

Workmen's  Compensation — Injury  Arising  out  of  and  in 
Course  of  Employment — Intentional  Injuries — Acts  of  Strik- 
ers— Baum  V,  Industrial  Conmdssion^  Supreme  Covftt  of  IlKnohj 
{JuTie  18^  1919)  123  Northwestern  Reporter^  page  6iS, — This  is  a 
proceeding  by  the  employer,  Baum,  against  the  commission  to  secure 
the  reversal  of  an  award  made  by  the  latter  in  favor  of  Constance 
Tomczyk  for  the  death  of  Edward  Tomczyk,  employed  as  a  cutter 
in  his  factory  in  Chicago.  The  workroom  was  a  large  one,  and  25 
women  and  2  men  were  employed  in  it.  The  International  Garment 
Workers'  Union  sent  Baum  a  letter  demanding  that  he  sign  up  with 
the  union  to  avoid  strikes  and  other  difficulties.  This  Baum  refused 
to  do.  Some  time  later  this  union  declared  a  strike  which  was  more 
or  less  general  throughout  Chicago.  Baum's  employees  did  not  be- 
long to  the  union,  but  continued  to  work.  During  the  course  of  the 
strike  a  party  of  rioting  strikers  rushed  into  Baum's  woi-kroom,  in 
spite  of  efforts  to  prevent  them  from  entering.  The  women  in  the 
room  became  frightened  and  screamed  and  fled  to  the  rear  of  the 
room  in  a  panic  Tomczyk  came  to  the  assistance  of  his  employer, 
Baiun,  aiul  tried  to  eject  the  rioters,  and  while  doing  so  he  was 
stabbed,  causing  injuries  from  which  he  died.  Baum  contends  that 
he  is  not  liable  under  the  workmen's  compensation  act  for  Tomczyk's 
death.    The  court  held  that  Baum  was  so  liable,  saying  in  part : 

While  there  must  be  some  causal  relation  between  tlie  employment 
and  the  injury,  it  is  not  necessary  that  the  injury  be  one  which  onpht 
to  have  been  foreseen  or  expected.  It  must,  however,  be  one  which, 
after  the  event,  may  be  seen  to  have  had  its  origin  in  the  nature  of 
the  employment.  Such  was  our  holding  in  Pekin  Cooperage  Ca  t\ 
Industrial  Cora.,  285  111.  81,  120  N.  E.  530  [Bui.  No.  258,  p.  1911. 
Where  a  workman  voluntarily  performs  an  act  during  an  emergency, 
which  he  has  reason  to  believe  is  in  the  interest  of  his  employer,  and 
is  injured  thereby,  he  is  not  acting  beyond  the  scope  of  his  employ- 
ment. 

It  is  conceded  that  Tomczyk  was  a  peaceable  and  law-abiding  citi- 
zen. It  is  also  conceded  that  the  strikers  rushed  into  the  workroom 
without  any  warning  and  that  plaintiff  in  error  tried  to  eject  them. 
The  evidence  shows  that  there  was  great  excitement  in  the  workroom, 
and  that  the  women  employees  fled,  screaming,  to  the  back  of  the 
room.  Nothing  was  said  oetween  the  plaintiff  in  error  and  Tomczyk. 
Tomczyk,  seeing  his  employer  and  his  fellow  employees  in  apparent 
danger,  came  to  the  rescue.    He  was  assisting  his  employer  in  the  de- 
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fense  of  his  person  and  his  property,  and  was  acting  in  defense  of 
his  fellow  employees,  all  of  whom  were  women.  We  have  held  that 
it  is  the  duty  of  an  employee  to  do  what  he  can  to  save  the  lives  of 
his  fellow  employees  when  all  are  at  the  time  working  in  the  line 
of  their  employment.  (Dragovich  v.  Iroquois  Iron  Co.,  269  111.  478, 
109  N.  E.  999  [Bui.  Xo.  189,  p.  267].)  That  the  fellow  employees  of 
deceased  were  not  actually  in  danger  of  losing  their  lives  can  not 
change  the  rule.  The  danger  was  clearly  apparent  to  Tomczyk.  He 
acted  as  any  man  would  have  acted  under  the  circumstances.  The 
rioters  had  rushed  in  without  warning  and  threw  the  women  em- 
ployees into  a  panic.  It  was  up  to  deceased  to  act,  or  to  abandon  the 
workroom  and  its  occupants  to  trespassing  strangers,  apparently 
bent  upon  doing  damage  to  whatever  came  in  their  path.  The  situ- 
ation was  an  unusual  and  unforeseen  one,  and  called  for  quick  action. 
From  every  point  of  view  it  was  the  duty  of  deceased  to  defend  him- 
self and  his  employer,  and  to  assist  his  employer  in  defending  the 
persons  of  his  women  coworkers.  Where  the  trouble  arises  out  of  the 
employer's  work,  and  as  a  result  of  it  one  of  the  trespassers  injures 
an  employee  who  is  defending  his  employer's  business,  it  may  be  in- 
ferred the  injury  arose  out  of  the  employment. 

An  assault  arises  out  of  one's  employment  in  a  case  where  the  du- 
ties of  the  employee,  under  the  particular  situation,  are  such  as  are 
likely  to  cause  him  to  have  to  deal  with  persons  who,  under  the  cir- 
cumstances, are  liable  to  attack  him.  (Ohio  Building  Vault  Co.  v. 
Industrial  Board,  277  111.  96,  115  N.  E.  221  FBul.  No.  246,  p.  249].) 
Such  was  the  situation  in  this  case.  Deceased  was  assaulted,  not  for 
anything  he  had  done,  but  because  he  was  in  the  employ  of  the  plain- 
tiff in  error,  who  was  in  bad  favor  with  the  union  on  account  of  not 
having  complied  with  its  demands.  We  are  therefore  of  the  opinion 
that  the  injury,  which  occurred  in  the  course  of  the  employment, 
arose  out  of  the  employment. 


Workmen's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Employment — ^Lunch  Hour  Accident — RochfojrPs  eaue. 
Appeal  of  Liberty  Mut,  Ins,  Co^^  Supreme  Judicial  Court  of  Massa- 
rhvsetts  {Nov.  25^  1919)^  12 Jf.  Northeastern  Reporter^  page  891. — Fran- 
cis Rochf  ord  was  employed  by  the  Woodbury  Shoe  Co.  and  worked 
on  the  second  floor.  In  order  to  reach  his  place  of  work  he  had  to 
pass  through  a  packing  room.  His  lunch  hour  was  from  12  to  1 
p.  m.  On  returning  from  his  home,  about  20  minutes  before  1  o'clock, 
he  stopped  in  the  packing  room  to  talk  to  some  other  employees  who 
ate  their  lunch  there.  He  sat  in  a  chair  near  a  monogram  press  and 
took  one  of  the  girl  employees  of  about  17  years  of  age  on  his  knee. 
When  the  whistle  blew  to  go  back  to  work  he  put  his  hand  on  a  part 
of  the  press  in  order  to  enable  him  to  arise.  At  that  time  the  ma- 
chinery started  and  the  press  came  down  on  his  hand  and  injured 
it.  The  industrial  accident  commission  allowed  him  compensation 
and  the  employer's  insurer  appealed.  In  reversing  the  decision  the 
court  said  in  part: 
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It  is  apparent  from  this  recital  of  facts  that  there  was  no  causal 
dfeinection  between  the  employment  and  the  injur3^  It  was  no  part 
of  the  employment  to  wait  for  20  minutes  under  the  circumstances 
disclosed  m  the  packing  room,  although  the  employee  was  required 
to  pass  through  it  in  a  reasonable  and  orderly  way  to  reach  his  labor. 
Whatever  else  may  be  said  respecting  his  manner  of  spending  that 
period  of  time,  plainly  it  was  no  part  of  his  duty  and  had  no  relation . 
to  it.  The  injury  occurred  while  he  was  attempting  to  extricate  him-, 
self  from  a  posture  and  course  of  behavior  utterly  foreign  to  the 
business  of  the  subscriber.  That  risk  was  not  incidental  U)  his  em- 
ployment. The  subscriber  was  in  no  wise  responsible  for  it.  It  was 
intentionally,  intelligently  and  voluntarily  incurred  by  the^employee 
on  an  escapade  of  his  own.  Conditions  may  arise  whcfre  the  em- 
ployee on  the  way  to  or  on  the  return  from  meals  may  be  injured  on 
the  master's  premises  as  a  rational  result  of  the  contract  of  service, 
although  not  actually  engaged  at  the  moment  in  the  work  for  which 
he  was  hired.  (Sundine^  case,  218  Mass.  1,  105  N.  E.  433  [Bui.  No. 
169,  p.  244] ;  Hallett's  case,  232  Mass.  49,  121  N.  E.  603.)  The  case 
at  bar  is  not  of  that  nature;  it  belongs  to  the  class  illustrated  by 
Savage's  case,  222  Mass.  206,  110  N.  E.  28a  [Bui.  No.  189,  p.  269}. 


Workmen's  Compensation — Injury  Arising  Out  or  and  In 
Course  of  Empiotment — Lunch  Hour  Accidents — Thcfnias  v. 
Proctor  db  Gamble  Mfg.  Co,^  Supreme  Court  of  Kansas  {Mar.  5, 
J919)  179  Pacific  Reporter^  page  ^18.— Daisy  Thomas,  a  17-year-old 
girl,  was  in  the  employ  of  the  defendant  company.  She  was  paid  by 
the  hour  and  was  allowed  a  lunch  period  of  half  an  hour.  During 
the  lunch  period  it  was  the  habit  or  custom  of  the  plaintiff  and  other 
girls  to  play  on  some  trucks  used  in  their  depaitment  to  pull  boxes 
about  on.  On  the  day  of  the  accident  plaintiff  and  two  other  Agirls 
were  riding  on  the  truck  when  it  slid,  causing  two  of  them  to  fall  to  ' 
the  floor,  injuring  plaintiff's  knee  and  ankle.  She  brought  proceed- 
ings to  recover  compensation  and  was  allowed  an  award,  and  the 
employer  now  appeals  on  the  ground  that  the  injury  did  not  arise 
out  of  and  in  the  course  of  her  employment,  because  it  happened  dur- 
ing the  lunch  hour  when  she  was  not  at  work.  In  affirming  the 
award  the  court  said,  in  part : 

We  conclude  that  there  was  room  for  a  finding  that  the  plaintiff's 
injury  occurred  in  the  course  of  her  employment  If  it  had  been  the 
result  of  some  accident  which  was  due  to  the  physical  conditions 
under  which  the  work  was  performed — say  to  the  falling  of  plaster 
in  the  rooms  where  the  girls  were  playing — this  would  be  quite  obvi- 
ous, and  the  judgment  for  the  plamtiff  would  be  clearly  warranted. 

Whether  the  plaintiff's  injury  arose  out  of  her  employment  is  a 
more  difficult  question.  Injuries  received  in  plajr  are  liot  usually 
capable  of  being  ^  classified.  If  the  present  case  is  to  be  taken  out 
of  the  general  rule,  it  must  be  upon  the  ground  that  the  habit  of  the 
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girl  employees  to  play  with  the  trucks  during  the  nooa  intermisBion. 
^\th  the  knowledge  and  express  consent  of  the  foreman  and  wit}K)iii 
ofcjeetion  by  anyone  representing  the  defendant,  made  such  practice 
one  of  the  conditions  under  which  the  business  was  carried  on^  upon 
much  the  same  pirineiple  as  employers  are  held  ligJble  for  the  results 
ol  horse  play  which  had  grown  into  a  custom.  (White  v.  Stockyards, 
lITTPac.  622[p.  402].) 

ilnasmuch  as  the  evidence  may  be  regarded  as  estaJ[>lishing  that 
tUe  play  in  which  the  plaintiff  was  injured  has  become  a  settled 
custom,  with  the  knowledge  and,  indeed,  the  express  approval  of 
the  foremim  in  cdiarge  of  the  department,  and  without  objection  on 
the  part  of  anyone^  the  court  is  of  the  opinion  that  her  injury  may 
be  regarded  not  only  as  having  occurred  m  the  course  of  her  employ- 
ment but  as  having  arisen  out  of  it. 


WoRitMEN's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Employment — Visiting  About  SROv-^Barber  v.  Jones 
Shoe  Co.^  Supreme  Court  of  New  Hampshire  (Dec.  j8, 1919),  108  At- 
lantic Reporter,  page  €90. — Barber,  a  minor  of  19  years,  was  injured 
while  in  the  employ  of  the  Jones  Shoe  Co.  and  brought  this  action  to 
recover  compensation  under  the  workmen's  compensation  law.  At 
the  time  of  the  injury  Barber  had  been  in  the  employ  of  the  company 
for  about  one  week.  He  had  completed  the  work  he  had  been  given, 
and  when  he  attempted  to  do  some  other  work  the  foreman  stopped 
hinoL  While  waiting  for  more  work,  he  walked  across  the  shop  about 
80.  feet  and  engaged  in  a  conversation  with  the  operative  of  a  '^  heel 
breast  having  "  machine.  This  machine  had  a  set  of  unguarded  re- 
volving knives  on  each  end  of  it,  and  whUe  Barber  was  talking  to  the 
operative  the  suction  from  the  air  blower  caught  the  ri^t  sleeve  of 
his  jumper  and  drew  his  right  arm  into  the  revolving  knives  so  that 
the  back  of  his  arm  was  cut  just  above  the  elbow.  The  employer  con- 
tended that  because  Barber  was  ^^  visiting  "  about  the  shop  and  was 
not  doing  any  work  at  the  time  of  the  accident  his  injury  did  not 
arise  out  of  and  in  the  course  of  his  employment.  The  court  in 
affirming  an  award  in  favor  of  Barber  said  in  part : 

The  employers'  liability  and  workmen's  compensation  statute  was 
enacted  for  the  benefit  a^d  protection  of  the  mill  and  factor}^  opera- 
tives of  the  State.  It  is  a  remedial  statute,  and  should  be  liberally 
construed  to  fully  and  adequately  effectuate  the  purpose  of  its  en- 
actment. 

Such  a  construction  of  the  statute  would  warrant  a  finding  upon 
the  evidence  that  the  plaintiff  was  in  the  course  of  his  employment 
when  he  was  injured.  It  could  be  found  that  it  was  customary  for 
tiie  employees  to  go  about  and  talk  with  their  fellow  workmen  when 
waiting  for  work,  and  that  this  custom  was  known  to  the  plaintiff, 
and  had  existed  for  such  a  length  of  time  that  the  defendants  knew 
it,  or  ought  to  have  known  it ;  that  it  was  the  fault  of  the  defendants, 
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and  not  of  the  plaintiff,  that  he  had  no  work ;  that  while  he  was  with- 
out work  he  simply  did  what  he  had  seen  others  do,  and  what  was  cus- 
tomarily done,  and  did  not  do  anything  that  he  had  been  told  not  te 
do ;  that  he  was  not  enjoying  a*  rest  lor  a  definite  period,  but  his 
leisure  was  for  an  indefinite  time,  and  might  be  terminated  at  any 
minute,  and,  while  it  continued  he  was  there  in  the  room,  holding 
himself  in  readiness  to  return  to  work,  and  subject  to  the  orders  of! 
the  defendants.  Some  latitude  must  be  allowed  a  workman  while 
engaged  in  his  employment.  It  can  not  be  said  as  a  matter  of  law,  if' 
he  is  without  work  for  a  brief  space  of  time  and  goes  away  from  his 
work  place  a  few  yards  to  speak  to  a  fellow  woreman  employed  in 
the  same  room,  that  he  places  himself  beyond  the  protection  of  the 
statute.  Such  an  interpretation  of  the  law  would  be  repugnant  to 
the  humane  intent  and  purpose  of  the  act. 

The  defendants  claim  that  no  duty  was  imposed  upon  them  lo 
guard  the  machine  upon  which  the  accident  occurred  to  protect  the 
plaintiff  from  injury.  As  it  can  be  found  that  it  was  a  custom  in 
that  room,  which  was  known,  or  ought  to  have  been  known,  to  the 
defendants,  for  employees,  when  waiting  for  work,  to  go  about  the 
room  and  talk  with  the  operatives  at  tLe  machines,  it  can  also  be 
found  that  it  was  the  duty  of  the  defendants  to  reasonably  guard 
this  machine  to  protect  the  employees  from  injury  while  they  were 
there  engaged  in  the  course  of  tneir  employment. 


Workmen's  CoiiPENSAxiON — Injury  by  Third  Party — Action  for 
Damages — Common-Law  Action  Dismissed — Hansen  v.  Northwestern 
Fuel  Ca.,  Supreme  Court  of  Minnesota  {Nov.  7^  1919)^  17 i  North- 
xvestem  Reporter^  pcige  726, — Hansen  was  employed  by  the  Standard 
Laundry  Co.  to  collect  and  deliver  laundry.  When  he  returned  to 
the  laundry  on  the  occasion  of  the  accident  and  had  stabled  his  horse 
during  the  noon  hour,  he  discovered  he  had  forgotten  a  bundle  of 
laundry  from  a  hotel  and  returned  on  foot  to  get  it.  While  return- 
ing with  the  bag  on  his  back  he  was  run  into  and  injured  by  a  truck 
driven  by  an  employee  of  the  defendant  fuel  company.  Hansen,  the 
laundry  company,  and  the  defendant  were  all  under  the  workmen's 
compensation  act.  Hansen  elected  to  sue  the  fuel  company  at  com- 
mon law  for  damages,  as  under  the  compensation  law  he  was  entitled 
to  do.  As  the  fuel  company  was  also  under  the  compensation  act,  no 
more  could  be  recoviered  against  it  at  common  law  than  the  afiaount 
for  which  the  laundry  company  as  employer  was  liable  in  compensa- 
tion. The  defendants  moved  that  plaintiff's  common-law  action  be 
dismissed  and  that  the  court  either  grant  or  deny  compensation  under 
the  compensation  act,  and  the  motion  was  granted.  Hansen  appealed 
from  the  order  granting  this  motion.  In  affirming  the  order  the 
f.uppeme  court  approved  the  finding  of  the  court  below  that  the  in- 
jury, though  due  to  a  "street  risk,"  arose  out  of  and  in  the  course  of 
the  employment. 
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Contiiming^  the. court  said; 

Tlie  compensation  act  provides  that  the  person  injured  may  proceed 
imder  the  compensation  act  against  his  employer,  or  against  a  third 
party  by  a  common-law  action  for  negligence.  To  recover  against 
the  third  party  he  must  prove  his  common-law  cause  of  action.  If 
he  recovers  in  a  common-law  action  he  can  have  no  greater  amount 
than  that  fixed  by  the  compensation  act.  If  he  takes  under  the  com- 
pensation act  his  employer  is  subrogated  to  his  common-law  action 
against  the  third  party  and  his  recovery  is  limited  to  the  amount  pay- 
able under  the  compensation  act.  (G.  S.  1918,  p.  8229.)  The  statute 
gives  no  right  to  proceed  against  the  third  party  under  the  compensa- 
tion act. 

At  the  close  of  all  the  testimony  thfe  defendant  moved  that  the  case 
be  dismissed  as  a  common-law  action  and  that  the  court  either  grant 
or  deny  compensation  under  the  workmen's  compensation  act.    The     I 
motion  was  granted.    The  defendant  invited  an  award  of  compensa-     i 
tion.    It  can  not  contest  the  question  of  its  liability  to  the  extent  to     I 
which  the  laundry  company  was  liable.    There  is  nothing  now  to  do 
but  fix  compensation.    (See  Mahowald  v,  Thompaon-StaiTett  Co.,  134 
Minn,  lia,  158  N.  W.  913, 159  N.  W.  566  [Bui.  No.  224,  p.  326].) 

The  order  is  affirmed  and  the  case  remanded  with  directions  to  the 
court  to  entertain  such  further  proceedings  as  may  be  appropriate. 


Workmen's  Compensation — Injury  by  Third  Party — Action  for 
Damages  —  Eleotton  —  Recover^  op  Compensation — Mayor  and 
Cowiudl  of  Hofferstown  v.  Schremer  etxd.,  Cowrt  of  Appeals  of  Mary- 
loffid  {Jaai.  16 y  1920)^  109  Atlantic  Reporter^  page  464* — Clarence  M. 
Schreiner  was  killed  by  an  accident  arising  out  of  and  in  the  course 
of  his  employment  with  the  Cumberland  Valley  Telephone  Co.  Tlie 
accident  was  due,  according  to  the  allegations  of  the  widow,  to  the 
joint  negligence  of  the  employer  and  the  municipality  of  Hagerstown. 
Schreiner's  widow  brought  proceedings  under  the  workmen's  com- 
pensation act  (ch.  800,  Acts  of  1914)  in  behalf  of  herself  and  minor 
children,  and  the  industrial  board  granted  her  an  award  of  $8.08  per 
week.  She  then  brought  suit  for  damages  against  the  mayor  and 
council  of  Hagerstown  under  section  57  of  the  compensation  act 
(codified  as  sec.  58»  art  101,  of  the  Code),  whidi  permits  damage 
suits  against  negligent  third  parties.  She  recovered  judgment  and 
the  mayor  et  al.  appealed,  declaring  that  Mrs.  Schreiner  having 
elected  to  take  compensation  was  estopped  from  suing  for  damages. 
The  court  accepted  the  defendant's  contention  and  reversed  the  de- 
cision.   The  opinion  is  in  part  as  follows : 

We  think  the  plain  meaning  of  section  58^  so  far  as  concerns  the 
question  here  involved,  is  this :  If  the  injury  or  death  has  been  caused 
under  such  circumstances  as  to  fix  a  legal  liability  upon  some  person 
or  persons  other  than  the  employer,  the  employee  or  in  case  of  his 
death  his  personal  representatives  or  dependents,  may  elect  to  sue 
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such  other  person  or  p^sons  at  law,  or  may  claim  compensation  under 
the  act,  but  he  or  they  can  not  pursue  both  remedies.  If  he  or  they 
accept  compensation  under  the  act  such  payment  must  be  held  asf 
declared  by  section  36,  article  101,  to  be  "  in  lieu  of  any  and  all  rights 
of  action  whatsoever  against  any  person  whomsoever.''  This  con- 
stnicti<m  is  in  accord  with  the  design  and  general  purpose  of  th^ 
act  and  is  in  harmony  with  its  provisions. 


\ « 


Workmen's  Compensation — Injujiy  by  Third  Partt-^Action 
FOR  Damages — ^Recovery  or  CouvEjfBATtQN—Podgorski  v.  Kerwin^ 
^Supreme  Court  of  Minnesota  {Dec.  19^  1919)^  175  Northwestern  Re- 
porter^ page  694. — The  |)laintiff  Podgorski,  was  an  employee  of  the 
People's  Coal  &  Ice  Co.,  and  while  at  work  making  a  delivery  of 
coal  to  a  customer  was  run  into  and  injured  by  one  Kerwin  who  was 
driving  his  automobile  on  his  way  to  work.  An  agreement  for  the 
payment  of  compensation  was  entered  into  between  Podgorski  and 
the  ice  company.  Thereafter  Podgorski  brought  an  action  for  dam- 
ages against  Kerwin,  alleging  negligence  on  the  part  of  the  latter, 
and  succeeded  in  securing  a  judgment  in  his  favor  for  $7,000. 
Podgorski  and  his  employer  were  both  subject  to  the  workmen's 
compensation  act  (Gen.  Stat.  1913,  sees.  8195-8230),  and  as  to  his  em- 
ployees Kerwin  was  also  subject  to  this  act.  Kerwin  was  in  the 
wholesale  paper  business  and  was  on  his  way  to  work  when  he 
injured  the  plaintiff.  It  is  his  contention  that,  being  himself  under 
the  compensation  law,  Podgorski  must  proceed  against  him  in  ac- 
cordance with  that  law  and  can  not  maintain  an  actipn  for  damages. 
Kerwin  also  contended  that  Podgorski,  having  entered  into  an 
agreement  for  compensation  witH'  his  employer,  was  no  longer 
entitled  to  proceed  against  a  third  party,  that  right  resting  solely 
with  the  employer.  The  court  failed  to  accept  either  of  these  conten- 
tions and  affirmed  the  decision.  The  following  is  in  part  the 
dclcision : 

By  the  terms  of  section  8203,  where  both  the  employer  and  the 
employee  are  subject  to  the  act,  the  latter  is  entitled  to  compensa- 
tion  for  an  iniury  received  during  tHe  course  of  his  employment 
without  regard  to  the  question  of  negligence  on  the  part  of  the 
employer;  compensation  follows  from  an  accidental  injury.  Under 
subdivision  1  of  the  section  under  consideration  an  employer  whci 
is  within  the  act  is  made  liable  for  compensation  for  injuries  to  the 
employees  of  another  employer  where  the  injury  is  caused  under 
circumstances  creating  a  legal  liability  against  him.  While  the 
statute  makes  it  clear  that  in  either  case  the  injury  for  which  com- 
pensation is  given  must  as  to  the  employee  arise  out  of  and  in  the 
course  of  the  employment,  there  is  no  express  provision  prescribing 
when  and  under  wliat  circumstances  the  third  party  employer  may 
or  may  not  claim  the  benefits  of  the  limited  liability  thus  imposecl 
upon  him;  it  does  not  prescribe  that  to  be  entitled  to  the  protection 


of  the  statute  he  must  show  i  that  tibe:  act  et^using  the  iinury  was 
eommitted  at  a  time  when  hd  was  engaged  in  tke  affairs  of  bis  own 
^ployment.  But  we  think,  though  the  statute  is  silent  upon  the 
particular  point,  that  it  should  be  so  construed.  It  seems  clear  that 
the  legislature  ^'d  not  intend  to  extend  the  protection  of  the  statute 
to  the  culpable  third  party  employer  merely  because  he  happened 
to  be  an  employer  of  labor  .and  as  to  his  own  employeea  within  the 
statute.  No  reason  occurs  to  us  why  such  an  employer  should  re- 
ceive protection  from  a  negligent  injury  occasioned  while  in  the 
pursuit  of  his  personal  aflfairs,  wholly  disconnected  with  and  unre- 
lated to  hii^  business  employment,  as  upon  a  pleasure  drive  with  his 
automobile  on  a  holiday  or  of  a  Sunday,  it  is  a  well-known  fact 
that  busiheli^  concerns,  through  their  servants  and  employees,  have 
frequent  and  almost  aaily  transactions  with  each  other  in  the  de- 
livery of  commodities  by  one  to  the  other,  which  necessarily  expose 
their  employees  to  injury  when  ui)on  or  about  the  premises  of  the 
employer  with  whom  such  transactions  are  had,  as  well  as  when  the 
employees  come  in  contact  with  each  other  in  the  discharge  of  their 
duties  elsewhere.  This  was  well  understood  by  the  legislature  when 
framing  and  enacting  the  statute,  and  we  conceive  the  purpose  of 
that  body  to  have  been  to  limit  the  liability  of  the  third  party  em- 
ployer to  injuries  arising  from  relations  of  that  kind,  and  not  to 
extend  to  him  a  blanket  exemption  from  liability  for  his  wrongful 
acts,  based  on  the  naked  frfct  that  he  occupies  that  relation  to  in- 
dustrial life.  (Hade  v.  Simmons,  132  Minn.  344,  157  N.  W.  5()6.) 
We  so  construe  the  statute,  from  which  it  follows  that  the  limited 
liability  is  not  available  to  defendant,  unless  the  act  causing  the 
injury  here  complained  of  had  some  relation  to  and  connected  with 
the  business  which  he  then  carried  on,  as  to  which  he  was  an  em- 
ployer within  the  meaning  of  the  law. 

The  further  qpntention  of  defendant  that,  though  the  case  comes 
within  the  second  subdivision  of  the  third-party  provisions  of  the  act, 
plaintiff  can  not  maintain  the  action,  for  the  reason  that  the  settle- 
ment for  his  injuries  with  his  employer  and  the  payment  of  the 
amount  agreed  upon  operated  by  Torce  of  the  statute  to  transfer 
his  right  of  action  to  his  employer.  The  contention  is  not  sustained. 
The  right  of  action  against  the  third  person  not  subject  to  the  act 
is  expressly  given  to  the  employee  notwithstanding  settlement  has 
been  made  with  his  employer.  The  statute  is  clear  on  the  subject, 
and  a  recovery  in  such  an  action  necessarily  will  conclude  all  parties 
and  not  expose  the  third  party  to  a  second  suit.  Such  is  the  rule 
in  practically  all  of  the  StaAs  having  statutory  proviisions  similar 
to  our  own.  (Book  v.  City  of  Henderson,  176  Ky.  OT5, 197  S.  W.  449 : 
Oones  V.  Fisher,  286  111.  606, 122  N.  E.  95 ;  Rogers  -».  111.  Central  Eail- 
wav  Co.,  210  111.  App.  577.) 


Workmen's  ComI'ensatjon — Injury  bt  Third  Party — Action 
FOR  Damages — Subrogation  of  Employer  Paying  Compensation — 
Black  V.  Chicago  Great  Western  R,  Co,,  Supreine  Court  of  loxra 
(Nov,  22^  1919)^  17 J^  Northicsf^feim  Re/porte}\  page  77 J^. — Black  was  an 
employee  of  the  Ware  Transfer  Co.  and  was  injured  by  the  defend- 
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ant  railroad  in  the  course  of  his  employment.  He  was  paid  $878  as 
compensation  for  his  injuries  by  his  employer.  Later  he  brought  this 
action  against  the  railroad  for  damages  and  recovered  judgment. 
The  defendant  appealed,  claiming  that  the  action  could  not  be  main- 
tained by  this  plaintiff  as  his  rights  had  passed  to  his  employer.  In 
affirming  the  judgment  the  court  said  in  part : 

Was  the  i)laintiff,  after  having  received  from  his  employer  pay- 
ments due  him  under  the  provisions  of  the  workmen's  compensation 
act  (Code  Supp.  1913,  ch.  8a),  entitled  to  maintain  this  action  for 
damages  against  the  defendant?  The  trial  court  held  the  issues  of 
negl^gei^ce  and  contributory  negligence,  under  the  evidence,  to  be 
issues  of  fact,  and  submitted  the  same  to  the  jury.  It  also  held  that 
the  recovery,  by  plaintiff,  from  his  employer,  of  benefits  of  the  com- 
pensation act,  aid  not  prevent  his  recovery  of  damages  from  the  de- 
fendant for  its  negligence  and  instructed  the  jury,  m  case  it  found 
for  plaintiff  in  excess  of  $378,  to  deduct  from  the  amount  to  which 
they  found  plaintiff  entitled  the  amount  he  had  received  as  compen- 
sation. The  amount  of  compensation  which  had  been  paid  plaintiff 
by  his  employer  was  $378.  The  verdict  and  judgment  was  $7,197. 
Plaintiff  has  not  appealed,  and  says  in  argument  that  he  does  not 
object  to  the  deduction  made. 

The  compensation  was  paid  solely  because  plaintiff  was  an  em- 
ployee of  the  transfer  company.  Plaintiff  seeks  to  hold  the  defend- 
ant for  its  negligence,  and  to  hold  it  liable  as  a  person  other  than  the 
employer,  for  damages  under  section  2477m6  of  the  Supplement  to 
the  Code. 

Defendant's  theory  is,  as  we  understand  it,  that  the  transfer  com- 
pany is  completely  subrogated  to  all  the  rights  of  the  plaintiff,  and 
that  this  has  the  force  of  an  assignment  of  plaintiff's  entire  claim, 
and  that  therefore  plaintiff  may  no.t  maintain  this  action,  because  the 
employer  is  substituted  in  the  right  of  plaintiff  to  recover  damages 
from  the  defendant. 

We  hold  that  appellant's  contention  that  plaintiff  can  not  maintain 
the  action  can  not  be  sustained.  The  statute  does  not  provide  how 
the  employer's  indemnity  or' subrogation  shall  be  adjusted,  whether 
by  intervention  after  verdict  in  the  action  for  damages,  or  during  the 
trial,  or  whether  it  should  be  made  a  party  defendant,  or  whether  the 
wrongdoer  may  serve  notice  on  employer  before  paying  the  judg- 
ment or  payment  of  money  on  settlement,  if  there  is  one,  and  so  pro- 
tect itselx.  At  any  rate,  where  it  appears  that  compensation  has  been 
made  under  the  compensation  act,  the  emplover  should  in  some  way 
be  brought  in.    (37  Cyc.  388 ;  25  R.  C.  L.  1395.) 

Under  the  peculiar  circumstances  shown,  the  cause  is  removed, 
with  directions  that  the  employer  be  brought  in,  to  the  end  that  any 
compensation  which  has  been  paid  by  him  may  l)e  deducted  from  the 
judcrment  and  paid  to  him,  and  the  balance  to  plaintiff.  We  find  no 
prejudicial  error,  and  the  judgment  is  therefore  affirmed. 


Workmen's  CompexsatIon — Injury  by  Third  Party — Elec- 
tion— Letter  Announcing  Intention  to  Seek  Compknsation — 
Arkansas  Valley  -ffy.,  Light^  and  Power  Co.  v.  Bollinger^  Supreme 
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C\(mrt  #/  Colorado  (Jan.  6, 1919)^  17S  Paci^  Reporter^  frnge  566.— 
This  16  an  action  for  damages  by  jthe  widow  of  €»e  BalliB^r  who  was 
killed  during  the  course  of  his  employment  while  W(xrking  for  the 
Colorado  Trading  &  Transfer  Co.,  which  was  ^ogaged  in  inst^Uing  a 
generator  in  the  power  company's  premises.  Ballinger  and  another 
inan  were  working  together.  The  generator  which  they  were  to  move 
into  the  power  company's  plant  would  not  go  through  the  door, 
and  so  under  instructions  they  undertook  to  remove  the  door,  but 
a  rope  which  was  used  to  open  and  close  the  door  would  not  pass 
through  its  pulley.  Ballinger  thereupon  mounted  a  ladder,  after 
first  being  told  by  an  employee  of  the  power  company  that  two 
wires  over  the  pulley  were  *^dead,"  and  attempted  to  remove  the 
clevis  from  the  pulley.  While  doing  this  his  monkey  wrench 
slipped  from  the  nut  and  struck  one  of  the  wires,  which  was  in 
feet  charged  with  electricity,  causing  him  to  receive  a  shock  so  that 
he  fell  upon  a  lightning  arrester  and  was  electrocuted.  After 
writing  to  the  compensation  commission  on  the  subject  of  a  claim 
his  widow  sued  for  damages,  and  the  power  company  appealed 
from  a  judgment  in  her  favor,  contending  that  as  she  had  elected 
to  take  compensation  she  could  not  sue  for  damages.  The  opinion 
of  the  court  in  affirming  the  judgment  is  in  part  as  follows : 

The  plaintiff  in  error  (power  company)  contends  that  the  oourt 
erred  in  i-efusing  to  permit  it  to  introduce  testimony  in  support  of 
its  defense  alleging  that  the  plaintiff  had  filed  her  claim  for  com- 
pensation with  the  industrial  commission  under  the  workmen's  com- 
pensation law,  and  that  thereby  and  by  operation  of  law  she  has 
assigned  whatever  right  or  cause  of  action  sne  may  have  had  against 
the  defendant  on  account  of  the  death  of  her  hu^and,  and  is  not 
now  the  owner  of  said  claim.       > 

But  the  testimony  offered  shows  that  the  plaintiff  did  not  make 
any  such  application.  Wliat  she  did  was  to  write  the  commission  a 
letter  stating  the  fact  of  the  accident  and  death  of  her  husband,  and 
that  she  would  apply  for  compensation.  The  commission  replied  to 
this  letter  inclosmg  an  application  blank,  but  nothing  further  was 
done.  This  can  not  constitute  an  election  under  the  law,  even  though 
the  parties  had  been  subject  to  its  provisions,  which  does  not  appear 
either  from  the  pleadings  or  proof  offered. 


Workmen'^  Compensation — Injury  by  Thuto  Party — Federal 
SrATtTTE — ExCLUSI^rENE8S  OF  Eeme6y — Dahti  V.  McAdoo^  Director 
General  of  RaSroad^  et  aZ.,  Umted  States  District  Court,  Northern 
District  of  lotoa  {Apr.  16^  1919)^  256  Federal  Reporter^  page  BIfi.— 
Dahn  was  a  railway  mail  clerk  in  the  employ  of  the  Post  Office  De- 
partment of  the  United  States,  working  on  the  Illinois  Central  Kail- 
road  in  Iowa  when  he  received  injuries  alleged  to  have  resulted  from 
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tbe  negligence  o£  the  raihroad  comiiany.  He  brought  smt.ior  dam- 
ages for  personal  injuries  agaiBst  tibe  Illinois  Central  BaiJroad  Co. 
and. the  United  States  Director  General  of  Railroads.  The  action 
was  dismissed  as  to  the  railroad  company  but  not;  as  to  the  director 
general,  who  was  given  permission  to  file  a  demurrer,  whieh  was  done. 
After  dismiflsing  the  first  ground  of  demurrer  as  to. the  liability  oi  the 
director  general,  the  court  proceeded  to  consider  the  second  ground, 
which  WSU3  that  Dahn  being  a  Federal  employee  his  remedy  was 
under  the  Federal  employees'  compensation  law  and. no  oUier  action 
could  be  maintained.  In  overruling  this  demurrer  the  court  said  in 
part: 

It  is  next  urged  in  support  of  the  demurrer  that  plaintiff,  a  railway 
mail  clerk,  at  the  time  of  his  alleged  injury,  can  recover  for  that 
injury,  if  at  all,  only  under  the  "  Federal  employees'  compensation 
act "  of  Confess,  approved  September  7, 1916. 

The  petition  alleges  that  the  plaintiff  was  an  employee  of  the 
Government,  in  the  performance  of  his  duties  as  a  mail  clerk  upon 
the  Illinois  Central  Railroad  in  Iowa,  at  the  time  of  the  accident 
which  resulted  in  the  injuries  of  which  he  complains.  The  Con* 
gressj^in  the  act  to  which  reference  is  above  made,  has  imposed  upon 
the  United  States  a  liability  for  injuries  to  its  employees  when  in 
the  performance  of  their  duties,  except  under  the  conditions  pre- 
scribed in  the  act;  and  it  may  be  that  Congress  might  have  reguired 
the  injured  emplovee  to  seeK  redress  for  such  disability  or  injury 
exclusively  from  the  United  States,  and  in  the  manner  provided  in 
the  act.  But,  be  this  as  it  may,  the  Congress  has  not  done  so.  By 
section  1  of  that  act  it  is  provided : 

"That  the  United  States  shall  pay  compensation  as  hereinafter 
specified  for  the  disability  or  death  of  an  emplovee  resulting  from 
a  personal  injury  sustained  while  in  the  performance  of  his  duty,'» 
except  under  the  conditions  prescribed  in  the  act.  (Comp.  St.,  sec. 
8932a,) 

Other  sections  of  the  act  provide  in  detail  the  method  and  pro- 
cedure by  which  the  injured  employee  may  recover  from  the  United 
States  the  ccmipensation  therein  provided  for  such  injury.  That  a 
mail  clerk  empjloyed  by  the  United  States  in  a  mail  car  used  in  the 
carriage  of  mails  upon  railroads  is  an  employee  of  the  United  States, 
within  the  meaning  of  this  act,  is  not  doubted,  nor  is  it  disputed,  and 
when  such  an  employee  is  disabled  or  killed  in  the  performance  of 
his  duties,  and  seeks  to  recover  from  tlie  United  States  the  compen- 
sation so  provided,  it  is  obvious  he  must  proceed  in  the  manner  pro- 
vided by  this  act.  But  in  no  part  of  the  act  is  it  directly  or  by  rea- 
sonable implication  provided  that  the  injured  employee  or  his  legal 
representatives  shall  be  limited  to  the  amount  of  compensation  so 
pro\dded  in  this  act  as  against  a  wrongdoer,  who  by  some  negligent 
or  other  wrongful  act  has  caused  the  death  or  disability  of  the  in- 
jured employee,  and  to  so  prohibit  would  be  to  amend  the  act,  which 
the  court  will  not  do. 

This  ground  of  demurrer  is  also  overruled,  and  it  is  accordingly 
so  oi^red. 
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Workmen's  CoifPENSATioN — ^Injury  Dttb  to  AccmENT — ^Death 
FROM  Strbptococx3i<;  Infecttion — Causal  Coni^ctlois— Bethlehem 
ShdpbtUldmg  Corporation  (Ltd.)  v.  Industrial  Accident  Comanh- 
sion  of  Calif orma^  Supreme  Cowrt  of  Calif  orrUa  {Nov.  8j  1019) ,  186 
Pacific  Reporter^  page  179. — ^An  employee  of  the  plaintiff  company 
hf  the  name  of  Caffrey  while  engaged  at  his  work  sustained  a  con- 
tused wound  of  the  great  toe  of  his  right  foot,  from  an  injury 
which  arose  out  of  and  in  the  course  of  his  employment.  Caffrey 
went  to  a  doctor  to  have  the  toe  dressed  several  days  later.  The 
following  day  the  toe  caused  him  so  much  pain  that  he  was  com- 
pelled to  go  home,  but  instead  of  calling  a  doctor  he  sought  to  treat 
the  wound  himself,  and  in  so  doing  he  communicated  the  infectious 
germs  from  his  toe  to  his  face.  The  toe  developed  erysipelas,  and  by 
reason  of  the  transmission  of  the  infection  erysipelas  developed  in 
the  face  also  and  resulted  in  septicemia  from  which  Caffrey  died. 
Compensation  was  awarded  to  Caffrey's  dependents,  and  the  employer 
appealed,  contending  that  Caffrey's  death  was  not  the  proximate 
result  of  the  injury  to  his  toe.  In  refusing  to  accept  this  view  and 
in  affirming  the  award,  the  court  said  in  part : 

In  the  light  of  medical  knowledge  properly  presented  to  the  com- 
mission that  such  a  transfer  of  a  streptococcic  infection  from  a  dis- 
charging wound  as  that  found  to  have  taken  place  in  Caffrey's  case 
is  not  only  possible  but  highly  probable,  we  are  of  the  opinion  that 
the  fact  that  the  germs  reached  the  face  by  external  means  and  not 
through  the  system  can  not,  as  a  matter  of  law,  be  said  in  itself  to 
have  broken  the  chain  of  causation.  But  petitioned  contends  that 
Caffrey's  conduct  was  such  as  to  reouire  a  finding  of  negligence  on 
his  part.  Caffrey  was,  of  course,  unuer  a  duty  to  use  reasonable  care 
to  restore  himself  to  health.  But  if.  he  conducted  himself  as  would 
a  reasonably  prudent  person  in  his'  situation  and  circumstances  and 
innocently  enhanced  the  original  injury  it  was  within  the  province 
of  the  commission  to  find  that  the  original  cause  continued  to  the 
end  and  accomplished  the  final  result  and  was  therefore  the  proxi- 
mate cause. 

Workmen's  Compensation — Ij^^jury  in  Course  op  Emplotment — 
RETrrRNiNG  Home  from  Journey — Haddock  v.  Edgewater  Steel  Co., 
Supreme  Court  of  Penn^^ylvania  {Jan.  4j  1919)^  106  Atlantic  Re- 
porter^  page  196. — Haddock  was  a  mechanical  engineer  employed 
on  a  salary  by  the  defendant  steel  company,  with  no  fixed  hours  of 
service.  He  had  been  directed  to  go  to  another  city  for  information 
for  use  in  his  employer's  business,  and  on  his  return,  after  11.30 
p.  m.,  and  while  going  from  the  station  to  his  home  before  reporting, 
was  killed  by  an  automobile.  Compensation  was  awarded  and  de- 
fendant appealed.  In  affirming  the  award  and  holding  that  the 
injury  occurred  in  the  course  of  the  employment,  the  court  said  in 
part: 


msu!  Aism  suKMAiass  of  Bis.i3mow&^  42? 

This  ia  not  the  case  of  an  employ  eeiBjueed  after  i^gular  ivorking 
lioTirs  oa  the  wa^^  to  his  home,  and  we  agree  with  the  court  below 
that  there  is  notiung  on  the  record  to  show  Haddock  had,  at  the  time 
of  the  accident,  ''  ceased  to  be  active  in  the  furtherance  of  his  em- 
ployer's business."  True,  the  facts  as  found  indicate  that  plaintiff's 
husband  intended  stopping  at  his  own  residence  to  sleep  for  the 
night  before  reporting  the  results  of  his  trip  of  investigation  to  the 
president  of  the  defendant  corporation;  but,  none  the  less,  he  W/is 
still  upon  his  employer's  errand,  and  in  that  sense  actually  engaged 
in  the  furtherance  of  the  latter's  business  or  affairs.  Since  deceased 
was  compelled  to  return  to  the  city  at  an  hour  when  he  could  not  at 
once  communicate  with  his  superior,  and  had  to  sta^  somewhere 
until  he  could  report,  he  can  not  be  chained  with  a  departure  from 
his  employer's  service  because  when  hurt  he  was  ^oing  to  his  home 
for  a  lodging  rathei*  than  to  a  hotel ;  hence  the  findings  of  the  referee 
are  ample  to  sustain  the  ultimate  conclusion  upon  which  the  award 
of  compensation  rests,  to  the  effect  that  plaintiff's  husband  met  his 
death  by  accident  during  the  course  of  his  employment  with  the 
defendant  company. 

Workmen's  Compensation — Injcrt  in  Cofbse  of  Emplot^ient — 
Vroi^TiNG  Rules  of  Employer — Employers^  Liability  Assur,  Corp, 
{Ltd.)  V.  Indvstrial  Accident  Oofnmi&sioriy  District  Court  of  Appeal, 
Second  District  of  Calif omia  {Mar.  ««,  1918) ,  177  Pacific  Reporter, 
page  171. — ^Tryon  A  Brain  opiated  some  motor-driven  street  fiushers 
on  the  streets  of  Los  Angeles  and  had  in  their  employ  as  a  chauffeur 
one  Booth.  The  employer  had  specifically  instructed  him  that  he 
was  not  to  permit  anyone  to  ride  upon  the  vehicle  entrusted  to  him 
to  operate.  Booth  on  the  occasion  of  his  injury  p^mitted  one  Schill- 
ing, an  experienced  motor  driver,  to  ride  with  him  and  drive  the 
vehicle  while  he  manipulated  the  levers  which  permitted  the  water 
to  flow  upon  the  street.  "t^Tiile  manipulating  these  levers  he  saw  a 
wrench  lying  on  the  footboard  of  the  truck.  Thinking  that  the 
wrench  wa^  about  to  fall  to  the  ground  and  in  an  effort  to  save  it, 
he  leaned  over  to  pick  it  up,  but  losing  his  balance  he  fell  and  sus- 
tained injuries  for  which  he  was  awarded  compensation.  The  em- 
ployer's insurers  contest  the  award.  In  affirming  the  award  the  court 
said  in  part  the  following: 

Petitioners'  first  point  is  that  Booth's  injury  did  not  occur  in  the 
course  of  his  employment,  for  the  reason  that  when  he  surrendered 
the  running  of  the  truck  to  Schilling  he  stepped  aside  from  his  em- 
ployment and  took  upon  himself  an  added  risk  not  within  the  course 
of  the  employment. 

The  employee  of  Tryon  &  Brain  did  not  abdicate  either  the  place 
or  the  character  of  his  employment.  He  gave  up  a  part  of  his  work 
to  another,  it  is  true^  as  he  permitted  Schilling  to  nm  the  truck,  but 
it  was  strictly  within  the  line  of  his  duty  to  operate  and  care  for  the 
levers  which  controlled  the  flow  of  water  from  the  tank  of  the  truck 


428  DECISIONS  OF  COITBTS  AFFBCTIKG  LABOB. 

to  the  street.  The  same  may  be  said  of  his  attempt  to  prevent  the 
wrench  from  falling  from  tne  footboard.  He  was  not  outside  the 
course  of  his  employment  merely  because  he  allowed  a  stranger  to 
perform  a  part  oi  his  task  while  he  was  engaged  in  the  performance 
of  the  remainder  of  it. 


WoRKMEK^s  Compensation — Injury  ^^  iKoiDENTAXi  to  Employ- 
ment " — Salesman  Injured  on  Street — Schroeder  <&  Daly  Co,  et  al, 
V.  Industrial  Commission  of  Wisconsin^  Supreme  Court  of  Wiscon- 
sin {June  25^  1919) ,  173  Northwestern  Reporter^  page  328.— One  Toll 
was  a  salesman  in  the  employ  of  the  Schroeder  &  Daly  Co.  His 
duties  required  him  to  go  from  place  to  place  in  the  city  of  Mil- 
waukee to  sell  produce  to  grocerymen.  While  so  engaged  and  while 
traveling  from  one  place  to  another,  and  while  on  the  public  street, 
he  slipped  and  injured  his  right  leg.  Upon  application  he  was 
awarded  compensation  by  the  industrial  commission.  The  employer 
appealed  on  the  ground  that  Toll's  injury  was  not  one  growing  out 
of  and  incidental  to  his  employment,  because  it  was  sustained  on 
the  public  street  and  did  not  happen  as  a  result  of  a  peculiar  hazard 
of  the  industry,  but  was  the  result  of  a  hazard  to  which  the  entire 
public  was  subject.    In  upholding  the  award  the  court  said  in  part : 

If  it  should  be  held  that  messengers,  deliverymen,  salesmen,  and 
others  who  by  the  nature  of  their  employment  are  required  to  be 
continuallj^  on  the  streets  and  highways  are  not  entitled  to  compen- 
sation for  injuries  received  in  the  course  of  their  employment,  if  the 
injury  occur  on  a  street  or  highway,  a  large'  class  of  worthy  appli- 
cants would  be  cut  off  ilnd  the  workmen's  compensation  law  emas- 
culated. If  an  employee  in  the  course  of  his  employment  is  re- 
quired to  go  up  and  down  a  stairway  occasionally  or  frequently, 
and  while  so  doing  falls  and  injures  himself,  should  he  be  denied 
compensation  because  everyone  uses  stairways  and  is  continually 
liable  to  receive  like  injuries?  Clearly  not.  The  risk  of  injury  to 
the  applicant  in  this  case  was  incidental  to  his  use  of  the  street  in 
the  course  of  his  employment,  and  was  peculiar  to  the  employment 
in  that  the  work  of  the  employee  could  not  be  carried  on  without 
his  subjectinjg  himself  to  that  risk.  It  therefore  grew  out  of  his  em- 
ployment. The  fact  that  others  may  be  exposed  to  like  risks  does  not 
change  the  character  of  the  risk  to  which  the  applicant  was  ex- 
posed, ((jlobe  Indemnity  Co.  v.  Industrial  Commission  (Cal.  App.), 
171  Pac.  1088.)  

Workmen's  Compensation — Insurance — Employer — School  Dis- 
trict— Action  for  Premiums — School  District  No.  1  in  City  and 
County  of  Denver  v.  Industrial  Commission  of  Colorado^  Supreme 
('ourt  of  Colorado  (Nov,  3^  1919)^  186  Pacific  Reporter^  P<^^  SJ^S,-^ 
This  was  an  action  brought  by  the  industrial  commission  against  the 
school  district  for  the  recovery  of  compensation  insurance  premiums 
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in  the  amount  of  $165865.74:  Alleged  to  be  due  the  State  insurance 
fund  under  the  provisions  of  the  workihen's  compensation  act  (Latrs 
1915,  p.  515).  Judgment  was  rendered  for  the  commission  after  a 
trial  upon  stipulated  facts,  and  the  school  district  brings  a  writ  of 
error  to  review  the  decision.  It  is  claimed  bv  the  school  district 
that  it  is  not  an  employer  and  that  the  action  here  instituted  can  not 
be  maintained,  but  that  the  proper  action  is  one  for  a  writ  of  man- 
damus to  compel  the  school  officials  to  pay  the  premiums.  The  court 
reviewed  the  various  provisions  of  the  compensation  act  and  came 
to  the  conclusion  that  the  proper  action  had  been  .brought  and 
affirmed  the  award.    The  opii^ion  is,  in  part,  as  follows :     . 

Section  21  of  the  act  provides  as  follows : 

^^If  any  employer  shall  be  in  arrears  for  more  than  iive  days  in 
any  payment  required  to  be  made  by  him  to  the  State  compensation 
insurance  fund,  as  provided  in  this  a^t,  he  shall  by  virtue  of  such 
arrearage  be  in  default  of  such  payment,  and  the  amounts  due  from 
him  shall  be  collected  by  civil  action  against  him  in  the  name  of  the 
commission  as  plaintifF." 

This  section  plainly  provides  the  proper  proceeding  in  court,  to 
which  reference  is  made  in  section  47. 

By  section  4.  subsection  d  (1),  of  the  act,  the  term  " employer ^^ 
is  expressly  ana  directly  made  to  include  school  districts,  and  all  pub- 
lic institutions  and  administrative  boards  thereof ,  without  regard  to 
tlw  number  of  persons  in  the  service  of  any  suc^  public  employer; 
and  provides  that  all  such  public  employers  shall  at  all  times  be  sub- 
ject  to  the  compensation  act.  In  order  to  hold  that  by  the  provi- 
sions of  section  47  a  school  district  is  immune  from  the  penalties  and 
process  of  section  21,  it  would  be  necessary  to  construe  section  47  as 
declaring  that  in  case  of  nonpayment  by  a  school  district  the  only 
remedy  provided  was  one  agaimit  delinquent  State  or  cotmty  offioera, 
and  in  effect  to  withdraw  from  the  section  in  cases  where  a  school 
district  is  involved,  the  provision  therein  that: 

"  When  any  default  is  made  in  the  payment  of  the  sums  herein- 
before re<]uir6d  to  be  contributed,  ♦  ♦  ♦  it  shall  be  the  duty  of 
the  commission  forthwith  to  infititute  the  proper  proceedings  in  court 
to  oompel  such  payment  or  payments  to  be  made.^' 

To  so  hold  9A  to  school  districts  would  manifestly  be  unreasonable^ 
discriminatory,  and  in  view  of  section  21,  illogical  and  utterly  un- 
warranted. 

The  decision  of  the  court  below  was  therefore  affirmed. 


Workmen's  Compejisation  —  Insurancb  —  Excxusive  State 
Fund — Rbqulation  or  Insumakce  by  Commissiok — ThorrUoii  v. 
Dufy  et  al.,  Supreme  Cawrt  of  Ohio  {Dec.  SI,  1918),  Iti  North- 
eastern  Reporter,  poge  6i. — This  is  a  proceeding  for  an  injunction 
against  the  members  of  the  Ohio  Industrial  Commission  to  prevent 
them  from  changing  or  modifying  certain  findings  of  fact  previously 
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made  by  them  with  regard  to  Thornton^s  insurance.  In  1914  Thorn- 
ton, who  is  an  employer  of  some  40  workmen  under  the  workmen's 
compensation  law,  applied  according  to  the  provisions  of  the  law  as 
it  then  read  for  a  certification  by  the  commission  of  its  financial 
abilitj'  to  pay  directly  to  its  injured  employees  its  liabilities  for 
compensation  and  medical  benefits  under  the  act.  The  commission 
investigated  and  made  findings  of  fact  and  certified  to  the  fact  that 
Thornton  was  financially  able  to  pay  his  liabilities  direct  to  his 
injured  employees.  Tliornton  thereupon  entered  into  an  annual  con- 
tract of  insurance  with  the  Aetna  Life  Insurance  Co.  on  April  29, 
1914,  by  which  the  latter  company  undertook  to  pay  Thornton's 
liabilities  under  the  workmen's  compensation  act.  In  1917  the 
General  Assembly  of  Ohio  made  several  amendments  to  the  compen- 
sation law,  pursuant  to  which  the  commission  adopted  a  resolution 
revoking  the  privileges  of  self -insurance  to  all  employers  who  pro- 
tected themselves  from  liability  as  self-insurers  by  insuring  with 
private  insurance  companies.  Thornton  attempted  to  prevent,  by 
injunction,  the  commission  from  revoking  its  findings  of  fisct  as  to  his 
financial  ability  and  enforcing  its  resolution.  He  asked  for  a  tempo- 
rary injunction  to  April  29,  1918,  the  date  of  the  expiration  of  his 
annual  insurance  contract  with  the  Aetna  company,  which  was 
granted,  and  also  asked  for  a,  perpetual  injunction^  which  was  re- 
fused. Plaintiff,  Thornton,  appealed,  and  in  refusing  to  grant  the 
perpetual  injunction  against  the  commission  the  court  upheld  the 
commission's  authoritj'  to  revoke  its  own  findings  of  fact,  speaking 
in  part  as  follows: 

The  question  in  this  case  does  not  depend  merely  upon  the  general 
authority  of  the  legislature  to  exercise  police  powers,  but  rather 
directly  upon  the  constitutional  grant  of  power  and  the  further  con- 
sideration that  the  privilege  granted  to  certain  employers  by  section 
22  of  the  workmen's  compensation  act,  to  pay  compensation  direct,  is 
an  exception  to  the  general  provision  of  that  act  in  their  favor. 

There  is  therefore  no  reasonable  hypothesis  upon  which  to  base  the 
theory  that  a  private  contract,  to  continue  for  an  indefinite  number 
of  years,  coulci  in  any  way  prevent  the  legislature  from  withdrawing 
this  privilege  or  adding  other  and  further  conditions. 

There  is,  however,  a  further  provision  in  section  22  of  the  original 
act  that  seems  to  have  been  overlooked  in  the  argument  of  this  case. 
That  provision  (as  amended^  107  O.  L.  160)  reads  as  follows: 

"  The  Industrial  Commission  of  Ohio  mav  at  anv  time  change  or 
modify  its  findings  of  fact  herein  provided  for,  if  in  its  judgment 
such  action  is  necessary  or  desirable  to  secure  or  assure  a  strict  com- 
pliance with  all  of  the  provisions  of  the  law  in  reference  to  the  pay- 
ment of  compensation  and  the  furnishing  of  medical,  nurse,  and 
hospital  services  and  medicines  and  funeral  expenses  to  injured  and 
the  dependents  of  killed  employees." 

The  experience  of  four  or  more  years  under  this  workmen's  com- 
pensation law  may  have  demonstrated  to  the  entire  satisfaction  of 
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dite  oommiseion  that  it  is  neceseary  or  dosirttbld  to  change  or  modify 
its  former  findings  of  fact  in  order  to  secure  or  assure  a  strict  comr 
pliance  with  the  law,  where  employers  have  elected  to  pay  this  com- 
pensation direct  and  have  later  entered  into  a  contract  with  an  in- 
demnity company. 

While  section  54  of  the  workmen's  compensation  law  (section 
1464-101,  XreoaerM  Code),  as  it  read  prior  to  the  a-mendment  of 
February  16,  1917,  undoubtedly  permitted  the  writing  of  such  a 
contract,  nevertheless  that  section  must  be  construed  in  connection 
with  section  22  of  the  same  act,  which  authorizes  the  industrial  com- 
mission to  change  or  modify  its  findings  of  fact  provided  for  in  that 
section,  whenever  in  its  judgment  sucn  action  is  necess^i'y  or  desir- 
able to  secure  or  assure  a  strict  compliance  with  all  thisl  provisibns 
of  that  act. 

It  therefore  follows  that  the  industrial  commission  would  have 
the  power  under  this  provision  of  section  22  to  change  or  modify 
its  former  finding  of  fact  in  reference  to  employers  who  had  elected 
to  pay  individually  from  a  benefit  fund,  department,  or  association 
such  compensation  direct,  if  it  should  find  that  such  contracts  furnish 
an  opportunity  for  unfair  or  fraudulent  settlement,  and  had  resulted 
or  mi^ht  result,  not  only  in  avoiding  a  strict  compliance  with  the 
provisions  of  the  act,  but  also  in  some  instances  defeat  its  intent  and 
purpose,  especially  where  the  injured  employee  or  the  dependents  of 
an  employee  killed  in  the  course  of  his  emplovment  are  not  fully 
advised  of  their  riffhts  under  section  27  of  this  act  and  rule  18 
adopted  by  the  industrial  commission  under  authority  of  the  act 
creating  that  commission. 

But  the  right  of  the  Industrial  Commission  of  Ohio  to  change  or 
modify  its  former  findings  of  fact  does  not  now  depend  upon  this 
construction  of  this  paragraph  of  section  22.  The  amendment  of 
March  20,  1917,  of  section  1465-69,  General  Code  (107  O.  L.  159), 
specifically  limits  the  privilege  of  electing  to  pay  compensation 
individually  or  from  a  benefit  ^nd,  department,  or  association,  to 
those  employers  "  who  do  not  desire  to  insure  the  payment  thereof 
or  indemni^  themselves  against  loss  sustained  by  the  direct  pay- 
ment thereof,"  and  therefore  it  becomes  the  duty  of  the  Industrial 
Commission  to  change  or  modify  its  former  nndings  of  fact  in 
reference  to  such  employers,  and  make  the  same  conform  to  the 
provisions  of  the  amended  section. 

This  added  condition  precedent  to  the  exemption  of  certain  em- 
ployers from  the  general  provisions  of  the  act  is  not  only  clearly 
within  the  power  of  the  general  assembly,  but  it  is  in  furtherance  of 
the  purpose  and  intent  of  the  constitution  and  the  law,  to  create  and 
maintain  one  insurance  fund,  to  be  administered  by  the  State,  out  of 
which  fund  compensation  shall  be  paid*  to  workmen  and  their  de- 
pendents for  death,  injuries,  or  occupational  diseases  occasioned  in 
the  course  of  employment. 

if  insurance  is  desired,  the  State  will  furnish  it  out  of  the  fund 
created  and  maintained  for  that  purpose;  for  it  would  not  only  be 
arbitrary,  unfair,  and  without  purpose,  to  permit  s(»ne  employers 
o¥  labor  to  enter  into  contracts  of  insurance  with  private  companies 
and  compel  all  other  employers  to  contribute  to  the  State  insurance 
fund,  but  it  would  also  hinder  and  perhaps  utterly  demoralize  the 


482  DBCISIOKS  OF  COURTS  AFFECTIKG  ULBOB. 

method  and  defeat  the  object  and  purpose  of  the  creation  of  such  a 
fund. 

This  case  was  heard  in  the  United  States  Supreme  Court  on  a 
writ  of  error,  ajid  the  decision  of  the  Supreme  Court  of  Ohio  was 
affirmed  (Dec.  20,  1920),  41  Supreme  Court  Reporter,  page  137. 
The  opinion  of  the  court  as  delivered  by  Mr.  Justice  McKenna  is  in 
part  as  follows : 

In  suppoiij^pf  the  contention  that  the  Constitution  of  the  Uni^4 
States  makes  the  legislation  and  the  action  under  it  illegal,  it  is 
said  that  insurance  against  loss  is  the  right  of  everybody,  and 
specifically  it  is  the  right  of  employers  to-indemnify  themselves 
against  their  liability  to  employees  and  that  the  right  is  so  fixeJ 
and  inherent  as  to  be  an  attribute  of  liberty  removed  from  the  in- 
terference of  the  State. 

The  provisions  of  the  legislation  are  necessary  elements  in  the 
consideration  of  the  contention :  The  constitution  of  Ohio  authorizes 
workmen's  compensation  laws.  Explicity  it  provides  for  the  passage 
of  laws  establishing  a  State  fund  to  be  created  by  compulsorv  con- 
tributions thereto  by  employers,  the  fund  to  be  administered  by  the 
State.  The  constitutionality  of  a  law  passed  under  that  authoriza- 
tion was  sustained  by  this  court  in  Jeffrey  Manufacturing  Co.  v. 
Blagg,  235  U.  S.  571,  35  Sup.  Ct.  167  [Bui.  No.  169,  p.  203],  against 
the  charge  that  its  classifications  were  arbitrary  and  unreasonable. 

We  repeat,  we  must  accept  the  decision  of  the  court  as  the  declara- 
tion  of  the  legislation  and  the  requirement  of  the  ccmstitution  of  the 
State,  as  much  a  part  of  both  as  if  expressed  in  them,  and  we  are 
unable  to  yield  to  the  contention  that  the  legislation  or  the  require- 
ment transcends  the  power  of  the  State,  or  in  anyway  violates  the 
Constitution  "of  the  United  States.  The  law  expressed  the  consti- 
tutional and  legislative  policy  of  the  State  to  be  that  the  compensa- 
tion to  workmen  for  injuries  reo^ved  in  their  employment  was  a 
matter  of  public  concern,  and  should  not  be  left  to  the  individual 
employer  or  employee,  or  be  dependent  upon  or  influenced  by  the 
hazards  of  controversy  or  litigation,  or  inequality  of  conditions. 

We  are  not  disposed  to  extend  the  discussion.  Indeed,  we  think  the 
case  is  in  narrow  compass.  We  are  not  called  upon  to  controvert 
the  right  to  insure  against  contingent  losses  or  liabilities,  or  to 
minimize  the  value  of  insurance  to  business  activities  and  enterprises, 
or  discuss  the  general  power  or  want  of  power  of  the  State  over  it. 
W^e  are  only  called  upon  to  consider  its  relation  to  and  possible  effect 
upon  the  policy  of  a  workmen's  compensation  law,  and  we  can 
readily  see  that  it  may  be,  as  it  is  said  the  experience  of  Ohio 
demonstrated,  inimical  to  that  policy  to  permit  the  erection  of  an 
interest  or  a  power  that  may  be  exerted  against  it  or  its  -subsidiary 
provisions.  This  was  the  view  of  the  supreme  court  of  the  State, 
and  by  it  the  court  justified  the  power  conferred  upon  and  exercised 
by  the  conunission. 

Workmen's  CoMPENSATroN  -^  Insttrance  —  Self-insurance  —  Ee- 
QX^iREMEXT  OF  BoNi) — Amount — Batd*  of  Los  Banos  et  ah  v.  Indus- 
trial  Accident  Commission  of  California^  Supreme  Court  of  CaU- 
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fomia  (Aug,  26^  1919),  183  Pacific  Reporter,  page  5.jf<?.— This  pro- 
ceeding is  a  petition  for  a  writ  of  certiorari,  to  review  the  action  of 
the  industrial  accident  commission  in  requiring  Miller  &  Lux  (Inc.) 
to  deposit  a  bond  or  securities  in  the  sum  of  $20,000  as  a  prerequisite 
to  the  issuance  of  a  certificate  permitting  self-insurance  under  the 
workmen's  compensation  act.  The  petitioners  are  subsidiaries  of 
Miller  &  Lux  (Inc.),  which  is  a  very  rich  corporation,  employing 
many  employees.  In  demonstrating  its  ability  to  carry  its  own 
insurance  under  the  compensation  law,  Miller  &  Lux  listed  among 
its  assets  United  States  Liberty  bonds  in  the  sum  of  $28,000,  and 
the  commission  requested  the  deposit  of  $20,000  of  these  bonds  as  the 
security  of  Miller  &  Lux  and  all  its  subsidiaries  for  the  payment  of 
their  compensation  liabilities.  The  petitioners  claim  that  under  the 
law  they  can  not  be  required  to  give  a  bond  or  securities,  inasmuch 
as  they  have  demonstrated  their  solvency  and  financial  ability.  The 
court  upheld  the  action  of  the  commission,  saying  in  part : 

We  must  decide,  therefore,  whether  or  not  any  bond  or  deposit 
may  be  required,  and  if  that  question  be  answered  in  the  affirmative, 
whether  or  not  the  amount  ($20,000)  is  reasonable,  under  all  the 
circumstances.  By  the  workmen's  compensation  act  of  1917  (Stats. 
1917,  p.  831),  it  is  provided  (p.  857)  tha^~ 

"  Every  employer  as  defined  in  section  7  hereof,  except  the  State 
and  all  "political  subdivisions  or  institutions  thereof,  shall  secure 
the  payment  of  compensation  in  one  or  more  of  the  following 
ways:    ♦     *     * 

^2.  By  securing  from  the  commission  a  certificate  of  consent  to 
self-insure,  which  may  be  ffiven  upon  his  furnishing  proof  satisfac- 
tory to  the  commission  of  anility  to  carry  his  own  insurance  and  pay 
any  compensation  that  may  become  due  to  his  employees.  The  com- 
mission may,  in  its  discretion,  require  such  employer  to  deposit  with 
the  State  treasurer  a  bond  or  securities  approved  by  the  commission, 
in  an  amount  to  be  determined  by  the  commission.  Such  certificate 
may  be  revoked  at  any  time  for  good  cause  shown." 

^Petitioners  insist  that  the  commission  may  require  the  bond  or 
securities  specified  in  the  statute  when  there  is  any  reasonable  doubt 
of  the  employer's  ability  to  carry  his  own  insurance,  but  that  where 
no  such  doubt  exists  the  commission  Inust  grant  the  certificate  of 
consent  without  the  giving  by  the  applicant  of  any  security.  There 
might  be  some  force  in  this  position  if  solvency  of  the  petitioning 
employer  were  the  only  matter  involved,  but  the  liighest  purpose 
of  the  workmen's  compensation  statutes  is  not  merely  to  obtain  pay- 
ment of  just  claims,  but  to  have  such  demands  promptly  adjudicated 
and  paid  in  such  way  as  to  be  available  to  the  injured  employees 
when  most  needed.  Any  corporation,  no  matter  how  rich,  may  be 
subject  to  lawsuits,  and  it  is  easily  conceivable  that  all  the  funds  of  a 
givsoi  corporation  might  be  held  by  injunction,  or  other  order  of 
court,  in  such  manner  as  not  to  be  immediately  available  for  settle- 
ment of  awards  of  compensation  found  by  the  industrial  accident 
commission.     It  is  therefore  highly  desirable  that  a  proper  fund  or 

51706*— 22 ^28 


434  DECISIONS  OF  COURTS  AFFECTING  LABOB. 

bond  be  provided  and  that  such  security  be  under  the  control  of  the 
industrial  accident  commission.  The  requirement  of  security  is  also 
justified  by  the  fact  that  payments  of  compensation  sometimes  ex- 
tend over  long  periods  of  time.  A  corporation  solvent  at  the  time 
it  may  secure  permission  to  carry  its  own  compensation  insurance 
may  have  many  changes  in  its  financial  status  during  the  years  of  its 
obligation  to  pay  persons  who  may  be  injured  while  in  its  service. 
The  fund  or  bond  authorized  by  the  statute  not  only  keeps  safe  the 
installments  of  indemnity  due  trom  time  to  time  to  the  injured  em- 
ployees, but  it  makes  unnecessary  the  otherwise  constant  watchful- 
ness of  the  industrial  accident  commission  over  the  possibly  dimin- 
ishing resources  of  the  self -insurer. 

We  can  not  say,  from  the  record  before  us,  that  the  industrial  ac- 
cident commission  abused  its  discretion  when  acting  upon  the  appli- 
cations of  these  petitioners.  This  record  discloses  the  fact  that  peti- 
tioners are  engaged  in  very  extensive  business  operations  of  many 
sorts.  These  activities  are  only  made  possible  by  the  employment 
of  many  persons. 

In  view  of  the  magnitude  of  the  business  of  petitioners,  and  the 
probability  of  frequent  injuries  to  their  employees,  we  can  not  say 
that  this  record  reveals  an  abuse  of  discretion  on  the  part  of  the 
industrial  accident  commission. 


Workmen's  Compensation — Insurance — When  not  Bequired — 
Different  Ci^asses  of  Employees — Puget  Sound  Bridge  <t  Dredg- 
mg  Co,  V.  Industrial  Insurance  Commission^  Supreme  Court  of 
Washington  {Jan,  10,  1919),  177  Pwoifc  Reporter,  page  788.— The 
industrial  insurance  commission,  the  defendant  in  this  action,  claims 
that  all  employees  of  the  plaintiff  are  subject  to  the  workmen^s  com- 
pensation act  (Laws  1911,  p.  345),  and  that  premiums  should  be 
paid  on  account  of  the  work  of  all  the  employees  engaged  in  dredg- 
ing operations.  Employees  of  the  plaintiff  company  may  be  said  to 
be  engaged  in  three  kinds  of  work:  Fii^st,  tRose  who  work  on  the 
dredge  entirely;  second,  those  who  work  on  land  entirely;  and,  third, 
those  who  work  partly  on  land  and  partly  on  the  dredge  and  who 
are  often  engaged  in  going  back  and  forth.  The  dredge  was  operat- 
ing in  navigable  waters,  and  would  be  covered  by  the  admiralty  laws. 
The  court,  in  deciding  whether  the  plaintiff  must  pay  premiums,  said 
in  part : 

As  to  those  employees  who  work  exclusively  upon  the  dredge,  we 
are  firmly  of  the  opinion  that  the  plaintiff  should  pay  no  premiums, 
for  the  cfredge,  as  a  vessel,  is  subject  to  admiralty  jurisdiction,  and 
if  premiums  were  paid  for  employees  engaged  exclusively  thereon 
the  company,  in  the  event  of  an  injury  occurring  to  one  of  such  em- 
ployees, would  receive  no  protection  under  the  act. 

Tf^he  second  class  of  workmen,  employed  solely  on  land,  comes 
within  the  operations  of  the  provisions  of  this  act,'and  for  them  pre- 
miums are  collectible. 
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As  to  the  third  claBs,  we  are  confronted  by  the  perplexing  ques- 
tion of  this  case.  The  workmen's  compensation  act  was  passed  with 
the  avowed  purpose  of  providing  the  exclusive  manner  of  compensat- 
ilT^  employees  engaged  in  hazardous  work  and  occupations,  and 
.  within  the  scope  of  the  act  all  employees  of  a  company  such  as  the 
plaintiff  are  to  be  brought  within  the  operation  of  that  act,  so  far 
as  it  is  within  the  power  of  the  legislature  to  do  so.  The  legislature, 
not  bringing  within  the  act  those  employees  who  are  within  the 
jurisdiction  of  admiralty,  can  not  compel  the  employer  to  pay  pre- 
miums for  those  employees  for  whose  injuries  the  employer  would  be 
liable  in  admiralty.  On  the  other  hand,  the  employer  is  not  absolved 
from  the  duty  of  paying  premiums  for  those  employees  who  are  not 
within  the  admiralty  jurisdiction  and  for  whose  injury  the  employer 
would  have  been  liable  in  a  suit  at  common  law  before  the  passage 
of  the  workmen's  compensation  act.  It  may  be,  as  here,  an  onerous 
task  to  so  segregate  for  the  purpose  of  computing  the  premium  to 
be  paid  the  time  of  employees  who  are  alternately  on  land  and  on 
the  navigable  water,  but  this  is  a  matter  of  detail  of  the  business 
which  must  be  worked  out  by  the  employer  and  the  commission,  and 
it  is  not  one  which  calls  for  judicial  action.  If  this  segregation 
is  impracticable,  the  remedy  must  lie  in  some  alteration  of  tlie  act 
by  the  legislature. 

As  to  those  employees  falling  within  the  third  class,  the  industrial 
insurance  commission  is  entitled  to  a  collection  of  premiums  for  such 
time  as  those  employees  are  engaged  in  work  upon  the  land  and  is 
not  entitled  to  receive  premiums  representing  the  time  that  they 
are  without  the  protection  of  the  act  and  suDJect  to,  the  rules  of 
admiralty  jurisdiction. 


Workmen's  Compensation — Intoxication — Proximate  Cause — 
CioNTRiBUTORY  NEGLIGENCE — State  ex.  rel.  Green  et  al.  v.  District 
Court  of  Rwmsey  County^  Supreme  Court  of  Minnesota  (Feb.  ff, 
1920)^  176  Northwestern  Reporter^  V^9^  ^^^* — ^Thomas  Davis  was 
employed  as  a  furnace  man  in  the  Fey  Hotel  by  Nancy  Green,  the 
defendant,  at  a  wage  of  $35  per  month.  To  reach  the  furnace  he  was 
required  to  enter  the  building  in  the  rear  from  the  alley  and  descend 
to  the  basement  by  means  of  a  stairway.  The  stairway  had  no  rail- 
ing or  banister  and  was  not  in  very  good  repair.  Davis  came  to 
work  in  an  intoxicated  condition,  and  while  descending  the  stairs 
tripped  and  fell,  sustaining  injuries  from  which  he  died.  The  dis- 
trict court  awarded  compensation  imder  the  workmen's  compensa- 
tion act  (Gen.  St.  1913,  sees.  8195-8230)  and  the  employer  appealed. 
The  decision  of  the  supreme  court  afiirming  the  award  is  in  part  as 
follows : 

General  Statutes  1913,  section  8203,  of  the  compensation  act  pro- 
vides that  compensation  shall  be  paid  according  to  the  schedules 
therein  contained  in  every  case  of  injury  or  death  of  an  employee  by 
accidental  means,  without  regard  to  the  question  of  negligence,  "  ex- 
cept accidents  which  are  intentionally  self-inflicted  or  when  the  intoxi- 
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cation  of  such  employee  is  the  natural  or  proximate  cause  of  the  in- 
jury, and  the  burden  of  proof  of  such  fact  shall  be  upon  the  em- 
ployer." 

The  question  whether  the  intoxication  of  the  decedent  was  tBe 
natural  cause  of  his  injury  and  death  may  be  passed  without  com- 
ment. It  clearly  was  not.  Whether  it  was  the  proximate  cause 
thereof  presents  another  and  different  question,  though  on  the  facts 
here  presented  we  hold  that  it  was  correctly  disposed  of  by  the  trial 
court. 

In  controversies  under  the  workmen's  compensation  act  the  con- 
tributory negligence  of  an  injured  employee  is  not  a  bar  to  his  right 
to  compensation.  The  intoxication  of  a  person  injured  by  the  alleged 
negligence  of  another  has  usually  been  treated  in  actions  at  law  for 
damages  as  a  contributing  cause  thereof^  and  sufficient  to  defeat  a 
recovery.  But  that  condition  of  the  injured  person  is  not  per  se 
contributory  negligence.  (2  DunnelPs  Dig.  7028  and  cases  there 
cited.)  It  constitutes  a  bar  to  relief  under  the  compensation  act 
only  when  shown  to  be  the  proximate,  as  distinguished  from  the  con- 
tributory, cause  of  the  injury  complained  of.  This  distinction  neces- 
sarily follows  from  the  express  language  of  the  statute  by  which  con- 
tributory negligence  of  the  employee  is  expressly  excluded  from  con- 
sideration in  determining  the  liability  of  the  employer. 

The  record  also  shows  that  at  the  time  of  the  accident  the  stair- 
way, the  means  of  access  to  decedent's  place  of  work,  was  to  some 
extent  not  in  good  order.  There  was  no  railing  by  which  one  might 
guard  his  course  un  or  down  the  stairway;  one  was  placed  therein 
soon  after  the  acciaent.  On  the  day  following  the  injury  some  ice 
and  snow  was  found  on  the  first  three  or  four  steps  of  the  stairway, 
and  the  trial  court  might  well  enough  have  assumed  its  presence  »<on 
the  day  of  the  accident.  From  this  state  of  the  evidence  we'concltide 
that  the  proximate  cause  of  the  accident  lay  between  the  intoxifctt- 
tion  of  decedent  and  the  condition  of  the  stairway,  presenting  a  ques- 
tion of  fact  for  the  trial  judge,  whose  conclusion  thereon  is  not  op^i 
to  review  in  this  court. 

Judgment  -affirmed. 


Workmen's  Compensation — Ltjmp-Sum  Commutations — ^"  Un- 
usual Circumstances" — Jensen  v.  F.  W.  Woolworth  Co,^  Court  of 
Errors  and  Appeals  of  New  Jersey  {Feb.  6j  1919)^  106  Atlantic  Re- 
porter^ page  808. — ^Tressa  M.  Jensen  was  employed  by  the  defendant 
as  a  window  trimmer.  While  engaged  in  her  work  she  swallowed 
some  pins,  causing  her  great  injury.  One  of  the  pins  lodged  near 
the  base  of  her  brain.  She  was  bedridden  and  needed  constant  atten- 
tion. In  the  opinion  of  the  physician  attending  her  an  operation  was 
necessary  to  save  her  life.  For  the  purpose  of  securing  funds  for 
her  care  and  the  operation  she  requested  that  the  award  for  compen- 
sation which  she  had  received  be  commuted  to  a  lump  sum.  "  This 
request  was  granted  and  the  employer  appealed.  In  affirming  tne 
judgment  allowing  the  lump-sum  award  the  court  said  in  part: 
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The  statute  provides,  among  other  things,  that,  as  commutation  is 
a  departure  from  the  normal  method  of  payment,  it  is  to  be  allowed 
only  when  it  clearly  appears  that  some  unusual  circumstances  war- 
rant such  a  departure.  If  to  be  bedridden,  with  the  requirement  of 
a  surgical  operation  to  save  the  patient's  life,  is  not  an  unusual  cir- 
cumstance, and  such  a  one  as  warrants  commutation  of  future 
weekly  payments  into  a  lump  sum,  to  enable  the  patient  to  procure  the 
services  of  a  surgeon  and  the  proper  medical  attention  and  nursing, 
it  is  hard  to  conceive  of  circumstances  that  would  call  for  the  making 
of  an  order  for  commutation.  It  is  plain,  therefore,  that  there  was 
sufficient  evidence  before  the  Morris  County  court  of  common  pleas 
to  support  the  order. 

Gomg  now  to  the  letter  and  spirit  of  section  6  of  the  act  of  1913, 
amending  section  2,  paragraph  21,  of  the  act  of  19ll,  we  find  that  the 
court  may  order  commutation  if  it  appear  that  it  will  be  for  the  best 
interest  of  the  employee.  Surely  it  will  be  for  the  best  interest  of 
Miss  Jensen  to  be  placed  in  funds  which  it  appears  may  save  her 
life,  rather  than  that  she  be  compelled  to  take  the  chance  of  almost 
certain  death  without  them.  Then,  too,  commutation  may  be  made 
to  prevent  undue  hardship.    The  same  reasoning  applies. 

Commutation  in  these  circumstances  is  not  to  be  defeated  by  the 
concluding  provision  of  the  statute  that  it  shall  not  be  made  to  enable 
the  employee  to  satisfy  a  debt,  or  to  make  payment  to  physicians, 
lawyers,  or  other  persons.  This  inhibition  against  commutation  for 
payment  to  physicians,  lawyers,  or  other  persons  is  evidently  meant 
to  protect  the  employee  in  the  enjoyment  of  the  periodical  payments, 
by  jnaking  it  impossible  for  him  to  yield  to  importunities  ot  creditors 
for  the  discharge  of  their  already  due  obligations,  or  to  raise  money 
to  b©  spent  in  enterprises  of  a  doubtful  or  hazardous  nature,  or  where 
it  does  not  appear  that  commutation  will  otherwise  be  for  the  best 
interest  of  the  employee,  or  is  not  needed  to  avoid  undue  expense  or 
hardship^  or  when  it  does  not  appear  that  some  unusual  circumstances 
warrant  a  departure  from  the  normal  method  of  periodical  payments. 

In  our  opinion  the  Supreme  Court  reached  the  right  result  in  this 
case,  and  its  judgment  should  be  affirmed,  for  the  reasons  above 
expressed. 

Workmen's  Compensation — Medical  and  Surgical  Aid— Choice 
OF  Physician  by  Employee — Leadhettor  v.  IndustriaJ  Accident 
Commiadan^  Supreme  Court  of  California  {Dec.  30^  1918)^  177 
Pacific  Reporter^  page  iJi9. — Frank  G.  Pryor  was  a  bridge  carpenter 
in  the  employ  of  Leadbettor  and  was  working  on  a  job  at  Hennosa 
Beach  when  he  sustained  an  injury  to  his  back  by  reason  of  a  bent 
falling  upon  it.  His  foreman  knew  of  the  injury.  He  went  at  once 
to  a  doctor  for  examination  and  then  returned  to  his  work,  although 

4 

he  was  suffering  considerable  pain  at  the  time.  He  later  went  to 
Porjt^ville  and  consulted  another  physician,  who  after  examining 
him  sent  him  to  an  osteopath  for  treatment.  Thereafter  he  went  to 
Portland,  Oreg.,  and  incurred  further  medical  and  hospital  bills.  Tlie 
treatment  received  in  Porterville  was  with  the  knowledge  of  the  em- 
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ployer,  Leadbettor,  who  made  no  tender  of  other  medical  service 
of  his  own  choosing,  but  the  treatment  in  Portland  was  unknown  to 
the  employer.  In  fact,  Pryor  wrote  a  letter  to  Lendbettor  which  was 
sufficient  to  make  the.  latter  believe  no  further  treatment  was  neces- 
sary. Pryor's  claim  for  medical  services  came  to  the  commission  who 
considered  the  matter  and  found  that  Pryor  had  refused  medical 
treatment  when  tendered  him  by  his  employer,  but  when  he  sought 
treatment  later  the  employer  had  knowledge  of  the  fact  and  did  not 
again  tender  medical  service,  and  that  therefore  the  employer  was 
liable  for  all  the  medical  service  received  both  in  Porterville  and  in 
Portland.  This  was  done  on  the  ground  that  under  the  statute  (sec. 
15a  St.  1913,  p.  291)  the  employer  is  liable  to  provide  all  necessary 
medical,  surgical,  and  hospital  treatment  the  injured  employee  may 
require,  and  if  the  employer  shall  neglect  or  refuse  seasonably  to  do 
so  the  employee  may  provide  the  siime  at  the  employer's  expense. 

The  supreme  court  after  carefully  considering  the  case  allowed  the 
award  for  medical  expenses  incurred  at  Porterville  for  the  reasons 
above  stated,  but  refused  to  allow  any  award  for  the  expenses  in- 
curred in  Portland  on  the  ground  that  from  Pryor's  letter  it  was 
plain  that  no  further  service  was  required  by  him. 


Workmen's  Co:\rpENSATioN — Medical  and  Surgical  Aid — Choice 
OF  Physician  by  Employer — Radii  v.  Morris  d'  Co.^  Supreane  Court 
of  Xeln^uskco  {Jan.  4,  1019)^  170  N artluicestem  Reporter ^  page 
363. — Radii  was  injured  while  working  for  the  defendant  ill  its 
packing  house.  An  award  for  compensation  was  confirmed,  but  the 
medical-service  bill  was  disallowed.  When  Radii  was  hurt  he  went 
with  his  foremen  to  the  office  of  the  company's  physician,  who  was 
out.  The  physician's  assistant  rendered  the  necessary  first-aid  serv- 
ice and  told  Radii  to  return  the  next  day.  I^'pon  the  advice  of  his 
mother  he  went  the  next  morning  to  his  family  physician,  who  re- 
tained charge  of  the  case.  The  compensation  law  of  Nebraska  makes 
no  specific  provision  as  to  who  may  first  choose  the  physician  to 
treat  an  injury  other  than  the  following: 

Provided  further^  That  where  the  injured  employee  refuses  or 
neglects  to  avail  himself  of  such  medical  or  surgical  treatment,  the 
employer  shall  not  be  liable  for  any  aggravation  of  such  injury  due 
to  said  neglect  or  refusal. 

Judge  Dean,  expressing  the  opinion  of  the  court,  affirmed  the  re- 
fusal to  allow  the  bill  for  medical  services  of  the  famil}^  physijcian, 
saying: 

The  employer  having  been  made  liable  for  the  services  contem- 
plated by  the  act,  it  seems  from  the  language  used  that  it  must  have 
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been  the  legislative  intent  that  he  should  be  permitted  to  furnish  a 
physician  of  his  own  choice,  and  if  his  selection  is  such  as  would 
satisfy  a  reasonable  man  under  like  circumstances  the  employee 
would  not  be  heard  to  complain.  That  is  the  general  rule  in  manu- 
facturing centers,  where  employers'  liability  acts  with  provisions 
similar  to  oui^s  were  in  effect  before  our  act  was  adopted.  (Pecott's 
case,  223  Mass-  546,  112  N.  E.  217;  Keigher  v.  General  Electric  Co., 
173  App.  Div.  207, 158  N.  Y.  S.  939.) 

It  seems  to  us  that  the  plaintiff's  conduct  was  in  effect  and  within 
the  meaning  of  the  act  an  unjustifiable  refusal  to  allow  the  defen- 
dant to  furnish  the  reasonable  services  and  medicines  that  the  act 
contemplates,  and  that  the  defendant  is  not  therefore  liable  for  the 
medical  expenses  that  he  incurred.  We  have  examined  the  case  de 
novo,  and  our  conclusion  is  the  same  as  that  arrived  at  by  the  trial 
court. 

Wobkmen'8  Compensation — Medical  and  Stjkgical  Aid— Choice 
OF  Physician — ^Offer  bt  Employek — Cella  v.  Industrial  AcciderU 
Comrrhission^  District  Court  of  Appeal^  First  District^  Division  ly 
Calif omia  {Nov.  26^  1918),  177  Pacific  Reporter,  page  ^.— Cella 
made  application  to  have  an  order  of  the  commission  denying  him  an 
award  annulled.  The  opinion  of  the  court,  which  also  states  the 
facts,  is  as  follows : 

This  is  an  application  for  a  writ  of  review  for  the  purpose  of  hav- 
ing annulled  an  order  made  by  the  respondents  refusing  to  make  an 
award  in  behalf  of  the  petitioner  covering  hospital  charges. 

About  JTovember  9,  1917,  Rafaelo  Cella  was  injured  while  in  the 
etnployment  of  Producers'  Hay  Co.  (which  is  hereinafter  referred  to 
as  the  company).  On  the  16th  he  was  told  by  the  company's  physi- 
cian to  go  to  the  St.  Francis  Hospital.  The  petitioner  did  not  do 
eo,  but  went  to  the  St.  Joseph's  Hospital,  and  now  claims  that  he  did 
so  through  ignorance.  In  this  behalf  he  alleges  that  he  is  an  Italian 
and  can  neither  read,  write,  nor  speak  English.  However,  the  fact 
was  clearly  established  that  the  petitioner  was  directed  to  go  to  the 
St.  Francis  Hospital  and  the  address  was  given  in  writing.  These 
facts  do  not  show  any  neglect  or  refusal  on  the  part  of  the  company 
to  furnish  the  petitioner  hospital  service.  Yet  it  is  ^lear  that  the 
commission  could  not  make  an  award  to  the  petitioner  for  such  serv- 
ices except  it  be  first  shown  that  the  company  had  neglected  or  re- 
fused \j6  furnish  such  service.  (Stat.  1913,  p.  279,  sec.  19,  subd.  (b).) 
The  respendent  commission  did  not  exceed  its  jurisdiction  in  refus- 
ing the  petitioner  an  award.    The  order  is  therefore  affirmed. 


Workmen's  Compensation — Medical  and  SuRCfiCAL  Aid— Choice 
or  Physician — Refusal  to  Accept  Proffered  Am— Neary  y.  PhSa- 
ctetphia  &  Reading  Coal  c&  Iron  Co,^  Supreme  Court  of  Pennsylvania 
{Mar.  ^4,  1919)^  107  Atlantic  Reporter,  page  696. — This  is  a  case 
brought  under  the  Pennsylvania  workmen's  compensation  act  of 
June  2,  1915  (P.  L.  736).    Neary  was  employed  as  a  car  runner  by 
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the  iron  company  and  while  engaged  in  his  duties  he  got  one  of  his 
fingers  so  crushed  as  to  require  surgical  aid.  For  three  days  he  ac- 
cei)ted  the  surgical  aid  provided  by  his  employer,  but  thereafter  he 
consulted  his  own  family  doctor,  who  assumed  charge  of  the  case, 
The  employer  contends  that  by  refusing  the  surgical  aid  proffered 
by  it  Neary  forfeited  his  right  to  compensation.  It  appears  that  the 
change  of  physicians  in  no  wise  injured  the  claimant  or  increased  his 
incapacity.  The  employer  appealed  from  an  award  allowing  com- 
pensation.   The  court  affirmed  the  award,  saying  in  part : 

It  is  strenuously  contended  that  plaintiff,  by  his  refusal  to  accept 
the  reasonable  assistance  so  tendered,  forfeited  all  right  to  compen- 
sation for  the  injury.  This  contention  is  based  on  the  last  clause  of 
paragraph  "  e  "  of  section  306  of  the  act  (p.  743),  which  states: 

''If  the  employee  shall  refuse  reasonable  surgical,  medical,  and 
hospital  services,  medicines,  and  supplies,  tendered  to  him  by  his 
employer,  he  shall  forfeit  all  right  to  compensation  for  any  injury 
or  any  increase  in  his  incapacity  shown  to  have  resulted  from  such 
refusal." 

The  manifest  purpose  is  to  protect  the  master  from  any  loss  that 
might  result  because  of  the  servant's  refusal  to  accept  the  tendered 
assistance,  not  to  penalize  the  latter  for  exercising  the  important 
privilege  of  employing  his  own  physician.  However,  by  so  doing 
the  employee  assumes  the  responsibility  for  his  own  treatment,  ana 
must  bear  the  loss  resulting  from  neglect  or  lack  of  skill  therein. 

If  by  refusing  the  tendered  assistance  the  servant  forfeits  all  right 
to  compensation  for  the  injury  he  has  sustained,  then  the  balance  of 
the  sentence  is  meaningless;  for  if  his  right  to  recover  for  the 
primary  disaBility  is  gone,  the  whole  claim  is  gone,  and  the  master 
has  no  concern  with  the  question  of  increased  incapacity,  which  would 
be  but  a  part  of  the  claim  already  forfeited ;  and  the  fact  that  the 
employer  is  expressly  released  from  liability  for  the  increased  in- 
capacity caused  by  the  employee's  refusal  to  accept  the  proffered 
medical  assistance  is  inconsistent  with  the  claim  of  an  entire  for- 
feiture, as  the  express  provision  that  certain  conduct  shall  constitute 
a  forfeiture  of  a  designated  part  of  the  claim  implies  that  the  bal- 
ance remains. 


Workmen's  Compensatiox — Medical  and  Surgical  Aid— Serv- 
ice IN  Excess  of  Statutory  Obligation — CoUins  v.  Joyce  ei  al.^  Su- 
p-reme  Court  of  Minnesota  {July  2,  1920)^  178  Northwestern  Re- 
porter^ page  603. — This  is  an  action  by  Dr.  J.  S.  Collins  against  Joyce 
&  Basmussen,  employers  of  one  Boltz,  who  was  injured  in  their  em- 
ploy, for  the  recovery  of  $325,  which  sum  represented  the  value  of 
hospital  services  and  medicines.  The  compensation  law  fixes  the 
limit  of  an  employer's  liability  for  medical  services  at  $200.  The 
services  were  rendered  to  Boltz,  in  this  case  at  the  request  of  Kifs- 
mussen,  who  assured  Dr.  Collins  that  he  would  be  paid  for  his  serv- 
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ices.  Joyce  &  Easmussen  later  refused  to  be  held  liable  for  any  sum 
greater  than  that  fixed  in  the  workmen's  compensation  law — namely, 
$200.  Dr.  Collins  was  awarded  judgment  for  the  full  amount  of  the 
bill  in  the  lower  court  and  the  defendants  appealed.  In  affirming  the 
decision. in  favor  of  the  plaintiff  the  court  said  in  part: 

The  services  were  rendered  at  the  request  of  defendants  to  one  I-^vi 
Boltz,  one  of  their  employees,  who  was  injured  while  in  their  employ. 
Defendants  and  Boltz  were  both  within  the  scope  of  the  workmen's 
compensation  act  (Gen.  St.  1913,  sees.  8195-8230).  That  act  made  it 
the  duty  of  the  deiendants  to  provide  Boltz  with  medical  and  surgi- 
cal treatment  and  medicines  and  medical  and  surgical  supplies,  up 
to  $100.  The  court  administering  the  compensation  act  might,  under 
certain  conditions,  allow  $200.    (G.  S.  1913,  sec.  8212.) 

Defendants  contend  that,  inasmuch  as  the  statute  made  it  the  duty 
of  defendants  to  provide  this  service  for  Boltz  up  to  a  certain  amount 
only,  a  contract  to  pay  more  than  that  amount  would  not  be  implied 
from  a  request  to  perform  this  service,  and  that  neither  can  a  verdict 
be  sustained  for  more  than  the  amoimt  fixed  by  the  compensation  law, 
on  the  theory  of  an  express  contract. 

We  are  not  called  upon  to  consider  the  principles  of  implied  con- 
tract applicable  to  such  cases,  for  this  actioir  is  plainly  based  on  an 
express  contract,  and  the  trial  court  so  submitted  the  case  to  the  jury. 

We  see  no  good  reason  why  defendants  might  not  a^ree  to  fur- 
nish medical  and  hospital  attention  and  supplies  to  their  employee 
in  excess  of  their  statutory  obligation,  if  they  saw  fit  to  do  so,  and 
no  reason  why  they  might  not  obligate  themselves  to  pay  plaintiff 
tl^  full  value  of  such  services,  furnished  to  their  employee  at  their 
request. 

Workmen's  Compensation — Medicaij  and  Surgical  Aid— vSub- 
MISSION  TO  Examination — Penalty  of  Refusal — Rose  v.  Desmond 
Charcoal  c6  Chemical  Co.^  Supreme  Court  of  Michigan  {May  29^ 
1919)^172  Northwestern  Reporter^  pdge  ^15, — Bose  was  injured  while 
in  the  employ  of  the  chemical  company,  and  as  a  result  of  the  disa- 
bility thus  sustained  he  entered  into  an  agreement  with  the  company, 
which  was  approved  by  the  industrial  accident  board  and  which 
provided  that  the  employer's  insurer  was  to  pay  to  Rose  the  sum  of 
$6,125  per  week  during  disability.  The  employer  and  insurer  after 
an  investigation  came  to  the  conclusion  that  after  paying  compensa- 
tion for  over  three  years  Rose  had  recovered  from  the  disability  he 
had  sustained  from  the  injury,  and  they  accordingly  invited  him  to 
submit  himself  at  their  expense  to  a  medical  examination.  Rose 
agreed  several  times  to  do  this,  but  each  time  found  some  excuse  for 
np^  doing  so.  It  was  believed  that  an  X-ray  examination  would  reveal 
tJi^e^Tfact  that  Rose  was  no  longer  disabled,  and  the  insurer  and  em- 
ployer brought  action  for  permission  to  cease  the  payment  of  com- 
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pensation,  but  the  industrial  commission  issued  an  order  denying 
this  permission.  The  employer  then  brought  certiorari,  and  the 
court  in  setting  aside  the  order  of  the  conunission  said  in  part : 

Whether  claimant's  recovery  is  established  depends  upon  the  evi- 
dence of  his  present  condition. 

We  have  read  the  evidence  upon  the  subject  of  the  claimant's  in- 
jury and  condition,  the  medical  testimony  and  his  own.  We  think 
it  can  not  be  said  that  it  is  conclusive  establishing  the  fact  that  he 
has  recovered  from  his  injury.  It  must  be  said  there  is  some,  if 
slight,  evidence  supporting  a  contrary  conchision.  It  tends  strongly 
to  prove  that  claimant  is  recovered.  But  the  doubt  which  it  leaves 
in  the  mind  is  a  small  one,  and  the  refusals  of  claimant  to  submit 
his  person  to  expert  X-ray  examination  demand,  we  think,  appli- 
cation of  section  19,  part  2,  No.  10,  Public  Acts  1912  (ex.  sess.)  and 
such  application  will  suspend  his  right  to  compensation.  This,  in 
our  opinion,  is  the  order  which  the  board  ought  to  have  made  in  the 
premises.  We  do  not  intimate  that  it  is  our  opinion  that  he  has  not 
had  expert  X-ray  examination,  which  was  some  time  in  the  year 
1915.  but  it  is  a  fair  consensus  of  the  opinions  expressed  by  the 
medical  witnesses  that  any  doubts  now  existing  about  his  conaition. 
may  be  resolved  by  an  expert  X-rav  examination  made  presently. 
Claimant  has  only  to  give  his  time  in  order  that  such  examination 
may  be  made. 

Order  set  aside. 


Workmen's  Compensation — ^Medical  and  Surgical  Aid — Submis- 
sion TO  Examination — Permanent  Total  Disability — Texas  Em- 
ploy ers^  his.  Aasn,  v.  Downing^  Court  of  Civil  Appeals  of  Tettas 
(Jan.  H^  1920) ,  218  Southwestern  Reporter^  V^^  ^^^' — Downing  was 
injured  while  in  the  employ  of  Alex  and  Sam  Davidson  by  being 
crushed  between  some  blocks  of  ice.  His  spine  and  one  hand  were 
hurt.  The  nature  of  the  injury  to  the  spine  caused  a  curvature, 
which  in  turn  caused  one  leg  to  be  longer  than  the  other.  Downing 
claimed  that  he  was  partially  paralyzed,  that  his  hearing  and  eye- 
sight had  been  affected  by  the  injury,  and  that  he  was  totally  and 
permanently  disabled.  The  industrial  accident  board  allowed  an 
award  of  compensation  under  the  workmen's  compensation  act  and 
Downing  brought  suit  to  have  the  award  set  aside  and  a  judgment 
entered  allowing  him  compensation  in  a  lump  sum.  The  Texas  Em- 
ployers' Insurance  Association,  the  insurer,  demanded  that  Downing 
submit  himself  to  examination  by  an  X-ray  specialist,  an  eye  and 
ear  specialist,  and  one  other  doctor.  This  Downing  refused  to  do, 
declaring  that  he  was  not,  in  a  suit  to  set  aside  an  award,  required 
to  submit  to  an  examination,  and  further  the  provisions  of  the  law 
requiring  submission  to  physical  examination  were  unconstitutioiHil 
and  void.  Judgment  was  rendered  in  favor  of  Downing  and  the 
defendant  appealed,  assigning  as  error,  among  other  things,  the 
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action  of  the  court  refusing  the  physical  examination.  The  court  of 
civil  appeals  reversed  the  judgment,  holding  that  such  examination 
should  have  been  ordered.  The  decision  on  this  point  is  in  part  as 
follows : 

The  power  of  the  court  in  the  premises  is  logically  the  first  matter 
for  consideration  in  the  examination  of  the  question,  and  we  will 
first  consider  such  matter.  We  may  begin  its  consideration  with  the 
proposition  that  we  must  look  to  the  workmen's  compensation  law 
for  any  authority  the  court  may  have  to  order  a  physical  examination 
^  without  the  consent  of  the  plaintiff,  for  in  the  ordinary  case  the  court 
'  is  without  such  power.  (Austin  &  Northwestern  Ry.  Co.  v.  Cluck, 
97  Tex.  172,  77  S.  W.  403.) 

The  provisions  of  the  said  workmen's  compensation  law  that  may 
be  applicable  are  contained  in  sections  42  and  44  of  the  act  (arts. 
5246-42  and  524^-44,  Vernon's  Civil  Statutes,  1918  Supp.).  In  the 
first  article  named  it  is  provided  that  the  industrial  accident  board 
"may  require  any  employee  claiming  to  have  sustained  injury  to 
submit  himself  for  examination  before  such  board  or  someone  acting 
under  its  authority  at  some  reasonable  time  and  place  within  the 
State,  and  as  often  as  may  be  reasonably  ordered  by  the  board  to 
a  physician  or  physicians  authorized  to  practice  under  the  laws  of 
this  State.  If  the  employee  or  the  association  requests,  he  or  it  shall 
be  entitled  to  have  a  physician  or  physicians  of  his  or  its  own  selec- 
tion present  to  participate  in  such  examination.  Refusal  of  the  em- 
ployee to  submit  to  such  examination  shall  deprive  him  of  his  right 
t9  compensation  during  the  continuance  of  such  refusal." 

Provisions  for  examination  under  the  directions  of  the  board  in 
special  circumstances  are  also  found  in  other  parts  of  the  law,  but 
we  need  not  further  refer  thereto,  but  may  say  that  it  appears  from 
the  entire  act  that  physical  examination,  either  at  the  instance  of 
the  board  or  the  insurance  association,  is  made  an  important  feature 
in  the  administration  of  the  law,  and  evidently  regarded  by  the  law- 
makers as  being  an  important  means  of  ascertaining  the  extent  of 
the  injury  for  which  compensation  is  sought.  The  mere  bringing 
of  the  suit  in  the  courts  in  practical  effect  sets  aside  the  award  made 
bv  the  accident  board.  The  court  thereafter  has  continuing  juris- 
diction of  the  proceeding,  with  power  to  make  such  orders  therein 
from  time  to  time  in  reference  to  allowing,  diminishing,  increasing, 
or  discontinuing  the  weekly  compensation  that  may  have  been 
allowed.  We  think  it  clear  that  it  was  the  intention  of  the  legisla- 
ture that  the  provisions  for  physical  examination  should  be  appli- 
cable after  the  proceeding  should  have  been  transferred  to  the  courts, 
as  well  as  while  it  was  pending  before  the  bo|ird,  and  the  only  other 
inquiry  pertinent  to  this  phase  of  the  question  is  whether  such  pro- 
vision is  in  violation  of  the  personal  rights  guaranteed  by  section 
9,  art.  1,  of  the  Constitution. 

The  Supreme  Court  of  the  United  States  held  that  there  were 
no  constitutional  objections  to  such  a  proceeding  when  it  was  author- 
ised by  legislative  enactment.  (Camcfen  Ry.  Co.  v.  Stetson,  177  U.  S. 
172,  20  Sup.  Ct.  617.)  Such  is  also  the  holding  of  some  other  courts. 
(E.  C.  L.,  vol.  14,  p.  703,  and  authorities.)  We  have  found  no  author- 
ity which  denies  the  constitutional  power  of  the  legislature  to  enact 
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such  laws.  We  conclude  that  the  court  had  the  power  to  order  such 
an  examination  as  was  prayed  for  in  this  motion,  and  must  now  ascer- 
tain how  this  power  is  to  be  exercised,  and  whether  the  party  may 
review  the  action  of  the  court  therein; 

The  motion  itself,  we  think,  states  sufficient  facts  to  show  the 
necessity  for  such  examination.  The  facts  as  developed  on  the  trial 
of  the  motion  and  the  case  on  its  merits  show  that  the  issue  as  to 
the  true  extent  and  effect  of  the  plaintiff's  injuries  is  left  in  doubt 
after  the  introduction  of  the  available  testimony.  The  questions  pro- 
pounded by  the  jury  to  the  court  show  that  the  jury  was  in  doubt 
as  to  the  truth  of  the  case.  The  facts  further  show,  we  think,  that^ 
an  X-ray  examination,  and  an  examination  by  an  ear  and  eye  special- ' 
ist,  would  probably  ascertain  the  truth  and  clear  up  the  doubt  as 
to  such  matter.  Under  these  circumstances  we  think  the  court  should 
have  gi*anted  the  motion  and  ordered  an  examination  under  such 
reasonable  conditions  as  might  be  named  in  the  order.  We  therefore 
sustain  the  first  assignment. 


Workmen's  Compensation — Medical  and  Surgical  Aid— Submis- 
sion TO  Examination — X-Rat — ^Attorneys'  Fees — United  Staies  Fi- 
delity <f»  Guaranty  Co.  v.  Wickline^  Supreme  Court  of  Nebraska  {Dec. 
J4, 1918)^  170  Northeastern  Reporter^  page  193. — ^Mrs.  WicMine  was 
injured  while  in  the  employ  of  the  Northwestern  Iron  &  Metal  Co., 
which  was  insured  against  compensation  liability  by  the, plaintiff 
company.  Mrs.  Wickline  suffered  some  injury,  presumably  iji  tear,  to 
her  kidney.  She  submitted  herself  to  the  required  physical  examina- 
tion and  was  awarded  compensation  for  her  disability.  The  plaintiff 
company  paid  the  compensation  for  eight  weeks  and  then  stopped 
because  Mrs.  Wickline  refused  to  submit  to  having  jtn  X-ray  photo- 
graph taken.  The  compensation  law  of  the  State  of  Nebraska  re- 
quires that  persons  injured  who  claim  compensation,  under  the  act 
must  submit  themselves  for  physical  examination,  making  as  a 
penalty  for  refusal  the  denial  of  compensation.  The  lower  court  gave 
judgment  to  the  plaintiff  company  and  the  defendant  appealed.  In 
reversing  the  judgment,  the  court  rendered  its  decision,  in  part,  as 
follows : 

Under  the  statute  the  request  for  an  examination  must  be  reason- 
able, but  it  does  not  appear  to  have  been  so  in  this  case.  The  testi- 
mony before  us  shows  amrmatively  that  neither  an  X-ray  examination 
nor  an  X-ray  photograph  was  necessary.  No  physician  or  other  per- 
son testified  that  either  was  necessary,  nor  does  it  appear  that  a 
request  was  made  by  plaintiffs  to  the  court  to  require  defendant  to 
submit  to  either. 

The  compensation  law  provides  that  upon  request  the  county  I|i(^ 
torneys  or  attorney  general  for  the  State  shall  appear  for  the  clafiftM ' 
ant  for  compensation,  and  in  view  of  this  provision  the  court  held 
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that  the  court  below  had  properly  refusea  to  assess  attorneys'  fees 
as  a  part  of  the  award,  saying : 

The  employers'  liability  act  in  its  entirety  is  a  summary  proceed- 
ing. One  of  its  objects  is  to  facilitate  an  inexpensive  and  speedy 
settlement  of  controversies  between  employer  and  employee  that  arise 
out  of  personal  injuries.  It  does  not  appear  that  the  county  attorney 
was  requested  to  appear  as  counsel  for  claimant,  or  that  he  refused  to 
appear.  That  £uch  official  would  perform  his  duty  in  the  premises 
when  called  upon  to  act  in  his  official  capacity  is  presumed. 

For  the  error  in  regard  to  the  physical  examination,  the  case  was 

reversed  and  remanded  for  a  new  trial. 

On  the  new  trial  a  judgment  was  again  rendered  in  favor  of  the 

claimant,  Wickline,  and  both  parties  appealed,  the  Supreme  Court 

of  Nebraska  rendering  its  decision  on  July  16,  1919  (173  N,  W.  689), 

The  opinion  reads  in  part  : 

Defendant's  physician  testified  that  she  "  thought  an  X-ray  picture 
was  a  reasonable  and  a  necessary  thing,"  and  that  she  had  so  advised 
defendant.  A  physician  skilled  in  the  art  of  making  and  reading 
X-ray  photographs  testified  that  in  order  to  properly  determine  the 
extent  and  character  of  defendant's  injury  an  X-ray  photograph  of 
the  kidney  ought  to  be  made.  He  stated  that  in  order  to  make  a 
proper  photograph  it  might  be  necessary  to  inject  into  the  kidney  an 
opaque  solution  called  "colorogol,"  and  described  in  detail  the 
method  of  making  this  injection,  stating: 

^'  In  the  hands  of  an  expert  there  is  no  danger  whatever." 

'He  further  testified : 

"»That  is  a  procedure  that  is  not  used  so  extensively  as  formerly 
becf^pse  we  are  now  able  to  X-ray  the  kidney  without  difficulty  with- 
out injecting,  it." 

He  explained  that  he  found  it  necessary  to  use  this  solution  in  a 
few  cases.  Defendant  testified'  that  if  the  court  called  upon  her  to 
have  an  X-rav  picture  taken,  she  would  permit  that  to  be  done,  but 
she  would  refuse  to  have  colorogol  injected  into  her  kidney. 

The  district  court  found  that  the  demand  upon  her  was  not  reason- 
able, and  that  her  refusal  ought  not  to  bar  her  from  a  recovery. 

The  district  court  was  required  (under  our  former  opinion)  to 
determine  whether  under  the  circumstances  the  request  in  this  case 
was  reasonable.  It  will  be  seen  from  the  testimony  of  the  expert 
produced  by  plaintiff  that  it  is  onlv  in  rare  instances  that  it  is  neces- 
sary to  inject  this  substance  into  the  kidney,  and  it  would  seem  that 
plaintiff  ought  to  have  availed  itself  of  defendant's  offer  to  submit 
to  an  X-ray  examination  without  this  injection.  It  may  be  that  an 
injection  was  not  necessary.  We  are  constrained  to  hold,  with  the 
trial  court,  that  the  demand  upon  Mrs.  Wickline  was  not  reasonable. 

By  cross-appeal,  counsel  for  defendant  again  asks  us  to  tax  an 
attorney  fee  against  plaintiff.  In  the  former  opinion  it  was  properly 
Im^  that  an  attorney  fee  could  not  be  taxed  as  part  of  the  costs,  and 
tHat  holding  is  the  law  of  the  case.  The  statute  was  amended  by 
the  legislature  of  1919  (Laws  1919,  ch.  103),  but  the  amendment  is  not 
applicable  to  this  case. 
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The  supreme  court  held  that  the  lower  court,  in  view  of  the  facts 
before  it,  should  have  fixed  the  amount  of  compensation  due  to  dat«. 
Its  judgment  was  therefore  modified  by  adding  an  award  of  the 
amount,  and  with  this  addition,  the  judgment  was  affirmed. 


Workmen's  Compensation — Medical  and  Surgical  Aid— Sub- 
mission TO  Operation  —  Penalty  for  Refusal — Concurrent 
Awards — O^Brien  v.  Albert  A.  Albrecht  Co.^  Supreme  Court  of 
Michigan  (May  29,  1919),  172  Northwestern  Reporter^  pa^je  601. — 
O'Brien  sustained  injuries  to  his  feet  and  ankles  while  working  for 
the  Bryant  &  Detwiler  Co.  in  the  capacity  of  a  carpenter.  He  and 
the  company  entered  into  an  agreement  whereby  he  was  to  receive 
compensation  in  the  amount  of  $9.45  per  week,  and  later  another 
agreement  was  made  fixing  the  compensation  at  $7  per  week:  both 
agreements  having  been  approved  by  the  industrial  accident  board. 
Later  O'Brien  entered  the  employ  of  the  Albreoht  company  and 
sustained  another  injury  resulting  in  a  hernia.  The  board  allowed 
him  compensation  in  the  amount  of  .$10  per  week  for  total  disability 
against  the  Albrecht  company  and  failed  to  require  him  to  submit 
to  an  operation  to  cure  the  hernia  which  the  Albrecht  company  had 
tendered.  In  reversing  the  order  of  the  board  the  court  said,  in 
part: 

In  the  Jendrus  case  (Jendrus  v.  Detroit  Steel  Products  Co.,  178 
Mich.  265,  144  N.  W.  563)  Mr.  Justice  Stone  fully  considers  this 
question.  It  was  a  case  of  a  major  operation  of  a  very  serious  char- 
acter. The  workman  was  an  ignorant  foreigner,  who  refused  for 
some  time  to  consent  to  the  operation,  but  who  finally  did  consent. 
Under  all  the  circumstances  of  that  case  it  was  held  that  the  refusal 
to  consent  to  the  operation  was  not  an  unreasonable  one. 

Applying  then  the  rule  announced  by  Lord  McLaren  and  adopted 
by  this  court  to  the  facts  of  the  instant  case,  we  are  impressed  that 
the  plaintiff's  refusal  was  unreasonable.  The  operation  was  not  as 
serious  a  one  as  in  the  Jendrus  case.  Indeed  the  record  discloses  that 
it  was  not  a  serious  case  of  hernia.  The  operation  is  not  attended 
with  danger  to  life  or  health,  and  could  be  performed  by  the  use  of 
either  a  general  or  local  anesthetic.  The  doctors  agree  that  it  is 
advisable,  and  it  is  not  disputed  that  it  is  the  only  thing  that  can  be 
done  to  affect  a  cure.  lentil  the  plaintiff  submits  to  an  operation, 
which  should  be  at  the  expense  of  the  defendants,  he  is  not  entitled 
to  compensation  from  them. 

It  will  be  noted  from  the  above  facts  that  O'Brien  was  alreadv 
receiving  $7  per  week  for  partial  disability  from  rtie  Bryant  & 
Detwiler  Co.  when  he  was  granted  the  award  of  $10  per  weeH.fbr 
total  disability  against  the  Albrecht  company.  On  this  point  the 
court  said  in  part: 
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,  The  maximum  comjpensation  for  total  disability  fixed  by  the  statute 
is  $10  per  week.  (Section  5439,  Comp.  Laws  1915.)  It  must  be 
obvious  that  a  man  can  not  be  more  than  totally  disabled.  It  should 
be  equally  obvious  that  he  can  not  receive  compensation  for  more 
than  total  disability  Our  statute  does  not  provide  for  concurrent 
compensation.  It  fixes  a  maximum  of  $10  per  week,  and  it  can  not 
exceed  that  sum,  whether  it  is  paid  by  one  employer  or  several, 


Workmen's  Compensation — Minor  Illegally  Employed — Ac- 
tion FOR  Damaged  not  Permitted — Ra»i  v.  Uoward  Mfg.  Co,^ 
Supreme  Court  of  Wmhington  {Jan.  19^  1920) ,  187  Pacific  Reporter^ 
page  327. — The  defendant  was  a  manufacturer  of  woodenware  in  the 
city  of  Seattle  and  was  under  the  workmen's  compensation  act. 
Hilda  Rasi  was  a  girl  between  15  and  16  years  of  age  who  was  em- 
ployed by  the  defendant  without  a  working  certificate,  which  was 
contrary  to  the  law.  While  so  employed  she  lost  four  fingers  of  Iier 
left  hand  by  getting  them  caught  in  the  rollers  of  a  machine  on 
which  she  was  working  as  an  off-bearer.  She  brought  suit  at  com- 
mon law  for  damages  for  her  injuries  and  recovered  a  judgment. 
Defendant  appealed,  claiming  that  the  case  came  under  the  work- 
men's compensation  act  and  that  the  present  action  should  be  dis- 
missed.   The  court  adopted  this  view,  speaking  in  part  as  follows : 

The  appellant  insists  that  the  sole  remedy  of  respondent  is  to  be 
found  in  the  terms  of  the  workin^en's  compensation  act  and  that 
she  has  no  redress  bv  statute  against  her  employer.  This  position 
must  be  sustained.  The  first  section  (Bem.  Code,  sec.  660-lr-l)  of  that 
act  provides  as  follows : 

"  The  common  law  system  governing  the  remedy  of  the  workmen 
aprainst  employers  for  injuries  received  in  hazardous  work  is  incon- 
sistent with  modem  industrial  conditions.  ♦  *  *  The  State  of 
Washington,  therefore,  exercising  herein  its  police  and  sovereign 
power,  declares  that  all  phases  of  the  premises  are  withdrawn  from 
private  controversy,  and  sure  and  certain  relief  for  workmen,  in- 
jured in  extra  hazardous  work,  and  their  families  and  dependents 
is  hereby  provided  regardless  of  questions  of  fault  and  to  the  ex- 
clusion of  every  other  remedy,  proceeding,  or  compensation,  except  as 
otherwise  provided  in  this  act;  and  to  that  end  all  civil  actions  and 
civil  causes  of  action  for  such  personal  injuries  and  all  jurisdiction 
of  the  courts  of  th,e  State  over  such  causes  are  hereby  abolished, 
except  as  in  this  act  provided." 

If  the  respondent  was  a  workman,  within  the  meaning  of  this  act, 
there  can  be  no  doubt  that  her  sole  redress  must  be  found  in  the  terms 
of  the  act.  If  she  had  been  of  the  age  of  16  years,  there  could  be  no 
reasonable  contention  that  she  did  not  come  within  the  terms  of 
the  act. 

Respondent's  position  seems  to  be  that,  because  it  was  unlawful  for 
appellant  to  employ  the  child  under  the  age  of  16  years,  she  was  not 
confined  for  redress  to  the  terms  of  the  workingmen's  compensation 
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act.  Counsel  rely  principally  upon  the  case  of  Hillestad  v.  Indus- 
trial Insurance  Commission,  80  Wash.  426,  141  Pac.  913  [Bui.  No. 
169,  p.  269],  AVe  are  satisfied  that  case  is  not  authority  for  the  posi- 
tion of  the  respondent  here.  Section  2447,  Rem.  Code,  makes  it  a 
misdemeanor  for  an  employer  to  employ  "  any  male  child  under  the 
age  of  14  years  or  any  female  child  under  the  age  of  16  years  at  any 
labor  "  in  any  factory  without  the  written  permit  of  a  judge  of  a 
superior  court  of  the  county  wherein  such  child  mav  live.  This 
statute  does  not  make  it  unlawful  for  a  child  under  tfie  prohibited 
age  to  work  and  imposes  no  penalty  upon  the  child  when  it  does 
work.  It  follows  that  the  child  neither  gains  nor  loses  any  rights 
hy  such  employment,  even  though  the  employer  may  be  penalized. 

The  workmen's  compensation  act  plainly  "recojprnizes  that  a  child 
less  than  the  maximum  age  for  the  employment  ox  a  minor  is  a  work- 
man within  the  meaning  of  that  act.  It  follows  that  whether  the 
child  is  employed  either  lawfully  or  unlawfully  such  child  is  entitled 
to  all  the  privileges  of  the  worklngmen's  compensation  act  and  must 
seek  its  remedies  under  the  terms  of  that  act. 

The  judgment  must  therefore  be  reversed  and  the  action  dismissed. 


Workmen's  Compensation — Minor  Illegally  Employed— Action 
FOB  Damages  PteRMirrED — New  Albany  Box  d&  Basket  Co.  v,  David- 
son, Supreme  Court  of  Indiana  {Jan,  28^  1920)^  126  Northeastern 
Reporter^  pa^je  904, — ^The  New  Albany  Box  &  Basket  Co.  employed 
Davidson  and  put  him  to  work  to  assist  in  the  operation  of  a  wood 
joiner.  Davidson  was  a  minor  under  16  years  of  age,  and  was  en- 
gaged by  the  company  without  the  consent  of  his  parents  and  with- 
out a  work  certificate.  On  the  same  day  that  he  was  employed,  ajid 
while  working  at  the  wood  joiner,  his  right  hand  came  in  contact 
with  one  of  the  knives  of  the  machine  and  cut  off  his  fingers.  He 
brought  suit  for  damages  under  the  common  law,  and  the  company 
in  defense  pleaded  the  workmen's  compensation  act  (Laws  1915, 
ch.  106) ,  contending  that  the  common-law  action  could  not  be  main- 
tained. 

On  appeal  of  the  company  the  supreme  court  affirmed  a  judgment 
in  favor  of  Davidson  for  $4,500.  In  rendering  its  opinion  the  court 
quoted  statutes  as  to  age  certificates  and  the  employment  of  chil- 
dren under  16  at  designated  dangerous  employments.  The  appellant 
company  admitted  liability  to  penalties  for  violation  of  these  laws 
but  claimed  their  violation  carried  no  further  consequences.  As  to 
this  the  court  said: 

We  can  not  agree  with  appellant  that  this  is  the  extent  of  the 
application  of  the  statute  in  the  instant  case.  In  Hetzel  v,  Wasson 
Piston  Ring  Co.  (Court  of  Errors  and  Appeals  of  New  Jepsey)^ 
89  N.  J.  Law,  201,  98  Atl.  306,  it  was  held  that  the  workmen's  com- 
pensation act  has  no  application  to  a  child  under  14  years  of  age 
employed  in  a  workshop,  factory,  or  mill  or  other  place  in  violation 
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of  a  statute,  and  an  action  for  injuries  to  such  child,  bavSed  upon  the 
eommon-law.liability  of  the  employer,  may  be  maintained. 

All  decided  cases  which  we  have  examined  hold  that  employment 
when  referred  to  in  the  workmen's  compensation  laws  means  lawful 
employment.  We  think  that  a  fair  construction  of  the  Indiana 
AA'orkmen's  compensation  act  requires  us  to  hold  that  in  enacting  the 
law  with  reference  to  the  rights  and  remedies  of  employers  ana  em- 
ployees the  legislature  referred  to  legal  employment. 

In  the  instant  case  the  appellee  was  employed  in  direct  violation 
of  sections  8022  and  8022-e  of  the  statutes  (Burns,  1914),  and,  such 
being  the  case,  the  employment  was  illegal,  and  he  is  not  embraced 
within  the- provisions  of  the  workmen's  compensation  act,  and  his 
action  was  properly  brought. 


Workmen's  Compensation — ^Minor  IixEOAiiLY  Employed — ^Insur- 
ance— Maryland  Casualty  Co,  v.  Indttstrial  Accident  Commwaionj 
Supreme  Court  of  California  {Feb.  11^  1919) ,  178  Pa^nfc  Reporter^ 
page  868. — ^This  action  is  a  writ  of  review  brought  by  the  Maryland 
Casualty  Co.,  which  was  the  insurrer  of  Bronstein  &  l-*e  Blanc,  em- 
ployers of  Frank  T.  Sharon,  a  minor  of  the  age  of  15  years  and  2 
months,  who  was  killed  while  in  their  employ,  against  the  industrial 
accident  commission  to  have  an  award  by  that  body  annulled.  An 
agent  of  the  casualty  company  induced  Sharon's  employers  to  agree 
to  insure  their  workmen's  compensation  liabilities  after  calling  their 
attention  to  the  liabilities  incurred  in  employing  such  young  men  as 
Sharon.  The  policy  of  insurance  which  was  delivered  after  but 
with  full  knowledge  of  Sharon's  injury  and  death  contained  a  pro- 
vision stating  that  it  would  cover  "such  injuries,  including  death, 
sustained  by  an  employee  legally  employed."  Bronstein  &  Le  Blanc 
employed  Sharon  without  his  having  issued  to  him  and  presented  to 
them  an  age  and  schooling  certificate  as  required  by  the  child- 
labor  law.  The  court  in  annulling  the  award  of  the  commission  in 
favor  of  the  mother  said  in  part : 

Among  other  places  in  which  emplovment  is  prohibited  by  the  pro- 
visions of  section  1  so  referred  to  is  "  any  manufacturing  establish- 
ment or  workshop,"  which  would  include  the  employment  in  which 
the  decedent  was  encaged  at  the  time  of  his  death.  It  is  therefore 
argued  that  even  though  the  employment  during  the  hours  the 
schools  were  in  session  was  illegal  without  an  age  and  school  cer- 
tificate it  was  not  illegal  at  the  hour  in  question,  for  although  the 
schools  of  the  city  were  in  session  Xovember  14  they  had  adjourned 
before  4.30,  and  tnat  therefore  the  decedent  was  not  working  "  during 
the  hours  that  the  public  schools  are  in  session."  But  the  contract 
of  employment  was  an  entirety  and  required  the  decedent  to  work 
six  days  in  a  week  during  the  whole  day  and  while  school  was  in 
session.  The  contract  was  therefore  one  prohibited  by  law,  and  the 
fact  that  decedent  might  have  been  legally  employed  after  school 
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baurs  on  the  day  in  question  does  not  alter  the  fact  that  the  contract 
of  employment  in  question  was  illegal  and  in  violation  of  the  plain 
terms  of  the  law. 

Respondents,  however,  claim  that  in  construing  the  child-labor  law 
the  court  should  look  to  its  purposes,  and  that  as  the  main  purpose 
is  to  secure  the  education  ox  the  child  that  purpose  had  been  rally 
accomplished  in  the  case  of  Frank  T.  Sharon  by  reason  of  the  fact  that 
he  had  entered  a  public  night  school  an  November  13  and  was  intend- 
ing there  to  continue  his  education.  No  consideration  of  the  general 
purposes  of  the  law  would  justify  a  departure  from  the  plain  pro- 
visions of  the  law,  nor  is  it  true  that  education  was  the  main  con- 
sideration entering  into  the  child-labor  law.  The  compulsory  school 
law  (Stats.  1905,  p.  388,  and  its  amendments,  1907,  p.  95;  1911,  p. 
949;  1915,  p.  762)  provides  for  the  attendance  of  all  children  he- 
twe^en  8  and  15  years,  with  certain  exceptions.  The  age  and  school- 
ing certificate  required  by  the  child-labor  law  is  also  required  by  the 
compulsory  school  law,  but  the  main  purpose  of  the  child-labor  law 
is,  as  therein  stated,  to  prohibit  children  under  certain  ages  from 
engaging  in  certain  forms  of  labor.  Considerations  of  public  healtli 
and  safety  enter  into  the  general  plan  as  well  as  matters  of  educsi- 
tioii. 

There  is  no  significance  in  the  issuance  of  the  policy  after  the  de^itli 
of  the  employee,  and  the  cases  of  fire  insurance  in  which  such  issu- 
ance after  a  loss  have  been  held  to  waive  certain  conditions  do  not 
apply  to  this  character  of  insurance  where  the  policy  is  a  continuing 
liability  even  after  an  accident,  nor  for  the  same  reason  does  the  ac- 
ceptance or  retention  of  the  premium  under  the  circumstances  oper- 
ate as  a  waiver. 

On  the  whole,  therefore,  the  contract  of  employment  in  violation 
of  the  child-labor  law  was  illegal  and  not  included  in  the  policy  of  in- 
surance, and  there  beinrr  no  waiver  or  estoppel  the  petitioner  is  not 
liable  under  the  policy  for  the  accident  in  question. 


Wobkmbn'b  Compensation — Minor  Iuuboallt  Emploted — ^Tr£bi^ 
Compensation — CoNSTrrurioxALiTY  of  Statute — Brenner  v.  Ueru- 
ben^  Supreme  Court  of  Wisconsin  {Feb.  10^  1920)^  176  Northwestern 
Reporter^  page  228. — Peter  Heruben,  a  minor  under  17  years  of  age, 
was  employed  by  Brenner  in  his  restaurant  as  a  helper.  While  grind- 
ing some  meat  for  a  Hamburg  steak  Heruben  was  injured,  and  he 
in^ituted  proceedings  for  compensation  under  the  workmen's  com- 
pensation law.  He  was  awarded  treble  compensation  tinder  sub- 
section 6  of  section  2394r-9  of  the  statutes,  which  provides  that  if  a 
minor  under  17  years  of  age  be  employed  without  an  employment 
certificate  and  is  injured  his  employer  shall  be  held  liable  to  pay 
compensation  under  the  workmen's  compensation  act  at  treble  the 
regular  rate.  When  Heruben  was  employed  he  was  over  16  years  of 
age  and  did  not  need,  as  the  law  then  stood,  an  employment  certifi- 
cate, but  by  an  amendment  (ch.  674,  Laws  of  1917)  the  age  of  minors 
for  whom  work  certificates  must  be  issued  was  raised  from  14  to  17 
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years,  and  Brenner  failed  to  demand  the  necessary  work  certificate. 
He  appealed  from  the  award,  declaring  that  the  provision  of  the  act 
allowing  treble  damages  to  injured  minors  without  work  certificates 
was  unconstitutional  and  void ;  but  the  court  affirmed  the  award  and 
upheld  the  constitutionality  of  the  provision,  although  Judge  Esch- 
weiler  rendered  a  lengthy  dissenting  opinion.  The  decision  of  the 
majority  of  the  court  is  in  part  as  follows: 

The  argument  against  its  constitutionality  runs,  in  substance,  like 
this:  Treole  compensation  is  a  penalty  and  its  exaction  is  in  fact  the 
enforcement  of  a  penal  or  criminal  statute,  namely,  that  of  the  child- 
labor  law,  which  is  not  in  any  w^ay  eermane  to  the  subject  of  com- 
pensation for  industrial  accidents.  The  right  to  a  jury  trial  for  the 
enforcement  of  a  penalty  has  never  been  waived  by  employers  in 
electing  to  come  in  under  the  workmen's  compensation  act. 

The  argument  is  not  without  force,  and  were  we  to  justify  the 
amendment  upon  conunon-law  principles  alone,  without  reference  to 
the  wide  departure  therefrom  made  by  the  workmen's  compensation 
act,  the  task  would  not  be  an  easy  one.  But  the  question  is  not 
whether  it  is  a  justifiable  common-law  scheme,  but  whether  it  is 
fairly  gennane  to,  and  within  the  limits  of  the  general  scheme  of, 
the  workmen's  compensation  act.  If  it  is,  then  it  is  constitutional, 
for  an  employer  in  coming  under  the  act  waived  his  common-law 
remedies  and  agreed  to  be  bound  by  the  remedies  afforded  by  the  act 
and  all  lawful  amendments  thereto.  (iVnderson  v.  Miller  Scrap  Iron 
Co.,  169  Wis.  106, 170  N.  W.  275, 171  N.  W.  935.) 

It  was  not  until  the  enactment  of  chapter  624,  Laws  of  1917,  that 
section  2394r-7  (4)  was  amended  so  as  to  include  a  minor  of  permit 
age,  employed  without  a  permit  to  become  an  employee  under  the 
act-  Previous  to  that  amendment  injuries  to  such  minors  were  not 
compensable  thereunder  because  not  employees  within  the  meaning 
of  the  law.  When  this  feature  of  chapter  624  came  up  for  legisla- 
tive consideration  it  presented  this  question:  If  injuries  to  minors 
of  permit  age  employed  without  a  permit  are  to  be  compensable  under 
the  workmen's  compensation  act,  under  what  conditions  shall  they 
be  made  compensable  so  as  not  to  emasculate  one  of  the  purposes  of 
the  child  labor  law  ?  If  no  civil  liability  was  attached  to  a  violation 
of  section  1728a  by  employers  under  the  workmen's  compensation 
act,  who  constitute  the  great  bulk  of  employers  of  minors  of  permit 
age  in  this  State,  then  a  part  at  least  of  the  purpose  of  the  chilci  labor 
law  would  miscarry. 

It  was.no  doubt  a  consideration  of  those  facts  that  induced  the 
le^slature  to  permit  injuries  to  minors  of  permit  age  employed 
without  a  permit  in  direct  violation  of  the  law,  to  be  compensated 
under  the  workmen's  compensation  act  upon  conditions  that  treble 
compensation  should  be  paid.  It  was  within  the  legislative  field  to 
prescribe  reasonable  conditions  for  permitting  injuries  under  such 
employments  to  be  so  compensated.  Conditions  thus  prescribed  can 
not  be  set  aside  by  courts  unless  so  severe  as  to  be  conhscatory,  or  to 
amount  to  a  denial  of  due  process  of  law.  The  condition  in  question 
does  not  come  within  either  class,  and  must  be  held  lawful. 

The  classification  made  by  the  legislature^  if  any,  is  one  of  em- 
ployersj  not  one  of  minors.    It  divides  them  mto  those  who  obey  the 
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law  and  those  who  violate  it.  Obviously  this  clear-cut  cleavage  is 
one  of  substance,  and  furnishes  a  good  basis  for  classificatioiL 
(Borgnis  v.  Falk  Co.,  147  Wis.  327,  133  N.  W.  209.) 

As  before  stated,  delicts  of  both  employer  and  employee  are  recog- 
nized by  the  act,  and  are  made  the  basis  of  difference  in  the  amount 
of  compensation  granted.  No  violation  of  rights  is  perceived  by  so 
doing.  A  public  policy  can  be  effectuated  through  the  workmen's 
compensation  act  in  connection  with  other  public  laws,  and  especially 
so  where  the  laws  involved  are  of  a  cognate  nature.  We  therefore 
conclude  that  the  amendment  is  constitutionaL  and  that  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


Workmen's  Compensation — Permanent  Injury — ^Impairment — 
Injury  Without  Loss  or  Earning  Capacity — Hercules  Po^wder 
Co,  V.  Morris  County  Court  of  Common  Pleas^  Supreme  Court  of 
Neio  Jersey  {June  i?4,  1919)^  107  Atlantic  Reporter^  P^{f^  4^^- — -^^ 
employee  of  the  powder  company  was  injured  by  an  explosion  arising 
out  of  and  in  the  course  of  his  employment.  The  nature  of  his 
injury  was  the  loss  of  one  of  his  testicles.  The  defendant  court 
granted  the  employee  an  award  under  the  workmen's  compensation 
act  and  the  powder  company  brings  certiorari  on  the  ground  that 
an  injury  of  this  nature  is  not  a  "permanent  bodily  impairment" 
under  the  compensation  law.  In  affirming  the  award  in  favor  of 
tlie  employee  the  court  said  in  part: 

The  statute,  section  11,  concedes  the  awarded  compensation  (1) 
"  where  the  usefulness  of  the  member  is  permanently  impaired," 
and  (2)  "where  any  physical  function  is  permanently  impaired." 

The  lower  court  found  that  as  a  result  of  the  injury,  the  defend- 
ant's morale,  courage,  and  marital  efficiency  were  lessened.  What- 
ever view  the  medical  experts  may  entertain  upon  that  phase  of  the 
case,  the  indisputable  fact  remains  that  the  injured  defendant  has 
suffered  the  loss  of  a  portion  of  his  anatomy,  which  nature  implanted 
in  the  human  organism,  as  a  dual  reservoir  of  complete  efficiency 
emially  with  eyes,  ears,  and  limbs,  and  that  to  deprive  him  of  one 
ox  these  natural  attributes  is  to  take  from  him  a  component  portion 
of  the  perfect  genus  homo,  and  to  that  extent  at  least  impair  the 
physical  attributes  of  his  manhood.  This  impairment  maj  not 
prove  to  be  so  conspicuous  in  the  ability  to  produce  wages,  m  the 
industrial  world,  but  there  are  other  spheres  for  the  employment 
of  human  energy,  talents,  and  the  possession  of  physical  attributes 
besides  the  industrial  world  into  the  activity  of  whicn  the  defendant 
is  entitled  to  bring,  possess,  and  enjoy  all  the  physical  attributes 
with  which  nature  endowed  him. 

In  harmony  with  these  considerations,  it  has  been  held  that  the 
sole  criterion  of  a  disability,  partial  in  character  and  permanent 
in  quality,  under  the  statute,  is  not  limited  to  the  loss  of  earning 
power.  (De  Zeng  Co.  v,  Pressey,  86  N.  J.  Law,  469,  92  Atl.  278, 
affirmed  96  Atl.  1102  [see  Bui.  169,  p.  207] ;  Burbage  v.  Lee,  87  N.  J, 
Law,  36,  93  Atl.  859.) 
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Whether,  therefore,  we  consider  the  physical  status  of  the  injured 
defendant  as  lessened  by  the  loss  of  a  physical  attribute,  which  serves 
to  constitute  the  perfect  genus  homo,  or  as  possessed  of  a  dual  entity 
which  in  natural  and  moral  law  he  had  a  right  to  retain,  as  a  reserve 
factor  in  the  cosmic  dispensation,  the  loss  he  sustained  was  a  per- 
manent impairment  of  his  physical  entity  imder  the  provisions  of 
our  statute  and  was  properly  compensated  for  as  such  by  the  award 
of  the  common  pleas. 

The  award  will  be  affirmed. 


Workmen's  Compensation — Permanent  Injury — Impairment — 
Injury  Without  Loss  of  Earning  Capacity — ^"Disability" — 
Centlivre  Beverage  Co,  v.  Ttoss^  Appellate  Court  of  Indiana^  Division 
No.  2  {Nov.  19^  19J9)^  125  Northeastern  Reporter,  page  ^20.— The 
claimant,  Koss,  who  was  employed  by  the  Centlivre  Beverage  Co., 
strained  himself  when  he  slipped  while  piling  kegs  upon  an  icy  floor. 
He  was  disabled  and  could  work  only  with  pain  and  was  not  able  to 
do  a  full  share  of  work.  He  was  examined  by  a  physician  supplied 
by  the  employer  who  declared  that  Ross  was  suffering  from  an  or- 
chitis involving  the  left  testicle.  Not  having  been  relieved  by  the 
prescriptions  of  the  employer's  physician,  Ross  later  went  to  a  phy- 
sician of  his  own  selection  who  told  him  he  had  varicocele  and  that  it 
would  be  necessary  to  remove  one  of  his  testicles,  which  was  done.  The 
workmen's  compensation  act  (Laws  of  1915,  ch.  106),  section  31, 
makes  provisions  for  compensation  for  certain  injuries  specified  in 
clauses  ato  i.  In  the  last  paragraph  of  the  section  provision  is  made 
in  cases  of  permanent  partial  disability  not  covered  by  clauses  a  to  i. 
This  section  is  as  follows : 

"  In  all  other  cases  of  permanent  partial  disability,  including  any 
disfigurement  which  may  impair  the  future  usefulness  or  opportunity 
of  the  injured  employee,  compensation  in  lieu  of  all  other  compensa- 
tion shall  be  paid  when  and  in  the  amount  determined  by  the  in- 
dustrial-board, not  to  exceed  fifty-five  per  cent  of  the  average  weekly 
wages  per  weet  for  a  period  of  two  hundred  weeks." 

Compensation  was  awarded  for  100  weeks  at  $9.95  per  week  under 
this  provision  and  the  employer  appealed.  In  reversing  the  award 
with  directions  to  modify  it  the  court  said  in  part : 

The  injury  which  appellee  suffered  is  not  one  of  the  specific  in- 
juries provided  for  in  subdivisions  a  to  i  of  said  section  31.  The  la^^t 
]>aragraph  of  said  section,  heretofore  quoted,  dealing  as  it  does  with 
injuries  coming  within  its  terms  from  the  standpoint  of  permanent 
disability  anfl  resulting  diminution  in  earning  power,  and  the  legis- 
lature not  having  specifically  provided  for  said  injury,  the  fact  of 
disability  and  the  resulting  diminution  of  earning  power  must  be 
found  as  a  matter  of  fact,  and  that  finding  must  ))e  sustained  by  the 
evidence  in  order  to  sustain  an  award. 
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We  must  keep  in  mind  the  fact  that  the  act  does  not  give  compen- 
sation for  loss  of  a  member,  such  as  the  loss  of  a  limb,  but  for  the  loss 
of  earning  capacity  actually  caused  by  the  loss  of  the  limb  [citing 
cases  from  various  States]. 

That  compensation  must  be  based  upon  a  diminution  of  earning 
power  was  clearly  recognized  by  this  court  in  the  Denton  case,  11  < 
N.  E.  520  [Bui.  246,  p.  289],  wherein  it  was  held  that  section  31  dealt 
with  injuries  from  "  the  standpoint  of  the  consequent  permanent  dis- 
ability, and  resulting  diminution  in  earning  power  extending  through 
life." 

There  was  no  evidence  that  the  removal  of  the  particular  organ 
mentioned  had  or  would  in  the  slightest  degree  impair  the  future  use- 
fulness or  opportunity  of  appellee,  or  that  it  had  or  would  produce 
any  disability  for  work,  or  to  work,  or  a  loss  of  any  physical  function. 
Notwithstanding  the  injury  and  operation,  his  earning  capacity  and 
every  physical  function  remained  unimpaired. 

The  award  of  the  board  is  reversed,  with  directions  to  modify  its 
findings  and  award  in  accordance  with  this  opinion. 


Workmen's  Compensation — Permanent  Partial  DisABiLrrr — 
Partial  Loss  oi^  Use  op  Hand — State  ex  rel.  Broderick  Co.  v.  Dis- 
trict Court  of  Ramsey  CouTdy  et  al.^  Supreme  Conrt  of  Mmnesota 
{Nov.  £1^  1919) ,  17 i,  Northwestern  Reporter^  page  826. — An  employee 
of  the  Broderick  Co.  was  injured  while  at  her  work.  It  seems  that 
while  feeding  a  press  she  in  some  way  got  her  hand  caught  in  the 
machinery  and  mangled  so  that  parts  of  her  little  and  ring  fingers 
had  to  be  amputated.  Infections  and  poor  knittings  of  the  bones 
served  to  reduce  the  usefulness  of  the  hand  to  the  extent  of  one- 
half.  Judgment  was  awarded  to  the  employee  for  compensation  for 
permanent  partial  disability  and  the  employer  appealed,  claim- 
ing that  the  award  should  have  been  only  for  the  lo&s  of  the  two 
fingers.  In  affirming  the  judgment  of  the  court  l^elow  the  following 
opinion  was  rendered: 

The  only  question  presented  by  the  record  is  whether  the  findings 
of  the  court  to  the  effect  that  plaintiff  suffered  a  permanent  partial 
disability  are  sustained  by  the  evidence.  Our  examination  of  the 
record  discloses  ample  evidence  to  support  the  findings.  A  dis- 
cussion thereof  would  serve  no  useful  purpose,  and  we  refrain. 
While  the  compensation  act  makes  express  provision  for  the  loss  of 
fingers,  from  the  thumb  down,  it  does  not  necessarily  follow  there- 
from tnat  an  injury  of  the  character  here  disclosed  should  be  treated 
as  a  matter  of  law  as  the  loss  of  the  little  and  ring  fingers  only.  If 
the  nature  of  the  injury  in  such  a  case,  taken  as  a  whole,  shows  by 
relation  a  reduction  in  the  power  and  usefulness  of  the  hand,  as 
well  as  the  injury  to  and  loss  of  the  fingers,  the  court  may,  and  prop- 
erly should,  find  the  fact  accordingly,  for  the  intent  and  purpose 
of  the  compensation  act  secures  to  the  injured  employee  compensa- 
tion for  the  disability  actually  sustained.  (State  ex  rel.  Kennedy  v. 
District  Court  Clay  County,  129  Minn.  91,  151  N.  W.  530.) 
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Within  the  rule  guiding  us  in  cases  of  this  character  the  evidence 
sustainr  the  findings,  and  the  judgment  must  be  and  is  affirmed. 


Workmen's  Compensation — Permanent  Partial  Disabu^ity — 
Second  Injury — Loss  of  Three-Fourths  of  Vision — State  ex  re?. 
Melrose  Grrafiite  Co.  et  al,  v.  District  Court^  Seventh  Judicial  Dis- 
trict et  al.^  Supreme  Court  of  Minnesota  {Ay^.  Sj  1919)^  173  North- 
western Reporter^  pciye  867, — Zinken  was  employed  by  the  Melrose 
Granite  Co.  as  a  stone  mason.  Previous  to  this  employment  Zinken 
had  suffered  an  injury  to  his  left  eye,  which  had  reduced  its  vision 
one-half.  While  working  at  his  occupation  for  the  granite  company 
some  mortar  was  negligently  splashed  into  his  face  and  eyes,  burn- 
ing the  latter  so  badly  that  the  right  eye  had  to  be  removed  and 
the  left  eye  was  so  injured  that  he  could  no  longer  work  at  any 
occupation.  Compensation  was  awarded  to  Zinken  on  the  basis  of 
permanent  partial  disability  at  the  rate  of  $11  per  week  for  300 
weeks.  The  employer  and  its  insurer  appealed,  claiming  that  com- 
pensation should  be  awarded  on  the  basis  of  the  loss  of  one  eye  ($11 
for  100  weeks)  and  the  loss  of  half  the  other  eye  ($11  for  50  weeks). 
In  affirming  the  decision  of  the  lower  court  in  favor  of  Zinken  the 
court  rendered  in  part  the  following  decision: 

The  amount  of  compensation  to  which  Zinken  was  entitled  must 
be  ascertained  by  referring  to  the  following  provisions  of  the  com- 
pensation act: 

G.  S.,  1913,  page  8209,  reading  as  follows : 

"If  an  employee  receive  an  injury  which  of  itself  would. only 
cause  permanent  partial  disability  but"  which,  combined  with  a  pre- 
vious disability,  does  in  fact  cause  permanent  total  disability,  the 
employer  shall  only  be  liable  for  the  permanent  partial  disability 
causecl  by  the  subsequent  injury." 

It  was  contended  in  Zinken's  behalf,  and  the  court  found,  that  his 
is  a  case  of  permanent  partial  disability,  entitling  him  to  compen- 
sation at  the  rate  of  $11  per  week  for  100  weeks  for  the  loss  of  his 
right  eye  and  to  $6.50  per  week  for  the  same  period  for  the  injury 
to  his  left  eye.  We  are  now  asked  to  construe  the  statute  to  mean 
that  a  workman's  eyes  are  to  be  valued  separately — a  good  eye,  in  the 
case  of  a  man  earning  the  wage  of  Zinken,  at  $1,100,  and  an  eye 
which  is  only  50  per  cent  efficient  at  $550.  It  would  be  both  narrow 
and  illiberal  so  to  construe  it,  whereas  we  have  consistently  held 
that  it  is  to  be  liberally  construed  in  favor  of  workmen. 

His  employer  is  liable  for  compensation  for  the  permanent  partial 
disability  suttered  by  Zinken,  and  the  court  so  finds.  It  is  also  found 
that  the  extent  of  such  disability  is  equivalent  to  "  75  per  cent  of 
the  loss  of  both  eyes." 

Such  loss  must  of  necessity  be  occasioned  by  an  injury  to  both 
eyes  which  may  not  wholly  destroy  either  of  them  or  may  destroy  one 
and  reduce  the  sight  of  the  other  one-half  as  was  the  case  here. 

We  conclude,  therefore,  that  compensation  in  such  a  case  as  wo 
have  here  is  not  to  be  made  on  the  basis  suggested,  but  rather  under 
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that  clause  of  the  schedule  which  governs  in  all  cases  of  permanent 
partial  disability  not  specifically  enumerated  in  the  schedule.  Zinken 
IS  entitled  to  50  per  cent  of  the  difference  between  his  wages  when 
injured  and  the  wages  he  is  able  to  earn  in  his  partially  disabled 
condition,  subject  to  a  maximum  of  $11  per  week  for  not  more  than 
300  weeks. 

He  has  been  wholly  unable  to  earn  any  wages  since  he  was  injured, 
hence  he  is  entitled  to  $3,300,  less  $1,100  already  paid. 


Workmen's  Compensation  —  Railroad  Companies  —  Interstate 
Commerce — Watchman — Chicago  <&  A.  R^  Co.  v.  Industrial  Corn- 
mission  et  cH.^  Supreme  Court  of  Illinois  (Dec.  17^  1919),  125  North- 
eastern Reporter,  page  378. — Joseph  P.  Lambert  was  employed  as  a 
watchman  by  the  railroad  company.  His  duties  were  to  guard  the 
property  of  the  company  and  the  property  of  shippers  while  it  was 
in  the  company's  yards.  Some  of  his  duties  were  in  connection  with 
intei'state  commerce  and  some  of  them  were  not  Merchandise  had 
been  stolen  off  train  No.  98,  which  was  an  interstate  train,  on  several 
occasions,  and  in  an  effort  to  catch  the  thieves  Lambert  was  sent 
ahead  of  the  train  as  it  was  leaving  the  company's  yards.  He  hid 
himself  behind  a  pile  of  ties  to  await  the  arrival  of  the  train.  Wliile 
he  was  so  waiting  and  before  the  train  arrived  he  saw  two  men 
approaching  him  carrying  sacks  filled  with  coal  When  he  called 
to  them  to  stop  they  opened  fire  on  him  and  killed  him.  Lambert's 
widow  was  awarded  compensation  under  the  workmen's  compensa- 
tion act  and  the  employer  appealed,  claiming  that  Lambert  when 
killed  was  engaged  in  interstate  commerce  and  that  recovery  must 
be  had,  if  at  all,  under  the  Federal  employers'  liability  act.  The 
court  held  that  the  workmen's  compensation  act  applied,  rendering 
a  decision  from  which  the  following  is  quoted : 

Some  of  the  duties  of  the  deceased  had  no  connection  with  inter- 
state commerce  or  its  movement  and  transportation.  His  duties  were 
to  protect  his  employer's  yards  and  property  from  thieves,  and  to 
catch  thievas  found  m  the  yards.  Not  every  employee  of  an  inter- 
state carrier  is  engaged  in  interstate  commerce.  The  work  of  the 
employee  must  constitute  a  real  and  substantial  part  of  the  interstate 
commerce  in  which  the  carrier  is  engaged.  (Illinois  Central  Bailroad 
Co.  V,  Behrens,  233  U.  S.,  473,  34  Sup.  Ct.  646  [Bui.  No.  169,  p.  91].) 
Under  the  stipulation  of  facts  and  the  decisions  referred  to  deceased 
was  not  at  the  time  of  his  injury  engaged  in  interstate  commerce, 
and  the  workmen's  compensation  act  applied. 


Workmen's  Compensation — Recovery  of  Compensation — ^Re- 
leases— Preexisting  Diseaset— ^i/j^^,  Director  General  of  RaHroad-s, 
V.  IndustHnl  Accident  Commission  of  California  et  al.,  Supreme 
Court  of  California  {Mar.  ^,  1920)^188  PacifiG  Reporter,  page  277. — 


TEXT  AND   SUMMARIES   OF  DECISIONS.  457 

Desiderio  Dell  'Era  applied  to  the  Southern  Pacific  Co.  for  employ- 
ment, and  was  given  a  physical  examination,  where  it  was  discovered 
that  he  suffered  from  a  condition  which  made  him  extremely  sus- 
ceptible to  hernia.  Before  employing  him  the  company  required  him 
to  sign  a  release  of  his  rights  under  the  workmen's  compensation 
act  for  any  disability  he  might  sustain  from  hernia.  This  release  was 
in  the  following  form : 

^^  Having  submitted  myself  to  an  examination  by  an  examining 
physician  of  the  Southern  Pacific  Co.,  with  a  view  of  entering  the 
service  of  that  company,  it  has  been  found  that  I  have  a  congenital 
defect — viz,  lax  inguinal  rings.  I  have  been  fully  advised  and  in- 
formed concerning  such  condition,  and  it  has  been  explained  to  me 
that  because  of  such  congenital  defect  a  protrusion  of  the  abdominal 
contents,  commonly  known  as  rupture  or  hernia,  may  take  place  at 
any  time,  and  due  wholly  to  said  congenital  defect.  Realizing  this 
and  in  consideration  of  my  employment  by  the  Southern  Pacific 
Co.  I  hereby  agree  to  hold  the  said  company  blameless  in  event  of 
said  rupture  or  hernia  so  appearing  and  that  I  will  not  apply  to  said 
company  or  its  hospital  department  during  my  term  of  service  for 
any  operation  or  treatment  therefor,  and  for  the  consideration  here- 
inabove expressed  I  do  hereby  release  the  Southern  Pacific  Co.  from 
any  and  all  claims  that  may  arise  on  account  of  rupture  or  hernia 
so  appearing  while  in  its  service. 

"It  is  further  understood  and  agreed  that  I  am  not  entitled  to 
hospital  benefits  for  the  following  further  disability  from  which  I 
am  now  suffering,  to  wit,  chronic  affection  of  tonsils. 

"  It  is  further  understood  and  agreed  that  I  am  entitled  to  and 
will  be  given  hospital  benefits  for  all  other  disabilities  than  those  I 
am  now  subject  to,  in  accordance  with  the  rules  and  regulations  of 
the  hospital  department  of  the  said  company." 

It  was  held  that  this  release  was  of  no  effect  under  the  compensa- 
tion act,  which  forbids  all  contracts  waiving  rights  thereunder.  The 
decision  of  the  court  is  as  follows: 

We  are  satisfied  that  in  view  of  the  provisions  of  section  27a  of 
the  workmen's  compensation,  insurance,  and  safety  act  of  1917 
(St.  1917,  p.  865)  petitioner  can  not  avail  himself  of  the  agreement 
relied  on. 

The  application  for  a  writ  of  review  is  denied. 


Workmen's  Compensation — Second  Injury — ^Loss  or  Use  op 
Hand — Marl*  Mfg.  Co.  v.  Industrial  Comrnissfon^  Supreme  Cmirt 
of  Illinois  (Feb.  20^  1919),  122  Northeasteim  Reporter,  page  8^.— 
Frank  P.  Criner  had  his  left  hand  crushed  while  in  the  employ  of 
the  plaintiff  company,  resulting  in  the  loss  of  the  use  of  his  hand. 
Prior  to  this  injury  he  had  sustained  an  injury  to  the  second  finger 
of  his  left  hand,  which  necessitated  part  of  it  being  amputated. 
The  employer  has  now  raised  the  question  whether  it  must  be  held 
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liable  for  compensation  for  the  loss  of  the  use  of  the  hand  or  for 
the  loss  of  the  index,  third,  and  fourth  fingers.  In  affirming  the 
judgment  of  the  lower  court  in  allowing  an  award  for  the  loss  of 
the  use  of  the  hand,  the  court  said  in  part : 

Thouffh  the  defendant  in  error  had  preriously  lost  a  part  of  one 
finger,  he  had  the  use  of.  his  hand,  with  a  capacity  somewliat  re- 
duced by  reason  of  the  defect.  The  fact  that  his  hand  was  not  per- 
fect did  not  render  its  loss  any  less  complete.  As  the  result  of  his 
injury  he  has  totally  lost  the  use  of  the  hand,  which  he  previously 
had,  and  under  tae  statute  he  is  entitled  to  compensation  for  that 
loss.  (Wabash  By.  Co.  v.  Industrial  Commission,  286  111.  IM,  121 
N.  E.  569;  In  re  ^Branconnier,  223  Mass.  273,  111  N.  E.  792  fBul. 
No.  224,  p.  2281 ;  Schwab  v.  Emporium  Forestry  Co.,  216  N.  Y.  712, 
111  N.  E.  1099  [Bui.  No.  189,  p.  288].  The  fact  that  he  might  have 
recovered  for  the  first  injury  did  not  reduce  the  amount  of  compen- 
sation to  which  he  is  entitled  for  the  loss  of  the  use  of  his  hand. 


Workmen's  Compensation — Second  Injury — ^Permanent  Total 
Disability — ^Loss  of  Leg — Wabash  Ry,  Co.  v.  Industrial  Covvmis- 
sion^  Supreme  Court  of  Illinois  (Dec.  18^  1918)^  121  Northeastern 
Reporter^  page  569. — Claude  Williams  was  employed  by  the  Wabash 
Railway  Co.  as  a  watchman  for  its  locomotive  shops.  Prior  to  his 
employment  in  this  capacity  he  had  lost  his  left  arm  by  amputation 
near  the  shoulder.  The  watchman  of  the  blacksmith  shop  was  not  on 
duty  on  one  occasion  and  Williams's  duties  took  him  to  that  sliop. 
While  returning  to  the  locomotive  shop  he  stumbled  over  some  scraji 
iron  and  injured  his  knee,  which  became  so  painful  that  he  had  to 
surrender  his  keys  to  another  employee  and  go  to  the  hospital,  where 
he  remained  over  two  months.  The  employee  surrendered  his  keys 
to  the  foreman  the  following  morning  and  informed  him  of  Wil- 
liams's injury.  On  June  20.  1916,  on  the  supposition  and  belief  that 
the  injury  was  cured,  Williams  signed  a  release  and  went  back  to 
work.  In  October  his  old  injury  recurred  and  he  was  again  sent  to 
the  hospital,  where  it  was  discovered  that  tuberculosis  of  the  bone 
had  developed  and  his  leg  was  amputated  6  inches  from  the  hip  joint. 
Williams  applied  to  the  industrial  commission  to  have  the  release 
agreement  reviewed  and  compensation  allowed.  The  commission 
granted  an  award,  which  on  appeal  the  circuit  court  modified,  allow- 
ing $2,400  for  total  permanent  disability  and  aft«r  the  payment  of 
that  sum  a  pension  of  $16  per  month  for  life.  The  railroad  appealed 
and  the  court,  in  affirming  the  judgment  of  the  circuit  court,  said  in 
part: 

The  evidence  clearly  discloses  that  the  disability  of  Williams  was 
the  result  of  an  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment.   The  fact  that  Williams  may  have  been  predisposed  to  tu- 
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berculosis  of  the  bones  does  not  affect  the  result,  as  the  evidence  shows 
that  the  tuberculosis  of  the  left  knee  developed  as  a  result  of  the 
injury. 

It  is  contended  that  the  industrial  commission  did  not  have  juris- 
diction. The  notice  to  the  foreman  or  superintendent  of  the  shops 
that  Williams  had  been  injured  was  sufficient  notice  under  the  stat- 
ute, as  he  was  the  plaintiff  in  error.  (Parker- Washington  Co.  v. 
Industrial  Board,  274  111.  498,  113  N.  E.  976.) 

The  principal  contention  made  by  the  plaintiff  in  error  is  that  the 
circuit  court  erred  in  holding  that  it  was  liable  to  pay  compensation 
for  a  total  and  permanent  disability.  The  basis  of  this  contention  is 
that  the  loss  of  one  leg  does  not  constitute  total  permanent  disability. 
The  defendant  in  error,  W^illiams,  contends,  on  the  other  hand,  that 
the  loss  of  his  left  leg,  combined  with  the  previous  loss  of  his  left 
arm,  constitutes  total  permanent  disability,  and  that  the  judgment 
of  the  circuit  court  is  correct.  This  precise  question  has  not  arisen 
before  in  this  State.  It  has  arisen  in  other  jurisdictions  under  com- 
pensation acts  similar  to  our  own.  In  Massachusetts  and  New  York 
it  has  been  held  that  under  such  circumstances  the  disability  oc- 
casioned is  total  and  permanent.  (In  re  Branconnier,  223  Mass.  273; 
111  N.  E.  792  [Bui.  224,  p.  228];  Schwab  v.  Emporium  Forestry  (  o., 
216  N.  Y.  712,  111  N.  E.  1099  [Bui.  No.  189,  n.  288].)  The  Michigan 
court  takes  the  contrary  view.  (Weaver  v.  Maxwell  Motor  Co.,  186 
Mich.  588,  152  N.  W.  993  [Bui.  No.  189,  pp.  289,  2901.) 

We  are  disposed  to  follow  the  reasoning  of  the  Massachusetts  court 
construing  a  statute  quite  similar  to  ours,  and  hold  that  this  act  ap- 
plies where  the  loss  of  one  of  the  members  mentioned  occurred  pre- 
vious to  the  employment,  and  the  result  of  the  other  is  the  result  of 
an  injury  arising  out  of  and  in  the  course  of  the  employment.  This, 
in  our  opinion,  is  the  fair  intent  and  meaning  of  the  act.  When  Wil- 
liams was  employed  by  plaintiff  in  error  he  had  lost  his  left  arm, 
and  his  capacity  for  work  was  to  that  extent  impaired.  He  was  em- 
ployed to  do  work  which  could  be  performed  by  a  man  having  but 
one  arm,  and  he  was  paid  upon  that  basis.  By  the  loss  of  his  leg 
such  capacity  as  he  had  for  work  was  entirely  destroyed,  and  under 
the  provisions  of  the  act  he  was  entitled  to  compensation  for  total 
permanent  disability.  Such  a  construction  of  the  act  works  no  hard- 
ship upon  the  plaintiff  in  error.  Williams  was  employed  and  paid  as 
a  man  of  limited  capacity,  and  the  compensation  which  the  plaintiff 
in  error  is  recj^uired  to  pay  is  based  upon  the  wages  it  was  paying  him 
as  a  man  of  limited  capacity. 


Workmen's  Compensation — Second  Injury — Permanent  TotaIj 
DisABiiiiTT — Loss  of  Second  Eye — Brooks  v.  Peerless  Oil  Co,  {Inc.), 
Supreme  Court  of  Louisiana  {Jan,  7,  1920)^  83  Southern  Reporter^ 
page  663. — Brooks,  the  plaintiff,  was  injured  while  in  the  employ 
of  the  Peerless  Oil  Co.  His  injury  resulted  in  so  impairing  the 
vision  of  his  one  remaining  eye  as  to  totally  incapacitate  him  for 
the  work  at  which  he  had  spent  his  entire  life.  The  trial  court  allowed 
compensation  for  permanent  total  disability  under  the  workmen's 
compensation  (called  in  the  opinion  the  employers'  liability)  act,  sec- 


460  DECISIONS  OF  COURTS  AFFECTING  LABOB. 

tion  8,  subsection  1  (e).     The  employer  appealed,  but  the  judgment 
was  affirmed.    The  following  is  the  decision : 

While  plaintiff  w^s  engaged  in  drilling  an  oil  well  for  the  de- 
fendant company,  the  "tongs"  (whatever  part  of  the  drilling  ma- 
chinery may  be  meant  by  that  )  "  flew  around  "  and  hit  him  on  the 
side  of  the  head,  across  the  left  ear,  knocking  him  unconscious,  in 
which  state  he  remained,  he  says,  "  you  might  say,  for  a  week."  This 
was  in  December,  1918.  When  this  case  was  being  tried,  in  April, 
1919,  his  condition  was  that  his  left  eye  could  not  rotate  to  the  left 
beyond  a  straight  line  in  front  of  him,  or,  in  other  words,  could  not 
rotate  to  the  left  at  all,  and  when  in  repose  was  turned  toward  his 
nose,  making  him  cross-eyed,  as  an  effect  of  the  external  muscle  on 
that  side  being  paralyzed,  and  his  distance  vision  in  that  eye  was 
so  affected  that  letters  which  a  normal  eye  can  read  at  100  feet  he 
could  not  make  out  at  20  feet.  This  was  all  the  vision  left  to  him; 
for  he  had  already  lost  one  eye.  As  an  effect  of  the  injury  and  of 
the  imperfection  of  his  vision,  the  sight  of  moving  objects  would 
bring  on  dizziness.  Even  objects  in  repose  he  saw  so  imperfectly 
thatJie  could  not  have  been  able,  for  instance,  to  distinguish  a  cotton 
plant  from  grass,  if  he  had  undertaken  to  hoe.  That  condition  was 
permanent.  In  addition  to  the  foregoing,  he  was  still  subject  to 
pains  in  the  back  of  his  head. 

He  sues  under  the  employers'  liability  act  (Act  20,  p.  44.  of  1914, 
amended  by  Act  243,  p.  512,  of  1916),  and  the  question  is  as  to 
whether  he  is  entitled  to  recover  as  for  "  permanent  total  disability 
to  do  work  of  any  character,"  under  subsection  1  (e)  of  section  8, 
which  would  be  $10  for  400  weeks,  or  as  for  the  impairment  of  one 
eye,  under  the  next  to  last  paragraph  of  subsection  1  (d)  of  the  sanae 
section  8,  which  would  be  "such  compensation  as  is  reasonable  in 
proportion  to  the  compensation  hereinabove  specifically  provided  in 
the  cases  of  specific  disabilities  above  named,^'  which  specific  disa- 
bilities would  in  the  present  case  be  as  for  the  loss  of  one  eye,  the  com- 
pensation for  which  is  fixed  at  "  50  per  centum  of  wages  during  100 
weeks." 

The  learned  trial  judge  found  for  permanent  total  disability,  re- 
serving to  the  defendant  the  right  to  ask  for  a  revising  of  the  judg- 
ment at  any  time,  should  the  plaintiff  recover  in  part  his  ability  to 
work,  and  we  agree  with  that  view.  Plaintiff  is  a  laborer,  whose  life 
work  has  been  as  a  "  rough  neck  "  in  oil  fields.  For  that  character  of 
work  he  is  now  totally  incapacitated,  and  his  qualification  for  labor- 
er's remunerative  work  of  any  kind  is  more  than  doubtful. 

The  rationale  of  these  employers'  liability  acts  is  that  the  employ- 
ment in  which  the  workman  has  been  disabled  owes  him  a  living, 
and  it  stands  to  reason  that  the  workman  is  as  totally  disabled  from 
work  by  the  loss  of  one  eye  as  by  the  loss  of  two,  if  he  had  but  one, 
and  by  the  impairment  of  the  sight  as  much  as  bv  the  loss  of  it,  if 
the  impairment  be  to  such  a  degree  as  to  disable  liiim  entirely  from 
work.  Tn  speaking  of  the  workman  being  only  partially  disabled  by 
the  loss  of  one  eye,  one  arm,  or  one  foot,  this  employers'  liability  act 
has  reference  evidently  to  the  normal  man,  having  both  eyes,  arms,  or 
feet. 

Judgment  affirmed. 
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Workmen's  Compensation — Second  Injury — ^Permanent  Total 
Disability — Loss  or  Second  Eye — Jermings  v.  Mason  City  Sewer 
Pipe  Co.^  Supreme  Court  of  Iowa  {Nov.  22^  1919)^  174  Northwestern 
Reporter^  page  785. — ^The  claimant,  Jennings,  was  injured  while  in 
the  employ  of  the  defendant  pipe  company.  The  injury  resulted 
in  the  loss  of  his  eye  which  was  the  only  one  he  had  at  the  time  and 
the  loss  left  him  totally  blind.  The  industrial  commissioner  awarded 
him  compensation  as  for  total  disability,  and  the  employer  appealed. 
In  affirming  the  decision  the  court  spoke  in  part  as  follows : 

The  one  question  in  the  case  is  whether  our  workmen's  compensa- 
tion act  (Code  Supp.  1913,  ch.  8a)  establishes  a  fixed  compensation 
value  for  the  loss  of  one  eye,  regardless  of  whether  the  eye  thus  lost 
is  the  only  eye  of  the  injured  party.  The  question  involves  a  con- 
struction of  section  247  7m9  {i)  and  {j). 

It  will  be  noted  that  subdivisions  \i)  and  {])  classify  permanent 
disability  as  "  total "  and  "  partial."  For  disability  total  in  char- 
acter and  permanent  in  quabty  subdivision  {i)  establishes  a  weekly 
compensation  of  50  per  cent  of  the  wages  for  400  weeks.  Sub- 
section (16)  of  subdivision  {])  establishes  the  compensation  "for 
the  loss  of  an  eye  "  at  50  per  cent  of  the  wages  for  100  weeks. 

The  contention  of  appellant  is  that  this  section  fixes  the  compensa- 
tion for  the  loss  of  an  eye,  regardless  of  whether  such  loss  results 
in  total  or  only  partial  aisability.  It  will  be  noted  also  that  under 
subsection  (17)  the  loss  of  both  eyes  constitutes  a  total  permanent 
disability.  Subdivision  {i)  deals  with  disability  total  in  character 
and  permanent  in  quality.  Subdivision  {j)  deals  only  with  dis- 
ability partial  in  character  and  permanent  in  quality.  Which  sub- 
division, therefore,  is  applicable  to  the  case  before  us?  We  think 
the  case  is  necessarily  ruled  by  subdivision  {i) . 

In  this  case  the  industrial  commissioner  allowed  the  compensation 
rate  for  300  weeks  only,  and  not  for  400  weeks.  It  is  urged  by  the 
appellant  that  this  presents  an  inconsistency  in  the  action  of  the  com- 
missioner, in  that,  if  there  was  a  total  disability,  then  there  should 
have  been  an  allowance  for  400  weeks. 

Granting  the  inconsistency,  the  appellant  is  not  hurt  by  it.  The 
theory  of  the  commissioner  was  that,  though  the  disability  was  total, 
nevertheless  the  extent  of  the  injury  was  less  than  would  have  been 
the  loss  of  two  eyes.  The  commissioner,  therefore,  deducted  from 
the  allowance  for  total  disability,  the  compensation  value  of  the 
first  loss  of  an  eye,  deeming  that  as  a  partial  disability.  It  was  an 
effort  on  the  part  of  the  commissioner  at  attaining  equity  and  worked 
no  prejudice  to  the  appellant. 

The  order  of  the  commissioner  will  be  affirmed. 


Workmen's    Compensation  —  Temporary    Total    Disability  — 
Loss  OP  Index  Finger — ^Loss  of  Use  of  Hand — Schimmel  v.  Detroit 

Pressed  Steel  Co,^  Supreme  Court  of  Michigan  {July  17.  1919)^  173 

Northwestern  Reporter^  page  206, — Schimmel  was  an  electrician  in 

the  employ  of  the  defendant  company.    While  engaged  at  his  work  he 


462  DECISIONS  OF  COURTS  AFFECTING  lABOE. 

was  injured  by  baring  a  traveling  crane  run  aver  bis  band.  His 
band  was  badly  crusbed  and  it  became  necessary  to  amputate  the 
index  finger.  Scliimmel  entered  into  an  agreement  witb  tbe  em- 
ployer wbereby  be  was  to  receive  tbe  maximum  weekly  compensation 
of  $10  for  a  period  of  35  weeks,  wbicb  is  tbe  period  allowed  by  law 
for  tbe  loss  of  an  index  finger.  Later  tbe  arbitration  board  of  the 
industrial  accident  commission  made  an  award  on  tbese  teims. 
Tbirty-four  weekly  payments  were  made,  but  Scbimmel  refused  to 
accept  the  tbirty-fiftb  or  to  sign  a  settlement  receipt.  He  claimed 
tbat  tbe  condition  of  bis  hand  was  such  that  be  was  unable  to  per- 
form the  same  duties  as  prior  to  the  accident.  It  seems  tbat  bis 
second  finger  and  tbe  tendons  of  bis  band  were  lacerated  to  such  an 
extent  tbat  be  could  no  longer  engage  in  his  former  occupation  of 
electrician.  The  case  was  reopened  by  tbe  commission  and  an  award 
was  made  granting  Schimmel  the  $10  of  the  thirty-fifth  payment  for 
the  loss  of  his  finger  and  a  sum  computed  at  the  rate  of  $10  per  week 
up  to  the  date  of  the  award,  and  in  addition  thei'eto  be  was  to  receive 
$10  per  week  "  during  the  period  of  bis  total  disability  in  tbe  em- 
ployment in  which  be  was  engaged  when  injured."  Tbe  employer 
appealed,  contending  that  a  greater  compensation  could  not  be 
awarded  for  the  loss  of  a  finger  than  was  allowed  by  the  law  for  the 
loss  of  a  hand  (150  weeks).  In  upholding  the  award  tbe  court  said 
in  part^ 

Appellants  state  in  their  brief  that  the  only  question  presented  by 
the  record  arises  out  of  the  failure  and  refusal  of  the  industrial  acci- 
dent board  in  its  order  to  properly  limit  compensation  to  the  amount 
specified  by  tbe  workmen  s  compensation  act  (Acts  Ex;  Sess.  1912, 
No.  10)  for  the  injuries  applicant  suffered,  to  wit,  "  the  loss  of  the 
index  finger  of  the  left  hand  and  an  injury  to  the  palmar  surface  of 
tbe  same  hand."  Attention  is  called  to  the  provision  contained  in 
section  10,  part  2,  of  the  workmen's  compensation  act,  which  reads  as 
follows : 

"  In  no  case  shall  the  amount  received  for  more  than  one  finger  ex- 
ceed the  amount  provided  in  this  schedule  for  tbe  loss  of  a  hand." 

Here  the  claimant  is  asking  that  compensation  shall  continue  dur- 
ing the  period  of  disability  as  that  disability  shall  from  time  to  time 
appear.  Claimant's  position  in  this  court  is  that  the  statute  does  not, 
under  the  specific  disability  section,  provide  for  tbe  loss  of  use  of  a 
hand,  except  in  so  far  as  that  loss  of  use  tends  to  or  does  actually 
affect  the  ability  of  the  injured  servant  to  earn  in  the  same  employ- 
ment in  which  he  sustained  his  injury. 

Attention  is  called  by  claimant's  counsel  *  *  *  to  the  point 
that  the  test  of  disability  lies  in  the  capacity  to  earn  in  the  same 
employment  in  wbicb  the  employee  was  injured. 

We  are  of  tbe  opinion  that,  under  tbe  authority  of  the  cases  cited, 
tbe  claimant  is  entitled  to  compensation  as  granted  by  tbe  industrial 
accident  board.  As  this  court  said  in  Limron  i\  Blair,  181  Mich.  76, 
147  N.  W.  546  [Bui.  169,  p.  211] : 
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"The  statute  speaks  in  terms  of  disability.  ♦  ♦  »  When  the 
period  of  disability  ends,  compensation  ceases." 

An  examination  of  the  record  shows  that  there  were  ample  facts 
before  the  board  upon  which  to  base  its  findings,  and  no  error  in  the 
record  appearing  tne.  order  of  the  board  is  affirmed. 


Workmen's  Compensation — ^Total  Disabilitt — ^Multiple  In- 
juries— Loss  op  Use  of  Eye — Keyworth  v.  Atlantic  Mills,  Supreme 
Court  of  Rhode  Islcmd  {Nov.  14j  1919),  108  Atlcmtic  Reporter,  page 
81. — ^Keyworth  was  employed  as  a  painter  by  the  Atlantic  Mills. 
While  so  employed  he  fell  out  of  a  second-story  window  and  sus- 
tained two  broken  ribs,  the  loss  of  the  sight  of  his  ri^t  eye,  and 
various  bruises.  Compensation  was  awarded  for  total  disability  for 
an  indefinite  period  but  not  exceeding  500  weeks.  Keyworth  peti- 
tioned for  additional  or  special  compensation  under  section  12,  para- 
graph (ft)  of  article  2  of  the  workmen's  compensation  act  (Pub. 
Laws  1911-12,  c.  831)  for  the  loss  of  his  eye,  but  the  court  refused  to^ 
grant  the  additional  compensation  and  he  appealed.  It  seems  that 
although  his  right  eye  was  so  injured  that  he  could  no  longer  use  it 
in  any  vocational  pursuit,  he  nevertheless  still  retained  10  per  cent  of 
the  normal  vision  which  was  useful  to  a  limited  extent  for  certain 
purposes.  In  affirming  the  decision  refusing  special  compensation 
the  court  said  in  part : 

The  petitioner  argues  that,  having  lost  so  much  of  the  vision  of 
the  right  eye  that  it  ,would  no  longer  serve  him  in  any  occupation  in 
which  he  might  engage  in  earning  his  livelihood,  this  court  should 
give  to  the  words  of  the  statute,  "  the  entire  and  irrecoverable  loss 
of  sight  of  either  eve,"  an  interpretation  broad  enough  to  cover  his 
case;  in  other  words,  that  a  man  with  the  sight  of  his  eye  reduced 
to  10  per  cent  of  the  normal  vision  should  be  deemed  to  have  suffered 
the  "  entire  and  irrecoverable  loss  of  sight "  therein. 

With  this  contention  of  the  petitioner  we  can  not  agree.  We  think 
the  words  of  the  statute  must  be  taken  in  their  ordinary  sense,  and 
that  their  meaning  is  clear.  To  say  that  this  statute  was  designed 
to  go  any  further  than  to  provide  for  additional  compensation  for 
injuries  which  resulted  in  total  and  complete  loss  of  sight  would 
amount  to  a  distortion  of  its  language.  The  \aew  which  we  noAv  Uike 
is  in  accord  with  the  opinion  of  this  court  in  Weber  v.  American  Silk 
Spinning  Co.,  38  R.  I.  309,  95  Atl.  603. 


Workmen's  Compensation — ^WiuufuIi  Misconduct — Award  of 
Additional  Compensation — ^Constitutionality  of  Statute — E. 
Clemens  Horst  Co,  v.  Industrial  Accident  Commission  of  California 
et  (d..  Supreme  Court  of  Calif omia  {Oct  W,  1920),  19S  Pacific  Re- 
porter, page  106, — ^The  E.  Clemens  Horst  Co.  maintained  a  vegetable 
drying  plant  at  Wheatland,  Calif.,  in  which  a  Mrs.  Hamilton  was 
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employed.  Potatoes  were  peeled  by  machine  and  conveyed  on  a  re- 
volving belt  to  a  slicing  machine.  It  was  Mrs.  Hamilton's  duty  to 
stand  on  a  platform  raised  2  feet  from  the  floor  and  remove  from 
the  belt  and  peel  all  improperly  treated  potatoes.  Directly  overhead 
and  parallel  with  the  conveyor  belt  and  about  5J  feet  from  the  plat- 
form was  a  rapidly  revolving  shaft,  which  operated  the  various  ma- 
chines in  the  plant.  This  shaft  was  protected  by  a  board  on  the  side 
nearest  the  employee  but  was  unprotected  below.  The  slicer  machine 
became  clogged,  and  Mrs.  Hamilton  leaned  over  the  belt  and  under 
the  shaft  to  clear  the  potatoes  away.  As  she  did  so  her  hair  was 
caught  in  the  rapidly  revolving  machinery  and  pulled  off  so  that  she 
was  completely  scalped.  She  was  awarded  $8.89  regular  weekly  com- 
pensation for  temporary  total  disability  and  the  weekly  sum  of  $4.45 
as  additional  compensation  because  of  the  company's  "  willful  mis- 
conduct" in  failing  to  guard  the  overhead  shaft  and  render  the 
work  place  safe.  The  company  denied  it  had  been  guilty  of  willful 
misconduct  and  appealed.  In  affirming  the  award  granting  the  ad- 
ditional compensation  the  court  rendered  an  opinion,  of  which  the 
following  is  a  part: 

The  first  question  presented  is,  then,  was  the  commission  justified 
in  finding  that  the  petitioner  was  guilty  of  "  serious  misconduct "  ? 
There  is  no  statutory  definition  of  this  term. 

There  should  be  no  difference  in  principle  between  the  degree  of 
care  required  of  an  employer  and  that  exacted  from  an  employee. 
"  Serious  misconduct "  of  an  employer  must  therefore  be  taken  to 
mean  conduct  which  the  employer  either  knew,  or  ought  to  have 
known,  if  he  had  turned  his  mind  to  the  matter,  to  be  conduct  likely 
to  jeopardize  the  safety  of  his  employees.  It  seems  clear  that, 
according  to  this  test,  the  commission  was  amply  warranted  in  find- 
ing that  the  maintenance  of  the  improperly  protected  shafting 
immediately  over  and  in  close  proximity  to  tne  conveyor  belt  was 
such  serious  misconduct.  Mrs.  Hamilton's  testimony  that  she  had 
been  instructed  to  keep  the  belt  and  the  "slicer"  clear  is  uncon- 
troverted,  and  it  plainly  appears  from  the  testimony  of  the  other 
employee  that  in  order  to  do  so  it  was  natural  that  she  should  lean 
over  the  belt,  thereby  bringing  her  head  in  dangerous  proximity  to 
the  revolving  shaft.  From  the  evidence  which  we  have  summarized 
we  can  not  hold  that  the  commission  was  not  justified  in  finding  that 
the  place  at  which  the  employee  was  required  to  work  was  unsafe. 

Next  as  to  whether  such  serious  misconduct  was  "  willful."  It  has 
freauently  been  said  that  willful  misconduct  involves  the  knowledge 
of  tne  person  that  the  thing  which  he  is  doing  is  wrong.  Conceding 
that  knowledge  is  required,  it  seems  to  us  that  in  order  to  prove  the 
requisite  knowledge,  it  is  not  necessary  for  the  evidence  to  snow  posi- 
tively that  the  person  was  notified  of  the  unsafe  condition  of  his 
premises,  but  that  it  is  sufficient  if  it  appears  that  the  circumstances 
surrounding  the  act  of  commission  or  omission  are  such  as  "  evinced 
a  reckless  disregard  for  the  safety  of  others  and  a  willingness  to 
inflict  the  injury  complained  of." 
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According:  to  the  findings,'  the  failure  to  guard  the  shafting  was 
in  direct  violation  of  a  general  safety  order  of  the  commission.  It 
is  not  contended  that  the  making  of  this  regulation  was  not  within 
the  power  of  tiiie  commission,  an<L  by  sections  48  and  49  of  the  work- 
men s  c6mpen§ation  act,  such  orders  "  are  conclusively  presumed  to 
be  reasonable  and  lawful."  In  the  face  of  the  evidence  it  can  not 
be  held  that  the  finding  that  the  petitioner  was  guilty  of  serious  and 
willful  misconduct  in  maintaining  the  unguarded  shafting  is  with- 
out support. 

We  now  turn  to  consider  petitioner's  claim  that  section  6  (6) 
authorizing  increased  benefits  m  cases  of  willful  misconduct  is  uncon- 
stitutional. The  constitution  as  it  stood  at  the  time  the  legislation 
in  force  on  June  7,  1919,  was  enacted,  empowered  the  legislature  to 
create  a  liability  on  the  part  of  employers  "to  compensate  their 
employees"  for  any  injury  received  in  the  course  of  their  employ- 
ment, "irrespective  of  the  fault  of  either  party."  (Article  20,  21.) 
This  language  does  not  authorize  the  creation  of  a  liability  for  any- 
thing more  than  compensation.  If  the  50  per  cent  to  be  added  m 
cases  where  the  injury  is  caused  by  the  willful  misconduct  of  the 
employer  is  given  as  a  penalty  on  the  employer  for  such  misconduct, 
and  not  as  compensation  to  the  emplovee  for  his  injury,  the  pro- 
vision is  not  within  the  power  given  to  tlie  legislature  by  said  section, 
and  if  it  has  no  other  sanction,  it  is  beyond  the  legislative  power 
and  void. 

But  the  provision  in  question  is  founded  upon  a  different  theory. 
It  is  obvious  from  the  language  of  sections  6  and  9  of  the  act  of 
1917,  and  from  the  act  as  a  whole,  that  the  ordinary  schedule  of 
compensation  there  established  was  not  considered  to  be  full  and 
complete  compensation  for  the  injuries  received.  The  purpose  was 
to  take  a  part  of  the  burden  imposed  by  the  injury  from  the  injured 
employee  and  transfer  that  part  to  the  employer,  to  be  ultimately 
borne  by  the  community  in  general  as  an  addition  to  the  cost  of 
production. 

It  is  therefore  to  be  assumed  the  legislature  found  that  the  actual 
injury  by  loss  of  earnings  and  other  elements  of  damage,  not  includ- 
ing expenses  for  costs  of  treatment  and  the  like,  would  be  at  least 
50  per  cent  more  than  the  fixed  schedule  would  come  to,  and  that  it 
was  deemed  just,  if  the  injury  was  caused  by  willful  misconduct  of 
the  employer,  he  should  be  made  to  pay  a  greater  proportion  of  the 
burden,  and  the  allowance  in  such  a  case  should  be  increased  by  add- 
ing 50  per  cent  thereto.  This  considered,  the  additional  allowance 
is  really  for  additional  compensation  in  the  strict  sense,  and  not  for 
exemplary  damages.  This  being  the  case,  the  power  to  enforce  it 
was  properly  given  to  the  commission  under  the  provisions  of  section 
21,  article  20,  of  the  constitution. 


Workman's  Compensation — Willful  Mtsconduc?t — Disobedience 
OF  Rules — Indianapolis  Light  A  Heat  Co.  v.  Fitzwdter^  Appellate 
Court  of  Indiana  {Dec.  11^  1918)^  121  Northeastern  Reporter^  p^O^ 
126. — Fitzwater  was  employed  by  the  heat  company  as  a  lineman. 
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While  in  the  company's  employ  he  was  engaged  in  removing  some 
heavy  copper  wires  from  a  pole  of  the  company  and  replacing  them 
witti  lighter  wires.  He  had  fastened  a  rope  to  one  of  the  heavy  wires 
and  cut  it  and  had  lowered  it  to  the  ground.  He  then  proceeded  to 
fasten  some  tape  to  the  wire  where  the  rope  was  fastened  to  it,  and 
while  doing  so  he  received  an  electric  shock  which  killed  him.  The 
company  had  issued  written  rules  for  its  employees  designed  to  make 
them  observe  habits  that  would  promote  their  safety.  Copies  of 
these  rules  had  been  given  to  Fitzwater  long  before  his  death,  but 
the  company  had  never  made  any  great  attempt  to  enforce  them.  An 
award  was  made  to  Fitzwater's  widow,  from  which  the  employer 
company  appealed,  claiming  that  the  failure  of  the  deceased  to  use 
rubber  gloves  and  an  insulating  stool  and  to  otherwise  obey  its  rules 
constituted  willful  n^ligence,  for  which  no  recovery  could  be  law- 
fully had.  In  allowing  the  award  to  standi  Judge  Ibach,  speaking 
for  the  court,  said,  in  part : 

As  we  have  said,  the  determination  of  the  controversy  in  this  case 
depends  entirely  upon  whether  the  injury  and  death  of  the  decedent 
was  caused  by  his  own  willful  misconduct,  and  the  burden  of  showing 
this  fact  rested  upon  the  appellant  (employer).  It  has  repeatedly 
been  held  that "  willful  misconduct "  means  something  different  from 
and  more  than  negligence,  however  great;  it  involves  conduct  of  a 
quasi  criminal  nature,  the  intentional  doin^  of  something,  either  witii 
knowledge  that  it  is  likely  to  result  in  senous  injury  or  with  a  wan- 
ton and  reckless  disregard  of  its  probable  consequences.  (Haskell 
Barker  Car  Co,  v.  Kav,  119  N.  E.  811  [Bui.  No.  258,  d.  230].) 

It  may  be  conceded  that  the  evidence  shows  decedent  to  have  been 
guilty  of  contributory  negligence  in  doing  the  particular  work  re- 
quired of  him — ^that  is  to  say,  he  did  not  exercise  that  degree  of  care 
which  the  conditions  and  circumstances  called  for;  but  negligence 
does  not  prevent  compensation.  And  it  might  be  said  that  there  was 
some  evidence  before  the  board  which  would  justify  the  inference 
that  the  decedent  was  guilty  of  an  infraction  of  certain  rules  of  appel- 
lant company  which  were  enforced  with  little  or  no  diligence  and 
were  left  largely  to  the  option  and  discretion  of  its  employees  for 
their  enforcement,  but  this  falls  far  short  of  willful  misconduct  as 
intended  and  contemplated  by  the  statute.  There  must  be  shown  an 
intentional  disobedience  to  a  strictly  enforced  rule  to  support  tlie 
defense  of  willful  misconduct. 


Workmen's  Compensatiox— Willful  Misconduct — ^Exclusive- 
NEss  or  Remedy — Exemplary  Damages — Stricklen  v.  Pearson  Const 
Co^  Supreme  Court  of  Iowa  {Dec.  H^  1918)^  169  Northwestern  Re- 
porter^ page  628. — ^The  plaintiff,  Stricklen,  was  in  tiie  employ  of  the 
defendant  company,  and  during  the  construction  of  a  pier  the  fore- 
man ordered  Stricklen  to  descend  into  a  pier  hole  to  do  some  work 
there.    While  working  in  this  hole  the  earth  caved  in  and  he  was 
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injured.  Both  parties  had  chosen  to  be  governed  by  the  workmen's 
compensation  law,  and  Stridden  was  granted  an  award  for  com- 
pensation, which  the  defendant  has  paid.  Stricklen  now,  however, 
brings  an  action  at  law  for  exemplary  damages  because  of  the  gross 
and  reckless  negligence  of  the  defendant  and  its  foreman.  The 
lower  oourt  refused  to  allow  the  exemplary  damages,  and  the  plain- 
tiff appeals.  In  affirming  the 'judgment  of  the  lower  court  Judge 
Weaver  spoke  in  part  as  follows : 

The  pleadings  are  not  in  all  respects  quite  clear,  but,  as  we  under- 
stand the  record,  the  first  and  principal  claim  advanced  by  the  plain- 
tiff is  tbiat,  although  both  parties  had  accepted  the  terms  of  the 
compensation  act  and  damages  had  been  awai'ded  and  paid  pursuant 
to  such  act,  the  plaintiff  may  still  sue  his  employer  at  hiw  and  re- 
cover exemplary  damages  if  his  injury  was  received  under  eircum- 
stances  which  would  have  justified  the  assessment  of  exemplary  dam- 
ages had  the  compensation  act  not  been  adopted. 

The  proposition  is  unsound,  and  no  authmdty  holding  otherwise 
has  been  called  to  our  attrition.  Generally  speaking,  exemplary 
damages  are  nev^r  a  matter  of  right.  If  a  party  suff^*s  an  action- 
able injury,  the  extent  of  his  right  to.  demand  a  recovery  of  damages 
is  the  sum  or  amount  which  the  jury  (or  court  if  it  be  tried  without 
jury)  finds  from  the  evidence  will  fairly  compensate  him.  If  the 
jury  or  court  in  any  given  ease  goes  beyond  that  measure  of  recovery 
and  increases  that  amount  found  in  his  favor  by  an  allowance  of 
exemplary  damages,  it  is  not  because  they  are  needed  to  make  him 
whole  but  because  the  wrongful  act  of  which  he  complains  has  been 
done  in  malice  or  in  such  high-handed  and  reckless  disregard -of  duty 
that  the  award  is  thus  increased  by  way  of  punishment  or  example. 
It  is  true  the  plaintiff  gets  the  benefit  of  exemplary  damages  when 
recovered  and  collected,  but  they  come  to  him  by  the  grace  oi  the  law, 
and  not  as  a  matter  of  right,  if  a  plaintiff  is  awarded  a  fair  com- 
pensation for  his  injuries  no  court  will  grant  him  a  new  trial  be- 
cause the  jury  has  failed  to  award  him  exemplary  or  punitive 
damages. 

In  short,  {rfaintiff,  having  accepted  compensation  from  his  em- 
ployer for  the  injuries  of  which  he  complains,  can  have  no  standing  in 
court  to  aeeert  the  employer's  further  liability  to  him  on  that 
account. 

Workmen's  Compensation — "  Wiiuul  Misconduct  " — Failure  to 
USE  Besfiratob — General  Americcm  Tanh  Car  Corporation  v. 
Barchardt^  Appellate  Court  of  Indiana  (March  13^  1919)^  122  North- 
eastern Reporter^  page  433. — Borchardt  was  in  the  employ  of  the 
tank  car  corporation  when  he  and  another  employee  were  instructed 
to  dry  out  three  tank  cars  and  paint  their  interior.  This  they  pro- 
ceeded to  do  at  the  command  of  a  foreman,  who  provided  them  with 
a  respirator  and  cautioned  them  not  to  go  into  the  tank  cars  without 
wearing  it.  After  the  tanks  had  been  dried  out  Borchardt  went  into 
the  tank  wearing  the  respirator  and  proceeded  to  paint  the  interior 
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of  the  tank.  After  several  minutes  he  came  out  and  announced 
that  the  respirator  did  not  work,  whereupon  his  coemployee  went 
into  the  tank  to  continue  with  the  painting  and  without  wearing  the 
respirator.  When  he  came  out  after  four  or  five  minutes,  Borchardt 
again  went  into  the  tank,  but  this  time  he  did  not  wear  the  respirator 
and  stayed  eight  or  ten  minues,  but  did  not  come  out.  Upon  investi- 
gation it  was  discovered  that  he  was  dead,  having  been  overcome  by 
the  poisonous  fumes  of  the  paint.  His  mother  applied  for  and  re- 
ceived compensation,  which  the  corporation  contested  on  the  ground 
that  Borchardt  met  his  death  through  his  own  willful  misconduct. 
In  affirming  the  judgment  of  the  lower  court  which  sustained  the 
award,  the  court  said  in  part : 

There  is  no  evidence  that  the  deceased  ever  refused  to  obey  orders 
or  to  follow  instructions.  The  fair  and  reasonable  inference  to  be 
drawn  from  the  finding  of  the  board,  as  well  as  from  the  evidence,  is 
that,  if  the  respirator  had  not  become  out  of  order  he  would  have 
used  it.  He  put  it  on  and  tried  to  use  it,  but  for  some  unknown 
cause  it  was  out  of  order  and  would  not  work.  His  failure  to  use 
the  respirator  was  not  because  of  willfulness  cm  his  part,  but  because 
it  was  out  of  order. 

"  Willful  misconduct "  means  a  deliberate  purpose  not  to  discharge 
some  duty  necessary  to  safety.  It  implies  obstinacy,  stnbbornness, 
design,  set  purpose,  and  conduct  quasi  criminal  in  nature. 


Workmen's  Compensation  —  Willful  Misconduct  —  Impulsivje 
Act — Hyman  Bros.  Box  cfe  Label  Co.  V.  Industrial  Accident  Commit 
sion^  Supreme  Court  of  California  {May  29^  1919),  181  Pacific  Re- 
porter^  page  781^., — This  is  a  proceeding  for  a  writ  of  certiorari  to 
review  an  award  of  the  industrial  commission  made  in  favor  of  one 
Fred  Weiss,  a  minor  20  years  of  age,  who  was  employed  by  the 
Hyman  company  as  a  press  feeder.     Weiss  was  injured  by  having 
his  hand  caught  in  a  printing  press,  to  which  he  was  "feeding" 
pieces  of  pasteboard  that  were  cut  by  the  machinery  into  proper 
shape  for  use  in  making  pasteboard  boxes.    At  the  time  of  the  injury 
he  was  an  experienced  worker.    When  he  was  first  employed  by  the 
Hyman  company  he  had  been  explicitly  instructed  and  warned  that 
he  must  not  place  his  hand  in  the  machinery  while  it  was  in  motion, 
but  on  the  occasion  of  the  injury  he  impulsively  made  a  grab  for 
some  loose  sheets  which  were  falling  into  the  body  of  the  press  and 
had  his  hand  caught  and  injured.    The  Hyman  company  claimed 
that  Weiss's  act,  in  disregard  of  his  instructions  and  the  warning, 
amounted  to  willful  misconduct  and  that  he  was  therefore  not  en- 
titled to  compensation.    The  court  rejected  this  contention,  saying  in 
part: 
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The  industrial  accident  commission  found  that  in  attempting  to 
catch  the  card  "  the  employee  acted  instinctively,  without  reflection, 
and  such  act  did  not  constitute  willful  misconduct,  and  that  there- 
fore said  injurj  was  not  caused  by  willful  misconduct  of  the  em- 
ployee." Petitioners  attack  this  finding  as  contrary  to  the  evidence. 
This,  they  say,  is  the  case  of  an  employee  who,  with  full  appreciation 
of  the  danger,  violated  specific  instructions  given  him  for  hi§  own 
protection.  The  question  before  us,  therefore,  is  whether  or  not  the 
described  actions  of  the  employee  amounted  to  willful  misconduct. 
That  an  answer  to  such  a  problem  goes  to  the  jurisdiction  of  the  in- 
dustrial accident  commission  is  settled  by  decisions  of  this  court. 
(Great  Western  Power  Co.  v.  Pillsburv,  170  Calif.  180,  149  Pac.  35 
[Bui.  No.  189,  p.  292] ;  Fidelity  &  Deposit  Co.  v.  Industrial  Accident 
Commission,  171  Cal.  728, 154  Pac.  834  [Bui.  No.  224,  p.  351].) 

The  doctrine  that  an  unpremeditated  and  impulsive  act  in  viola- 
tion of  orders  may  not  be  willful  misconduct  finds  some  support  in 
the  authorities,  but  usually  nonage  is  an  element  of  the  decisions  in 
which  such  doctrine  has  been  upheld.  It  seems  to  us,  however,  that 
the  age.  of  the  person  injured  does  not  necessarily  make  a  material 
difference.  The  tendency  to  recover  something  falling  from  a  ma- 
chine; to  reach  for  a  hat  blown  off  the  head  oy  a  sudden  gust  of 
wind ;  to  apply  the  brakes  to  a  "  skidding  "  automobile ;  in  short, 
to  perform  acts  of  many  sorts  upon  the  impulse  of  the  moment  is 
not  the  failing  of  youth  alone.  The  true  tests  to  be  applied  have 
reference  to  the  nature  of  the  work  being  performed  and  tne  circum- 
stances of  each  particular  case.  This  court  has  been  at  pains  more 
than  once  to  define  "  willful  misconduct."  Perhaps  the  best  definition 
(and,  incidentally,  the  one  cited  by  both  parties  to  this  controversy) 
is  the  one  found  m  the  opinion  in  Ureat  Western  Power  Co.  v.  Indus- 
trial Accident  Commission,  170  Calif.  180^  at  page  189,  149  Pac.  35 
[Bui.  No.  189,  p.  292].    The  court  used  this  language : 

"  Willful  misconduct  means  something  more  than  negligence.  It 
does  not  include  every  violation  or  disregard  of  a  rule.  But  it  can 
not  be  doubted  that  a  workman  who  violates  a  reasonable  rule  made 
for  his  own  protection  from  serious  bodily  injury  or  death  is  piilty 
of  misconduct,  and  that  where  the  workman  deliberately  violates 
the  rule,  with  knowledge  of  its  existence  and  of  the  dangers  accom- 
panying its  violation,  he  is  guilty  of  willful  misconduct." 

In  that  case  there  was  no  room  for  the  application  of  the  doctrine 
of  sudden  impulse.  The  facts  of  the  present  case  are  vastly  dif- 
ferent. Admittedly  the  petitioner  Weiss  knew  the  rule.  Admittedly 
he  did  something  in  apparent  violation  of  the  rule,  which,  if  it  had 
been  the  result  of  deliberate  intention,  would  have  amounted  to  will- 
ful misconduct;  but  the  circumstances  were  such  that  any  person, 
experienced  or  not,  might  have  impulsively  put  himself  in  jeopardy 
as  this  young  man  did,  without  any  intent  to  violate  a  known  rule. 
There  is  evioence  to  support  the  conclusion  reached  by  the  industrial 
accident  commission,  and  we  are  of  the  opinion  that  upon  this  branch 
of  the  case  a  correct  conclusion  was  reached. 

The  decision  in  this  case  was  followed  in  a  subsequent  case  (West- 
ern Pacific  E.  Co.  V.  Industrial  Accident  Commission,  181  Pac,  787) 
where  one  Earl  Dean,  a  young  man  of  18,  operating  a  drill  with  an 
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upright  shaft,  which  machiBe  carried  the  warning  sign,  ''  Stop  be- 
fore oiling,  repairing,''  etc.,  on  seeing  a  stream  of  grease  running 
down  the  framework  made  an  impulsive  dive  with  a  cloth  at  it,  so 
that  his  hand  was  drawn  into  the  machine  and  injured- 

But  where  a  workman  undertook  to  chip  a  burr  off  a  bar  in  which 
he  was  drilling  holes  and  neglected  to  obtain  and  use  goggles,  the 
uae  oi  which  was  specifically  directed  in  such  cases,  and  suffered 
injury  thereby,  it  was  said : 

He  voluntarily  and  intentionally  omitted  to  obtain  and  use  goggles, 
ccmtrar^  to  rules  of  which  he  had  knowledge  and  contrary  to  specific 
instructions,  all  of  which  were  laid  down  for  his  protection.  The 
only  reasonable  explanation  is  that  he  disliked  the  goggles  because 
they  were,  as  he  said,  '^  in  his  way,'^  and  so  he  preferred  to  take  the 
chance  of  personal  injury.  This  was  misconduct  and  it  was  serious. 
(McAdoo,  Director  General  of  Railroads,  v.  Industrial  Accident 
Commission,  181  Pac.  400.) 

The  customary  award  was  therefore  reduced  one-half,  as  pro- 
vided in  such  cases. 
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Vice  principals 114,115 

Volunteers 115,116 

WlUftil  misconduct 102,103 

E  mpldy  ment  offices 161, 152 

Employment  relation ^t  - : , .  tt,  90 

Enticing  employees -x : .  86-® 
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Interference  with  employment 179-181, 188-191, 203-2U6, 218-221, 248-250, 254, 255,  270, 271 ,  278-280 
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Membership  as  ground  .s  for  discharge 2C-^21 1 
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Right  of  owners,  etc.,  to  work 214-216 

Right  to  organize 205,206,208-211,239-241 

Rights  of  members  of  susi)ended  unions 274-278 

Rules 201-203,233-230,274-278,280-282 

Secondary  boycott 174-179, 231-23J 

Status  of  employees  on  strike 271-274 

Strike  benefits 239-Ml 

Strike  breakers,  unlawful  arrest  of. 251-254 

Strikes 168,169,190,191,223-229,241-274 

Suspension  of  union 274-278 

Sympathetic  strikes 225-229,278-280 

Lockouts 280-282 

Manufacturers'  organizations 280-282 

Mechanics'  liens,  severability  of 290, 291 

Mine  regulations 116,117,282 

Minimum  wage  law,  enforcement  of 291-298 

Municipal  conduct  of  business 282-284 

Pensions  for  public  employees 21, 2W-288 

Peonage 85-88 

"  Property  rlglit,"  conduct  ol  business  as 270, 271 

Relief  ajjsoclations : 

Deductions  from  wages 284-288 

Refund  of  dues  paid  m 288,289 

Retroactive  amendments  of  rules 285, 288 

Sututes  regulating 284-2S8 

Retirement  of  cl\il  employees 21 

R  ight  to  do  business 243-245, 270, 271 

Sabotage 195-197 

Seamen 88,89,207-300 

Seats  for  female  employees 150 

Service  let  ters 90-93 

Tips 289.317 

Trade  secrets 9^,94 

Wages: 

Assignment ,  effect  of  new  employment  on 290 

Award  of  War  Labor  Board 180,187 

Deductions  team,  tor  pensions 281-288 
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INTRODUCTION. 

Prior  to  the  year  1912  the  series  of  bimonthly  bulletins  of  the 
Bureau  (eariiar  the  Department  of  Labor,  now  tha  Bureau  of  Labor 
Statistics)  carried  court  decisions  as  a  part  of  their  contents.  Be- 
ginjftisg  with  that  year,  aiinual  bulletins  hare  been  pubBshad,  devoted 
exclusiTely  to  the  presentation  of  the  deciaionfl  of  courts  and  the 
opinions  of  the  Attorney  General  of  the  United  States  bearing  on 
various  phases  of  labor.  Theae  bulletins  are  niunbered  112,  152,  169, 
189, 224,  246,  258,  and  290.  The  last  number  named  carries  decisions 
for  1919  and  1920,  the  material  for  these  two  years  having  been  com- 
bined for  a  variety  of  reasons. 

It  is  not  attempted  to  present  a  complete  list  of  cases  of  the  classes 
used,  but  rather  to  present  illustrative  cases  embodying  the  principles 
under  consideration  from  time  to  time.  No  bulletin  is  therefore  a 
complete  treatise  of  the  law  of  labor,  but,  taking  the  series  together, 
practically  every  form  of  legal  question  within  the  field  is  passed 
upon.  The  cases  used  are  in  the  main  from  the  State  courts  of  last 
resort  and  the  Federal  courts,  though  in  some  instances  cases  from 
courts  of  appellate  but  not  final  jurisdiction  are  taken.  This  is 
notably  true  with  regard  to  the  Supreme  Court  of  New  York,  which 
furnishes  a  number  of  important  cases  affecting  labor  organizations, 
the  appellate  court  of  Indiana  determining  many  compensation  cases, 
and  a  few  other  courts  of  secondary  rank  for  which  decisions  are 
published  by  the  West  Publishing  Co.  in  the  National  Reporter 
System.  This  system  of  reports  is  depended  upon  in  the  main  for 
the  cases  presented,  the  Washington  Law  Beporter  furnishing  ma- 
terial for  the  District  of  Columbia,  and  advance  sheets  of  the  opinions 
of  the  Attorney  General  for  the  Department  of  Justice. 

The  material  is  abridged,  the  statement  of  facts  being  in  the  lan- 
guage of  the  editors,  usually  with  quotations  from  the  language  of 
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the  court  setting  forth  the  conclusions  of  law,  though  occasionally 
the  findings  are  stated  in  a  briefer  form  by  the  editors  without  quo- 
tations. The  decisions  used  are  for  the  most  part  those  appearing 
in  the  publications  named  during  the  calendar  year  covered.  The 
present  bulletin  presents  material  as  follows : 

Opinions  of  the  Attorney  General,  volume  32,  page  369  to  volume 
33,  page  106. 

Supreme  Court  Reporter,  volume  41,  page  65  to  volume  42,  page  70. 

Federal  Reporter,  volume  268,  page  97  to  volume  275,  page  880. 

Northeastern  Reporter,  volume  128,  page  801  to  volume  132,  page 
927. 

Northwestern  Reporter,  volume  180,  page  1  to  volume  185,  page  352. 

Pacific  Reporter,  volume  193,  page  561  to  volume  201,  page  1119. 

Atlantic  Reporter,  volume  111,  page  689  to  volume  115,  page  368. 

Southwestern  Reporter,  volume  225,  page  289  to  volume  234,  page 
720. 

Southeastern  Reporter,  volume  104,  page  785  to  volume  109,  page 
624. 

Southern  Reporter,  volume  86,  page  449  to  volume  89,  page  927. 

New  York  Supplement,  volume  184,  page  833  to  volume  190,  page 
864. 

Washington  Law  Reporter,  volume  49. 

OPINIONS  OF  THE  ATTORNEY  GENERAL. 

The  Attorney  General  of  the  United  States  renders  opinions  on 
request  of  the  President  and  certain  other  officers  of  the  Govern- 
ment, usually  referring  to  a  specific  case,  thoa^  in  some  instances 
a  general  principle  is  considered.  No  case  involving  the  question 
of  employment  relations  or  other  phase  of  labor  was  passed  upon 
during  the  year  1921,  unless  the  retirement  law  for  Federal  em- 
ployees bfe  regarded  as  an  exception.  The  law  became  operative  in 
August,  1920,  and  some  rulings  under  it  were  noted  in  Bulletin  No. 
290.  The  act  applies  to  "  all  employees  in  the  classified  civil  service,'' 
providing  retirement  benefits  for  those  who  have  reached  the  pre- 
scribed age  (70  years  for  the  great  majority  of  employees)  who  have 
rendered  at  least  15  years  of  service. 

The  question  of  status  was  involved  in  the  case  of  a  plate  printer  of 
long  experience  and  service  in  the  Bureau  of  Engraving  and  Print- 
ing, who  had  resigned  in  1914.  During  the  war  emergency,  appoint- 
ments without  examination  were  authorized,  and  the  employee  wns 
reinstated.  On  reaching  the  age  of  70  years  he  was  automatically 
dropped,  but  was  denied  an  annuity  on  the  ground  that  he  did  not 
possess  a  classified  status.  This  ruling  of  the  Commissioner  of 
Pensions,  who  is  charged  with  the  general  administration  of  the  act, 
was  approved  by  the  Attorney  General  (Bradford  case,  33  Op.  A.  G. 
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93).  Similarly,  a  disabled  employee,  wishing  retirement  on  account 
of  disability  prior  to  the  attainment  of  the  statutory  age  limit  was 
regarded  by  the  Civil  Service  Commission  as  not  eligible  to  an  an- 
nuity because  he  had  been  appointed  without  examination.  This, 
too,  was  submitted  to  the  Attorney  General,  and  approved  (Shelley 
case,  33  Op.  A.  G.  106).  The  definition  of  the  "  classified  civil  serv- 
ice "  was  held  to  include  "  only  those  positions  to  which  appointment 
must  be  made  from  lists  certified  by  the  Civil  Service  Commission 
after  examination,  and  to  those  persons  only  who  are  thus  appointed." 
A  broader  inclusion  indicated  by  the  language  of  a  rule  of  the 
commission  quoted  in  the  opinion  was  said  to  refer  only  '^to  the 
potentiality,  not  the  actuality,  of  classification."  If  the  President 
excepts  any  position  from  the  requirements  for  examination  and  cer- 
tification by  the  Civil  Service  Commission,  '^  the  effect,  in  law,  is  to 
withdraw  the  said  positions  and  persons  from  the  classified  service, 
and  to  leave  them  in  the  same  situation  as  if,  to  that  extent,  no  classifi- 
cation whatsoever  had  been  made." 

This,  of  course,  resulted  in  a  denial  of  the  application  for  a  retire- 
ment annuity  in  both  cases. 

It  may  be  noted  that  on  March  27,  1922,  following  the  foregoing 
opinions,  Congress  enacted  an  interpretative  law,  construing  the  re- 
tirement act  ^'to  include  all  persons  who  have  been  heretofore  or 
who  may  hereafter  be  given  a  competitive  status  in  the  classified  civil 
service  with  or  without  competitive  examination,"  thus  enlarging  the 
act  somewhat,  as  compared  with  the  foregoing  opinions. 

Benefits  accruing  but  not  paid  on  account  of  the  procedure  required 
between  the  time  of  application  and  the  death  of  the  applicant  were 
held  to  belong  to  the  estate  of  the  deceased  claimant.  (Weller  case, 
82  Op.  A.  G.  552.)  "The  annuity  granted  under  the  provisions  of 
this  act,  while  partaking  of  the  nature  of  a  reward  for  faithful  serv- 
ice, is  not  to  be  construed  as  a  pure  gratuity."  The  contributions 
made  by  the  employee  differentiate  this  annuity  from  Army  and  Navy 
pensions. 

An  employee  on  protracted  leave  without  pay  on  account  of  sick- 
ness was  held  entitled  to  compensation  though  she  had  rendered  no 
service  from  July  12,  1918,  to  the  date  the  act  became  effective  in 
August,  1920.  The  status  of  the  employee  was  of  one  on  furlough 
without  separation  from  the  service,  and  she  retained  the  rights  con- 
ferred by  the  law  upon  employees  to  whom  the  law  applies.  (Heth 
case,  32  Op.  A.  G.  424.)  However,  where  one  has  been  separated 
from  the  service  and  is  beyond  the  retirement  age  he  can  not  be 
reinstated  nor  can  a  person  beyond  retirement  age  be  employed  after 
the  taking  effect  of  the  act.     (McCammon  case,  32  Op.  A.  G.  553.) 
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DECISIONS  OF  THE  COURTS. 

ALIENS. 

The  Federal  contract  labor  law,  so  called,  also  forbids  encourage- 
ment of  immigration  **  in  any  way."  The  United  States  Circuit  Court 
of  Appeals  found  an  employer  guilty  of  a  riolation  of  this  statute 
where  in  the  course  of  correspondence  he  informed  a  citizen  of  Nova 
Scotia  that  he  had  a  place  for  him  and  would  keep  one  open  for  his 
wife  when  she  might  be  able  to  come  (U.  S.  v.  International  Silver 
Co.,  p.  61) ,  reversing  the  court  below.    (See  Bui.  No.  290,  p.  71.) 

An  attempt  by  the  State  of  California  to  tax  unnaturalized  aliens, 
making  employers  liable  for  the  annual  poll  tax,  was  held  unconsti- 
tutional by  the  Supreme  Court  of  the  State  (Ex  parte  Kotta,  p.  52), 
as  denying  persons  within  the  jiirisdiction  of  the  State  equal  protec- 
tion of  the  laws. 

CONTRACT  OF  BHPLOYMSNT. 

SNFORCEXEITT. 

A  theatrical  company  was  held  entitled  to  an  injunction  against 
certain  performers  who  undertook  to  repudiate  a  contract  for  one 
year,  which  gave  the  employer  an  option  for  a  second  year's  service. 
(Shubert  Theatrical  Co.  v.  Rath,  p.  64.)  The  court  held  that  a  con- 
tract for  exclusive  services  would  sustain  the  injunction  against  a 
contract  with  a  rival  manager.  The  fact  that  the  contract  called  for 
the  performance  of  acrobatic  feats  on  Sunday  was  held  not  to  in- 
validate the  law,  since  it  was  not  shown  that  such  exhibitions  as  were 
contemplated  were  unlawful. 

Another  case  involving  the  enforcement  of  an  alleged  agreement 
as  to  engaging  in  competitive  business  was  before  the  Supreme  Court 
of  New  York,  Appellate  Division.  (Kaiimagraph  Co.  v.  Stampa- 
graph  Co.,  p.  57.)  Here  the  question  involved  was  one  of  trade 
secrets,  and  the  court  below  granted  a  perpetual  injimction  against 
former  employees  of  the  plaintiff  company,  forbidding  their  ever  en- 
gaging in  a  similar  business.  The  appellate  division  reversed  this, 
saying  there  was  no  evidence  that  there  was  a  secret  process  involved 
or  that  the  plaintiff  had  exclusive  rights  in  the  process  used. 

The  enforcement  of  an  agreement  to  arbitrate  was  attempted  in 
In  re  Division  132  of  Amalgamated  Association  of  Street  and  Electric 
Railway  Employees  of  America  {p.  59).  The  court  found,  however, 
that  the  petitioners  themselves  had  unjustifiably  abandoned  the  em- 
ployment and  had  no  status  ss  employees,  even  if  there  had  been  a 
valid  agreement  to  arbitrate,  which  was  not  found  in  the  contract 
under  consideration. 
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BBEACH. 

A  Georgia  statute  prorides  penalties  for  the  acceptance  of  ad- 
vances and  failure  to  perform  the  services  contracted  for  where 
fraud  is  shown  to  exist  In  Cray  ton  v.  State  (p.  60)  an  alleged 
offender  was  discharged  where  it  appeared  that  there  was  not  suffi- 
cient evidence  of  a  lack  of  good  cause  for  the  failure  to  carry  out  the 
contract,  the  burden  of  doing  so  resting  on  the  State.  Much  the  same 
situation  is  discussed  in  Smith  v.  State  (p.  60) ,  where  the  same« 
statute  was  involved.  The  court  of  appeals  reversed  a  judgment  of 
the  court  below,  holding  that  the  fraudulent  intent  must  exist  at  the 
time  the  contract  is  made,  and  that  this  was  not  proved. 

Breach  by  an  employer  was  the  ground  of  an  action  by  a  dis- 
charged  employee  who  had  a  contract  for  5  years'  service  and  was 
discharged  at  the  end  of  one  year.  (Golden  Rod  Mills  v.  Green,  p. 
61.)  The  right  to  discharge  for  unsatisfactory  service  was  not  spe- 
cifically retained,  and  the  question  of  the  nature  of  the  service  ren- 
dered was  held  properly  one  for  a  jury.  The  same  questicm  as  to 
right  of  discharge  was  involved  in  the  case,  American  Trading  Com- 
pany V.  Steele  (p.  61).  The  discharged  employee  was  under  a  con- 
tract to  do  his  work  ^^  in  an  efficient  and  satisfactory  way,"  which 
was  held  not  to  be  the  same  as  ^^  satisfactory  to  the  employer." 

The  nature  of  an  agreement  for  employment  for  the  remainder  of 
one's  life  was  passed  upon  by  the  Court  of  Appeals  of  Geoi^ia.  The 
right  to  recover  damages  for  unwarranted  discharge  was  sustained 
as  against  the  contention  that  a  contract  for  life  was  indefinite  and 
could  be  terminated  at  the  option  of  either  party.  '  However,  recov- 
ery was  from  the  date  of  discharge  to  the  date  of  the  filing  of  the  suit, 
and  not  for  the  life  expectancy  as  originally  sued  for.  (Southern 
Cotton  Oil  Co.  V.  Yarborough,  p.  56.) 

Not  involving  breach,  but  related  thereto  in  an  indirect  way,  was 
the  case  of  Woodson  v.  McLaughlin  (p.  63).  A  ^are  cropper  occu- 
pying a  house  of  his  employer  during  the  time  of  his  employment 
on  the  farm  was  held  not  entitled  to  occupancy  of  the  premises  after 
the  termination  of  his  employment  relation,  the  occupancy  being 
simply  an  incident  of  the  employment.  A  second  case  that  may 
be  noted  here  involved  the  question  of  making  a  new  contract  be- 
fore the  old  one  had  expired.  (Schwartzreich  if.  Bauman-Basch 
(Inc.) ,  p.  67.)  An  employee  was  given  a  new  contract  at  an  increased 
rate  of  pay  to  retain  his  services  over  the  competition  of  a  rival 
bidder.  It  was  decided  that  the  prior  contract  was  canceled  at  the 
time  of  the  making  of  the  new  one,  so  that  a  valid  contract  at  a 
higher  rate  was  in  force  at  the  time  that  the  employer  discharged 
the  workman  after  but  a  few  weeks'  service. 


6  REVIEW  OF  OPINIONS  AND  DECISIONS  OF  COURTS. 

Hr TEBFSBSVCS  WITH  EKPLOTXEHT. 

A  statute  of  Mississippi  provides  penalties  for  willfully  interfer- 
ing with  or  enticing  away  an  employee  under  contract  with  and 
actually  in  the  service  of  another.  In  the  case  in  hand  (Beale  v. 
Yazoo  Yarn  Mill,  p,  65),  the  employee  had  left  the  service  of  the 
original  employer,  assuming  that  he  had  been  discharged  when  he 
refused  to  abide  by  a  condition  named  as  essential  to  continuing  in 
employment.  Conviction  in  the  lower  court  was  reversed  when  it 
appeared  that  the  new  employment,  though  begun  during  the  term 
of  the  original  contract,  was  not  entered  into  until  the  workman  had 
justifiably  abandoned  his  employment. 

A  similar  statute  of  Georgia  was  involved  in  Holt  v.  State  (p.  66), 
a  conviction  being  reversed  for  failui*e  to  show  that  there  was  an 
inducement  offered  for  the  employee  "  to  leave  his  employer  during 
the  term  of  service."  A  different  aspect  of  the  subject  of  interference 
was  considered  in  United  States  Fidelity  &  Guaranty  Co.  v.  Millonas 
(p.  67).  Here  an  insurance  agent  found  an  employee  retained  in 
the  service  of  his  employer,  who  was  a  policyholder  in  the  com- 
pany, after  having  submitted  a  claim  for  compensation  for  injuries. 
The  agent  procured  the  discharge  of  the  workman  because  of  his 
having  brought  the  claim.  The  suit  for  damages  for  procuring  the 
discharge  was  successful,  the  insurance  compan3^  being  held  liable 
for  the  conduct  complained  of  in  maliciously  and  wrongfully  pro- 
curing the  discharge.  The  prevention  of  reemployment  by  a  workman 
given  an  unsatisfactory  clearance  card  was  held  not  to  sustain  a  judg- 
ment for  damages  in  Cleary  v.  Great  Northern  R.  Co.  (p.  76).  The 
plaintiff  was  a  railway  employee  and  could  secure  no  other  employ- 
ment after  his  discharge  because  of  the  statement  made  on  the  clear- 
ance card,  which  he  claimed  was  false.  The  employer  had  entered 
the  cause  of  discharge  as  being  unsatisfactory  service,  and  the  clear- 
ance card  contained  the  same  statement  However,  there  was  no 
proof  that  this  information  had  been  given  by  the  employer  to  any 
other  railroad  company,  so  that  the  offense  of  blacklisting  had  not 
been  shown  to  have  been  committed. 

Two  cases  of  difficult  classification  are  noted  here,  one  involving 
the  status  of  a  baggage  porter  on  a  railroad  during  the  period  of 
control  and  operation  by  the  United  States.  A  bribe  offered  a  bag- 
gage porter  was  held  not  to  be  an  offense  against  the  criminal  code, 
which  penalizes  bribing  an  official  of  the  United  States.  (Krich- 
man  v,  U.  S.,  p.  76.) 

A  novel  case,  and  lying  on  the  border  line  of  labor  decisions,  was  one 
involving  the  charge  of  conspiracy  to  prevent  a  minstrel  performance 
in  a  Tennessee  city,  the  motive  being  to  avoid  the  interruption  of 
farm  work     (Calcutt  v,  Gerig,  p.  55.)    It  was  claimed  that  if  the 
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exhibition  took  place  farm  laborers  would  attend  it  to  the  neglect  of 
the  harvest,  and  the  proprietor  of  the  show  was  subjected  to  mob 
violence  and  the  exhibition  prevented.  A  judgment  for  damages  was 
affirmed. 

SEAXEH. 

Seamen  stand  in  a  peculiar  contract  relation  as  compared  with 
other  employees,  and  special  laws  regulate  their  discharge.  In  Jen- 
kins V.  U.  S.  Emergency  Fleet  Corporation  (p.  70),  seamen  shipped 
at  the  port  of  New  York  for  a  trip  to  various  places  and  back  to  the 
final  port  of  discharge  in  the  United  States  north  of  Cape  Hatteras. 
It  was  held  that  a  discharge  at  Tacoma,  Wash,,  was  not  warranted 
under  the  contract,  that  not  being  the  port  of  final  discharge,  so  that 
the  men  were  entitled  to  wages  during  time  lost,  and  transportation  to 
New  York  if  they  desired  to  go.  In  The  hUand  (p.  71),  it  was  held 
that  seamen  signed  for  a  voyage  could  not  be  required  to  accept  a 
lay  off  while  the  ship  was  undergoing  unexpected  repairs,  but  that 
wages  must  be  paid  for  one  month  under  the  statute.  Where  a  con- 
tract was  for  six  months,  during  which  time  it  was  considered  that  a 
round  trip  would  be  completed,  but  owing  to  delay  the  ship  was  on 
the  African  coast  at  the  expiration  of  this  time,  it  was  held  that  the 
old  contract  had  expired,  and  that  a  new  contract  entered  into  by 
the  captain  imder  protest  was  nevertheless  binding.  (Shanley  i;. 
U.  S.,  p.  69.) 

COMPULSORY  LABOR. 

Kansas  City,  Mo.,  adopted  an  ordinance  penalizing  vagrancy,  idle- 
ness, opposition  to  the  war,  sabotage,  etc.  The  ordinance  was  held 
unconstitutional  in  the  case  of  Ex  parte  Taft  (p.  53) ,  in  which  the  con- 
flict between  the  ordinance  and  State  laws,  as  well  as  its  assumption 
of  Federal  powers,  was  condemned. 

STATE  REGULATION  OF  EMPLOYMENT,  ETC. 

Under  this  head  may  be  noted  a  group  of  cases  each  representing  a 
separate  form  of  intervention  by  the  State  in  regard  to  employment 
or  the  conduct  of  business.  The  first  (Timmons  v.  Morris,  p.  202) 
relates  to  the  constitutionality  of  a  statute  of  a  type  quite  generally 
found,  providing  for  the  licensing  of  barbers.  The  law  had  been 
upheld  by  the  State  supreme  court,  but  the  Federal  court  found  that 
the  arbitrary  exercise  of  power  by  the  board  of  examiners  was  such 
as  to  vitiate  the  law  as  a  health  measure,  which  was  the  only  ground 
for  sustaining  it.    The  act  was  therefore  declared  void. 

The  second  case  discussed  the  power  of  a  city  to  authorize  by  ordi- 
nance group  life  insurance  for  its  employees.     (People  ex  rel.  Ter- 
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bush  &  Powell  (Inc.)  v.  Dibble,  p.  137.)  The  Supreme  Court  of  New 
York  held  that  the  State  possessed  no  such  power,  as  the  objects  of 
insurance  did  not  relate  to  those  interests  to  which  the  activities  of 
the  city  government  must  be  limited. 

The  Supreme  Court  of  South  Dakota  furnished  the  governor  of 
the  State  an  opinion  upholding  the  constitutionality  of  a  law  author- 
izing the  State  to  engage  in  the  manufacture,  distribution,  and  sale 
of  cement  and  cement  products,  taking  the  view  that  such  action  was 
for  a  public  purpose.  (In  re  Opinion  of  the  Judges,  p.  204.)  Not 
authorizing  a  direct  entrance  into  business,  but  providing  for  an 
unusual  degree  of  regulation  of  business  conduct  is  an  act  of  Con- 
gress authorizing  the  control  and  regulation  of  rentals,  ejectments, 
etc.,  in  the  District  of  Columbia.  This  statute  was  held  constitu- 
tional on  the  ground  that  the  letting  of  buildings  in  the  District 
was  clothed  with  a  public  interest  so  great  as  to  justify  r^ulation^ 
in  view  of  the  existing  circumstances.  (Block  d,  Hirsb,  p.  135.)  On 
the  other  hand,  the  so-called  Lever  Act,  undertaking  to  regulate  the 
cost  of  food,  was  declared  unconstitutional,  the  statute  being  so  vague 
and  indefinite  as  to  be  repugnant  to  the  Constitution  of  the  United 
States.  (TJ.  S.  v.  L.  Cohen  Grocery  Co.,  p.  72.)  The  abstract  right 
of  a  State  to  regulate  the  eoal-mining  industry  was  upheld  in  Ameri- 
can Coal  Mining  Co.  v.  Special  Coal  and  Food  Commission  (p.  74) ; 
however,  a  temporary  injunction  restraining  proposed  regulations 
was  granted,  apparently  largely  subtracting  from  the  value  of  the 
first  opinion.    (Vandalia  Coal  Co.  v.  Commission,  p.  75.) 

WAGES. 
mjlMUM-WAQK  LAW. 

Despite  an  unbroken  line  of  affirmations,  so  far  as  State  supreme 
courts  are  concerned,  the  constitutionality  of  the  minimum- wage  law 
of  Washington  was  challenged  in  Spokane  Hotel  Co.  v.  Younger 
(p.  207).  Various  points  were  raised  as  to  conflict  with  State  and 
Federal  constitutions,  procedure,  and  the  powers  of  the  commission. 
All  were  resolved  in  favor  of  the  statute,  and  the  act  was  upheld. 
One  point  raised  in  this  case  was  as  to  the  necessity  of  personal 
notice  to  all  employers  before  the  rate  should  become  binding.  The 
court  denied  this,  holding  that  the  fixing  of  rates  as  provided  by 
the  statute  put  the  employer  on  notice.  A  contrary  view  was  taken 
by  the  Supreme  Court  of  Minnesota,  which  held  that  criminal  prose- 
cution for  a  violation  of  the  law  would  not  lie  in  the  absence  of  an 
affirmative  showing  that  notice  had  been  given  employers  of  the 
establishment  of  the  rates. .  (State  v.  Allyn,  p.  209.)  It  was  said 
that  the  order  taken  in  connection  with  the  statute  amounts,  in  effect, 
to  a  penal  law,  but  added  diat  the  court  would  not  take  judicial 
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notice  of  such  order — ^a  position  that  does  not  commend  itself  as 
quite  congruous,  as  a  knowledge  of  the  law  is  presumed. 

The  constitutionality  of  orders  issued  under  the  minimum  wage 
law  of  North  Dakota  was  questioned  in  Northwestern  Telephone 
Exchange  Cb.  v.  Workmen's  Compensation  Bureau  (p.  211).  The 
defendant  bureau  was  charged  with  the  administration  of  the  act, 
and  the  decision  turned  on  technical  points  with  regard  to  organi- 
zation,  etc.,  so  that  the  fundamental  questions  involved  were  not 
discussed,  but  an  injunction  suspending  the  operation  of  the  orders 
was  affirmed.    New  orders  have  since  been  issued. 

The  minimum  wage  law  of  Texas,  in  common  with  other  laws  of 
like  nature,  contained  a  provision  prohibiting  the  discharge  of  em- 
ployees for  appearing  before  the  administrative  commission.  An 
employer  convicted  for  violating  this  provision  claimed  that  the  act 
was  unconstitutional,  violating  due  process  of  law,  and  impairing 
the  obligation  of  contracts.  The  court  of  criminal  appeals  of  the 
State  rejected  this  contention  and  the  conviction  was  affirmed.  (Poye 
t;.  State,  p.  209.)  No  execution  was  had,  however,  because  on  motion 
for  rehearing  the  case  was  dismissed,  the  statute  having  been  repealed 
in  the  meantime. 

lULTSa. 

Minimum  wage  laws  regulate  the  rates  of  wages  for  women  and 
minors  only ;  for  adult  males  the  question  of  rates  has  usually  been 
left  to  open  contract,  but  of  late  years  the  tendency  to  resort  to  arbi- 
tral boards  is  apparent.  In  St.  Louis  Union  Trust  Co.  v.  Missouri  & 
N.  A.  R.  Co.  (p.  217)  it  was  held  that  the  financial  condition  of  the 
road,  rendering  it  impossible  to  continue  business  and  pay  the  stand- 
ard scale  fixed  by  the  United  States  Bailway  Labor  Board,  warranted 
the  receiver  in  making  contracts  with  the  workmen  at  a  lower  rate. 
A  similar  finding  was  made  in  the  case  of  Birmingham  Trust  &  Sav- 
ings Co.  V.  Atlanta,  B.  &  A.  R.  Co.  (p.  219),  though  with  an  excep- 
tion as  to  employees  engaged  in  operating  trains,  as  to  whom  a  fixed 
period  must  elapse  under  the  statutes  before  a  change  can  be  effective ; 
an  interesting  point  in  this  case  was  as  to  the  status  of  employees 
who  had  gone  on  strike,  the  court  holding  that  there  was  a  sufficient 
interest  in  the  order  so  that  striking  employees  had  standing  in  the 
court  in  order  to  protect  their  rights  during  the  period  that  they 
had  continued  to  work.  Overtime  pay  was  claimed  by  a  workman 
whose  contract  called  for  8^  hours'  work  per  day,  but  whose  duties 
actually  required  12  hours'  service;  after  17  months  he  sued  for 
overtime,  but  in  the  absence  of  an  express  contract,  or  circumstances 
implying  a  contract  foi^  additional  pay,  and  also  in  view  of  the  ac- 
ceptance of  the  wages  without  protest,  it  was  held  that  no  claim 
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for  overtime  would  be  sustained.  (Robinette  v.  Hubbard  Coal  Min- 
ing Co.,  p.  214.) 

An  offer  of  a  bonus  for  all  employees  in  service  throughout  the 
year  was  held  not  to  sustain  a  claim  for  such  bonus  where  a  work- 
man was  discharged  before  the  year  expired,  there  having  been  no 
consideration  to  render  the  employer's  offer  binding  in  law.  (Rus- 
sell V,  H.  W.  Johns-Manville  Co.,  p.  213.) 

Mentioned  here  for  lack  of  a  better  classification  is  a  case  involv- 
ing concurrent  employments.  (Demonstration  Plantation  Co.  v.  Kear- 
ney, p.  206.)  A  bookkeeper  serving  one  corporation  was  asked  to 
take  charge  of  the  books  of  another  company  controlled  by  the  same 
men  that  controlled  the  employing  company.  It  was  said  that  the 
matter  of  compensation  would  be  fixed  later,  but  after  two  years 
payment  for  services  was  denied.  Suit  resulted  in  a  judgment  for 
the  bookkeeper,  as  the  service  had  been  rendered  with  the  knowledge 
and  consent  and  on  the  request  of  the  responsible  parties. 

PSN ALTY  FOB  NOHPAYIEEHT. 

Statutes  are  found  in  a  number  of  States  providing  for  the  con- 
tinuance of  wages  after  service  ceases  where  settlement  is  not  made 
on  the  termination  of  employment.  The  law  of  Idaho  provides 
for  continuance  for  not  more  than  30  days,  and  also  an  attorney's 
fee,  where  the  demand  is  found  on  trial  to  be  justified.  In  Marra 
V,  Oregon  Short  Line  Ry.  Co.  (p.  216),  judgment  for  the  wages 
was  upheld,  but  the  allowance  for  the  attorney's  fee  was  stricken 
out  by  the  supreme  court  because  the  demand  had  exceeded  the 
amount  found  due  as  earnings.  The  California  law  on  this  subject 
was  construed  by  the  State  district  court  of  appeal.  (Klaffki  v. 
Kaufman,  p.  216.)  Failure  to  plead  properly  the  place  of  the  con- 
tract and  of  the  performance  of  the  work  necessitated  a  new  trial ; 
the  trial  court  had  awarded  penalties,  but  the  court  of  appeal  found 
a  lack  of  compliance  with  necessary  requirements  to  sustain  judg- 
ment. There  was  a  reversal  and  final  determination  in  a  case  before 
the  United  States  Supreme  Court  (Missouri  Pacific  R.  Co.  v.  Ault, 
p.  216),  where  the  State  courts  had  awarded  recovery  with  penalties 
under  a  statute  of  Arkansas.  The  railroad  was  at  the  time  under 
Federal  control,  and  the  Supreme  Court  held  that  the  Government 
had  permitted  itself  to  be  sued  only  for  compensation  for  actual 
services  and  not  for  punishment. 

The  right  to  a  penalty  was  denied  in  Franco  v.  Seas  Shipping 
Corp.  (Inc.)  (p.  221),  the  claim  being  one  of  alien  seamen  who  had 
been  found  to  be  diseased,  and  were  required  to  be  sent  to  a  hospital 
for  treatment,  under  a  statute  of  the  United  States.  Wages  were 
held  to  be  due  for  the  time  in  the  hospital,  as  the  statute  required  it, 
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even  though  the  sickness  was  due  to  rice,  but  the  circumstances  war- 
ranted the  withholding  of  any  penalty. 

HISTTSE  07  FTrHBS  BY  COHTBACTOB. 

A  statute  of  California  declares  a  contractor  who  appropriates 
money  for  other  use  than  that  for  which  it  was  paid  to  him  to  be 
guilty  of  embezzlement.  This  statute  was  declared  unconstitutional, 
since  money  paid  to  a  contractor  under  his  contract  is  his  own,  and 
not  for  the  use  of  any  other  person,  so  that  it  could  not  be  made 
criminal  for  him  to  dispose  of  it  according  to  his  own  will.  (People 
V.  Holder,  p.  212.)  It  was  also  pointed  out  that  the  State  constitution 
does  not  permit  imprisonment  for  debt,  except  in  cases  of  fraud. 

HOURS  OF  LABOR. 

WOMEV. 

A  Nebraska  statute  limiting  the  hours  of  labor  prohibited  night 
work  for  women  after  10  p.  m.  in  manufacturing,  mechanical  and 
mercantile  establishments.  It  was  held  (State  v.  Crounse,  p.  132) 
that  the  law  was  not  violated  by  employing  women  in  a  newspaper 
ofiice  at  night,  the  establislmient  not  coming  within  the  classification 
named  in  the  law. 

BAILBOABS. 

The  employment  of  telegraph  operators,  limited  to  9  hours  per 
day  in  offices  continuously  operated,  but  allowing  13  hours  in  offices 
operated  only  during  the  daytime,  was  the  subject  of  discussion  by 
a  Federal  court  in  United  States  v,  Cornwall  &  L.  R.  Co.  (p.  133). 
An  office  remaining  open  from  6  a.  m.  to  9  p.  m.  in  winter  and  to 
10.30  in  summer  was  held  not  to  be  "  operated  only  during  the  day- 
time," so  that  an  operator  on  duty  for  11  hours,  from  6  a.  m.  to  5 
p.  m.,  was  held  to  be  employed  in  violation  of  the  law.  In  another 
case  (United  States  v.  N.  Y.,  N.  H.  &  H.  R.  Co.,  p.  134)  an  employee 
working  from  5  to  7  hours  within  a  12-hour  period,  but  relieved  for 
definite  times  during  which  he  was  not  subject  to  call,  was  held  not 
to  be  continuously  on  duty  for  12  hours,  so  that  there  was  no  viola- 
tion of  the  law  in  his  case. 

GENERAL  EMPLOYMEITTS. 

The  Kansas  law  creating  a  court  of  industrial  relations  gives  this 
body  control  over  industries  aflPected  with  a  public  interest,  authoriz- 
ing the  fixing  of  wages  and  hours  of  labor.  In  the  case.  Court  of 
Industrial  Relations  v.  Chas.  Wolff  Packing  Co.  (p.  128), the  Supreme 
Court  of  Kansas  upheld  the  law  as  constitutional  and  declared  the 
schedule  of  wages  and  hours  binding  upon  the  defendant  company. 
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« 


Not  involving  fipecific  work  time,  but  taking  into  consideration  tbe 
right  of  the  employer  to  all  the  products  of  the  workman,  is  a  case 
(Ingle  V.  Landis  Tool  Co.,  p.  64)  in  which  the  right  of  the  employer 
to  inventions  by  the  ^nployee  was  discussed.  In  the  absence  of  any 
contract  to  assign  inventions  to  the  employer,  it  was  held  that  the 
company  had  no  right  to  the  invention,  and  a  judgment  ordering  an 
assignment  of  the  patent  to  the  employer  was  reversed. 

SUNDAY  LABOR. 

An  Oklahoma  statute  forbids  work  on  the  first  day  of  tiie  week, 
including  "servile  labor,  except  works  of  necessity  or  charity."  A 
ticket  seller  for  a  moving-picture  theater  was  arrested  imder  this 
statute,  but  the  prosecution  failed  on  the  ground  that  the  work  in 
which  he  was  engaged  was  not  "  servile  labor  "  within  the  contem- 
plation of  the  law.    (State  v.  Smith,  p.  205.) 

MINE  REGULATIONS. 

The  laws  of  a  number  of  States  require  the  establishment  of  wash- 
houses  at  coal  mines  and  other  places  where  the  employee  is  ex- 
posed to  dirt,  grease,  and  grime.  The  question  of  the  responsibility 
of  the  operator  for  clothing  left  by  the  employees  in  such  washhouse 
was  passed  upon  by  the  Supreme  Court  of  Oklahoma  in  the  case. 
Prince  v.  King  Coal  Co.  (p.  203).  The  washhouse  was  supplied  in 
compliance  with  the  law  of  the  State,  but  through  the  negligence  of 
the  company  the  building  was  destroyed  by  fire,  together  with  its 
contents,  while  the  miners  were  in  the  mine.  The  provision  of  the 
statute  exempting  the  employer  from  liability  for  the  destruction  of 
property  left  in  the  bathhouse  was  held*  by  the  supreme  court  of  the 
State  not  to  relieve  it  from  liability  for  losses  due  to  its  lack  of 
ordinary  care. 

EMPLOYERS'  LIABILITY. 
ASSTJITPTIOH  OP  BISK. 

Perhaps  the  most  deeply  rooted  of  the  common-law  defenses 
against  suits  by  employees  for  the  recovery  of  damages  for  in- 
juries during  employment  is  that  of  assumption  of  risk.  Naturally 
the  intelligence  and  experience  of  the  employee  is  a  factor  in  de- 
termining whether  or  not  the  risk  i^  assumed.  This  point  is  brought 
out  in  two  cases  decided  on  the  same  day  by  the  same  (Virginia 
Supreme)  court,  and  involving  quite  similar  physical  circumstances. 
In  one  case  (Addington  v.  Guests  Siver  Coal  Co.,  p.  88)  an  ex- 
perienced miner  was  killed  by  a  large  piece  of  rock  falling  on  him 
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at  his  work  place.  It  was  his  duty  to  place  his  own  props,  which  had 
:  been  duly  supplied.  The  court  found  that  he  had  assumed  the  risk, 
being  familiar  with  the  conditions  and  requirements  of  his  employ- 
ment, and  his  failure  to  use  the  props  was  also  contributory  negli- 
gence. On  the  other  hand,  a  young  man  without  previous  experience 
in  the  mine,  sent  with  an  experienced  miner  to  load  coal  into  the 
cars,  was  held  entitled  to  recover  for  an  injury  received  from  falling 
elate,  the  court  finding  that  he  had  not  been  instructed  as  to  the 
dangers  of  the  situation  and  was  unacquainted  with  them.  (Clinch- 
field  Coal  Corp.  v.  Hawkins,  p.  89.)  The  Court  of  Civil  Appeals  of 
Texas  held  that  a  worker  had  assumed  the  risk  where  he  needlessly 
overexerted  himself,  knowing  that  assistance  was  readily  available. 
(Hines  v.  Boss,  p.  89.) 

HE6LIGEHGE. 

The  negligence  of  the  employer  in  failing  to  cut  off  the  current 
from  electrical  connections  at  the  working  place  of  an  employee  was 
held  by  the  trial  court  in  £gan  v.  Trenton  Gas  &  Electric  Co.  (p.  103) 
to  warrant  a  judgment  for  damages,  but  the  Supreme  Court  of  Mis- 
souri, while  recognizing  the  hazardous  nature  of  this  business,  found 
that  the  workman  had  failed  to  take  reasonable  precaution  for  his 
own  safety,  knowing  the  dangers,  and  could  not  recover  because  of 
contributory  negligence. 

Negligence  of  a  quite  different  form  was  involved  in  the  case, 
Uarey  v.  Davis  (p.  105),  determined  by  the  Supreme  Court  of  Iowa. 
Here  the  plaintiff  was  a  farm  laborer,  overcome  by  heat  while  work- 
ing in  a  gravel  pit.  No  sufficient  care  was  taken  to  provide  for  his 
comfort,  and  the  resultant  exposure  led  to  illness  on  account  of  which 
it  was  held  that  he  was  entitled  to  sue  for  damages. 

The  responsibility  of  an  employer  for  the  negligent  act  of  the 
driver  of  a  truck  transporting  employees  to  their  place  of  work  was 
asserted  in  Phillips  v.  Armour  &  Co.  (p.  104).  ^ 

VICE  PRINCIPALS. 

The  fact  that  a  foreman  was  supposed  to  retain  and  direct  em- 
ployees under  him  will  sustain  a  judgment  for  damages  for  an  assault 
committed  in  anger  at  an  employee  who  refused  to  obey  orders  or 
to  continue  service.  (Nash  v.  Longville  Lumber  Co.,  p.  86.)  This 
principle  was  held,  however,  not  to  extend  to  a  subforeman  who  got 
into  an  altercation  with  a  workman  engaged  with  him,  the  Supreme 
Court  of  Mississippi  holding  that  the  parties  to  the  dispute  were 
fellow  servants,  and  further  that  neither  was  acting  within  the 
course  of  his  employment.    (Petroleum  Iron  Works  v.  Bailey,  p.  87.) 
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A  case  lying  between  the  above  was  one  in  which  the  son  of  the 
proprietor  of  a  hotel  was  employed  to  assist  his  father  and  look 
after  his  interests.  A  disagreement  with  an  employee  as  to  terms 
led  to  the  latter's  leaving  employment,  whereupon  the  son  engaged 
in  a  dispute  and  an  assault.  A  judgment  for  damages  and  exemplary 
damages  was  affirmed  by  the  Supreme  Court  of  Miimesota,  the  mas- 
ter being  said  to  be  charged  with  responsibility  of  knowing  what  sort 
of  person  he  invests  with  authority  to  act  for  him.  (Schmidt  «. 
Minor,  p.  85.) 

INJTTEIES  TO  THIED  PERSONS. 

The  liability  of  an  employer  to  third  persons  for  the  injurious 
acts  of  his  employees  was  affirmed  in  the  case  of  City  of  Indianapolis 
V.  Lee  (p.  103),  the  rule  carrying  so  far  ks  to  entail  responsibility 
where  the  immediate  employee  has  directed  an  outsider  to  operate  the 
employer's  instrumentality  through  which  the  injury  occurred.  This 
principle  was  held  to  make  an  employer  of  strike  guards  responsible 
for  their  acts  in  assaulting  and  arresting  an  innocent  bystander  under 
the  assumption  that  he  was  one  of  a  party  engaged  in  attacking  the 
employer's  property.  (Mclnerney  v.  United  Railroads  of  San 
Francisco,  p.  100.)  However,  exemplary  damages  would  not  be  al- 
lowed unless  the  act  was  done  with  the  knowledge  and  approval  of 
the  employer. 

SAFE  PLACE  AND  APPLIANCES. 

The  mining  law  of  Arkansas  requires  a  circulation  of  200  cubic 
feet  of  air  per  minute  at  all  working  places.  A  suit  for  damages,  fol- 
lowing an  explosion  of  gas,  due  to  insufficient  ventilation,  was  de- 
cided in  the  plaintiff's  favor  over  evidence  that  it  was  not  practical 
to  comply  with  the  statute.  The  common-law  defenses  had  been 
submitted,  and  disallowed  by  the  jury,  while  the  question  of  prac- 
ticability was  said  to  be  one  for  the  legislature  and  not  for  the  court 
(Central  Coal  &  Coke  Co.  v,  Barnes,  p.  123.) 

Building  operations  are  regulated  by  a  New  York  statute  which 
devolves  upon  the  employer  the  responsibility  of  supplying  an 
adequate  scaffold.  The  court  of  appeals  of  the  State  held  that  a  tem- 
porary flooring  upon  crossbeams  of  a  coal  trestle  in  process  of  con- 
struction was  a  scaffold  within  the  purview  of  the  act,  reversing  the 
trial  court  on  this  point.  (Ross  v.  Delaware,  L.  &  W.  R.  Co.,  p.  124.) 
Inasmuch  as  the  employer  has  a  positive  duty  with  regard  to 
scaffolds,  the  defense  of  assumed  risk  would  not  be  available. 

Failure  to  guard  a  projecting  set  screw  on  a  revolving  shaft  was 
held  by  the  United  States  Circuit  Court  of  Appeals  to  violate 
the  employers'  liability  law  of  Alabama  with  regard  to  defective  con- 
ditions of  machinery,  etc.,  entitling  an  injured  man  to  a  judgment 
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for  damages  for  injuries.  (Standard  Portland  Cement  Co.  t;.  Foley, 
p.  123.)  The  employee  was  said  to  have  a  right  to  a  safe  place  to 
work,  without  being  required  to  make  an  investigation  for  himself. 
Factory  conditions  were  also  involved  in  the  case,  Naylor  v.  Hol- 
land-St.  Louis  Sugar  Co.  (p.  125),  decided  by  the  appellate  court 
of  Indiana.  In  this  case  a  workman  was  installing  a  coal  con- 
veyor near  some  boilers  on  which  were  defective  and  unguarded 
water  gauges,  of  which  fact  he  was  ignorant,  though  it  was  known 
to  the  defendants.  An  injury  resulting  from  the  explosion  of  one  of 
the  water  gauges  was  held  to  entitle  him  to  sue  for  damages. 

Approximating  the  situation  in  which  the  construction  of  a  scaffold 
was  involved  is  the  case,  George  Leary  Construction  Co.  v.  Matson 
(p.  126) ,  in  which  the  United  States  Circuit  Court  of  Appeals  affirmed 
a  judgment  in  favor  of  a  workman  injured  by  defective  timbers  while 
driving  piles.  The  selection  of  the  timbers  was  made  by  a  foreman, 
and  the  work  being  done  on  a  scow,  the  employee  was  held  to  be  a 
seaman,  entitled  to  recover  under  the  provisions  of  the  Federal  law 
classifying  employees  on  vessels. 

The  construction  of  the  employers'  liability  law  in  Arizona  was  in- 
volved in  Consolidated  Arizona  Smelting  Co.  v.  Egich  (p.  98).  The 
liability  created  by  this  act  is  not  to  be  evaded  by  furnishing  a  safe 
place  and  safe  tools  or  implements,  if  nevertheless  the  condition  or 
conditions  of  the  occupation  are  responsible  for  an  injury.  The 
danger  need  not  be  inherent  in  the  occupation,  but  the  conditions 
may  be  responsible  for  the  injury,  and  under  the  law  the  only  risk 
the  employee  assumes  is  that  of  his  own  negligence. 

COKTXACTOXS. 

An  independent  contractor  has  no  claim  on  his  principal  where 
the  control  of  the  mode  of  work  rests  in  his  own  hands;  but  where 
the  method  employed  by  the  contractor  is  changed  by  the  principal 
and  he  assumes  control  and  direction  thereof  the  ordinary  relation 
of  master  and  servant  follows,  with  a  corresponding  liability  for 
any  injuries  that  may  occur.  (Gammage  v.  International  Agricul- 
tural Corp.,  p.  90.)  The  rule  was  also  applicable  where  an  em- 
ployee of  the  principal  was  turned  over  to  an  independent  contractor 
without  any  knowledge  on  his  part  of  the  transfer,  his  act  being 
merely  one  of  obedience  to  the  directions  of  the  person  whom  he  was 
accustomed  to  expect  instructions  from.  (King  v.  Atchison,  T.  &  S. 
F.  R.  R.  Co.,  p.  91.) 

YOLUHTSBBS. 

A  volunteer,  by  which  is  meant  a  person  engaged  in  employment 
without  the  request  or  assent  of  the  employer,  has  no  claim  on  the 
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person  for  whom  he  is  rendering  service,  occupying  practically  the 
position  of  a  trespasser.  However,  even  a  trespasser  must  not  be 
recklessly  imperiled,  so  that  one  volunteering  to  assist  the  driver  of 
a  wagon  was  held  entitled  to  recover  damages  for  injury  caused 
by  a  sudden  Cum  of  which  no  warning  was  given.  (Book  v. 
Schultz,  p.  106.)  The  same  rule  was  applied  in  a  Connecticut  case 
(Kalmich  v»  White,  p.  92)  in  which  a  nine-year-old  boy  had  been 
requested  by  the  driver  of  a  truck  to  assist  in  some  work  that  he  was 
doing.  The  circumstances  of  the  injury  were  identical  with  those 
in  the  Book  case  noted  above,  and  the  denial  of  any  remedy  by  the 
trial  court  was  said  by  the  supreme  court  of  errors  to  be  unjustified, 
and  a  new  trial  was  ordered. 

UNLAWFUL  EUPLOYUENT  OF  CHILDBEK. 

* 

The  statute  of  Arkansas  forbidding  the  employment  of  diildren  un- 
der 14  years  of  age  was  held  valid  and  to  bar  defenses  of  assumed  risk 
and  contributory  negligence  when  a  boy  was  employed  in  violaticm 
of  the  act.  Unlawful  employment  was  said  to  constitute  negligence 
per  se  (Terry  Dairy  Co.  v.  Nalley,  p..  93.)  However,  since  the  Ud  had 
misrepresented  his  age,  and  the  employer  had  been  denied  permission 
to  introduce  evidence  as  to  his  actual  age,  a  new  trial  was  ordered. 

The  doctrine  that  prohibited  employment  is  negligence  per  se  was 
limited  by  the  Supreme  Court  of  Alabama.  (Birmingham  News  Co. 
V.  Andrews,  p.  95.)  The  court  held  that  if  the  violation  merely  fur- 
nished a  causal  condition  and  was  not  the  proximate  cause  of  die  in- 
jury, it  did  not  entail  liability.  The  injured  boy  was  at  work  at  night 
in  violation  of  the  law,  but  not  in  a  prohibited  place  of  employment. 
The  injury  was  received  in  the  course  of  a  playful  diversion  from 
employment,  and  a  judgment  for  damages  was  reversed  and  the  cause 
remanded  for  a  determination  of  the  liability  without  reference  to 
the  statute  prohibiting  night  work. 

Employment  in  a  coal  mine  is  forbidden  by  a  West  Virginia  statute 
for  children  under  14  years  of  age.  A  boy  under  14  was  injured 
while  switching  loaded  cars  in  and  about  the  tipple  of  the  mine,  and 
this  was  held  by  the  trial  court  not  to  be  within  the  prohibition  of  the 
law.  The  supreme  court  of  appeals  of  this  State,  however,  took  the 
opposite  view,  and  held  that  the  place  where  he  was  employed  was 
covered  by  the  statute,  so  that  a  verdict  rendered  by  the  jury  should 
be  made  the  judgment  of  the  court.  (Mangus  v.  Proctor-Eagle  Coal 
Co.,  p.  97.)  In  this  case  the  employer  had  contributed  to  the  work- 
men's compensation  fund  of  the  State,  but  this  was  held  to  be  no  bar 
to  a  suit  for  damages,  as  where  employment  is  unlawful,  neither 
party  to  the  contract  is  protected  by  the  workmen's  compensation  act. 
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JLDXZKALTT. 

The  right  of  employees  in  and  about  yesaek  to  recover  damages  for 
injuries  is  involved  in  much  difficulty.  The  Supreme  Court  of  the 
United  Btates  had  before  it  recently  a  esse  (Western  Fuel  Co.  v. 
Garcia,  p.  83)  involving  a  variety  of  uncertainties,  the  final  outcome 
being  an  entire  loss  of  recovery  for  a  fatal  accident.  A  stevedore 
^ho  worked  in  the  hold  of  a  vessel  was  killed,  and  a  claim  for  com- 
pensation was  allowed  by  the  State  industrial  commission,  but  an- 
nulled by  the  supreme  court  of  the  State  a  year  and  a  day  after  the 
death.  Action  for  damages  was  then  brought  in  admiralty,  relying 
on  the  State  law  giving  the  right  to  sue  for  fatal  accidents.  Judgment 
was  in  plaintiff's  favor  in  the  district  court,  but  the  supreme  court 
held  that  as  the  statute  giving  the  right  to  sue  contained  the  limitation 
of  one  year,  no  action  could  be  brought  at  the  time  of  the  beginning 
of  the  present  suit,  and  the  case  was  dismissed.  It  was  recognized 
in  the  foregoing  case  that  actions  for  death  based  upon  the  statutes  of 
the  States  could  be  brought  in  maritime  cases,  and  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Circuit  affirmed  a  judgment 
made  in  accordance  with  this  principle  in  White  v.  John  W.  Cowper 
Co.  (p.  82).  This  case  arose  under  the  New  York  law,  no  recovery 
for  death  being  provided  by  maritime  law,  but  the  State  law  is  con- 
strued to  apply  when  the  injury  takes  place  within  its  territorial 
waters. 

The  question  of  what  law  applies  was  involved  in  a  rather  con- 
flicting fashion  in  T?ie  Hanna  NieUen  (p.  77),  the  injured  man  being 
a  Norwegian  on  board  a  ship  of  Norwe^an  nationality.  He  signed 
on  at  Portland,  Me.,  and  was  injured  in  British  territorial  waters 
at  Gibraltar.  A  judgment  allowing  for  cure  and  maintenance  was 
reversed  by  the  circuit  court  of  appeals  on  the  ground  that  the  ship 
had  complied  with  the  obligations  of  the  Norwegian  law,  holding 
also  that  the  American  law  had  no  application,  and  if  any  claim 
was  based  on  British  law  it  should  have  been  proved. 

A  case  that  covers  an  interesting  portion  of  history  is  one  in 
which  suit  was  brought  on  account  of  the  death  of  a  longshoreman 
in  1916.  (Kennedy  v.  Cunard  S.  S.  Co.,  p.  78.)  At  the  time  of  this 
injury  the  New  York  compensation  law  was  supposed  to  cover  the 
accident,  and  benefits  had  been  awarded.  On  the  finding  by  the 
Supreme  Court  of  the  United  States  that  this  provision  of  the  law 
was  unconstitutional,  the  payment  of  compensation  was  stopped  and 
this  action  brought.  The  case  was  dismissed  in  the  trial  court,  but 
the  apellate  division  reversed  that  decision  and  ordered  a  new  trial, 
discussing  at  considerable  length  the  status  of  maritime  injuries. 
A  point  of  interest,  in  view  of  the  finding  in  Berry  v.  M.  F.  Dono- 
van ft  Sons  (p.  226)  is  the  statement  in  the  Kennedy  case  that  as 
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the  contract  was  a  maritime  one  the  State  statute  can  not  be  read 
into  it;  in  the  Berry  case  the  opposite  was  held. 

The  remaining  case  under  this  head  is  one  classifying  the  employ- 
ment of  an  employer  loading  freight  on  a  ship  at  a  dock,  the  injury 
being  declared  to  be  maritime  (Crane  v.  Pac.  Steamship  Co.,  p.  81) ; 
however,  this  was  held  not  sufficient  ground  for  removing  the  case 
from  the  common  law  to  the  admiralty  docket. 

RAILROADS— FEDERAL  STATXTTE. 

Assumption  of  risk, — ^Though  modifying  in  a  large  degree  the 
common-law  defenses,  the  Federal  employers'  liability  act  applicable 
to  railroad  companies  permits  the  defense  of  assumption  of  risk. 
This  was  applied  by  the  Supreme  Court  of  the  United  States,  though 
with  a  strong  dissent,  to  a  case  in  which  a  locomotive  engineer  was 
held  to  have  assumed  the  risk  of  the  position  of  a  mail  crane  by 
which  he  was  struck  while  leaning  out  of  a  cab  to  examine  the  en- 
gine while  it  was  running.  (So.  Pac.  Co.  v.  Berkshire,  p.  107.)  A 
similar  finding  was  made  in  DeBaur  v,  Lehigh  VaUey  R.  Co.  (p.  116). 
In  this  case  a  flagman  sent  back  to  give  warning  of  a  work  train 
was  struck  by  another  train  and  killed.  No  recovery  was  allowed 
on  the  failure  to  prove  negligence  on  the  part  of  the  company,  the 
doctrine  of  assumption  of  risk  being  operative. 

Damages, — State  practice  was  said  to  warrant  the  introducticm 
of  evidence  as  to  the  prospects  of  promotion  of  a  fireman  killed 
by  accident  in  Texas.  (Payne  v,  Allen,  p.  108.)  Damages  were  al- 
lowed under  the  Federal  liability  Jaw,  using  as  a  basis  the  increased 
earnings  that  would  have  accrued  if  the  anticipated  promotion  had 
taken  place.  This  finding  was  approved  by  the  State  court  of 
appeals  as  permissible  under  Texas  procedure,  ruling  that  the  evi- 
dence should  not  be  refused  simply  because  a  Federal  law  was 
being  applied. 

Waiver. — The  Supreme  Court  of  the  United  States  sustained  the 
validity  of  a  contract  by  an  express  messenger  waiving  all  rights 
to  sue  either  his  employer  or  the  carrier  railroad  in  case  of  personal 
injury.  (Wells  Fargo  &  Co.  v.  Taylor,  p.  109.)  A  State  court  had 
given  damages  despite  the  contract,  while  a  Federal  (district)  court 
enjoined  the  recovery  of  the  judgment.  On  appeal  to  the  Circuit 
Court  of  Appeals,  this  decision  was  reversed,  leaving  the  suitor 
free  to  collect  the  judgment,  but  on  further  appeal,  the  Supreme 
Court  made  the  ruling  indicated ;  i.  e.,  that  no  recovery  could  be  had. 

Plaice  of  suit. — An  attempt  was  made  in  Chicago,  M.  &  St.  P. 
R.  Co.  V,  McGinley  (p.  117)  to  compel  the  bringing  of  a  suit  within 
the  State  where  the  injury  was  received.  The  action  was  under  the 
Federal  employers'  liability  act,  under  which  State  and  Federal 
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courts  have  concurrent  jurisdiction.  The  railroad  company  secured 
an  injunction  preventing  suit  outside  of  the  State  of  Wisconsin, 
where  the  injury  occurred,  but  the  supreme  court  of  that  State  held 
the  injunction  granted  too  broad,  saying  that  it  should  have  been 
worded  so  as  merely  to  restrain  further  action  in  the  county  in  which 
the  suit  was  brought. ' 

Interstate  commerce. — ^The  difficulties  attendant  upon  determin- 
ing under  which  law  to  bring  an  action  for  railroad  injuries  continue 
to  perplex  suitors  seeking  the  determination  of  their  rights  in  the 
courts.  The  Court  of  Appeals  of  Kentucky  ruled  that  a  locomotive 
engineer  procuring  oil  for  his  engine  which  he  was  preparing  for  an 
interstate  trip  was  engaged  in  intei*state  commerce,  reversing  the 
court  below,  which  had  awarded  damage  under  the  State  law. 
(Hines  v.  Bums'  Admx.,  p.  112.)  The  Federal  law  was  also  held  to 
apply  in  case  of  a  fatal  injury  to  a  locomotive  engineer  who  was  on 
his  way  to  the  roundhouse  to  put  up  his  engine  after  having  com- 
pleted an  interstate  run.  (Director  General  of  Railroads  v,  Ben- 
nett, p.  114.)  The  statute  was  also  held  to  apply  to  a  car  inspector 
and  repairman  whose  work  was  executed  on  interstate  and  intrastate 
cars  indiscriminately,  and  who  was  killed  while  passing  through 
the  yard  in  the  course  of  his  duty.  (Hines  v,  Logan,  p.  111.)  A  step 
more  remote  was  held  not  to  remove  a  laborer  in  a  car  shop  from  the 
scope  of  the  Federal  statute.  (Koons  v,  Phila.  &  Reading  R.  Co., 
p.  113.)  Suit  had  been  brought  under  the  State  law,  but  judgment 
was  for  the  company  on  the  ground  that  the  wrong  remedy  was  at- 
tempted, death  having  resulted  from  a  mishap  while  unloading  a 
portion  of  a  car  wrecked  in  interstate  commerce  from  a  gondola  on 
which  it  was  brought  into  the  shop.  Since  more  than  two  years 
had  elapsed  from  the  date  of  the  injury,  the  limitation  fixed  by  the 
Federal  law  barred  recovery  under  it,  so  that  no  relief  could  be 
obtained. 

Furnishing  steam  at  a  heating  plant  to  supply  both  interstate  and 
intrastate  cars  was  held  to  be  interstate  employment  so  as  to  bar 
proceedings  under  the  workmen's  compensation  law  of  Connecticut. 
(Gruszewsky  v.  Director  General  of  Railroads,  p.  116.) 

Safety  appliance  acts, — ^The  Supreme  Court  of  the  United  States 
denied  the  right  of  recovery  in  the  case  of  the  fatal  injury  of  a  brake- 
man  whose  death  resulted  from  the  defective  condition  of  a  crippled 
car  standing  on  a  railroad  siding,  which  was  not  supposed  to  be 
touched  or  moved  in  the  process  of  the  brakeman's  work.  The  ma- 
jority of  the  court  held  that  since  the  defective  car  had  no  place  in 
the  performance  of  the  work,  its  condition  was  not  the  proximate 
cause  of  the  accident  (Lang  v.  N.  Y.  Central  R.  Co.,  p.  118) ;  there  was 
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a  vigorous  dissenting  opiuian.  A  switchman  injured  by  reasoB  of 
defects  in  cars,  in  violation  of  the  safety  appliance  act,  was  held 
to  be  employed  in  a  line  of  service  bringing  him  within  the  benefit  of 
the  statute.  The  question  of  interstate  commerce  was  not  involved, 
and  the  employer  claimed  that  the  workmen's  compensation  act  of 
the  State  controlled.  The  trial  court  gave  judgment  under  the  statu- 
tory liability  doctrine  of  the  safety  appliance  act,  but  the  appellate 
division  reversed  (his  decision,  sustaining  the  contention  that  the 
workmen's  compensation  act  governed.  Further  appeals  to  the 
court  of  appeals  affirmed  the  trial  court's  decision  rejecting  the 
State  remedy  for  that  provided  by  the  Federal  enactment.  (Ward 
V.  Erie  K.  Co.,  p.  121.) 

WORKMEN'S  COMPENSATION, 
con  8TiT  OTIOHAUTT. 

The  cases  arising  under  the  heading  ^'*  Constitutionality  "  are  not  ad- 
dressed to  the  general  principles  of  compensation  legi^ation,  which 
are  thoroughly  established,  but  rather  to  specific  provisions  <»*  Inci- 
dents of  the  various  laws.  The  nearest  approach  to  an  excepticMi  to 
this  statement  is  the  action  of  the  Supreme  Court  of  Ariaona  declaring 
unconstitutional  the  act  of  1921,  intended  to  supersede  an  earlier  law. 
The  State  constitution  secures  to  injured  employees  the  option  to 
choose  a  damage  suit  or  compensation  under  any  law  that  the  legis- 
lature might  enact,  which  the  earlier  law  allowed.  The  act  of  1921, 
however,  required  prior  election^  which  was  held  to  violate  the  con- 
stitution, and  being  an  essential  feature  of  the  aet,  invalidated  the 
whole.  (Industrial  Commission  «.  Crisman,  p.  263.)  The  act  being 
void  ab  initio,  it  did  not  effect  a  repeal  of  the  earlier  act. 

A  case  coming  to  the  Supremte  Court  of  the  United  States  passed 
upon  an  amendment  to  the  Indiana  compensation  law  by  which  the 
l^islature  of  1919  made  the  act  of  1915  compulsory  as  to  employment 
in  and  about  coal  mines,  leaving  it  optional  as  to  other  employments. 
A  Tninmg  company  sought  to  reject  the  law,  as  before  the  amendm^it 
it  might,  claiming  that  the  amendment  was  ah  unreasonable  and 
arbitrary  ezeErcise  of  power*  The  District  Court  of  Ihe  United  States 
had  refused  to  enjoin  the  State  authorities  from  enforcing  the  law, 
and  the  Supreme  Court  took  the  same  position,  holding  that  the 
nature  of  the  work  was  so  distinctive  as  to  warrant  the  differenoa 
in  legislative  action.  (Lower  Vein  Coal  Co.  «>•  Industrial  Board, 
p.  247.) 

The  Supreme  Court  of  Utah  held  constitutional  a  provision  of  the 
compensation  law  of  that  State  which  authorized  the  payment  of  a 
fixed  sum  into  the  State  treasury  in  cases  in  which  the  deceased  em- 
ployee, on  account  of  whose  death  compensation  would  ordinarily 
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be  due,  left  no  dependents.  (Salt  Lake  City  v.  Industrial  Commis- 
sion, p.  250.)  The  object  of  this  agreement  was  to  create  a  special 
fund  to  compensate  employees  suffering  a  second  injury,  a  similar 
provision  of  law  having  been  rejected  by  the  Supreme  Court  of  New 
Jersey  (see  BuL  No.  290,  p.  344),  but  upheld  by  the  Court  of  Ap- 
l>ea]s  of  New  York  (Bui.  No.  258,  p.  223). 

The  action  of  the  New  York  court  as  to  the  second  injury  fund  may 
be  said  to  indicate  the  position  to  be  taken  with  regard  to  a  rehabili- 
tation fund,  provided  for  by  an  amendment  of  1920.  This  authorized 
a  contribution  of  $900  to  such  a  fund  in  cases  where  no  dependents 
survived.  The  act  was  held  constitutional  (Watkinson  v.  Hotel 
Pennsylvania,  p.  248).  Involved  in  the  discussion  was  the  question  of 
the  constitutionality  of  the  act  accepting  the  provisions  of  the  Fed- 
eral statute  providing  for  State  and  Federal  cooperation  in  the  mat- 
ter of  rehabilitation.  The  State  law  on  rehabilitation  was  held  to 
be  an  independ^it  enactment,  but  the  acceptance  of  cooperation  was 
held  also  to  be  constitutional,  so  that  the  legality  of  the  whole  system 
was  ai&rmed« 

A  provision  of  the  Louifliana  law  requires  employers  to  file  with 
the  district  court  of  the  pariah  of  their  domicile  proof  of  their  ability 
to  make  pajrments  undffl*  the  statute.  The  duty  of  passing  cm  this 
subject  was  held  not  to  be  properly  a  function  of  the  judges,  and 
the  provision  was  declared  invalid.  (In  re  Southern  Cotton  Oil 
Co.,  p.  324.) 

The  authority  of  the  legislature  of  Porto  Bioo  to  enact  a  com- 
pensation law  for  the  island  was  upheld  in  Camunas  v.  Porto  Rico 
jRy.,  Ldght  A  Power  Co.  (p.  844),  over  a  contention  that  the  Federal 
statute  as  to  raUroads  could  not  be  superseded  by  such  action. 

DTJUBIES  COXFENSatEB. 

Compensation  laws  as  a  rule  are  applicable  to  accidental  injuries. 
Sunstroke  is  so  classed  in  a  Pennsylvania  case,  the  labor  inducing  it 
having  taken  place  during  employment  at  farm  work  but  under 
a  contract  for  work  at  a  coal  yard.  (Matis  v.  Schaeffer,  p.  263.)  In 
Quick  V.  Fred  E.  Illston  Ice  Co.  (p.  224) ,  the  freezing  of  a  workman's 
hands  while  harvesting  ice  on  a  cold  day  was  held  to  be  such  an 
injury  as  the  New  York  law  would  regard  as  an  accident  within  the 
meaning  of  the  statute.  Quite  different  was  the  position  taken  by  the 
Supreme  Court  of  Michigan  in  Savage  v.  City  of  Pontiac  (p.  223). 
Here  a  city  fireman  at  work  for  6  hours  on  an  intensely  cold  and 
windy  day  incurred  injuries  resulting  in  his  death.  The  court  held, 
two  justices  dissenting,  that  there  was  no  accidental  injury,  and  that 
an  injury  received  In  the  course  of  employment  through  natural 
causes  involving  a  common  hazard  was  not  compensable  imder  the 
Michigan  statute. 
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Death  from  pneumonia  gave  rise  to  compensation  payments  under 
a  decision  of  the  Supreme  Court  of  New  York  (Delso  v.  Crucible 
Steel  Co.,  p.  222)  and  in  Pennsylvania  (Dumbluskey  v.  Philadelphia 
&  Reading  Coal  &  Iron  Co.,  p.  222).  In  the  first  case  the  dece- 
dent received  a  heavy  blow  on  his  chest  while  at  work,  dying  of  pneu- 
monia on  the  fifth  day  thereafter ;  while  in  the  second  a  squeeze  or 
blow  by  a  heavy  timber  was  held  to  be  the  occasion  of  traumatic 
pleurisy  or  influenza,  a  fatal  case  of  pneumonia  following. 

The  foregoing  cases  of  disease  are  entirely  distinct  from  any 
classification  as  occupational  diseases,  which  are  compensable  under 
the  laws  of  a  few  States.  Among  those  commonly  so  classed  is 
caisson  sickness,  caused  by  work  under  excessive  air  pressure.  How- 
ever, the  Supreme  Court  of  Michigan  declined  to  class  the  disease 
as  occupational,  and  permitted  an  award  for  accidental  death  in  a 
case  in  which  the  workman  was  affected  with  dizziness  and  partial 
paralysis  as  the  result  of  caisson  sickness,  by  reason  of  which  he 
fell  and  sustained  fatal  injuries*  (Williams  v.  Missouri  Bridge  & 
Iron  Co.,  p.  291.)  A  carpenter  suffering  from  "housemaid's  knee," 
usually  classed  as  an  occupational  disease,  was  allowed  compensa- 
tion by  the  Appellate  Court  of  Indiana  (Standard  Cabinet  Co,  v. 
Landgrave,  p.  292) ,  the  court  ruling  that  even  if  so  classed,  if  it  was 
contracted  under  conditions  constituting  accidental  injury,  it  was 
compensable. 

A  workman  employed  in  an  alfalfa  mill  where  the  air  was  very 
dusty  developed  an  attack  of  heart  trouble  which  caused  his  instant 
death.  He  had  organic  heart  trouble,  and  the  industrial  commission 
refused  an  award,  holding  that  the  death  had  not  been  the  proximate 
result  of  an  accident  The  Supreme  Court  of  Colorado,  however, 
took  the  view  that  the  dust-laden  condition  of  the  air  was  the  prox- 
imate cause  of  the  death,  the  result  being  unexpected  and  unintended, 
therefore  accidental.  In  accordance  with  this  conclusion  the  com- 
mission was  directed  to  enter  an  award  allowing  compensation. 
(Carroll  v.  Industrial  Commission,  p.  295.)  On  the  same  day  the 
same  court  rendered  a  decision  over  a  vigorous  dissent  taking  a 
view  so  apparently  contradictory  to  the  foregoing  that  it  is  difficult  to 
account  for  the  conclusion  reached.  A  miner  died  from  blood  poison- 
ing, due  to  the  inhalation  of  foul  air  and  dioxide  gas.  The  Industrial 
commission  had  denied  compensation;  and  the  district  and  supreme 
courts  adopted  the  same  position,  the  latter  holding  that  no  accident 
could  be  charged  as  a  definite  time  was  lacking,  nor  could  it  be  un- 
expected since  bad  air  was  a  continuing  condition  of  which  the  de- 
ceased was  aware,  so  that  the  element  of  unexpectedness  could  not 
be  considered  as  present.    (Prouse  v.  Industrial  Commission,  p.  293.) 

The  Appellate  Court  of  Indiana  passed  upon  a  case  combining  ele- 
ments of  both  the  above  Colorado  cases  in  that  the  injury  was  the 
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result  of  inhaling  impure  air  in  a  mine,  and  the  person  affected  died 
of  heart  disease,  which  the  autopsy  showed  to  have  been  serious  and 
chronic.  The  court  held  that  the  fatal  culmination  was  due  to 
accident  and  approved  the  award  made  by  Ihe  industrial  board. 
(Utilities  Coal  Co.  v.  Herr,  p.  290.) 

The  aggravation  of  a  preexisting  condition  was  said  by  the  Su- 
preme Court  of  Maine  to  warrant  the  allowance  of  an  award  where 
cerebral  hemorrhage  followed  exertion  by  a  workman  suffering  from 
diseased  arteries.  (Patrick  v.  J.  B.  Ham  Co.,  p.  288.)  Failure  to 
establish  causal  connection  led  to  the  rejection  of  a  claim  where 
a  workman  suffering  from  arteriosclerosis  claimed  that  his  being 
knocked  down  by  a  swinging  door  was  the  cause  of  paralysis  from 
which  he  was  suffering.    (Fink  v.  Sheldon  Axle  &  Spring  Co.,  p.  289.) 

XICFLOYKENT  STATUS. 

The  rule  as  to  the  employment  relation  is  fundamentally  not  dif- 
ferent under  workmen's  compensation  laws  and  other  laws  having 
to  do  with  employer  and  employee.  However,  a  number  of  com- 
pensation laws  established  limitations  or  tests  of  eligibility  for 
persons  claiming  to  be  employees  thereunder.  Turning  on  the  gen- 
eral doctrine  of  relationship,  the  Supreme  Court  of  Louisiana  af- 
firmed a  decision  of  the  court  below  denying  compensation  where  a 
workman  was  held  to  be  an  independent  contractor,  since  he  was 
paid  merely  for  the  amount  of  his  product  without  restriction  as 
to  the  time  and  method  of  performing  his  work.  (Helton  v.  Tall 
Timber  Lumber  Co.,  p.  268.)  The  circumstances  surrounding  the  case 
of  Coppes  Bros.  A  Zook  v.  Pontius  (p.  268)  led  the  Appellate  Court 
of  Indiana  to  take  an  opposite  view  where  a  workman  was  paid  by 
the  amount  of  work  done  and  not  by  days  worked,  but  was  subject 
to  such  control  as  the  employer  saw  fit  to  exercise. 

The  Illinois  law  is  applicable  to  public  employees,  and  provides 
that  the  principal  is  liable  for  the  employees  of  his  contractor  unless 
such  contractor  insures  his  liabilities  under  the  law.  This  was  held 
to  sustain  an  award  against  the  city  where  an  employee  of  a  sub- 
contractor was  injured  and  his  immediate  employer  was  not  insured. 
(City  of  Chicago  v.  Industrial  Conmiission,  p.  275.) 

Authorities  differ  as  to  the  party  responsible  where  a  general 
employer  loans  an  employee  to  a  third  party  as  special  employer  for 
the  time.  In  Knudson  v.  Jackson  (p.  267)  the  Supreme  Court  of 
Iowa  held  that  the  general  employer  was  the  responsible  party,  the 
relationship  with  the  employee  having  been  entered  into  with  them, 
while  the  employee  had  made  no  arrangement  of  his  own  with  the 
special  employer  to  whom  he  had  been  assigned  by  his  original 
employer. 
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An  unusual  situation  is  presented  in  a  case  passed  upon  by  the 
Supreme  Court  of  New  York,  Appellate  Division,  in  which  the 
status  of  a  labor  organization  as  ^nployer  was  involved.  (Hines  t^. 
Henry  I.  Stetler  (Ine.),  p.  279.)  The  claimant  was  a  longshoreman, 
and  the  docks  were  distributed  by  the  longshoremen's  union  among 
themselves,  and  a  rate  for  loading  and  unloading  was  fixed*  Per- 
sons desiring  service  paid  the  agent  of  the  organization  the  rate 
charged,  while  the  latter  assigned  the  workmen  and  gave  them  their 
directions,  the  result  being  that  the  agent  of  the  organization  was  an 
independent  eontractor,  and  an  injured  workman  could  not  look  to 
the  owner  of  the  truck  or  the  goods  for  compensation. 

A  variety  of  questions  were  involved  in  Rector  v.  Cherry  Valley 
Timber  Co.  (p.  273),  a  case  decided  by  the  Supreme  Court  of  Wash- 
ington. The  claimant  was  an  enlists  soldier,  detailed  for  work  at 
logging  with  which  he  was  familiar.  On  the  receipt  of  personal 
injuries  he  sued  for  damages,  claiming  that  as  his  emplojrmont  was 
involuntary  the  State  compensation  law  did  not  apply.  The  court 
rejected  this  contention,  holding  that  enlistment  could  not  be  classed 
as  involuntary  servitude,  regardless  of  the  mode  of  induction  there- 
into; nor  could  the  present  relationship  be  r^arded  as  other  than 
voluntary  employment,  even  though  done  under  military  assignment. 
The  compensation  act  therefore  applied  and  a  judgment  for  damages 
recovered  in  the  court  below  was  reversed. 

The  status  of  a  voluntary  worker  on  a  percentage  basis  was  con- 
sidered in  Bockefeller  v.  Industrial  Commission  (p.  276).  The  worker 
drove  a  taxi  at  such  times  as  he  chose,  keeping  as  compensation  a 
percentage  of  the  charges.  It  was  held  that  he  was  not  an  employee 
within  the  meaning  of  the  act  but  a  bailee  and  excluded  from  com- 
pensation benefits.  A  somewhat  similar  case  was  before  the  Supreme 
Court  of  Colorado,  in  which  it  was  held  that  the  driver  of  a  tourist 
automobile,  who  had  been  discharged  by  his  employer  on  the  day 
preceding  his  fatal  injury  received  while  taking  a  party  of  tourists 
in  disobedience  to  orders,  was  outside  the  law.  (Burke  v.  Industrial 
Commission,  p.  265.) 

Statutes  defining  what  employees  come  under  the  act  usually  ex- 
clude agricultural  labor,  but  the  Supreme  Court  of  Pennsylvania 
affirmed  an  award  in  the  case  of  a  laborer  hired  to  work  in  a  coal  yard 
and  sent  by  his  employer  to  assist  in  the  harvest  work  during  a  ^ack 
time  at  the  coal  yard.  (Metis  v.  Schaeffer,  p.  263.)  It  was  s^d  that 
the  general  character  of  the  work  for  whk^  he  was  hired  determined 
the  status  of  the  employee  rather  than  the  nature  of  the  work  that  he 
was  doing  when  the  fatal  injury  was  received. 

Statutory  inclusions  and  exclusions  are  based  on  a  variety  of  tests. 
The  law  of  Tennessee  is  not  applicable  unless  the  employer  has  at 
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least  10  person?  in  his  employ.  The  supreme  court  held,  however, 
that  it  was  not  necessary  that  these  should  all  be  at  the  same  place, 
but  if  the  aggregate  of  the  employer's  servants  exceeded  10  in  num- 
ber he  was  entitled  to  accept  the  provisions  of  the  law.  (Vantrease 
V.  Smith,  p.  280.) 

The  New  York  statute  is  applicable  to  classified  employments 
where  four  or  more  "workmen  or  oi)eratives"  are  regularly  em- 
ployed. Clerks,  salesmen,  and  stenographers  in  a  stockbroker's  office 
wert  said  by  the  supreme  court  of  the  State  not  to  be  classifiable  as 
workmen,  so  that  a  fatal  injury  to  a  messenger  was  held  to  involve 
no  right  to  a  claim  for  compensation  under  the  law.  (Westbay  v, 
Curtis  &  Sanger,  p.  281.) 

The  exclusion  of  casual  employments  was  held  by  the  Supreme 
Court  of  Iowa  to  bar  the  claim  of  a  carpenter  who  was  engaged  to 
build  a  comcrib  on  the  farm  of  a  retired  farmer.  (Oliphant  v. 
Hawkinspn,  p.  243.)  Not  only  was  the  employment  casual  but  it  was 
said  that  if  the  employer  was  in  any  ^^  trade  or  business  "  it  was  that 
of  farming,  and  assuming  that  the  building  of  the  crib  was  in  line 
with  such  business,  it  -would  be  classed  as  agricultural  work  and 
would  be  excluded  on  that  account. 

Employments  not  for  pecuniary  gain  are  excluded  from  the  New 
York  statute.  However,  this  provision  was  held  not  to  bar  the  claim 
of  a  gravedigger  where  profit  was  made  on  some  graves  in  the 
cemetery,  such  sums  as  accrued  being  expended  for  charity.  (Dillon 
V.  Trustees  of  St.  Patrick's  Cathedral,  p.  278.)  The  employment  was 
hazardous,  and  it  was  said  to  be  of  no  importance  to  what  purpose 
the  pecuniary  gain  was  devoted.  Less  successful  was  the  case  of  a 
cook  of  a  golf  club,  the  same  court  holding  that  since  the  restaurant 
was  operated  at  a  loss,  and  entirely  for  the  convenience  of  the  mem- 
bers of  the  club,  it  was  not  a  business  for  gain  and  an  award  to  the 
widow  must  be  reversed.    (Francisco  v.  Oakland  Golf  Club,  p.  277.) 

Under  the  law  of  Vermont  an  employee  receiving  remuneration  in 
excess  of  $2,000  per  year  is  not  under  the  law  in  the  absence  of  special 
agreement.  The  fact  that  a  deceased  laborer  had  during  the  pre- 
vious year  received  remuneration  slightly  above  $2,000  was  held  not 
to  bar  the  claim  of  his  dependents,  since  there  was  no  definite  agree- 
ment to  the  effect  that  he  should  receive  wages  in  excess  of  $2,000. 
(Kelley's  Dependents  v,  Hoosac  Lumber  Co.,  p.  266.) 

PUBLIC  EMPLOYEES. 

A  city  fireman  in  New  York  was  held  not  to  be  within  the  pro- 
visions of  the  law  of  the  State,  the  court  holding  tnat  the  constitu- 
tion limited  the  scope  of  the  law  to  those  businesses  in  which  the 
expenses  of  the  compensation  could  be  met  **  by  a  proper  charge  in 
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the  cost  of  operating  the  business  of  the  employer."  (Knig  v.  City 
of  New  York,  p.  264.) 

The  fact  that  the  services  of  a  school  janitor  in  Nebraska  are  in  a 

line  of  employment  in  which  the  city  was  engaged  for  no  pecuniary 
gain  or  profit  led  to  the  reversal  6f  a  determination  in  favor  of  the 
injured  man.  (Ray  v.  School  District  of  Lincoln,  p.  272.)  The  same 
principle  was  held  to  apply  in  the  case  of  a  policeman.  (Rooney  r. 
City  of  Omaha,  p.  271.).  It  was  also  claimed  that  there  was  no  re- 
sponsibility attached  because  of  the  exemption  as  to  employees  hold- 
ing office  for  a  regular  term,  but  as  their  tenure  is  during  good  be- 
havior, the  court  disallowed  this  ground.  Other  cases  involving  the 
status  of  policemen  were  decided  in  the  Supreme  Court  of  Vir- 
ginia (Mann  v.  City  of  Lynchburg,  p.  269)  and  the  Appellate  Court 
of  Indiana  (Shelmadine  v.  City  of  Elkhart,  p.  270).  The  Virginia 
case  turned  on  the  nature  of  the  accidents*  to  which  the  law  was 
intended  to  apply,  i.  e.,  industrial  accidents  in  which  the  relation- 
ship of  master  and  servant  was  involved,  not  extending  therefore  to 
the  case  of  a  city  fireman.  The  argument  in  the  Indiana  case  was 
on  the  ground  that  the  policeman  was  a  public  officer  subject  to  im- 
peachment if  he  should  fail  to  perform  his  official  duties,  and  not  a 
servant  or  employee  of  the  city  under  the  contract  of  hire. 

The  Virginia  statute  is  applicable  to  employees  of  the  State,  and 
a  quarry  foreman  employed  by  the  State  highway  {commission  was 
held  to  be  within  the  scope  of  the  law.  (Smith  v.  State  Highway 
Commission,  p.  278.)  No  fimd  was  available  under  any  existing 
legislation  for  the  payment  of  awards,  but  the  court  expressed  con- 
fidence that  suitable  provision  would  be  made  where  the  industrial 
commission  found  the  obligation  to  be  due. 

HAZABBOUS  EICFLOYKENTS. 

The  nature  of  the  employment  as  hazardous  or  nonhazardous  is 
made  the  criterion  in  some  States  as  to  the  application  or  nonapplica- 
tion  of  the  law.  The  Court  of  Appeals  of  New  York  affirmed  an  award 
for  the  death  of  the  director  and  leader  of  a  band  of  65  pieces,  with  4 
or  more  workmen  regularly  accompanying  the  band.  The  fact  that 
these  workmen  were  a  part  of  the  organization  was  held  to  bring 
the  entire  band  under  the  law,  so  that  an  award  in  favor  of  the 
leader's  widow  was  sustained.  (Europe  v.  Addison  Amusements 
(Inc.),  p.  285.)  The  case  of  a  school  janitor  before  the  Supreme 
Court  of  Illinois  might  have  been  placed  under  public  employments, 
and  brought  into  direct  contrast  wi$h  the  Ray  case  (p.  272).  How- 
ever, the  case  turned  on  the  nature  of  the  employment  as  hazardous, 
the  building  in  which  he  was  employed  being  heated  by  a  steam  boiler 
which  was  subject  to  city  and  insurance  inspection.    This  is  one  of  the 
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tests  of  the  Illinois  statute,  and  the  existence  of  the  condition  indi- 
cated was  held  to  bring  the  employment  within  the  law  so  that  com- 
pensation should  be  allowed.  (East  St.  Louis  Board  of  Education  v. 
Industrial  Commission,  p.  286.) 

The  Illinois  law  applies  automatically  to  all  enterprises  and 
businesses  classed  as  hazardous,  this  including  the  business  of  print- 
ing and  publishing.  An  advertising  solicitor  using  his  own  auto- 
mobile in  going  from  place  to  place  was  killed  by  a  collision  with 
another  car.  The  supreme  court  held  that  the  nature  of  his  employ- 
ment was  such  as  to  expose  him  to  the  hazard  which  resulted  in  his 
death,  and  the  employment  being  hazardous  he  was  within  the  act. 
(Illinois  Publishing  &  Printing  Co.  v.  Industrial  Commission,  p.  284.) 

A  determination  that  the  general  storage  business  is  extrahazard- 
ous was  reversed  by  the  Supreme  Court  of  Washington  with  the 
finding  that  the  industrial  commission  of  the  State  had  exceeded  its 
powers  under  the  law  in  classifying  it  as  such.  (State  v.  Eyres 
Storage  &  Distributing  Co.,  p.  287.) 

SXTBATEBKITOKIALITT. 

The  Supreme  Court  of  Michigan  construed  the  compensation  law 
of  that  State  as  a  part  of  the  contract  of  employment  with  a  work- 
man whose  injury  occurred  outside  the  State  boundaries  (Crane  v. 
Leonard,  Crossette  &  Riley,  p.  283) ;  so  also  in  Minnesota  (Stans- 
berry  v.  Monitor  Stove  Co.,  p.  307).  The  same  view  was  taken  of 
the  Wisconsin  statute  by  the  Supreme  Court  of  that  State.  (Ander- 
son V.  Miller  Scrap  Iron  Co.,  p.  282.)  This  latter  case  involved  the 
question  of  the  subrogation  of  rights  where  the  injury  was  due  to 
the  acts  of  a  third  party,  the  proceeding  involving  this  subrogation 
having  been  begun  under  a  Michigan  statute  allowing  suit  in  case 
of  death  by  negligence.  The  court  held  that  the  Wisconsin  statute 
could  not  control  the  rights  arising  under  the  Michigan  law,  this 
being  a  form  of  extraterritorial  control  that  could  not  be  recognized. 

DTTSESTATS  OB  DTTBASTATB  GOXXEBOB. 

The  Pennsylvania  courts,  from  common  pleas  to  supreme,  uni- 
formly sustained  an  award  in  behalf  of  the  widow  of  a  member  of 
a  train  crew  handling  commodities  in  part  of  an  interstate  nature. 
The  case  was  taken  to  the  Supreme  Court  of  the  United  States, 
where  it  was  reversed,  the  position  being  taken  that  presumptions  in 
such  cases  are  in  favor  of  interstate  commerce,  since  if  there  is  an 
element  of  such  commerce  in  the  emploj^nent  that  fact  determines 
the  remedy  of  the  employee.  (Philadelphia  &  Reading  R.  Co.  v, 
Polk,  p.  334.)  Another  case  (Philadelphia  &  Reading  R.  Co.  v, 
Di  Donato,  p.  335)  had  a  similar  history,  coming  from  the  same 
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State.  Here  a  crossing  watchman  was  held  by  the  Supreme  Court 
to  have  been  engaged  in  interstate  commerce,  a  contrary  finding  of 
the  Supreme  Court  of  Pennsylvania  being  reversed.  The  third  case 
under  this  head  is  also  a  decision  of  the  Pennsylvania  Supreme 
Court,  holding  that  a  workman  in  charge  of  an  oU  tank  from  which 
oil  was  taken  for  both  interstate  and  intrastate  commerce  was  imder 
the  Federal  law,  reversing  the  finding  of  the  court  of  common  pleas 
affirming  an  award  by  the  workmen's  compensation  board.  (Lind- 
way  V.  Pennsylvania  Co.,  p.  325.) 

ADKIRALTT. 

The  complications  affecting  maritime  employees  have  been  adverted 
to  in  the  cases  reported  under  employers'  liability.  Thus  far  compen- 
sation legislation  has  embarrassed  rather  than  simplified  the  situa- 
tion. In  Rorvik  v.  Northern  Pacific  Lumber  Co.  (p.  225)  the  Supreme 
Court  of  Oregon  awarded  damages  in  a  suit  under  the  State  liability 
act  for  the  death  of  a  steamship  captain  in  the  waters  of  the  State. 
The  employing  company  was  a  California  corporation,  and  the  widow 
had  secured  an  award  under  the  California  compensation  act  for  the 
death  of  her  husband.  Contests  and  appeals  had  delayed  payments, 
so  that  no  money  had  been  received  under  this  award.  This  award 
was  held  not  to  bar  a  recovery  under  the  Oregon  liability  act,  though 
the  court  assumed  that  recovery  could  not  be  had  under  both  statutes. 

The  Supreme  Court  of  Maine  decided  in  Berry  v.  M.  F.  Donovan 
&  Sons  (Inc.)  (p.  226)  that  the  compensation  law  of  that  State,  being 
of  an  elective  nature,  formed  a  part  of  the  contracts  of  employment 
made  within  the  State,  reaching  even  to  the  case  of  a  longshoreman 
engaged  in  unloading  a  vessel.  The  employer  was  under  the  act,  and 
though  the  work  was  of  a  maritime  nature  it  was  held  to  be  within 
the  compensation  law.  ^ 

The  claim  that  the  driver  of  a  truck  transporting  freight  from  a 
bridge  to  various  points  along  the  shore  had  suffered  a  maritime  in- 
jury was  denied  in  McBride  v.  Standard  Oil  Co.  (p.  224).  The  cir- 
cumstance that  he  was  injured  by  being  caught  between  the  back  end 
of  his  truck  and  the  side  of  the  barge  did  not  change  his  status  as  a 
land  employee,  and  a  compensation  award  was  affirmed. 

JXnilSBIGTIOV. 

The  authority  of  a  court  to  render  a  final  decision  in  a  compensa- 
tion case  was  passed  upon  by  a  Texas  court  in  Employers'  Indemnity 
Corp.  V.  Woods  (p.  826).  An  agreement  with  the  insurer  to  accept  a 
lump-sum  settlement  had  been  ratified  by  the  judgment  of  a  justice 
court.  The  industrial  accident  board  disapproved  and  ordered  a 
much  larger  payment  to  be  made.    Over  the  contention  that  the  jus- 
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i 
tice  oourt  had  jurisdiction^  the  award  of  the  board  was  affinned  in  the 
court  of  dyil  appeals.  The  origmal  agreement  was  for  a  lump  sum, 
while  the  award  was  for  weekly  payments.  The  oourt  held  that  the 
terms  of  the  law  controlled  both  the  jurisdiction  of  the  board  and  the 
preference  for  weekly  payments. 

The  powers  of  the  indusk^ial  commission  of  New  York  were  dis- 
cussed by  the  oourt  of  appeals  of  that  State  in  Lorchiti^  v,  Gotham 
Folding  Box  (Jo.  <p.  333).  An  award  based  on  alternative  findings 
was  held  to  be  insufficioitly  grounded,  the  commission  not  being  war- 
ranted in  conclusions  on  so  general  and  inadequate  a  basis  as  appeared 
in  this  case.  The  action  of  the  appellate  division  in  affirming  the 
award  was  therefore  reversed  and  a  new  hearing  granted. 

The  ezclufiiveneaB  of  control  of  the  workmen's  compensation  act, 
where  applicable,  was  held  in  Hyett  v.  Northwestern  Hospital  for 
Women  and  Children  (p«  323)  to  bar  the  right  of  an  injured  workman 
to  sue  iar  additional  injuries  other  than  those  for  which  compensation 
was  payable  under  the  act. 

HOH&SSinSHT    ALIESS. 

t 

A  few  States  bar  nonresident  alien  beneficiaries  from  any  benefits 
under  the  compensation  laws,  while  others  permit  benefits,  but  in  re- 
duced amounts.  The  law  of  Kansas  is  in  the  latter  class,  but  the 
supreme  court  of  that  State  held,  in  the  caee  of  an  Italian  miner 
killed  in  the  State,  that  the  treaty  of  the  United  States  with  Italy, 
calling  for  equal  treatment  of  the  nationals  of  the  two  nations  made 
it  necessary  to  disregard  this  limitation,  and  pay  the  full  amount 
that  would  be  due  in  the  case  of  residents  of  the  United  States. 
The  discrimination  was  said  also  to  conflict  with  the  equal  protection 
clause  of  the  fourteenth  amendment,  and  was  therefore  unconstitu- 
tional.   (Vietti  V.  George  K.  Mackie  Fuel  Co.,  p.  229.) 

isjvBT  ABisnie  OUT  of  avb  nr  comtss  n  saaumoMT. 

The  common  limitation  on  compensable  injuries,  that  they  shall 
arise  out  of  and  in  course  of  employment,  is  the  one  most  fruitful 
of  dispute  and  litigation.  In  the  great  nuijority  of  laws  the  con- 
junction ^and'*  is  used,  though  in  a  few  the  disjunctive  "or"  ap- 
pears; while  in  a  still  smaller  number  the  provision  is  simply  that 
the  injury  shall  be  received  in  the  course  of  employment.  Where 
the  word  "  and  "  is  used,  both  conditions  must  be  present,  the  fact 
that  the  injury  occurred  while  employed  not  being  conclusive  of  a 
right  to  an  award.  In  Miller  v.  Beil  (p.  297)  the  Appellate  Court 
of  Indiana  held  that  the  drowmng  of  a  man  by  falling  into  a  tank 
of  water^  probably  during  an  epileptic  fit,  was  nevertheless  an  acci- 
dent arising  out  of  the  employment^  so  that  an  award  in  his  depend^ 
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{ ents'  favor  was  affirmed.  Similar  reasoning  prevailed  in  a  case  be- 
fore the  Supreme  Court  of  Illinois  (fiockford  Hotel  Co.  v.  Indus- 
trial Commission,  p.  316),  the  case  being  that  of  a  laborer  falling 
into  an  ash  pit  and  receiving  injuries  from  which  he  died.  The 
preexisting  condition  would  not  lead  to  fatality,  nor  was  the  fall 
fatal  in  itself,  but  the  employment  about  the  pit  furnished  the 
setting  for  the  fatal  result.  An  award  by  the  commission,  reversed 
by  the  circuit  court,  was  therefore  affirmed  by  the  supreme  court 

Departure  from  the  line  of  duty  in  violation  of  instructions  was 
a  basis  for  reversing  the  court  below  and  the  industrial  commis- 
sion of  Wisconsin  in  a  case  in  which  a  boy  of  14  undertook  to  use 
a  machine  for  his  own  purposes,  although  strictly  instructed  against 
.such  action.  (Kadtke  Bros.  v.  Industrial  Commission,  p.  315.)  The 
same  principle  applied  in  the  case  of  a  laundry  worker  injured 
while  doing  the  personal  laundry  of  another  employee  on  a  day 
when  such  work  was  forbidden.  (Hinton  Laundry  Co.  v.  DeLozier, 
p.  311.)  The  employer's  entire  lack  of  interest  in  the  results  of  her 
work  was  said  to  take  it  out  of  the  course  of  her  employment. 

While  the  foregoing  cases  involve  violations  of  employers*  regu- 
lations, the  Supreme  Court  of  Illinois  had  before  it  an  instance  of  % 
violation  of  the  law.  (Union  Colliery  Co.  v.  Industrial  Commission, 
p.  312.)  A  statute  of  this  State  forbids  riding  on  loaded  cars  in 
mines,  and  the  injury  in  this  case  was  due  to  a  violation  of  the  law, 
the  result  being  fatal.  The  industrial  commission,  however,  awarded 
compensation,  which  the  circuit  court  disallowed  but  the  supreme 
court  affirmed.  The  injury  was  said  to  arise  out  of  and  in  the  course 
of  the  employment,  and  the  violation  of  the  law  was  not  a  departure 
from  the  employment  but  was  at  the  most  contributory  negligence, 
not  defeating  the  right  of  recovery.  The  distinguishing  mark,  of 
course,  is  that  in  the  first  two  cases  the  claimants  were  not  doing 
that  for  which  they  were  employed,  while  in  the  last  case  the  in- 
jury was  received  in  the  line  of  employer's  service  even  though  there 
was  a  departure  from  the  established  method. 

The  fact  that  an  injury  was  received  while  doing  other  work  than 
that  for  which  specifically  employed  will  not  bar  a  claim  where  the 
new  employment  is  such  as  any  interested  workman  would  engage 
in  on  behalf  of  his  employer.  Thus  a  roustabout  engaged  in  pulling 
rods  from  an  oil  well,  finding  the  grass  on  fire  near  the  well,  was 
not  outside  the  law  while  attempting  to  extinguish  the  fire  to  pre- 
vent damage  to  his  employer's  property.  (Associated  Employers' 
Reciprocal  v.  State  Industrial  Commission,  p.  302.) 

An  injury  occurring  at  lunch  time  by  reason  of  the  negligence  of 
the  operator  of  an  elevator  which  the  employees  were  supposed  to 
use  was  held  to  be  within  the  compensation  law  of  New  York,  sinoe 
the  act  in  which  the  employee  was  engaged  was  incidental  to  the 
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employment.  (Martin  v.  Metropolitan  Life  Ins.  Co.,  p.  809.)  This 
fact  barred  a  suit  for  damages,  and  a  judgment  of  the  court  below 
awarding  damages  was  reversed. 

Going  to  and  from  work  is  also  a  necessary  incident  to  employ- 
ment, and  where  transportation  is  furnished  by  the  employer  as  a 
part  of  its  agreement,  an  injury  arising  out  of  the  transportation 
conditions  is  compensable.  This  rule  applied  in  Fisher  v.  Tidewater 
Building  Co.  (p.  304)  in  which  the  Supreme  Court  of  New  Jersey 
affirmed  an  award  in  favor  of  a  workman  who  was  killed  while  at- 
tempting to  board  a  train  to  go  to  his  home,  though  off  his  employer's 
premises.  On  the  other  hand  the  Court  of  Appeals  of  New  York 
found  that  a  flagman  permitted  to  ride  to  and  from  work  free  of 
charge  was  not  in  the  course  of  his  employment  where  the  transporta- 
tion was  merely  a  permissive  grant,  and  not  a  term  of  the  contract. 
(Kowalek  v.  New  York  Consolidated  R.  Co.,  p.  303.) 

Where  a  miner  was  run  down  by  a  train  while  on  his  way  to  work, 
and  had  reached  his  employer's  premises,  an  award  for  his  death  was 
sustained  on  the  ground  that  his  presence  was  a  necessary  incident  of 
his  employment,  even  though  he  had  not  yet  begun  his  actual  work 
for  the  day.  (Western  Coal  &  Mining  Co.  v.  Industrial  Conmiission, 
p.  305.) 

Two  factors  combined  to  defeat  the  claim  of  a  man  injured  by 
striking  workmen  after  hours.  (Rourke's  case,  p.  308.)  The  work- 
man knew  that  he  was  taking  the  place  of  strikers  and  was  promised 
protection.  He  was  injured  while  at  a  lunch  room  off  the  premises 
and  after  the  conclusion  of  the,day's  work,  the  injury  being  due  to  an 
assault  by  a  striker.  The  Supreme  Court  of  Massachusetts  reversed 
an  award  of  the  industrial  board  on  the  ground  that  the  employment 
for  the  day  had  ceased.  Similarly  a  foreman  who  had  completed  his 
shift  was  not  in  the  course  of  employment  when  injured  while  in- 
specting the  operations  of  machinery  for  which  he  was  not  respon- 
fcdble  during  the  off  shift.    (Koubek  v,  Gerens,  p.  317.) 

The  course  of  employment  was  held  to  be  broken  by  turning  aside 
on  a  personal  errand  where  an  employee  on  duty  for  a  number  of 
hours  was  killed  while  crossing  the  street  from  his  work  place  to  get 
a  cup  of 'coffee.  This  was  said  to  be  the  custom  under  the  circum- 
stances, and  the  industrial  commission  made  an  award  in  his  favor, 
which  was  upheld  by  the  Appellate  Division  of  the  Supreme  Court 
of  New  York,  but  on  further  appeal  the  court  of  appeals  reversed 
this  judgment,  saying  that  going  to  a  restaurant  was  not  an  incident 
of  his  employment.    (Clark  v,  Voorhees,  p.  311.) 

The  continuing  liability  of  an  employer  in  a  case  in  which  the 
nature  of  the  employment  controls  the  entire  time  of  the  employee 
is  illustrated  in  Stansberry  v.  Monitor  Stove  Co.  (p.  307).    In  this 
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case  a  salesman  lost  his  life  in  a  hotel  fire,  and  as  his  employment 
required  him  to  be  in  hotels  the  injury  arose  out  of  and  in  the  course 
of  his  employment. 

Whether  or  not  recovery  will  be  had  for  injuries  due  to  what  are 
known  as  ^'common  hazards"  depends  upon  the  circumstances  of 
the  individual  cas&  Thus  a  workman  who  carried  needed  tools  on 
his  person  was  struck  by  lightning  while  working  on  an  iron  bridge, 
and  the  Supreme  Court  of  Colorado  affirmed  an  award  in  his  favor 
on  the  ground  that  his  exposure  was  increased  over  that  of  the  or- 
dinary citizen,  so  that  the  injury  arose  out  of  the  employment  (Has- 
sell  Iron  Works  Co.  v.  Industrial  Commission,  p.  314) ;  so  also  of  a 
night  watchman  who  was  accidentally  shot  and  killed  by  a  policeman 
in  pursuit  of  burglars,  the  Court  of  Appeals  of  New  York  holding 
that  while  others  might  be  similarly  exposed,  the  nature  of  his  em- 
ployment multiplied  the  opportunities  for  acci(tental  injury  of  this 
nature  so  that  his  case  would  come  within  the  law  (Heidttnan  v. 
American  District  Telegraph  Co.,  p.  310). 

Involving  elements  of  uncertainty  as  to  the  actual  hazards  to  which 
the  injury  was  due  was  a  case  (Empire  Health  &  Accident  Ins.  Co.  v. 
Purcell,  p.  313)  in  which  the  Appellate  Court  of  Indiana  si:u3tained 
an  award  for  injury  to  an  insurance  solicitor  and  collector.  Whether 
the  injury  upon  which  the  claim  was  babied  was  du«  to  an  assault  by 
persons  from  whom  he  had  sought  to  make  collections,  at  whether 
it  was  for  the  purpose  of  robbery,  or  whether  it  was  a  street  injury 
could  not  be  determined,  though  the  circumstances  pointed  to  an 
assault.  The  employment  was  said, to  expose  the  claimant  to  in- 
creased hazards  above  those  of  the  public  generally,  so  that  his  injury 
might  properly  be  said  to  arise  out  of  it,  and  an  award  in  his  bdialf 
was  affirmed.  Much  the  same  rule  applied  in  General  Accicfent 
Fire  &  Life  Assurance  Corporation  v.  Industrial  Accident  Commis- 
sion (p.  298) ,  in  a  decision  by  the  Supreme  Court  of  California.  The 
proprietor  of  a  garage  in  resisting  an  attack  by  strangers  with  whom 
he  had  a  dispute  fired  a  shot  which  struck  an  employee.  The  fact 
that  the  injured  man  was  required  to  be  constantly  present  at  the 
place  where  the  incident  occurred  exposed  him  to  all  the  dangers 
arising  in  the  conduct  of  such  a  business,  differentiating  him  from 
the  chance  attendant  at  the  place,  so  that  the  injury  was  compen- 
sated. 

Scuffling,  horseplay,  and  quarreling  are  not  infreqitent  incidents 
where  numbers  of  workmen  are  brought  tc^^ether.  An  employee  in- 
jured while  passing  two  other  employees  engaged  in  a  playful  scuffle 
was  held  by  the  Supreme  Court  of  Ohio  to  be  entitled  to  ben^ts. 
on  the  ground  that  the  injury  w.a8  received  at  a  time  and  place 
governed  by  his  employment|  the  incident  beiii^  not  unlikely  t6 
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occur  in  such  circuxnstancee.  The  statute  is  not  based  on  fault  or 
neglect,  but  applies  to  the  conditions  and  circiunstances  of  factory 
life.  (Industrial  Commission  of  Ohio  v,  Weigandt,  p.  2&6.)  The 
sauie  rule  was  applied  by  the  Supreme  Court  of  Nebraska  in  a  fatal 
injury,  due  to  the  constantly  I'ecurring  criminal  stupidity  in  the 
alleged  playful  use  of  compressed  air.  (Socha  v,  Cudahy  Packing 
Co.,  p.  306.)  In  contrast  with  the  foregoing  is  the  position  taken  by 
the  Supreme  Court  of  California  in  a  case  in  which  a  workman's  eye 
was  injured  by  being  struck  by  a  grape  thrown  at  another  employee 
in  a  packing  house.  (Federal  Mutual  Liability  Insurance  Co.  v.  In- 
dustrial Accident  Commission,  p,  305.)  The  fact  that  such  incidents 
are  common  and  perhaps  inevitable  is  said  to  be  recognized  by  some 
courts  as  sustaining  the  right  to  an  award,  but  it  is  regarded  by 
this  court  as  '^  an  unwarranted  extension  "  of  the  law. 

An  intent  to  injure  must  be  assumed  where  assault^  are  committed 
in  anger,  but  the  incident  may,  nevertheless,  be  classed  as  an  ac- 
cident arising  out  of  and  in  the  course  of  employment.  Such  is  the 
position  taken  by  the  Court  of  ^Appeals  of  New  York  where  a  fore- 
man struck  a  workman,  following  a  short  dispute,  resulting  in 
serious  injury  to  one  eye.  The  immediate  connection  between  the 
incidents  of  discipline  and  the  blow  were  said  to  warrant  the  con- 
clusion that  the  injury  arose  out  of  and  in  the  course  of  employment, 
ajad  the  employer  being  responsible  for  the  foreman's  acts,  an  award 
of  compensation  would  be  affirmed.  (Kjiocks  v.  Metai  Package 
Corp.,  p.  301.)  This  doctrine  was  applied  by  the  Supreme  Court  of 
Oklahoma  to  a  similar  case  where  an  assistant  foreman  struck  a 
miner  because  he  resented  an  insult,  the  employer  being  responsible 
for  the  assault  committed  by  his  representative.  (Stasmos  v.  State 
Industrial  Commission,  p.  299.)  The  Appellate  Court  of  Indiana 
again  applied  the  doctrine  of  the  responsibility  of  the  employer  not 
only  for  his  own  acts  or  those  of  his  representatives  but  for  those  of 
fellow  employees  in  Payne  v.  Wall  (p.  301).  Here  a  dispute  between 
workmen  led  to  one  of  them  being  injured  by  the  other,  and  on  the 
ground  that  such  incidents  are  not  unusual,  and  that  the  dispute 
related  to  the  work,  the  injury  was  said  to  have  arisen  out  of  the 
employment. 

SUCTION. 

■ 

Under  the  provisions  of  the  elective  laws,  the  choice  of  an  action 
for  damages  by  proceedings  in  compensation  is  available,  if  timely 
made.  Failure  to  elect  is  usually  penalized  by  depriving  the  em- 
ployer of  his  common-law  defenses.  This  rule  applied  in  a  case  in 
which  a  coal  trimmer  was  injured  while  assisting  to  unload  a  vessel 
in  Portland,  Me.  The  failure  of  the  employer  to  elect  made  possible 
a  suit  for  damages  without  the  defenses  of  contributory  negligence, 
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fellow  service  or  assumption  of  risks.  An  appeal  from  a  judgment 
developed  claims  that  the  work  was  in  interst&te  commerce,  governed 
by  the  Federal  statute,  and  not  subject  to  the  provisions  of  the  com- 
pensation act.  As  the  coal  handled  had  in  no  way  been  designated 
for  use  in  commerce,  either  interstate  or  intrastate,  and  the  work 
was  for  one  of  these  purposes,  it  was  held  that  the  Federal  statute 
had  no  application,  and  the  decision  under  the  terms  of  the  compensa- 
tion act  was  affirmed.     (Foley  t\  Hines,  p.  259.) 

The  Kentucky  statute  requires  voluntary  acceptance  expressed  in 
writing.  The  court  of  appeals  of  the  State  held  that  the  definite 
termination  of  employment,  during  which  the  employee  was  under 
the  compensation  act,  followed  by  several  months  of  work  elsewhere 
predicated  a  new  contract  on  return  to  work  for  the  same  employer,  so 
that  a  new  acceptance  in  the  form  prescribed  by  the  act  was  neces- 
sary, and  a  mere  oral  agreement  would  not  suffice.  (McCune  v, 
Wm.  B.  Pell  &  Bro.,  p.  261.) 

The  law  of  Texas  requires  employers  to  give  notice  that  their  in- 
dustry is  to  be  operated  under  the  compensation  act,  failing  which 
suits  for  damages  may  be  brought.  In  Poe  v.  Continental  Oil  & 
Cotton  Co.  (p.  245)  notice  had  not  been  given.  However,  the  in- 
jured man  asked  a  determination  of  his  rights  under  the  act,  but  only 
after  the  time  limit  provided  for  filing  th^  claim  had  expired.  He 
then  brought  suit  for  damages,  but  failed  on  the  ground  that  he  had 
made  an  election  to  accept  compensation.  The  court  of  appeals 
reversed  this,  holding  that  an  election  of  an  unenforceable  right  could 
not  be  accepted  as  a  waiver  of  a  valid  one,  and  a  new  trial  was  or- 
dered. In  Hutton  v.  Link  Oil  Co.  (p.  244)  the  injured  workman  took 
the  precaution  of  entering  a  claim  for  compensation  and  at  the 
same  time  asked  for  damages  under  the  common  law,  Kansas  being 
one  of  the  small  number  of  States  in  which  the  compensation  act 
is  administered  by  the  courts.  A  judgment  for  damages  was  re- 
covered, and  the  employer  appealed,  contending  that  the  claimant 
should  have  been  required  to  elect  one  remedy  to  the  exclusion  of  the 
other.  The  court  denied  this,  holding  that  a  joinder  of  causes  of 
action  could  properly  be  made  imder  the  State  laws. 

INJURY  DUE  TO  THIED  PEE80N8. 

A  compromise  with  a  third  party  without  complying  with  the 
terms  of  the  compensation  law  was  held  by  the  Supreme  Court  of 
Utah  to  prevent  the  injured  man  from  asking  further  benefits  from 
his  employer,  since  the  terms  of  the  act  must  be  complied  with  to 
give  the  commission  jurisdiction.  (Leva  v.  Utah  Fuel  Co.,  p.  318.) 
A  quite  similar  situation  was  passed  upon  by  the  Supreme  Court  of 
Iowa.     (Renner  v.  Model  Laundry,  Cleaning  &  Dyeing  Co.,  p.  320.) 
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Here  a  laundry  employee  injured  by  a  collision  with  a  street  car 
made  a  settlement  with  the  railway  company,  releasing  it  from 
any  action  for  damages  by  himself.  Compensation  payments  were 
thereupon  stopped,  the  employer's  insurer  claiming  that  the  state- 
ment released  it  from  further  payment.  The  Supreme  Court  ruled 
that  the  contract  with  the  company  not  to  sue  was  legitimate,  but  had 
no  eflFect  on  the  employer's  rights,  as  no  proof  of  legal  liability  was 
involved.     Compensation  awards  were  also  required  to  be  paid. 

The  question  of  the  employer's  rights  where  a  third  party  caused 
the  injury  was  involved  in  a  Kentucky  case.  (Henderson  Telephone 
&  Telegraph  Co.  (Inc.)  v.  Owensboro  Home  Telephone  &  Telegraph 
Co.,  p.  322.)  The  statute  gives  an  employer  paying  compensation  the 
right  to  recover  in  his  own  name  from  the  third  party  responsible 
for  the  injury.  Here  the  employer  was  insured,  and  it  was  held 
that  since  payments  had  been  made  by  the  insurance  company  the 
employer  had  no  right  to  sue,  nor  did  the  statute  give  an  insurance 
company  such  a  right.  The  third  party  was  therefore  released  from 
any  obligation. 

A  question  of  waiver  was  raised  in  a  New  York  case  (Bennett  v. 
Page  Bros.,  p.  319),  involving  the  action  of  different  parties.  The 
injury  was  fatal,  and  the  parents  first  filed  notice  with  the  State 
industrial  commission  that  they  would  sue  the  third  party  involved, 
for  damages  on  a  negligence  basis.  After  a  time  this  suit  was  dis- 
continued, and  the  mother  secured  an  award  of  compensation.  The 
employer  contested  this  on  the  ground  that  an  election  to  sue  had 
relieved  the  employer  of  his  compensation  liability,  which  contention 
the  court  rejected,  and  affirmed  the  award. 

AWAEDS. 

The  question  of  the  computation  of  earnings  of  a  miner  was 
involved  in  the  case,  Centralia  Coal  Co.  v.  Industrial  Commission 
(p.  233),  decided  by  the  Supreme  Court  of  Illinois.  A  rate  per  ton 
had  produced  low  average  earnings  on  account  of  the  large  amount 
of  labor  involved  in  removing  slate.  An  award  for  an  injury  was 
based,  not  on  the  actual  earnings  of  the  individual,  but,  on  account 
of  the  circumstances,  on  the  average  earnings  of  other  miners  in  the 
company's  employ — a  procedure  which  the  court  approved. 

The  effect  on  the  child's  rights  of  the  remarriage  of  a  widow  was 
considered  in  an  Indiana  case.  (Riggs  v,  Lehigh  Portland  Cement 
Co.,  p.  239.)  As  the  law  stood  at  the  time  of  the  fatal  injury  to  the 
husband  and  father,  compensation  payments  were  terminated  by  the 
remarriage  of  the  widow.  The  law  was  changed  in  1919  so  as  to 
permit  a  continuance  of  payments  to  a  dependent  child,  and  subse- 
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quent  to  the  enactment  of  this  amttodment  tfa«  widow  Temsrried.  B 
was  held  that  the  status  at  the  time  of  the  death  determined  the 
situation,  the  law  operating^  only  to  benefit  subsequent  happenings,  so 
that  the  child  got  nothing. 

An  award  on  a  weekly  basis  was  made  in  a  Texas  case  (Texas 
Employers^  Insurance  Association  v.  Bourdreaux,  p.  230 )« in  which  a 
widow  and  two  minor  children  were  the  beneficiaries.  The  award  was 
contested,  and  a  lump-sum  commutation  was  determined  on  by  the 
court,  one-third  to  the  attorneys  and  two-thirds  to  the  beneficiaries. 
Of  the  latter,  one-half  was  to  go  to  the  widow  and  the  remainder  to 
the  two  chKdreB  in  equal  parts.  On  appeal,  the  court  of  appeals  held 
that  it  had  no  power  to  inquire  into  the  propriety  of  a  lump-sum 
award,  which^  however,  the  supreme  court  overruled,  and  remanded 
the  case  as  to  the  determination  of  the  appropriateness  of  a  lump-sum 
settlement  in  the  circumstances  of  the  case.  The  propriety  of  the  ap- 
portionment depended  upon  the  nature  of  the  fund,  which  was  said  to 
be  comparable  to  wages  and  so  distributed  as  community  property, 
which  would  be  in  accord  with  the  distribution  above  indicated. 

In  a  Kansas  case  (Strong  v,  Sonken-Galamba  Iron  &  Metal  Co., 
p.  242),  the  trial  court  modified  the  award  made  by  an  arbitrator, 
and  directed  that  the  claimant  submit  to  an  operation.  If  he  re- 
fused, the  term  of  payment  should  be  limited  to  25  weeks  instead  of 
the  8  years  which  the  arbitrator  allowed.  This  finding  was  affirmed 
by  the  supreme  court,  which  held  that  the  employee  was  bound  to  do 
whatever  was  necessary  and  reasonably  possiUe  to  restore  himself 
to  a  condition  of  physical  ability. 

The  effect  of  changing  conditions  was  considered  in  Lambert  r. 
Powers  (p.  240),  the  insurer  claiming  that  changes  warranted  such 
action;  they  also  stopped  payments.  Review  can  be  had  under  the 
law  within  a  year  after  compensation  was  fixed  by  the  original  award. 
This  provision  had  been  disregarded  and  the  arbitrary  cessation  of 
payments  led  the  court  not  only  to  affirm  the  award  as  originally 
named,  but  also  to  add  a  penalty  for  the  default,  according  to  the 
terms  of  the  law. 

Voluntary  payments  of  full  wages  do  not  entitle  the  employer  to 
a  right  to  withhold  an  equal  sum  from  subsequ^it  benefit  payments 
made  under  an  award  by  the  industrial  commission,  where  there  is 
no  agreement  or  finding  in  regard  thereto.  (Mercury  Aviation  Co.  v. 
industrial  Accident  Commission  of  Califbmia,  p.  234.) 

A  Texas  court  permitted  a  discount  in  the  total  amount  of  benefits 
to  be  paid  under  an  award  where  the  weekly  payments  were  in- 
creased in  amount^  and  the  term  thereof  decreased,  the  court  holding 
that  such  discount  was  proper  in  analogy  with  the  discount  allowed 
in  lump  sum  settlements.     (Western  Indemnityf  Co.  v,  Milam,  p. 
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241.)  A  contention  in  this  case  that  refusal  to  submit  to  a  surgical 
operation  should  bar  payment  was  disallowed,  as  it  was  shown  that 
skillful  physicians  in  attendance  had  advised  the  injured  man  against 
the  operation,  so  that  he  could  not  be  said  to  have  refused  to  accept 
or  receive  medical  treatment. 

A  review  of  an  award  with  a  request  for  release  from  further  pay- 
ments was  made  in  a  Michigan  case  (Ward  v.  Heth  Bros,,  p.  242),  the 
ground  being  that  the  beneficiary  had  become  insane  and  was  com- 
mitted to  an  asylum.  The  accident  board  refused  to  accept  this  as 
a  ground  for  terminating  payments — a  position  which  the  court  af- 
firmed. 

A  claim  for  fatal  injuries  in  a  case  in  which  an  award  for  disability 
involved  a  surgical  operation  at  the  employer's  expense  was  denied 
in  a  case  in  which  the  injured  man  requested  that  at  the  time  of  the 
operation  he  be  operated  on  for  an  additional  and  independent  cause. 
(Dulac  V,  Proctor  &  Bowie  Co.,  p.  238.)  Following  the  double  and 
necessarily  prolonged  operation  death  ensued  from  postoperative 
shock.  The  evidence  was  held  inadequate  to  sustain  a  claim  for 
death  benefits,  since  it  was  impossible  to  determine  the  effect  of  the 
one  operation  as  distinct  from  the  other. 

The  computation  of  an  award  for  the  loss  of  three  fingers  was  con- 
tested before  the  Supreme  Court  of  Utah.  (North  Beck  Mining  Co.  v. 
Industrial  Commission,  p.  236.)  The  employer  insisted  on  the  mere 
addition  of  the  award  for  individual  fingers,  while  the  industrial 
commission  awarded  as  for  the  aggregate  disability  entailed.  The 
court  sustained  this  view,  since  the  question  was  not  of  the  loss  of 
individual  £ngers  but  of  the  usability  of  the  hand  in  its  mutilated 
condition. 

The  date  from  which  an  award  for  permanent  partial  disability 
should  run  was  involved  in  Wrenn  v.  Connecticut  Brass  Co.  (p.  237). 
Surgeons  made  protracted  efforts  to  preserve  a  fractured  arm  by 
means  of  a  bone  graft,  but  failed,  finally  leaving  the  arm  in  a  use- 
less condition.  The  Connecticut  statute  makes  specific  compensation 
for  the  loss  of  use  of  an  arm,  but  the  compensation  commissioner 
held  that  this  began  at  the  date  of  final  determination  of  disability, 
and  that  compensation  during  the  period  of  treatment  should  not 
be  deducted  therefrom,  a  position  which  was  approved  by  the  su- 
preme court  over  the  employer's  contention  to  the  contrary.  The 
Minnesota  Supreme  Court  considered  the  period  of  healing  as  a  part 
of  the  compensation  period  in  a  case  involving  an  award  for  impaired 
vision  of  one  eye.  (Chiovitte  v.  Zenith  Furnace  Co.,  p.  235.)  The 
schedule  benefit  is  a  payment  of  the  percentage  of  the  wages  for 
100  weeks,  and  a  68  per  cent  loss  was  held  to  call  for  68  weeks'  pay- 
ments. An  award  of  benefits  for  60  weeks  after  returning  to  work 
following  8  weeks'  disability  was  approved,  the  court  sustaining  the 
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determination  to  this  effect,  and  disregarding  the  fact  thtit  the  in- 
jured man  was  employed  at  higher  wages  than  before  the  injury. 

The  factors  to  be  considered  in  determining  the  amount  of  an 
award  for  permanent  partial  disability  were  discussed  in  Capone's 
case  (p.  232),  the  Supreme  Court  of  Massachusetts  recommitting  the 
case  to  the  board  for  further  consideration  because  it  was  not  clear 
to  what  extent  the  award  was  based  on  depressed  business  conditions 
and  how  far  on  the  disability  resulting  from  the  injury. 

DEPENDENCY. 

A  child  living  with  its  mother,  who  had  obtained  a  divorce  from 
her  husband  some  years  before  his  accidental  death,  was  held  not  to 
be  a  dependent  upon  the  father  where  it  was  shown  that  for  5  years 
he  gave  nothing  for  the  child's  support  and  for  the  next  5  years  not 
more  than  $50  per  year.  (Stephens  v.  Stephens,  p.  251.)  The  con- 
verse is  also  true,  that  parents  are  not  dependent  on  a  son  who  had 
lived  away  from  home  for  10  years  and  had  sent  them  only  occasional 
and  irregular  gifts  of  money  and  provisions  (Hancock  v.  Industrial 
Commission,  p.  254) ;  but  where  a  sister  has  been  receiving  regular 
contributions  in  partial  support,  which  were  relied  upon,  an  award 
in  her  behalf  is  warranted  in  the  case  of  the  death  of  the  contributing 
brother  (DriscoU  v,  Jewell  Belting  Co.,  p.  255). 

A  California  statute  provides  not  only  for  relatives  as  such,  but  for 
"  a  person  or  persons  wholly  dependent "  on  the  decedent.  In  Moore 
Shipbuilding  Corp.  v.  Industrial  Accident  Commission  (p.  252) ,  it  was 
held  that  the  child  of  a  woman  deserted  by  her  husband,  the  father 
of  the  child,  who  was  living  with  a  man  in  illegal  relationship,  was 
entitled  to  benefits  as  a  member  of  his  household,  such  child  being 
totally  dependent  on  the  man  who  was  the  practical  head  of  the 
establishment. 

A  Louisiana  case  involves  a  determination  of  the  method  of  meas- 
urement of  dependency,  the  case  being  one  of  the  death  of  a  minor. 
The  son's  contributions  to  the  family  were  substantial,  but  were 
not  equal  to  the  entire  cost  of  living  of  the  family.  An  award  of 
the  full  amount  for  the  statutory  period  was  aiRrmed  by  the  supreme 
court,  as  the  fact  of  dependency  was  the  test,  and  not  its  extent. 
(Harris  v.  Calcasieu  Long  Leaf  Lumber  Co.,  p.  253.)  Another  case 
involved  the  question  of  when  the  dependency  is  determined.  Some 
months  after  the  father's  accidental  death  one  of  the  children  was 
adopted  by  a  third  party,  and  the  insurance  company  contended 
that  as  the  adopted  child  was  not  now  a  dependent  he  should  be  ex- 
cluded from  any  benefits.  The  Supreme  Court  of  Colorado,  however, 
took  the  view  that  the  status  of  dependency  existing  at  the  time  of 
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the  father's  death  controlled  the  award,  and  that  the  possibility  of 
two  benefits  in  case  the  adopted  father  should  be  killed  by  accident 
was  not  a  matter  for  the  court  to  consider.  (Employers'  Mut.  Ins. 
Co.  V.  Industrial  Commission,  p.  254.) 

DISABILITY. 

An  injury  apparently  involving  the  loss  of  use  of  both  hands  was 
made  the  subject  of  an  award  as  for  the  complete  and  total  loss  of 
both  hands,  or  permanent  total  disability,  under  the  Illinois  statute. 
The  employer  contended  that  the  reading  of  the  law,  a  "  loss  of  both 
hands,"  did  not  warrant  such  an  award  where  there  was  no  amputa- 
tion, and  the  supreme  court  of  the  State  adopted  this  position,  re- 
manding the  case  for  further  consideration.  (Ballou  v.  Industrial 
Commission,  p.  256.) 

A  loss  of  95  per  cent  of  the  vision  of  an  eye  was  compensated  by  the 
industrial  accident  board  of  Michigan  as  for  the  loss  of  sight  of  an 
eye.  The  claimant  was  receiving  the  same  wages  at  the  same  employ- 
ment as  before  the  injury,  but  the  supreme  court  ruled  that  the  award 
as  for  the  loss  of  the  eye  was  in  accordance  with  the  law,  and  it  was 
affirmed  (Stammers  v.  Banner  Coal  Co.,  p.  258) ;  weekly  payments 
made  between  the  accident  and  the  resultant  definite  stage  of  blind- 
ness were  not  allowed  to  be  deducted  from  the  award  for  the  loss  of 
an  eye.  The  fact  that  vision  might  be  partially  restored  by  the  use 
of  properly  fitted  glasses  was  held  not  to  bar  recovery  in  a  case  in 
which  the  eye  was  practically  useless  without  the  glasses,  the  law 
contemplating  actual  results  and  not  a  partial  remedy  by  the  use 
of  artificial  means  (Butch  v.  Shaver,  p.  259). 

Inability  to  return  to  the  former  employment  was  made  the  basis 
of  an  award  where  an  employer  gave  the  injured  man  other  employ- 
ment at  an  increased  wage,  the  fact  remaining  that  the  injured  man 
was  entirely  unable  to  resume  the  occupation  in  which  he  was  en- 
gaged at  the  time  of  the  accident.  (Geis  v.  Packard  Motor  Car 
Co.,  p.  257.) 

Lameness  caused  by  adhesion  of  tendons  following  the  fracture  of 
an  arm  near  the  wrist  was  found  by  the  Supreme  Court  of  Illinois  to 
be  the  cause  of  permanent  disability,  the  accident  being  chargeable 
only  with  a  temporary  disability.  (Mount  Olive  Coal  Co.  v.  Indus- 
trial Commission,  p.  342.)  An  award  as  for  permanent  partial  disa- 
bility was  therefore  disallowed,  and  the  claimant  barred  from  further 
benefits  unless  he  would  consent  to  a  simple  operation  "  under  a  mild 
and  entirely  safe  anaesthetic," 

Another  case  before  the  same  court  as  the  above  involved  claims 
for  disability  and  for  disfigurement  arising  out  of  the  same  injury. 
The  law  of  Illinois  allows  compensation  for  disfigurement,  but  not 
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where  a  compausablt  disability  is  suffered  at  the  same  time.  An 
award  for  both  results  of  the  accident  was  therefore  modified  by 
oliminating  the  amount  provided  for  disfigurement.  (Chicago  Home 
for  the  Friendless  v.  Industrial  Commission,  p.  332.) 

An  agreement  signed  by  the  injured  man  that  his  disability  had 
ceased,  leading  to  termination  of  weekly  benefits,  was  held  by  the 
Appellate  Court  of  Indiana  not  to  be  effective  where  it  was  slwwn 
that  facts  were  contrary  thereto.  (Fort  Branch  Coal  Co.  v.  Farley, 
p.  345.)  A  reopening  of  the  case  was  contested  by  the  employer  on 
the  groimd  that  a  year  had  elapsed  since  the  end  of  the  prior  com- 
pensation period,  but  since  the  period  had  not  actually  elapsed,  the 
contention  was  rejected  and  the  new  award  approved. 

The  Supreme  Court  of  Washington  had  before  it  the  case  of  a 
workman  who  had  lost  an  eye  for  which  he  received  compensation 
on  the  schedule  basis.  While  at  work  afterwards  he  suffered  the 
loss  of  an  arm.  The  commission  undertook  to  deduct  the  amount 
allowed  for  the  eye  from  the  schedule  benefit  for  the  arm,  or  rather 
from  the  maximum  award  for  unscheduled  injuries,  so  that  the 
second  injury  would  be  compensated  at  only  about  40  per  cent  of  the 
schedule  rate.  The  court  reversed  this,  holding  that  the  loss  of  the 
arm  should  receive  the  schedule  award  regardless  of  any  previous 
awards  for  other  injuries.  (Klippert  v.  Industrial  Insurance  Dept., 
p.  336.)  A  second  injury  case  was  also  passed  upon  by  the  Court  of 
Errors  and  Appeals  of  New  Jersey,  though  the  first  injury  involved 
no  question  of  compensation.  An  employee  blind  in  one  eye  suffer^ 
the  loss  of  the  second  eye.  Blindness  is  under  the  State  law  a  perma- 
nent total  disability,  and  an  award  was  made  on  this  basis.  The 
employer  contended  that  as  the  accident  while  in  its  employment 
caused  the  loss  of  but  one  eye  it  was  not  responsible  for  the  total 
disability,  but  an  award  was  afiirmed  on  the  ground  that  there  had 
been  a  total  loss  of  function  as  a  result  of  the  accident.  (Combina- 
tion Rubber  Mfg.  Co.  v.  Court  of  Common  Pleas,  p.  337.) 

KEDICAL   AHD    SURGICAL    TREATMENT. 

The  employer  was  held  not  responsible  for  the  expense  of  treat- 
ment of  an  injured  arm  in  addition  to  that  prescribed  by  the  physi- 
cian in  a  Massachusetts  case  decided  by  the  Supreme  Court  of  that 
State.  The  treatment  consisted  of  massaging  the  arm,  which  was 
done  at  the  employee's  request,  without  being  prescribed  by  the 
physician,  and  was  said  not  to  be  medical  services  within  the  stat- 
ute. (Golden's  case,  p.  327.)  The  effect  of  refusing  an  operation  has 
already  been  noted  in  disability  cases.  (Mount  Olive  Coal  Co.  v.  In- 
dustrial Commission,  Strong  v.  Sonken-Galamba  Iron  &  Metal  Co., 
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and  Western  Indemnity  Co,  v.  Milajn.)  In  Myers  v.  Wadsworth  Mfg. 
Co.  (p.  341)  the  Supreme  Court  of  Michigan  directed  the  termination 
of  payments  until  an  injured  man  should  accept  an  operation  of  a 
minor  character  with  reasonable  prospect  of  restoration  of  ability  to 
work.  On  the  other  hand  is  a  finding  by  a  jury  that  there  was  a  risk 
of  inducing  a  serious  condition  without  sufficient  probability  of  im- 
provement, so  that  a  refusal  to  submit  to  the  operation  proposed  was 
held  to  be  reasonable.  (Grant  v.  State  Industrial  Accident  Commis- 
sion, p.  340.)  A  hernia  operation  of  a  "comparatively  superficial 
nature,"  as  indicated  by  the  testimony  of  physicians,  was  directed  by 
the  Illinois  commission  as  a  condition  to  further  payments  in  the. 
case,  O.  W.  Rosenthal  &  Co.  v.  Industrial  Commission  (p.  339),  a  posi- 
tion which  the  Supreme  Court  affirmed. 

IN8URANCB. 

The  law  of  New  York  provides  penalties  for  employers  under  the 
act  who  fail  properly  to  secure  the  payment  of  compensation  that 
may  become  due.  In  attempting  to  enforce  this  penalty  the  Supreme 
Court  of  New  York,  Appellate  Division,  ruled  against  the  contention 
of  the  commission  as  to  the  construction  of  the  statute.  The  declara- 
tion that  the  failure  to  secure  compensation  shall  constitute  a  mis- 
demeanor is  coupled  with  the  abrogation  of  defenses  in  a  suit  for 
damages,  and  the  court  took  the  position  that  there  ^as  no  fine  or 
imprisonment  contemplated,  the  penalty  being  simply  the  loss  of 
the  defenses.    (People  v.  Donnelly,  p.  328.) 

NOTICE  AND  CLAIK. 

The  fact  that  an  injured  man  had  received  first  aid  treatment  was 
not  acceptable  as  notice  of  an  accident  where  the  employer  had  no 
knowledge  of  any  disability  following  from  the  apparently  slight 
injury.  (Conley  v.  Upson  Co.,  p.  380.)  There  was  in  this  case  a 
progressive  eye  trouble  resulting  in  the  blindness  of  one  eye,  and 
the  claim  was  made  that  disability  was  not  incurred  imtil  the  loss 
of  vision  was  an  established  fact,  which  was  8  months  after  the  acci- 
dent. The  court  held,  however,  that  the  employer  was  entitled  to 
know  of  the  condition  of  the  injury  in  time  to  secure  proper  treat- 
ment, and  that  no  sufficient  notice  had  been  given.  Similarly  the  pay- 
ment of  medical  expenses  during  the  first  fourteen  days  of  disability 
is  not  to  be  construed  as  a  voluntary  case  of  compensation  under  the 
Vermont  statute.  The  law  requires  claims  in  six  months  in  the  ab- 
sence of  voluntary  payments,  and  the  failure  to  make  a  claim  within 
the  specified  time  was  under  the  circumstances  held  to  cut  off  any 
possibility  of  benefits.    (Petraska  v.  National  Acme  Co.,  p.  246.) 
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MIN0K8  ILLEGALLY  EMPLOYED. 

The  laws  of  various  States  contain  different  provisions  with  regard 
to  the  status  of  minors  at  work  in  contravention  of  the  laws.  In  some 
States  they  are  regarded  as  employees  within  the  provisions  of  the 
compensation  acts ;  by  others  such  acts  are  said  to  apply  only  to  per- 
sons who  are  eligible  under  the  laws  governing  employment.  Thus 
in  Pennsylvania  a  minor  operating  a  hoisting  machine  was  held  en- 
titled to  a  suit  for  damages  over  the  employer's  contention  that  the 
compensation  act  governed  the  situation.  (Lincoln  v.  National  Tube 
Co.,  p.  329.)  The  same  (Pennsylvania  Supreme)  court  considered  the 
case  of  an  insured  employer  against  whom  a  judgment  for  damages 
had  been  brought  for  the  unlawful  employment  of  a  minor  at  danger- 
ous machinery.  (Edward  Stern  &  Co.  v.  Liberty  Mutual  Ins.  Co., 
p.  327.)  The  court  found  that  the  insurer  must  reimburse  the  em- 
ployer because  the  policy  covered  his  liability  in  general,  and  was  not 
limited  to  claims  arising  under  the  compensatioji  act. 

The  New  York  doctrine  on  the  status  of  the  minor  unlawfully  em- 
ployed is  that  in  any  case  he  is  an  employee,  and  that  the  determina- 
tion of  his  rights  depends  upon  the  law  governing  that  status.  •  The 
trial  and  appellate  courts  had  taken  the  view  that  a  damage  suit  was 
the  proper  remedy,  but  the  court  of  appeals  reversed  these  decisions 
on  the  ground  that  the  workmen's  compensation  act  was  exclusive  as 
determining  the  relief  available  to  an  injured  employee,  and  a  suit  by 
one  claiming  that  status  could  not  be  brought.     (Norecya  v.  Vogel  & 

Bros.  (Inc.),  p.  329.) 

LABOR  ORGANIZATIONS. 

While  there  is  a  considerable  variety  of  incidents  in  the  cases  in- 
volving the  activities  of  labor  organizations,  and  differences  on  ac- 
count of  general  or  local  legislation  involved  in  some  cases,  the  very 
general  recourse  to  the  strike,  with  the  customary  picketing,  tends  to 
give  an  appearance  of  similarity  to  the  great  majority  of  cases  coming 
before  the  courts.  The  struggle  to  retain  the  closed  shop  on  the  one 
hand  and  to  secure  independence  thereof  on  the  other  is  reflected  in 
mtiny  cases,  from  which  only  a  selection  can  be  made  use  of. 

STEIXES. 

In  the  clothing  industry  in  New  York  a  case  was  decided  by  the 
appellate  division  of  the  supreme  court  involving  the  nature  of  the 
Amalgamated  Clothing  Workers  of  America.  (Marks  Arnheini 
(Inc.)  V.  Hillman,  p.  187.)  An  injunction  was  sought  against  Hill- 
man  individually  and  as  president  of  the  organization,  and  also  a  dis- 
solution of  the  association  as  mischievous  and  disloyal.    The  evidence 
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did  not  sustain  the  contention  as  to  the  last  point,  and  an  injunction 
was  granted  pending  final  adjudication  on  a  showing  that  picketing 
accompanied  by  violence  and  intimidation  was  maintained  under  cir- 
cumstances that  indicated  the  complicity  of  the  organization.  A 
rival  union  in  the  same  industry  was  found  to  be  implicated  in  a  strilco 
with  similar  picketing  for  the  purpose  of  compelling  a  collective 
agreement  in  the  face  of  known  individual  contracts  binding  the  em- 
ployees not  to  join  the  union,  the  situation  being  held  to  warrant  the 
issue  of  an  injunction.  (Floersheimer  v,  Schlesinger,  p.  178.)  Quite 
similar  conditions  existed  in  a  case  involving  restaurant  workers, 
passed  upon  by  the  Court  of  Civil  Appeals  of  Texas.  (Cooks', 
Waiters'  and  Waitresses'  Local  Union  v.  Papageorge,  p.  197.)  A 
closed-shop  agreement  had  expired,  and  a  renewal  was  demanded,  but 
the  court  held  that  no  coercion  could  be  legally  brought,  and  further 
that  the  antitrust  law  of  the  State  was  a  bar  to  the  purposes  of  tlie 
union. 

The  United  States  District  Court  for  South  Carolina  considered  the 
propriety  of  an  injunction  as  restraining  unlawful  acts.  ,  (Charleston 
Dry  Dock  &  Machinery  Co.  v.  O'Rourke,  p.  164.)  The  fact  that  acts 
of  interference  with  an  employment  might  be  themselves  an  offense 
against  the  criminal  laws  was  said  not  to  be  a  reason  against  the  issi^e 
of  an  injunction  on  a  proper  showing.  Quite  similar  was  the  position 
taken  by  the  Supreme  Court  of  New  York  in  continuing  a  temporary 
injunction  where  it  appeared  that  the  disorders  and  interference  with 
the  operation  of  street  and  interurban  cars  by  violence  had  practically 
ceased  since  the  issue  of  the  injunction.  (United  Traction  Co.  v, 
Droogan,  p.  198.) 

That  intimidation  resulting  in  coercion  may  be  unlawfully  present 
without  actual  deeds  of  violence  was  held  by  the  Supreme  Court  of 
California  in  Southern  California  Iron  &  Steel  Co.  v.  Amalgamated 
Association  (p.  180).  An  injunction  was  therefore  issued  on  a  show- 
ing of  combination  and  conspiracy  leading  to  unlawful  restraint  of 
freedom  of  action  by  the  placing  of  pickets  in  numbers  about  the  em- 
ployer's plant. 

Attempts  to  secure  the  reinstatement  of  a  discharged  employee  were 
considered  in  New  York  and  Massachusetts  cases.  In  the  latter  (Me- 
chanics' Foundry  &  Machine  Co.  v.  Lynch,  p.  199)  a  strike  concerning 
shop  conditions  had  been  adjusted  and  work  resumed,  but  one  em- 
ployee who  had  been  particularly  offensive  during  the  strike  was  not 
reemployed,  and  a  strike  to  secure  his  reemployment  was  held  to  be 
for  an  unlawful  purpose  and  subject  to  an  injunction,  since  to  hold 
otherwise  would  be  to  interfere  with  the  freedom  of  employers  and 
employees  in  making  their  contracts  with  each  other.  In  contrast 
with  this  was  the  decision  in  Walter  A.  Wood  Mowing  &  Eeaping  Ma- 
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chine  Co.  v.  Toohey.  (p.  188) ,  in  which  the  Supreme  Court  of  New  York 
annulled  an  injunction  against  a  strike  to  compel  the  reinstatement 
of  a  discharged  member.  There  was  picketing,  but  no  acts  of  vio- 
lence or  threats  were  indulged  in,  and  the  court  held  that  under  the 
law  as  construed  in  that  State  a  union  may  rightfully  strike  to  secure 
the  reemployment  of  a  member  whom  they  regard  as  having  been 
improperly  discharged.  It  may  be  noted  that  in  this  case  the  court 
emphasizes  the  supposed  protection  of  the  right  of  picketing  by  the 
Clayton  Act,  a  position  that  is  not  borne  out  by  the  construction  of 
that  act  by  Chief  Justice  Taft  in  American  Steel  Foundries  v.  Tri- 
City  Central  Trades  Council  (p.  181) .  A  third  case  based  on  reinstate- 
ment was  also  passed  upon  by  the  Supreme  Court  of  New  York,  in- 
volving the  right  of  workmen  to  demand  the  reinstatement  of  their 
entire  force,  when  the  employer  required  the  services  of  but  a  minor 
fraction.  (Benito  Rovira  Co.  (Inc.),'^.  Yampolsky,  p.  190.)  The  at- 
tempt to  interfere  with  the  general  conduct  of  business  in  this  manner 
was  held  to  be  illegal,  and  an  injunction  was  awarded.  No  right  ex- 
ists on  the  part  of  employees  or  former  employees,  or  of  an  associa- 
tion with  which  they  may  be  affiliated  to  compel  the  continuance  of  a 
business  against  the  proprietor's  wish.    ( Welinsky  v.  Hillman,  p.  196.) 

Conflicting  interpretations  of  the  Clayton  Act  led  to  the  refusal 
and  subsequent  issue  of  an  injunction  by  a  United  States  district 
court  and  a  circuit  court  of  appeals,  respectively.  Telephone  com- 
panies operating  under  a  contract  with  their  employees  which  estab- 
lished an  open-shop  basis  were  called  upon  during  the  life  of  the 
contract  to  adopt  the  check-oflf  system,  by  which  the  dues  of  their 
employees  who  were  members  of  unions  should  be  turned  over  to  the 
union  by  the  employer.  The  district  court  regarded  the  resultant 
strike  as  properly  subject  to  an  injunction,  except  for  the  presumed 
prohibitions  of  the  Clayton  Act.  Upon  appeal,  however,  the  circuit 
court  of  appeals  found  the  dispute  not  one  between  the  employees 
proper  and  the  companies,  and  directed  the  issue  of  an  injunction, 
basing  its  action  on  decisions  of  the  Supreme  Court.  (Kinloch 
Telephone  Co.  v.  Local  Union,  p.  171.) 

Perhaps  the  most  important  decision  in  this  field  for  some  years 
is  one  by  the  Supreme  Court  of  the  United  States  construing  the  so- 
called  Clayton  Act  in  its  application  to  the  issue  of  injunctions. 
(American  Steel  Foundries  v.  Tri-City  Central  Trades  Council, 
p.  181.)  The  case  was  one  of  long  standing,  the  difficulty  dating  from 
April,  1914,  when,  owing  to  depressed  business  conditions,  the  mill 
resumed  employment  after  a  shutdown  with  a  reduced  working  force 
and  reduced  wages.  Violence  characterized  the  acts  of  picketers  who 
undertook  to  make  effective  the  strike  that  ensued,  and  an  injunction 
was  issued  by  the  district  court.    The  circuit  court  of  appeals  modi- 
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fied  this  in  certain  respects,  and  the  case  was  taken  to  the  Supreme 
Court.  Here  the  modification  was  again  modified,  and  picketing  was 
restricted  to  a  form  that  would  permit  only  the  securing  of  informa- 
tion and  acts  of  persuasion  by  a  single  representative  at  each  point 
of  ingress  or  egress,  without  abuse  or  threats  or  the  following  of  any 
unwilling  listener.  It  was  pointed  out  in  this  case  that  Congress 
had  '^  carefully  refrained  •'  from  the  use  of  the  term  ^'  picketing  "  in 
the  Clayton  Act. 

The  right  of  employees  under  indiyidual  contracts,  and  of  their 
employers,  to  be  free  from  interference  in  their  relations  and  a  con- 
tinuance of  their  employment  was  affirmed  by  the  Supreme  Court  of 
Massachusetts.  (United  Shoe  Machinery  Corp.  v.  Fitzgerald,  p.  177.) 
There  was  no  dispute  as  to  the  general  conditions  of  labor,  including 
wages  and  hours,  but  a  demand  for  a  '^collective  bargain."  The 
court  pointed  6ut  that  a  coerced  bargain  was  not  a  bargain  at  law, 
and  that  mass  picketing  and  the  use  of  intimidating  language  were 
illegal,  as  was  the  strike  itself,  so  that  the  State  statute  allowing 
peaceful  persuasion  had  no  application,  and  the  issue  of  an  injunction 
was  affirmed. 

Emphasizing  the  doctrine  that  the  right  to  continue  his  business 
is  a  property  right  under  the  Clayton  Act,  the  United  States  Circuit 
Court  of  Appeals  sustained  a  permanent  injunction  forbidding  all 
picketing  in  a  case  of  long-standing  interference  by  unlawful  means 
with  the  business  of  the  plaintiff.  (Quinlivan  v.  Dial-Overland  Co., 
p.  176.)  It  was  pointed  out  that  the  strike  proper  had  long  ceased  to 
exist,  the  places  of  strikers  having  been  filled,  and  the  disturbers  being 
without  status  entitling  them  to  consideration  as  in  any  way  related 
to  the  industry.  This  latter  point  was  held  to  be  decisive  in  a  case 
before  the  United  States  District  Court,  in  which  railroad  employees 
had  broken  the  employment  relation,  and  subsequently  claimed  the 
right  to  be  held  as  employees.  The  court  ruled  that  this  could  not  be 
done,  as  when  the  contract  was  abandoned  all  rights  under  it  were 
likewise  abandoned.  (Birmingham  Trust  &  Savings  Co,  v.  Atlanta, 
B.  &  A.  R.  Co.,  p.  166.)  The  strike  was  orderly,  and  without  bit- 
terness, but  the  right  of  reemployment  was  held  to  be  nonexistent 
so  far  as  any  demand  or  preference  over  empolyees  taken  in  to  fill  the 
deserted  places  was  concerned. 

Involving  the  same  principles  as  the  foregoing  is  a  case  decided 
by  the  Supreme  Court  of  Georgia  (McMichael  v.  Atlanta  Envelope 
Co.,  p.  173)  in  which  striking  employees  had  been  superseded  by  non- 
union workers  who  had  made  individual  contracts  to  the  effect  that 
their  employment  would  cease  if  they  became  members  of  the  union. 
An  injunction  issued  by  the  court  below  was  affirmed,  the  court  hold^ 
ing  that  the  persuasion  attempted  had  gone  beyond  the  proper  limits, 
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and  further  that  there  was  an  attempt  to  interfere  with  existing 
contracts.  In  Densten  Hair  Co.  v.  United 'Leather  Workers'  In- 
ternational Union  (p.  174),  it  was  found  that  a  substantial  working 
force  had  come  into  existence  at  the  termination  of  a  brief  shutdown 
which  anticipated  a  strike  that  had  been  decided  upon  by  the  former 
employees.  Under  the  circumstances  all  picketing  was  held  en- 
joinable,  the  evidence  showing  that  acts  of  violence  and  intimidation 
had  been  indulged  in  following  the  resumption  of  work. 

In  view  of  the  foregoing  decisions  it  would  follow  as  a  matter  of 
course  that  where  strikers  employed  outside  agents  to  conduct  a 
xiampaign  of  violence  they  woxild  be  subject  to  liability.  Thus  in 
People  V.  Raymond  (p.  147),  the  Supreme  Court  of  Illinois  affirmed 
a  conviction  for  conspiracy  where  officers  and  members  of  a  barbers' 
union  were  found  to  have  employed  bomb  throwers  and  window 
smashers  in  an  endeavor  to  compel  the  renewal  of  a  working  agree- 
ment with  the  employers'  union. 

Likewise  going  outside  the  field  of  employment  relation  was  the 
situation  that  arose  in  the  case  of  City  of  Duquesne  v.  Fincke  (p.  201), 
decided  by  the  Supreme  Court  of  Pennsylvania.  The  point  in  issue 
was  the  right  of  strikers  to  assemble  in  street  meetings  for  a  discus- 
sion of  their  grievances.  An  ordinance  of  the  city  of  Duquesne 
directed  that  a  permit  be  procured  before  any  street  meeting  could 
be  held,  and  on  the  failure  of  the  mayor  to  respond  to  a  request,  a 
meeting  was  held,  the  leaders  claiming  a  right  so  to  act  as  «'  (x>nsti- 
tutional  privilege.    The  supreme  court  rejected  this  contention. 

XONOFOXT. 

The  prolonged  struggle  to  secure  the  unionization  of  West  Virginia 
mines  gave  rise  to  a  case  passed  upon  by  the  United  States  Circuit 
Court  of  Appeals,  in  which  charges  of  conspiracy  and  monopoly  were 
brought.  (Gasaway  v.  Border  Line  Coal  Corp.,  p.  141.)  The  case 
involved  the  legality  of  a  check-oflf  system,  so  called,  by  which  funds 
were  procured  for  the  maintenance  of  the  campaign  for  unionizing 
the  coal-mine  area  of  West  Virginia.  A  broad  injunction  was  issued 
by  the  district  court,  but  on  appeal  this  was  recast  so  as  to  limit 
the  effect  of  the  injunction  to  the  actual  parties  to  the  proceeding  and 
to  the  immediate  acts  set  forth  in  the  bill  and  affidavits.  A  request 
that  the  United  Mine  Workers  be  dissolved  as  a  seditious  organiza- 
tion was  rejected  by  both  the  district  and  circuit  courts. 

Two  cases  under  this  head  relate  to  an  association  of  bill  posters. 
In  one  of  these  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York  found  that  the  plaintiffs  had  no 
cause  of  action  in  the  circumstances  set  forth  because  there  was  no 
clear  showing  of  injury  to  them,  though  the  plan  of  the  association 
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was  such  as  would  constitute  a  violation  of  the  Federal  antitrust  law. 
(Sullivan  v.  Associated  Bill  Posters  and  Distributors,  p.  146.)  Like- 
wise unsuccessful  was  the  plaintiff  in  Chas.  A.  Samsej  Co.  v.  Associ- 
ated Bill  Posters  (p.  144)  in  a  case  before  the  Circuit  Court  of  Ap- 
peals. It  was  shown  that  the  association  was  not  itself  engaged  in 
business,  but  was  made  up  of  members  who  conduct  their  business 
according  to  the  rules  adopted.  There  was  no  direct  effect  upon 
interstate  commerce  in  violation  of  the  Sherman  Act,  and  no  com- 
bination alleged  that  would  be  unlawful  at  common  law. 

The  situation  is  otherwise  when  interstate  commerce  is  directly 
affected  by  the  refusal  of  unions  to  handle  nonunion  goods.  A  com- 
bination of  longshoremen  and  steamship  companies  interfering  with 
the  transportation  of  export  lumber  was  held  to  violate  both  the 
shipping  act  and  the  Criminal  Code  of  the  United  States.  (Burgess 
Bros.  Co.  (Inc.)  v.  Stewart,  p.  139.) 

Another  case  involving  interstate  commerce,  but  in  another  aspect, 
was  one  in  which  it  was  held  that  the  prevention  of  the  manufacture 
of  goods  customarily  shipped,  for  the  most  part,  in  interstate  com- 
merce, was  a  restraint  of  trade  condemned  by  the  Federal  antitrust 
law.    (Herket  &  Meisel  Trunk  Co.  v.  United  Leather  Workers,  p.  154.) 

A  local  monopoly  was  condemned  in  Brescia  Construction  Co.  v. 
Stone  Masons'  Contractors'  Association  (p.  138),  the  Supreme  Court 
of  New  York,  Appellate  Division,  granting  an  injunction  where  a 
contmctor  has  been  cut  off  from  his  labor  supply  as  a  result  of  an 
agreement  between  the  unions  and  an  employers'  association. 

BTTLES  OP  UNIONS. 

As  a  general  proposition  the  rights  of  members  are  determined  by 
the  rules  adopted  by  the  unions.  However,  in  Burke  v.  Monumental 
Division,  No.  52,  Brotherhood  of  Locomotive  Engineers  (p.  160),  the 
United  States  District  Court  for  Maryland  granted  a  mandatory 
injunction  restoring  to  membership  the  plaintiff  who  had  been  ex- 
pelled for  the  exercise  of  a  constitutional  right.  A  similar  result 
followed  the  appeal  to  the  courts  of  Pennsylvania  for  reinstatement 
where  the  expulsion  of  a  member  followed  his  exercise  of  the  right 
of  petition  with  regard  to  legislation.  (Spayd  v.  Ringing  Kock 
Lodge  No.  665,  p.  162.)  It  was  claimed  that  the  right  to  petition 
was  controlled  by  the  union  of  which  Spayd  was  a  member,  but  the 
court  disallowed  this  contention.  It  was  also  pointed  out  that  the 
plaintiff  had  substantial  property  rights  which  they  could  not  com- 
pel him  to  forfeit  without  due  procedure  and  substantial  grounds  of 
action. 

The  relation  of  a  local  union  and  a  federation  of  unions  was  con- 
sidered by  the  Supreme  Court  of  New  York,  Appellate  Division,  in 
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Kunze  v.  Weber  (p.  152)  •  In  this  case  a  local  union  preferred  charges 
against  its  president  and  suspended  him,  giving  notice  of  a  hearing. 
He  then  appealed  to  the  president  of  the  federation,  who  undertook 
to  take  charge  of  the  situation,  forbidding  the  local  officials  to  act. 
The  local  officials  then  sought  and  obtained  an  injunction  against 
such  interference  on  the  ground  that  the  local  had  acted  in  accordance 
with  its  by-laws,  and  that  no  arbitrary  interference  by  the  officers  of 
the  federation  could  supersede  the  procedure  provided  for  by  the 
constitution  and  by-laws  of  the  union. 

The  protection  of  the  rights  of  members  of  unions  by  statute  has 
been  attempted  in  a  number  of  States,  by  laws  proposing  to  secure 
members  of  unions  against  discharge  by  reason  of  their  membership. 
These  laws  have  with  great  uniformity  been  declared  unconstitutional, 
and  such  was  the  finding  of  the  Supreme  Court  of  Colorado  in  People 
V.  Western  Union  Telegraph  Co.  (p.  160)  in  passing  upon  the  so- 
called  anticoercion  act  of  the  State  (ch.  5,  Laws  of  1911). 

FIOKETINe. 

Many  of  the  cases  above  noted  discuss  picketing  as  a  feature  of 
strike  activities.  In  the  two  cases  here  noted  there  was  no  strike, 
but  picketing  was  engaged  in  for  the  purpose  of  interfering  with 
the  conduct  of  business  by  nonunion  employees.  In  Cyrus  Currier  & 
Sons  V.  International  Molders  (p.  166)  there  had  been  a  strike  in 
1917,  but  an  injunction  had  stopped  picketing,  and  work  had  been 
resumed  on  the  open-shop  plan,  employees  being  under  contract  not 
to  join  the  union.  The  Court  of  Chancery  of  Ney  Jersey  granted 
an  injunction  to  prevent  picketing  engaged  in  for  the  purpose  of 
securing  the  defection  of  workers  and  violation  of  their  contracts, 
threats  of  violence  and  actual  violence  being  indulged  in.  The  court 
in  this  case  pointed  out  the  reciprocal  rights  and  privileges  of  em- 
ployers and  employees,  and  although  granting  the  injunction,  sug- 
gested that  the  employers'  movement  against  organized  labor  was 
extending  an  invitation  to  the  unions  to  ask  for  legal  protection  such 
as  the  employers  themselves  were  seeking  in  the  present  case. 

The  Supreme  Court  of  Appeals  of  West  Virginia  had  before  it  a 
case  involving  much  the  same  principles,  with  the  additional  feature 
of  a  secondary  boycott.  (Parker  Paint  &  Wall  Paper  Co.  v.  Local 
Union  No.  813,  p.  158.)  The  company  named  had  been  a  member  of  an 
employers'  association,  which  had  formerly  been  in  contract  relations 
with  the  union.  This  had  been  disrupted  and  nonunion  workers  had 
been  employed.  Picketing  establishments  employing  the  master 
painters,  and  boycotting  their  business,  were  held  to  be  enjoinable 
on  two  counts,  one  an  attempt  to  procure  a  breach  of  contract,  and 
the  other  a  secondary  boycott. 
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AS^TOTHJBST  OV  DISPUTB8. 

A  board  of  conciliation  and  arbitration  formed  under  the  provi- 
sions of  the  law  of  Massachusetts  was  defendant  in  a  suit  in  Moore 
Drop  Forging  Co.  v.  Fisher  (p.  165),  the  object  being  to  prevent  the 
board  from  taking  any  action  in  the  case  of  a  strike  against  the 
plaintiff  company.  It  was  claimed  that  the  statute  purporting  to 
authorize  the  intervention  of  the  board  was  unconstitutional,  but 
the  supreme  court  of  the  State  ruled  that  the  public  had  a  just  in- 
terest in  labor  disputes,  so  that  the  law  should  be  sustained. 

An  attack  on  constitutionality  was  also  the  form  of  procedure  in 
a  Colorado  case.  (People  v.  United  Mine  Workers  of  America, 
p.  200.)  The  law  of  that  State  makes  strikes  and  lockouts  unlawful 
prior  to  or  during  an  investigation  by  the  industrial  commission  of 
the  State.  Claims  of  unconstitutionality  were  rejected,  the  proper 
freedom  of  action  being  imhindered  by  the  law,  which  was  based  on 
the  public  interest  with  which  the  business  in  hand  (coal  mining) 
was  said  to  be  affected. 

Similar  to  the  Colorado  law,  but  going  beyond  it  in  its  restrictions, 
is  the  industrial  relations  law  of  Kansas,  creating  a  so-called  court 
with  powers  of  supervision  over  industries  affected  with  a  public 
interest.  An  injunction  by  the  district  court  forbidding  certain  ac- 
tivities of  union  officials  in  violation  of  this  law  was  disregarded, 
and  a  sentence  for  contempt  followed.  This  was  affirmed  on  appeal 
to  the  supreme  court,  the  law  being  sustained  as  constitutional. 
(State  t?.  Howat,  p.  168.)  This  and  another  case  involving  the 
nature  and  validity  of  the  industrial  court  law  were  taken  to  the 
Supreme  Court  of  the  United  States  on  writs  of  error,  where  they 
were  heard  together  and  the  cases  dismissed  in  an  opinion  delivered 
March  13,  1922,  no  Federal  question  being  found  involved  in 
the  cases  as  disposed  of  by  the  Kansas  courts.  (Howat  v.  Kansas, 
p.  170.) 

BESTEAINT  07  XKJVHCTI0N8. 

Reference  has  been  made  in  various  cases  in  which  the  issue  of  in- 
junctions was  involved  to  the  amendment  to  the  Federal  antitrust 
law  known  as  the  Clayton  Act.  The  legislature  of  Arizona  some 
years  ago  enacted  a  law  in  practically  identical  language  in  so  far 
as  the  provisions  relating  to  the  issue  of  injunctions  is  concerned, 
and  the  constitutionality  of  this  statute,  as  construed  by  the  Supreme 
Court  of  Arizona,  was  before  the  Supreme  Court  of  United  States 
in  Truax  v.  Corrigan  (p.  191).  Picketing,  boycotting,  and  secondary 
boycotts  had  been  engaged  in,  and  the  Arizona  courts  had  refused 
an  injunction  under  their  construction  of  the  law  in  question.  Rec- 
ognizing the  identity  in  language,  the  opinion  of  the  Supreme  Court 
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was  to  the  effect  that  the  statute  was  unconstitutional  by  reason  of 
its  meaning  as  interpreted  by  the  Arizona  courts,  as  it  would  legalize 
acts  of  interference,  and  a  denial  of  rights  which  the  Constitution  of 
the  United  States  guarantees. 

INDirSTRIAL  WOBEEES  07  THE  WOELD. 

The  Supreme  Court  of  Washington  sustained  a  conviction  under 
the  provisions  of  an  act  of  that  State  which  makes  criminal  syn- 
dicalism a  felony.  Membership  in  the  Industrial  Workers  of  the 
World  was  held  to  be  an  offense  on  account  of  its  purposes,  which 
are  condemned  by  the  law  in  question,  which  was  held  to  be  con- 
stitutional and  not  a  restriction  on  the  right  of  labor  organizations 
to  discuss  industrial  questions.    (State  v.  Hennessey,  p.  149.) 

Involving  both  industrial  and  political  questions  was  the  case 
of  Haywood  v.  United  States  (p.  150),  decided  by  the  United  States 
Circuit  Court  of  Appeals.  Of  the  four  counts  on  which  conviction 
had  been  adjudged  in  the  court  below,  two  involved  labor  features, 
while  the  third  and  fourth  were  political.  The  interference  with  in- 
dustry claimed  as  the  basis  of  the  convictions  under  the  first  two 
counts  was  held  not  to  be  a  proper  subject  for  action  by  the  court 
in  view  of  the  interrelation  of  the  offenses  charged,  the  court  hold- 
ing that  Congress  did  not  intend  to  inflict  punishment  twice  for  the 
same  offense;  while  if  any  local  law  had  been  violated,  that  was  a 
matter  for  State  and  not  for  Federal  cognizance.  The  political  of^ 
fenses  charged  were  found  to  have  been  committed,  and  sentence 
therefor  was  affirmed. 


DECISIONS  OF  COURTS  AFFECTING  LABOR:  1921. 


Alieks  —  CoNTBAor  Labor  —  Encouragement  op  Migration — 
Vmted  Stated  v.  International  Silver  Go.^  United  States  Circuit 
Court  of  Appeals,  Second  Circuit  {March  21,  1921),  271  Federal 
Reporter,  page  926. — Mrs.  Pearson,  a  citizen  of  Great  Britain,  living 
in  Nova  Scotia,  wrote  to  the  defendant  company  seeking  employment. 
What  followed  is  thus  stated  by  the  court : 

March  9,  1916,  the  defendant  answered  this  letter  as  follows : 

"  Dear  Madam  :  Referring  to  yours  of  the  29th  ult,  we  are  in  need 
of  hand  burnishers  that  have  had  experience  on  the  general  line  of 
hollow  ware,  such  as  tea  ware,  waiters,  meat  dishes,  cake  baskets, 
sandwich  trays,  nut  bowls,  etc.,  made  of  German  or  nickel  silver, 
also  white  enamel.  We  are  also  looking  for  unskilled  men.  Our 
female  help  in  the  burnishing  line  average  from  12|^  per  hour  to  2Cy 
per  hour;  unskilled  labor  17^^  to  250  per  hour.  The  girl's  mini- 
mum wages  is  12^^  per  hour.  If  you  were  in  the  States,  and  ap- 
plied to  us  for  a  position,  we  could  place  you." 

March  16  George  C.  Pearson  answered  the  defendant's  letter  to 
the  effect  that  his  wife  was  unable  to  accept  employment,  but  that 
he  and  his  son  were  ready  to  start  at  once,  if  assured  of  employment 
by  the  defendant.    March  20, 1916,  the  defendant  replied  as  follows : 

"  Dear  Sir  :  Referring  to  yours  of  the  15th,  will  say  the  conditions 
stated  in  your  letter  are  satisfactory  and  we  will  keep  a  place,  open 
for  Mrs.  Pearson.    Kindly  advise  when  you  will  report  for  duty.^' 

Pearson  and  his  son  came  in  April,  and  a  complaint  was  made 
of  a  violation  of  the  immigration  laws.  The  law  makes  it  an  offense 
to  induce  or  solicit  immigration  by  offers  or  promises  of  employment, 
or  to  knowingly  encourage  or  solicit  immigration  "  in  any  way."  The 
District  Court  gave  judgment  for  the  defendant  on  a  demurrer  on 
the  ground  that  the  complaint  did  not  allege  that  Pearson  was  a 
contract  laborer  or  that  defendant  knew  that  he  was  a  contract 
laborer.  (256  Fed.  694 ;  see  Bui.  No.  290,  p.  71.)  The  Circuit  Court 
of  Appeals,  speaking  through  Judge  Ward,  reversed  the  lower  court, 
and  held  the  law  violated,  saying  in  part  : 

It  seems  to  us  quite  plain  that  the  defendant's  answer  of  March  9. 
1916,  to  Mrs.  Pearson's  letter  of  February  29  was  an  implied  offer  of 
employment  to  both  Mrs.  Pearson  and  her  husband  and  son  and  a 
solicitation  to  them  to  migrate  to  this  country  to  perform  labor  here. 
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They  were  consequently  contract  laborers  within  section  2  of  the  act 
Furthermore,  the  defendant's  reply  of  March  20,  1916,  to  GreorgB  C. 
Pearson's  letter  of  March  15  was  an  encouragement  to  both  Pear- 
son and  his  son  to  migrate  to  the  United  States  within  section  4  of 
the  act.  That  section  extends  to  encouragement  "  in  any  way."  Ask- 
ing contract  laborers,  who  said  they  were  ready  to  start  at  once  if 
assured  of  employment  by  the  defendant,  when  they  will  report  for 
duty  is  a  manifest  encouragement.  Both  these  contract  laborers  did 
migrate  to  the  United  States  after  receiving  the  letter. 


Aliens — ^Taxation — CoNSTrrunoNALiTT  of  Statute — Ex  patie 
Kotta^ Supreme  Court  of  CaHfomia  {8epte$iiberlt^lMi)^i600  Pacify 
Reporter^  page  967, — Pursuant  to  the  provisions  of  eeetioB  12  of 
ariieie  13  of  the  State  oonstitution,  added  at  the  regidar  election  of 
November  2,  IddO,  chapter  4^  of  the  Statutes  of  California  for  19*21 
was  passed  and  was  approved  May  25, 1921.  It  provided  that  certain 
alien  inhabitants  of  the  State  of  California  must  annumily  pay  a 
poll  tax  of  $10,  and  on  failc^^  to  do  so  prior  to  the  date  fixed,  '^  such 
delinquency  shall,  ipso  facto,  render  all  debts  owix^  to  such  delin- 
quent, includkig  wages  due  or  to  become  due  for  personal  service, 
subject  to  garnishment  and  seizure  in  payment  of  such  taxes  ami 
penalties,  together  with  any  interest  which  may  have  accrued  there- 
<m."  it  is  farther  provided  that  on  failure  to  pay  the  tax  ti>e  as- 
sessor shall  notify  the  «mploy^  of  such  person,  who  must  witlilioki 
money  due  for  personal  service  or  otherwise  to  mi  amount  sufficient 
to. pay  such  delinquent  tax  and  penalties.  The  petitioner,  an  alien 
male  inhabitant  of  the  State  of  California  and  a  dtiseA  of  Mexico, 
was  hdd  by  the  diiaf  of  police  of  the  city  of  San  Francisco  under  n 
o(miplaint  diarging  him  with  failure  to  register  as  required  by  thf 
•  terms  of  the  alien  poll-tax  law  of  1921.  Kotta  sued  out  a  writ  of 
habeas  corpus,  claiming  that  the  act  was  null  and  void  as  to  all  alien 
inhabitants  of  the  State  in  that  it  denied  to  persons  within  the  juris- 
diction of  the  State  the  equal  protection  of  the  laws,  in  violation  of 
a  provision  of  section  1  of  Article  14,  amendments  to  the  Constitu- 
tion of  the  United  States.  The  supreme  court  of  the  State,  speakiiiii 
by  Chief  Justice  Angellotti,  upheld  this  view  and  declared  the  law 
unconstitutional.    In  his  opinion  he  said : 

The  law  was  enacted  solely  in  the  exercise  of  the  power  of  taxa- 
tion for  the  purpose  of  raising  revenue  for  State  purposes,  contaia- 
ing  no  provision  whatever  attributable  to  the  exercise  of  the  police 
power  of  regulation,  and  it  imposes  on  alien  inhabitants  of  the 
State  between  certain  ages,  solely  because  of  tlieir  alien  character, 
a  tax  different  in  kind  zrom  and  addsJtional  to  the  taxes  required  tu 
be  paid  hy  all  inhabitants,  cztizans,  and  aliena,  alike.  Ho  such  tax 
or  its  equivalent  is  imposed  by  onr  laws  on  any  exceprt  alien  in- 
habitants.   The  jbtw  thtts  ijOQi^oaes  an  additional  bmndBn  in  the  matter 
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of  taxatioD  upon  such  aliens  solely  because  of  their  alien  character, 
and  in  this  way  djacriminates  against  them. 

This  being  the  edtuation,  in  view  of  the  decisions  of  the  Supreme 
Court  of  the  United  States,  there  is  no  escape  from  the  conclusion 
that  the  alien  poll  tax  law  can  not  be  enforced,  for  the  reason  that 
by  its  enforcement  the  State  of  California  wonld  deny  to  persons 
within  its  jurisdiction  the  equal  protection  of  its  laws,  in  violation 
of  the  provision  of  section  1  of  the  fourteenth  amendment  that  no 
State  shall  ^'  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws." 

It  is  settled  that  the  word  ^'  person  "  as  used  in  this  amendment  in- 
cludes aliens.  * 


CoMPtriiSOJKY  Labqk — ^Vagiukot — Qrdinakoe  FoRBmoiKo  Idus- 
OTssa,  Sabotage,  etc. — CowerrrunoNALrrT — Ex  parte  Taft^  Su- 
preme Court  of  Missouri  {November  tO^  1920)^  225  Southwestern 
Reporter^  page  ^57, — ^Philip  Taft  was  convicted  for  the  violation  of 
an  ordinance  (No.  38205)  of  Kansas  City  and  fined  $500.  In  de- 
fault of  the  fine  he  was  imprisoned  at  the  municipal  farm.  The  ordi- 
nance for  the  violation  of  which  he  was  fined  defines  vagrancy  and 
declares  that  all  able-bodied  persons  not  working  and  without  any 
visible  means  of  support,  all  persons  opposing  the  United  States  in 
the  prosecution  of  the  war,  all  persons  who  hinder  the  United  States 
in  the  exercise  of  its  war  powers,  all  persons  who  utter  seditious 
sentiments  against  the  United  States,  and  all  persons  promoting 
sabotage,  incendiarism,  etc.,  shall  be  regarded  as  vagrants  and  pun- 
ished. Taft  was  convicted  of  idleness,  refusal  to  work,  and  of  mem- 
ber^p  in  an  organization  opposed  to  the  war,  and  brought  pro- 
ceedings for  a  writ  of  habeas  corpus,  on  the  ground  that  tiie  ordi- 
nance was  invalid  as  being  unconstitutional.  In  holding  that  the 
ordinance  was  unconstitutional  and  invalid  the  court  said  in  part : 

There  can  be  no  question  as  to  the  right  of  the  State,  or  <^e  mu- 
nicipality as  the  agency  of  the  State,  under  the  police  power,  to 
punish  vagrancy  or  a  person  guilty  of  vagrancy.  Counsel  are  not 
apart  upon  this  general  question.  Counsel  do  differ  as  to  what  con- 
stitutes vagrancy  and  as  to  the  power  of  either  the  State  or  the  mu- 
nicipality to  make  some  of  the  things  in  this  ordinance  named  acts 
of  vagrancy.  To  get  a  thorough  view  of  this  matter  the  ordinance 
before  us  must  be  separated  into  its  component  parts.  When  we  do 
this  it  will  be  seen  that  there  are  five  distinct  classes  of  commission 
or  omissions,  considered  sufficient  to  constitute  a  person  a  vagrant, 
and  thereby  under  the  ban  of  the  ordinance.  These  classes  we  have 
indicated  by  the  figures  in  the  parentheses  which  follow  below : 

^^(1)  Any  person  who,  in  this  city,  lives  idly,  has  no  visible  means 
of  support,  who  is  physically  able  to  perform  mental  or  manual 
labor,  and  who  has  no  regular  employment,  and  is  not  able  to  show 
reasonable  effort  and  in  good  faith  to  secure  some  lawful  employ- 
ment, and  who  neglects  or  refuses  to  accept  and  engage  in  some  law- 
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ful  trade  or  occupation  to  support  himself ;  (2)  or  who  shall  become 
a  member  of  any  organization  or  association  of  individuals  who  ure 
opposed  to  the  United  States  prosecuting  the  present  war;  |[3)  or 
who  shall  circulate  or  aid  and  abet  in  circulating  literature  directly 
intended  to  hinder  the  United  States  Government  in  the  exercise  of 
its  war  powers:  (4)  or  who  utters  seditious  sentiments  against  the 
United  States  Government  j  (5)  or  who  aids  or  abets  any  person  in 
the  circulation  of  any  writmg,  posters,  or  circulars  of  any  kind,  in- 
tended to  promote  sedition,  disloyalty  to  the  Government,  or  sabo- 
tage, or  incendiarism." 

Now  of  these  in  their  order.  The  first  clause  makes  a  vagrant  out 
of  a  person  when  he  lives  idly,  having  no  visible  means  of  support, 
and  has  no  regular  employment,  when  such  person  is  physically  able 
to  perform  mental  or  manual  labor,  and  neglects  to  engage  in  some 
lawful  trade  or  occupation  to  support  himself,  and  is  not  able  to 
show  reasonable  effort  in  good  faith,  to  secure  some  lawfid  employ- 
ment. 

We  should,  before  discussing  the  several  portions  of  this  ordi- 
nance, further  say  that  when  the  different  provisions  of  an  ordinance 
are  severable,  and  not  dependent  upon  each  other,  as  is  clearly  the 
case  here,  in  the  five  provisions  or  this  ordinance,  a  part  may  be 
upheld  and  other  parts  declared  invalid. 

Defining  and  punishing  vagrancy  is  the  exercise  of  the  police 
power  of  the  State^  which  is  a  very  broad  power,  but  not  an  un- 
limited one.  By  this  we  mean  that  there  is  a  limit  to  things  which 
may  be  done  in  the  name  of  the  police  power.  This  portion  of  this 
ordinance  makes  one  a  vagrant  who  lives  idly  and  has  no  visible 
means  of  support,  and  who  is  without  regular  employment,  and  has 
failed  to  make  any  reasonable  effort  to  secure  employment. 

This  does  not  strictly  comport  to  our  measure  of  the  common-law 
definition  of  "  vagrant." 

Ordinances  may  be  bad  for  vagueness  and  indefiniteness.  It  is 
urged  that  the  terms  "visible  means  of  support"  and  "reasonable 
effort "  as  used  in  the  ordinance  make  it  bad.  There  is  no  substance 
in  the  objection  to  the  first  clause  quoted,  supra.  "  Visible  means  of 
support  "is  a  term  well  understood,  and  has  a  definite  and  fixed  mean- 
ing. The  term  "  reasonable  effort "  is  more  objectionable.  Statutes 
and  ordinances  which  fix  crimes,  or  quasi  crimes,  should  so  fix  them 
that  there  could  be  no  uncertainty.  They  should  be  so  worded  that 
one  could  read  them,  and  know  whether  or  not  he  was  violating  law. 
They  should  not  be  so  worded  as  to  leave  their  substantive  elements 
to  the  caprices  of  either  judge  or  jury.  In  othet  words,  the  law  should 
be  complete  and  definite.  What  would  be  "  reasonable  effort "  under 
this  law  is  left  a  question  for  the  court  or  jury.  What  in  the  minds 
of  one  court  or  jury  might  be  "  reasonable  effort "  might  not  be  so  con- 
sidered by  another  court  or  jury.  Each  trial  tribunal  would  be  mak- 
ing its  own  ordinance.  This  will  not  do  for  a  law  or  ordinance  crimi- 
nal in  character.  In  the  instant  case  the  petitioner  might  have  in  good 
faith  thought  that  his  efforts  amounted  to  "reasonable  effort,'" but 
the  trial  tribunal  thought  otherwise.  The  whole  fabric  of  this  clause 
turns,  or  might  turn,  upon  the  words  "  reasonable  effort "  and  in  our 
judgment  they  are  too  indefinite  to  make  a  good  ordinance  of  the 
character  here  involved. 
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We  are  forced  to  the  conclusion  that  this  first  clause  of  the  ordi- 
nance before  us  is  bad  for  the  reasons  above  suggested. 

By  section  4789,  E.  S.  1909,  the  State  has  defined  "  vagrants."  No 
municipality  in  the  State  can  lessen  or  broaden  that  definition.  The 
definition  of  "  vagrant "  as  found  in  the  first  clause  of  the  ordinance 
fails  to  measure  up  to  the  definition  of  the  statute.  These  differences 
make  conflicts  between  the  ordinance  and  the  statute,  and  for  this  fur^ 
ther  reason  the  first  clause  of  the  ordinance  under  consideration  is 
void. 

The  second,  third,  fourth  and  fifth  clauses  of  the  ordinance  are 
clearly  void,  and  for  two  substantial  reasons :  First,  they  cover  mat- 
ters of  Federal  rather  than  State  cognizance.  In  the  second  place, 
these  definitions  of  a  vagrant  conflict  with  section  4789,  E.  S.  1909, 
mentioned  and  discussed  in  a  previous  portion  of  this  opinion.  The 
only  clause  in  this  statute  whicn  would  lurnish  even  an  excuse  for  the 
second,  third,  fourth  and  fifth  clauses  of  this  ordinance  is  the  clause 
which  says,  "  or  shall  be  engaged  in  any  unlawful  calling  whatever." 
The  unlawful  callings  in  the  statute  has  reference  to  such  under  State 
laws,  and  not  under  Federal  laws.  So  these  clauses  of  the  ordinance 
must  likewise  fall.  We  therefore  rule  that  the  whole  of  the  ordinance 
is  void.  In  such  case  it  becomes  our  duty  to  discharge  the  peti^- 
tioner  from  his  illegal  and  unlawful  confinement.  The  petitioner  is 
discharged. 


CoNSPiBACT — Mob  Viousnce — Attack  on  Minstrel  Show  to 
Prevent  Attraction  of  Laborers. — Calcutt  et  al  v.  Gerig^  United 
States  Circuit  Court  of  Appeals^  Sixth  Circuit  {February  18^  1921)^ 
271  Federal  Reporter^  page  HW. — Gerig  was  the  operator  and  man- 
ager of  a  minstrel  show  known  as  the  "  Old  Kentucky  Minstrels." 
The  show  was  billed  some  weeks  in  advance  to  appear  in  the  city 
of  Dyersburg,  Tenn.,  on  the  night  of  June  21,  1918. ,  When  this 
date  arrived  Gerig  set  up  his  tent,  sold  his  tickets,  and  made 
all  preparations  for  presenting  the  performance.  It*  seems  that 
labor  conditions  were  such  in  and  around  Dyersburg  that  the  presen- 
tation of  this  show  would  attract  many  of  the  farm  laborers  in  the 
vicinity  and  this  would  seriously  disturb  the  harvesting  of  the  crop. 
Whereupon  Calcutt  and  the  other  defendants  entered  into  a  con- 
spiracy to  drive  Gerig  and  his  show  from  the  town.  He  and  the 
others  went  to  the  show  place  and  forcibly  seized  Gerig  and  his 
ticket  seller,  who  was  his  wife,  and  after  scattering  their  money 
and  tickets  took  them  to  the  mayor's  office.  Here  under  threats 
of  death  by  hanging,  Gerig  was  forced  to  receive  back  the  money 
he  had  paid  for  city,  county,  and  State  license  fees  and  later 
his  tent  was  torn  down  and  he  was  prevented  from  giving  his 
performance  in  Dyersburg.  He  brought  suit  for  $50,000  dam- 
ages for  conspiracy  and  recovered  a  judgment  for  $5,000.     The 
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defendants  i^pealed  but  the  judgment  was  affinned.    A  part  of  the 
decision  of  the  circuit  court  of  appeals  is.as  follows : 

While  perhaps  there  is  no  proof  in  this  record  of  any  preliminary 
meeting  of  these  plaintiffs  in  error,  or  of  a  definite  plan  or  agre^nent 
entered  into  by  them  to  injure  plaintiff  in  his  person  or  property 
or  deprive  him  of  his  lawful  rights  as  an  American  citizen,  yet  such 
proof  is  not  essential  to  the  establishing  of  a  conspiracy,  and  in- 
deed would  be  wholly  impossible  in  the  great  maprity  of  cases 
of  this  character  for  the  evident  reason  that  conspirators  do  not, 
as  a  rule,  invite  the  public  into  their  confidence  or  advise  the  con- 
templated victim  or  victims  in  reference  to  such  preliminary  mat- 
ters. (Alaska  S.  S.  Co.  v.  International  Longshoremen's  Assn. 
(D.  C),  236  Fed.  964.)  It  is  sufficient  if  the  proof  shows  such  a 
concert  of  action  in  the  commission  of  the  unlawful  act  or  such  other 
facts  and  circumstances  from  which  the  natural  inference  arises 
that  the  unlawful  overt  act  was  in  furtherance  of  a  common  design, 
intention,  and  purpose  of  the  alleged  conspirators  to  commit  the 
same.     (Farmer  v.  U.  S.,  223  Fed.  90^-907, 139  C.  C.  A.  341.) 

It  is  rurther  insisted  upon  the  part  of  the  plaintiff  in  error  that 
the  court  erred  in  refusing  to  permit  the  witnesses  Green  and  Cal- 
cutt  to  explain  to  the -jury  the  labor  conditions  in  and  around  Dyers- 
burg  which  caused  the  farmers  to  object  to  Gerig's  show  on  the 
grounds  that  it  disturbed  the  harvesting  of  the  crop.  Such  a  defense 
can  not  be  permitted.  It  could  in  no  way  justify  or  excuse  acts  of 
violence  of  the  kind  and  character  charged  in  the  amended  declara- 
tion and  which  the  evidence  offered  by  plaintiff  tended  to  establish. 
If  this  plaintiff  was  violating  any  legal  rights  of  the  farmers^  or 
of  any  other  class  of  citizens,  Bievhad  a  remedy  at  law  or  in  equity; 
but  the  law  does  not  tolerate  mob  violence,  no  matter  how  offensive 
the  show  might  have  been  to  some  or  all  of  the  citizens  of  Dyerdburg. 


CoinnAcrr  OP  Employment — Agreement  por  Lipb — ^Not  Tbrmik- 
ABiiE  AS  iNDBPiNrrE  HiRiNG — Damaoes  por  Bheach. — Southem  Cot- 
ton Oil  Co\  V.  TaTboroug\  Covrt  of  Appeals  of  Georgia  {May  !?, 
1821)^  107  Southeastern  Reporter^  page  S66. — This  was  an  action 
by  James  Yarborough  on  a  contract  of  employment  for  the  re- 
mainder of  his  natural  life,  to  act  as  salesman  for  a  stipulated  com- 
mission payable  monthly,  so  long  as  he  obtained  the  minimum  amount 
of  business  specified.  This  wage  amounted  to  $210  including  his 
expenses.  He  had  a  life  expectancy  of  23  years.  The  company 
at  the  end  of  5  years  discharged  him  from  its  employment  without 
legal  right  to  do  so.  He  asked  damages  on  the  basis  of  life  ex- 
pectancy. The  lower  court  sustained  a  demurrer  to  his  pleadings, 
requiring  him  to  reduce  his  claim  to  the  amount  due  from  the  date 
of  discharge  to  the  date  of  filing  suit.  Yarborough  amended  his 
petition  and  judgment  was  rendered  in  his  favor.  The  defendant 
appealed  to  this  court,  which  affirmed  the  lower  court  on  condition 


GO:^TB^CX  Of  BMPL0YH£2fT.  57 

that  the  traveling  expenses,  whidx  amounted  to  $110  a  month,  be 
deducted  from  the  amount  awarded.  Judge  Hill  in  giving  tl^ 
opinion  of  the  court  said  in  part : 

The  defendant  claimed  the  right  to  discharge  the  plaintiff  on  the 
ground  that  the  contract,  being  lor  an  indefinite  time,  to  wit,  for  the 
life  of  the  plaintiff,  was  terminable  at  the  will  or  either  party. 
Whether  a  contract  for  life  is  an  indefinite  contract  under  the  law,  in 
view  of  the  amendments  to  the  pleadings  in  this  case,  need  not  be 
determined. 

In  passing,  however,  we  do  not  agree  with  the  contention  that  a 
contract  for  life  is  such  an  indefinite  contract  as  to  be  terminated 
at  the  option  of  either  party,  and  we  do  not  think  that  the  code  sec- 
tion relied  upon  (Civil  Code  of  1910,  sec.  3133),  which  states  that 
"an  indefinite  hiring  may  be  terminated  at  the  will  of  either  party," 
is  applicable  to  a  contract  for  life.  The  amendment  in  effect  sub- 
stituted for  a  contract  for  life  a  lawful  contract  for  the  period  be- 
tween the  discharge  and  the  filing  of  the  suit;  and  we  think  there 
can  be  no  doubt,  under  the  evidence,  that  the  plaintiff  did  have  a 
valid,  enforceable  contract. 

The  judgment  was  therefore  affirmed,  conditioned  on  the  remit- 
titur of  the  amount  of  the  plaintiff's  expenses  included  therein  in 
the  court  below. 


Contract  of  Empijotment — Agreement  Not  to  Engage  in  Simi- 
liAB  Business — Trade  Secrets — ^Injunction — Kavmagraph  Co.  v. 
Stampagraph  Co.  {Inc.)  et  al.^  Supreme  Court  of  New  York^  Appel- 
late Division  {May  27^  1921)  ^  188  New  York  Supplement^  page  678. — 
The  Kaumagraph  Co.  had  been  granted  a  decree,  perpetually  en- 
joining and  restraining  the  defendants  from  engaging  in  a  business 
similar  to  that  of  the  plaintiff.  The  reasons  given  for  the  decision 
granting  the  decree  were  twofold:  First,  that  two  of  the  defendants 
had  made  contracts  of  employment  with  the  Kaumagraph  Co.  in 
which  there  were  negative  covenants  ^against  engaging  in  a  similar 
occupation;  and,  second,  that  the  plaintiff  was  engaged  in  manufac- 
turing under  a  secret  process  and  that  defendants,  former  employees 
of  the  plaintiff  company,  had  organized  and  incorporated  for  the 
purpose  of  manufacturing  and  selling  some  of  the  same  articles  made 
by  the  same  process  as  that  used  by  the  plaintiff.  The  appellate 
division  reversed  the  decision  of  the  lower  court,  holding  that  the 
plaintiff  did  not  prove  the  use  of  any  secret  process  or  that  it  had 
acquired  exclusive  rights  in  the  process.  The  opinion  of  the  court 
was  written  by  Judge  Page,  from  which  the  following  is  quoted : 

There  remains  the  question  of  the  plaintiff's  right  to  enjoin  the 
defendants  George  Chadwick  and  Arthur  Turner  by  virtue  of  the 
negative  covenants  in  their  contracts.  The  first  agreement  with 
George  Chadwick  contained  a  covenant  that  under  no  circumstances 
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nor  at  any  time  would  Chadwick  "engage  in  any  business  similar 
f.o  or  conflicting  with  the  business  of  the  Kaumagraph  Co.,  or  p^- 
duce  dies,  trade-mark  stamps,  embroidery  designs,  or  indelible  letters, 
by  said  Kaumagraph  process  or  any  similar  process,  except  as  here- 
inbefore provided,  without  the  written  consent  of  the"  plaintiff. 
On  February  1,  1909,  six  years  before  this  contract  expired,  the 
plaintiff  insisted  on  a  new  contract  for  a  term  of  ten  years  from  that 
date.  To  this  Chadwick  objected,  and  a  new  contract  was  prepared 
for  the  unexpired  term  of  the  first,  which  Chadwick  signed.  This 
provided  for  payment  of  a  salary  of  $35  per  week  for  the  first  year 
and  $40  per  week  thereafter,  and  further  provided : 

"  In  consideration  of  the  foregoing  the  party  of  the  second  part 
agrees  that  he  will  remain  in  the  employ  of  the  party  of  the  first 
part  for  a  period  of  six  years  from  the  date  hereof  and  in  considera- 
tion of  the  agreements  hereinbefore  set  forth,  party  of  the  second 
part  agrees  that  he  will  not  at  any  time  engage  in  any  business  sim- 
ilar to  or  conflicting  with  the  business  of  the  said  Kaumagraph  Co., 
or  produce  dies,  trade-mark  stamps,  embroidery  designs,  or  indelible 
letters  by  any  one  or  more  of  the  processes  employed  by  the  said 
Kaumagraph  Co.  or  by  any  similar  processes  or  manufacture  or  pro- 
duce such  articles  or  engage  in  such  processes  in  any  way,  by  sale 
or  otherwise,  connected  with  the  trade  within  the  territory  of  the 
United  States  east  of  the  Mississippi  River,  or  in  the  Dominion  of 
Canada,  without  first  securing  the  written  consent  of  the  party  of 
the  first  part." 

The  contract  further  provided  that  it  should  "continue  in  full 
force  as  to  all  its  stipulations  for  an  indefinite  period  after  the  date 
of  its  expiration,  until  terminated  by  notice  m  writing  by  either 
party  one  year  in  advance." 

In  the  latter  part  of  the  year  1918  George  Chadwick  was  reduced 
from  the  position  of  superintendent  and  a  man  with  no  previous 
experience  in  the  business  was  put  over  him,  and  on  January  13, 
1919,  he  gave  the  plaintiff  one  year's  notice  in  writing  of  the  termina- 
tion of  the  contract.  He  did  no  act  in  violation  of  his  agreement, 
nor,  so  far  as  the  proof  shows,  was  he  disloyal  to  his  employer.  The 
sole  justification  for  enjoining  him  was  his  statement  that  when  he 
left  the  plaintiff's  employ  he  should  go  into  a  similar  business. 
It  must  be  borne  in  mind  that  Chadwick,  for  13  or  14  years  before 
he  entered  into  the  plaintiff's  employ,  had  worked  for  the  William 
Briggs  &  Co.  (Ltd.),  It  was  because  of  his  knowledge  of  and  skill 
in  the  business  that  plaintiff  employed  him.  He  worked  for  the 
plaintiff  for  about  16  years.  Thus  30  years  of  his  life  had  been  spent 
m  this  one  employment.  While  he  worked  for  plaintiff  his  salary 
ranged  from  $15  to  $40  per  week.  The  judgment  goes  beyond  even 
the  terms  of  the  negative  covenant;  it  is  unlimited  as  to  time  or  space. 
George  Chadwick  by  the  decree  is  perpetually  enjoined  from  ever 
again  in  any  place  working  at  the  only  trade  he  knows.  Under  this 
decree  he  could  not  return  to  England  and  engage  again  with  Wil- 
liam Briggs  &  Co.  (Ltd.).  He  must  work  hereafter  for  the  plaintiff, 
or  not  work  at  all  at  the  only  trade  he  knows.  The  books  will  be 
searched  in  vain  for  a  precedent  for  so  unjust  and  oppressive  a 
decree.    As  has  been  well  said : 
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"  Such  a  restraint  savors  of  servitude,  unrelieved  by  an  obligation 
ol  support  on  the  part  of  the  master." 

Covenants  ancillary  to  a  contract  of  employment  restricting  the 
employees'  right  to  laoor  along  the  same  line,  either  for  themselves  or 
others,  upon  the  termination  of  their  employment,  are  not  favored 
by  the  law,  and  will  not  be  enforced,  unless  there  are  special  circum- 
stances that  render  the  restriction  a  reasonable  protection  to  the 
employer's  business,  to  prevent  the  employee  from  using  knowledge 
that  he  has  acquired  in  the  course  of  his  employment,  of  the  secrets 
of  the  trade,  methods,  or  processes  of  the  employer. 

Where,  however,  the  employee  brings  to  the  employment  skill 
previously  acquired,  and  does  not  obtain,  in  the  course  of  his  employ- 
ment, knowledge  of  methods  and  processes  which  are  exclusively 
within 'his  employer's  control  and  right  to  use,  it  can  not  be  said  that 
such  a  restraint  is  reasonably  necessary  to  the  employer's  protection. 

Contracts  by  employees,  unreasonably  limiting  their  right  to  pursue 
their  trade  or  occupation  in  the  future,  are  held  to  violate  public 
policy,  because  the  employees'  means  for  procuring  a  livelihood* for 
themselves  and  family  are  thereby  diminished.  They  are  deprived 
of  the  power  of  usefulness,  and  the  public  is  deprived  of  the  benefit 
of  the  exercise  by  them  of  their  knowledge  and  skill. 

The  judgment  and  findings  inconsistent  with  this  opinion  should 
be  reversed. 


Contract  or  Employment — Agreement  to  Treat  with  Trade- 
Union — ^Abandonment  op  Employment. — In  re  Division  132  of 
Arnalgamated  Association  of  Street  and  Electric  Railway  Employees 
of  America,  et  ah.  Supreme  Court  of  New  York,  Appellate  Division 
{May  17, 1921),  188  New  York  Supplement,  page  SdS.—TYie  petition- 
ers above  souglit  an  order  directing  the  United  Traction  Co.  to  pro- 
ceed to  arbitration  in  accordance  with  the  terms  of  a  certain  con- 
tract. This  contract  set  forth  that  the  officers  of  the  company  would 
treat  with  the  officers  of  the  union  on  all  grievances  and  in  con- 
sideration the  members  of  the  union  would  continue  their  labor. 
The  contract  ran  from  July  1,  1920,  to  June  30,  1921,  with  a  pro- 
vision that  the  scale  of  wages  would  continue  in  force  after  Novem- 
ber, 1920,  if  the  company  was  permitted  to  charge  increased  fares. 
The  privilege  of  such  increase  was  not  allowed,  and  the  company 
gave  notice  of  a  decrease  in  wages  in  January,  1921,  which  resulted 
in  members  of  the  association  leaving  their  employment. 

The  petition  on  appeal  was  dismissed  by  the  appellate  court,  hold- 
ing that  the  contract  was  not  an  agreement  to  arbitrate  and  that  if 
there  had  been  a  valid  agreement  to  arbitratej  the  traction  company 
had  been  relieved  of  their  obligation  by  the  action  of  the  members 
of  the  association.  The  following  extracts  are  taken  from  the  de- 
cision : 

Assuming  for  the  purposes  of  this  discussion  that  the  petitioners 
have  a  standing  in  court  as  the  representatives  of  the  members  of 
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their  respective  unincorporated  aseociations  as  though  the  latter 
were  incorporated,  which  is  obviously  as  far  as  any  assumptieBS 
may  fairly  go  in  the  premises,  we  fina  that  on  the  1^  day  of  July, 
1920,  the  petitioners  and  the  United  Traction  Co.  entered  into  an 
agreement  by  the  terms  of  which  the  tracticm  company  agreed 
^Hhrough  its  properly  accredited  officers  to  treat  with  the  properly 
accredited  officers  and  committee  of  the  association  on  all  grievances 
that  may  arise,"  which  is  clearly  not  an  agreement  to  arbitrate. 

The  consideration  for  this  agreement  is  lacking  the  moment  the 
employees  abandon  their  work,  and  the  corporation  is  no  longer 
bound  to  accept  a  determination  of  arbitrators. 

The  former  employees,  represented  by  the  petitioners,  have  aban- 
doned the  contract;  they  have  committeed  an  anticipatory  breach 
of  the  provision  for  arbitration,  by  destroying  its  consideration  be- 
fore it  had  an  opportunity  to  come  into  operation,  and  they  have 
no  ground  for  complaint,  because  they  are  no  longer  employees,  and 
because  the  time  fixed  by  the  contract  for  its  operation  in  any  event 
has  not  yet  arrived. 


Contract  of  Emplotkbnt — ^Breach — Evtoencb — Burden"  op 
PROor — Crayton  v.  State^  Court  of  Appeals  of  Georgia^  Division  No. 
1  {March  5,  1921)^  106  Southeastern  Reporter^  pa^e  919. — ^Mack 
Crayton  was  charged  with  violation  of  the  labor  contract  act  of 
1903  and  was  convicted.  It  seems  that  he  received  $3  advance  money 
and  entered  into  a  contract  to  perform  certain  services,  which  were 
not  rendered.  He  moved  for  a  new  trial  on  the  ground  of  improper 
instructions  to  the  jury,  but  his  motion  was  overruled  and  he  ap- 
pealed. In  reversing  the  decision  of  the  trial  court,  the  court  of  ap- 
peals said  in  part: 

In  a  prosecution  for  violation  of  the  "  labor  contract  act "  of  190,*i 
(Penal  Code  1910,  sec.  715),  the  burden  of  proving  that  the  accused 
did  not  have  good  cause  for  his  failure  to  carry  out  his  contract  is 
upon  the  State;  and  this  burden  is  not  carried  by  the  testimony  of 
the  hirer  that  the  accused  had  no  good  and  sufficient  reason  for  not 
performing  the  services  agreed  upon,  or  for  not  returning  the  articles 
of  value  advanced  by  the  hirer  upon  the- strength  of  the  contract 
Such  testimony  amounts  to  a  mere  opinion  or  conclusion  of  the  wit- 
ness, and  is  worthless,  unless  supported  by  proof  of  sufficient  facts 
to  give  it  probative  value.  (Ashley  t?.  State,  22  Ghu  App.  626,  97 
S.  E.  82.)  Under  this  ruling,  and  the  facts  of  the  instant  case,  the 
verdict  was  not  authorized  by  the  evidence,  and  the  court  erred  in 
overruling  the  motion  for  a  new  triaL 

Judgment  reversed. 


Contract  of  Ebcployment — ^Brbaoh — ^Intent  to  Dbfratjd — Smith 
V.  State^  Court  of  Appeals  of  Georgia  {July  £6,  19£1)^  108  South- 
eastern Reporter,  poffe  130. — Ben  Smith  was  convicted  of  a  viola- 
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tion  of  the  ^  labor  contract  act ''  of  1903  (Penal  Code  1910,  sec.  715) , 
which  reads  as  follows: 

Sec.  715.  Procuring  m/yney  on  contract  for  services  fraudulently. — 
If  any  person  shall  contract  with  another  to  perform  for  him  ser- 
vices of  any  kind,  with  intent  to  procure  money  or  other  thing  of 
value  thereby,  and  not  to  perform  the  service  contracted  for,  to  the 
loss  and  damage  of  the  hirer,  or,  after  having  so  contracted,  shall 
procure  from  the  hirer  money,  or  other  thing  of  value,  with  intent 
not  to  perform  such  service,  to  the  loss  and  damage  of  the  hirer, 
he  shall  be  deemed  a  common  cheat  and  swindler,  and  upon  convic- 
tion shall  be  punished  as  for  a  misdemeanor. 

The  defendant  appealed  to  the  court  of  appeals,  which  reversed 
the  decision  of  the  lower  court.  The  court  held  that  to  authorize  a 
conviction  it  was  not  sufficient  to  prove  that  Smith  had  formed  a 
fraudulent  intent  after  advances  were  made.  It  must  be  proved  that 
the  accused  had  formed  the  intent  to  defraud  at  the  time  of  the 
execution  of  the  contract. 


CONTBACT  OP  EMPIiOTMlSNT — BkEACH — ^BlOHT  TO  DISCHARGE — DaM- 

AOB8 — Golden  Rod  Mills  v.  Green^  Court  of  Ci/oU  Appeals  of  Texas 
{April  IS,  1921),  230  Southwestern  Reporter,  page  1089.— k.  H. 
Green  had  a  contract  to  work  for  the  plaintiff  in  error  for  five  years. 
He  worked  for  one  year  and  was  discharged.  He  found  other  em- 
ployment, but  brought  this  action  because  of  his  wrongful  discharge, 
the  issue  being  whether  or  not  the  claim  that  his  service  had  been  un- 
satisfactory was  made  in  good  faith.  Judgment  was  rendered  in  his 
favor,  and  the  defendant  appealed  to  the  civil  court  of  appeals,  in 
which  the  judgment  was  affirmed.  The  court  spoke  in  part  as  fol- 
lows : 

Where  the  master,  contractor,  or  employer  retains  no  absolute 
right  to  discharge  an  employee  for  unsatisfactory  work  to  him,  but 
the  employee  merely  contracts  to  give  satisfaction  in  his  work,  and 
no  absolute  right  of  discharge  is  reserved,  under  the  very  nature  of 
the  contract  such  right  can  be  made  an  \ssue  of  fact.  Indeed,  when- 
ever, in  the  exercise  of  the  right  to  discharge,  the  employer  acts 
fraudulently,  or  so  arbitrarily  as  to  amount  to  a  fraud,  the  employee 
is  entitled  to  have  the  good  faith  of  such  act  determined  through  the 
intervention  of  the  courts. 


Contract  of  EicFiiOTMKNT — Breach — Settlement — Satispactort 
Service — American  Trading  Co.  v.  SteeUe,  United  States  Circuit  Court 
of  Appeals,  Ninth  Circuit  {August  1,  1921),  27 J^,  Federal  Reporter, 
pa^e  77 J^. — ^A.  T.  Steele  brought  an  action  in  the  United  States  Court 
for  China  against  the  American  Trading  Co.  because  of  the  breach  of 
a  contract  of  employment.     Steele  agreed  to  work  for  three  years  in 
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Shanghai  under  certain  conditions,  one  of  which  was  that  Steele 
would  have  to  do  his  work  in  an  efficient  and  satisfactory  way.  The 
contract  was  made  in  California.  Before  reaching  his  destination  a 
new  supplementary  agreement  was  entered  into,  the  place  of  work 
being  Tokyo  instead  of  Shanghai,  with  a  little  higher  compensation. 
At  the  expiration  of  a  year  Steele  was  notified  that  his  services  were 
no  longer  required.  There  was  a  sort  of  arbitration,  but  Steele  later 
brought  an  action  for  damages.  Judgment  was  grant€d  in  his  favor. 
and  the  defendant  appealed  to  the  circuit  court  of  appeals,  where  the 
judgment  was  affirmed.  The  court  in  a  decision  rendered  by  Judge 
Wolverton  said : 

There  seems  to  be  a  practical  concurrence  of  opinion  that,  in  con- 
tracts involving  matters  of  fancy,  taste,  or  judgment,  when  one  party 
agrees  to  perform  to  the  satisfaction  of  the  other,  he  renders  the 
other  party  sole  judge  of  such  satisfaction,  without  regard  to  the 
justice  or  reasonableness  of  his  decision,  and  a  court  or  jury  can  not 
say  that  the  party  should  have  been  satisfied  where  he  asserts  that 
he  is  not. 

In  the  case  at  bar  the  employment  was  conditioned  upon  the  work 
being  done  "  in  an  efficient  and  satisfactory  way  " — not  to  the  satis- 
faction of  the  employer.  The  services  to  be  performed  were  those 
of  an  accountant.  They  were  not  of  a  character  personal  to  the  em- 
ployer, unless  made  so  by  apt  stipulation;  nor  were  they  addressed 
to  the  judgment  of  a  particular  person  or  to  the  employer  solely. 
They  were  such,  considering  the  end  to  be  accomplished,  that  others 
could  as  well  judge  of  the  character  of  performance  as  the  em- 
ployer. The  expression  "efficient  and  satisfactory  way"  is  by  no 
means  the  equivalent  of  "satisfactory  to  the  employer,^'  and,  if  the 
parties  had  desired  that  the  latter  meaning  should  be  incorporated 
in  the  contract,  it  would  have  taken  but  a  stroke  of  the  pen  so  to 
express  it.  That  not  having  been  done,  we  must  take  it  that  the  plain 
meaning  of  the  expression  used  was  the  one  intended.  The  trial  court 
was  therefore  not  in  error  in  its  construction  of  this  clause  in  the 
contract.  Its  finding  that  plaintiff  has  not  breached  the  contract  in 
the  light  of  this  clause  is  one  of  fact,  which  it  is  not  in  the  province 
of  this  court  to  disturb ;  the  evidence  being  such  as  tends  to  support  it. 

The  next  question  presented  relates  to  the  alleged  arbitration.  Is 
it  a  bar  to  plaintiff's  recovery?  The  agreement  for  submission  is 
singularly  brief.    It  is : 

"We,  the  undersigned,  agree  to  the  arbitration  of  our  differences 
by  the  honorable  Mr.  Potter." 
"This  makes  it  necessary  that  we  examine  the  negotiations  of  the 
parties  looking  to  the  arbitration,  to  ascertain  what  their  differences 
were,  and  what  was  to  be  submitted  for  adjustment 

The  controversy  submitted  thereon  was  the  amount  of  compensa- 
tion to  be  paid  plaintiff  in  full  settlement  of  all  his  claims  against  the 
company  under  the  two  agreements  between  the  parties.  Each  party 
submitted  to  the  arbitrator  a  statement  of  the  case.  The  arbitrator 
by  his  decision  found : 

First,  "that  the  matter  of  the  three-year  contl'act  should  be  re- 
ferred to  Mr.  Ward  in  San  Francisco  for  settlement,"  and,  second, 
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'*  that  Mr.  Blake  should  pay  Mr.  Steele  in  full,  until  such  time  as  Mr. 
Steele  can  secure  first-class  passage  back  to  San  Francisco,  less  any 
indebtedness  that  may  be  proved  that  Mr.  Steele  owes  Mr.  Blake." 

There  is  nothing  definite  in  either  finding;  nor  is  there  any  ad- 
justment or  settlement  of  the  matters  referred  for  arbitration.  In 
other  words,  the  award  settles  practically  nothing  of  the  controversy 
submitted  by  the  parties  for  adjustment.  The  disposition  under 
the  award  must  be  sufficiently  definite  and  exact  that  nothing  further 
remains  to  fix  the  rights  and  obligations  of  the  parties  under  the  sub- 
mission, and  that  the  party  against  whom  it  is  made  can  perform  or 
pay  it  without  further  ascertainment  of  rights  or  duties;  otherwise, 
it  IS  void.  The  award  of  the  arbitrator  is  therefore  not  a  bar  to  the 
present  action. 


Contract  of  Employment — ^Discharoe — Effect  on  Tenancy — 
Share  Cropfer. — Woodson  et  ux.  v.  McLauffJdin  et  oH,^  Supreme  Gowrt 
of  Arkmisas  {October  31^  19^1)^  SS4,  Southwestern  Reporter^  pdg^ 
185, — J.  F.  Woodson  in  1919  was  a  share  cropper  on  the  farm  of  one 
McLaughlin.  McLaughlin  furnished  Woodson  the  land  and  a  tenant 
house  to  live  in  while  he  cultivated  and  gathered  the  crop,  and  Wood- 
son was  to  receive  one-half  of  the  crop  in  payment  for  his  services  in 
cultivating  and  gathering  it.  Because  of  excessive  rains  in  the  fall 
of  the  year  Woodson  was  delayed  in  gathering  his  cotton.  Woodson 
was  discharged  from  his  employment  and  was  requested  to  move  out 
of  the  house  so  that  McLaughlin  could  move  it  to  another  part  of  the 
farm.  He  refused.  McLaughlin  hired  M.  W.  Davis  to  move  the 
house.  Uhder  McLaughlin's  directions  he  tore  the  kitchen  away 
from  the  main  part  of  the  house  and  rolled  it  some  distance  away. 
It  rained  and  snowed  after  this  had  been  done,  and  by  reason  of  the 
opening  the  rain  and  snow  beat  into  the  main  dwelling  house,  caus- 
ing Woodson's  wife  to  become  ill.  They  then  moved  out  and  brought 
an  action  for  damages,  stating  that  they  had  wrongfully  been  com- 
pelled to  move.  In  the  circuit  court  judgment  was  in  favor  of  the 
defendants  and  Woodson  appealed.  In  the  supreme  court  the  judg- 
ment was  affirmed.  It  was  held  that  the  relationship  was  landlord 
and  laborer,  not  that  of  landlord  and  tenant.  The  title  of  the  crop 
was  in  McLaughlin  until  he  divided  it.  Woodson's  occupation  of 
the  house  was  ancillary  to  his  employment  and  was  part  payment 
for  his  services.  When  his  employment  was  terminated  his  right  to 
occupy  the  premises  ceased.    Judge  Hart  speaking  for  the  court  said  : 

The  complaint  does  not  allege  a  violation  of  the  contract  of  hiring 
on  the  part  of  McLaughlin,  but  it  alleges  a  trespass.  Hence  in  this 
case  it  does  not  make  any  difference  whether  the  discharge  of  Wood- 
son by  McLaughlin  was  lawful  or  not.  It  is  sufficient  that  McLaugh- 
lin discharged  him. 
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If  Woodson  was  wroscfaUr  discharged^liis  ramcidy  was  to  sae 
McLaughliii  for  a  bream  of  oontract.  Where  one,  kavin^  oob- 
tracted  with  anoUiAr  to  allow  him  to  caltirate  hia  farm  on  the  shares 
for  a  year,  orders  him  off  the  farm  bef (»re  the  end  of  the  year,  and 
refuses  to  let  him  gather  the  crop,  the  cropper  may  maintain  an 
action  at  once  against  the  landowner,  and  recoy^r  as  damages  the 
value  of  siich  cropping  oontract.  ( Jewett  v.  Brooks,  134  Idbss.  505, 
and  Tipor  v.  Toney,  IS  Tex.  Civ.  App.  518,  35  S.  W.  881.)  In  such 
cases  the  damages  like  the  contract  of  hiring  are  entire  and  accrue 
on  the  day  when  the  contract  is  repudiated.  They  are  measured  by 
the  value  of  the  contract  on  which  the  cropper  is  deprived  and  not  bj 
any  injury  done  his  person  or  that  of  his  wife. 

It  follows  that  the  judgment  must  be  affirmed. 


Contract  op  Empi^oykent — ^Employee's  Invbntiok — ^Rights  of 
Employer — Ingle  v.  Landis  Tool  Co,  et  dt.^  United  States  CircuU 
Court  of  Appeals,  Third  Circuit  {March  5,  1^1),  W%  Federal  Re- 
portevy  page  46^. — ^William  R.  Carey  was  an  inventor  in  the  em- 
ploy of  the  Ingle  Machine  Co.,  at  a  salary  of  $35  per  week.  His 
work  consisted  of  making  drawings  for  machines  built  by  that  com- 
pfgi[iy,  but  he  was  under  no  contract  to  assign  to  his  employer  any 
invention  he  might  make.  He  made  the  invention  that  was  sub- 
sequently embodied  in  the  patent  in  suit.  The  Ingle  Machine  Co. 
went  into  bankruptcy  and  its  assets  were  sold  by  the  trustee  to  the 
I^ndis  Tool  Co.  The  Landis  Tool  Co.  entered  into  an  agreement 
with  the  Gurney  Electric  Elevator  Co.  to  have  machines  embodying 
the  alleged  invention  built  for  the  Landis  Tool  Co.  Ingle  brought 
suit  upon  the  Carey  patent,  which  had  been  transferred  to  him, 
charging  said  companies  with  infringement.  The  coort  below  or- 
dered that  Ingle  execute  an  assignment  of  the  patent  to  the  Landis 
Tool  Co.  The  circuit  court  of  appeals  held  that  as  between  Carey 
and  the  Ingle  Machine  Co.  the  invention  never  became  the  property 
of  the  machine  company  and  therefore  no  title  passed.  The  court 
quoted  from  the  case  of  Dalzell  v.  Dueber  Mfg.  Co.,  149  U.  S.  315, 13 
Sup.  Ct  886,  as  follows : 

But  a  manufacturing  corporation,  which  has  employed  a  skilled 
workman,  for  a  stated  compensation,  to  take  charge  of  its  works^ 
and  to  devote  his  time  and  services  to  devising  and  making  im- 
provements in  articles  there  manufactured,  is  not  entitled  to  a  con- 
veyance of  patents  obtained  for  inventions  made  by  him  while  so 
employed,  in  the  absence  of  express  agreement  to  that  effect. 


CoNTRAcrr  OF  EMPiiOYMEirr — ^Enforcement  bt  Injitncttton — Sun- 
day Labor — Shubert  Theatrical  Co.  v.  Rath  et  al.j  United  States 
Circuit  Court  of  Appeals^  Second  Circuit  {February  16^  1921)^  271 
Federal  Reporter,  page  827. — George  and  Richard  Bath  agreed  to 
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work  for  the  plaintiff  for  oBe  year,  with  an  option  on  theix  services 
&>r  the  following  year.  The  company  exercised  its  rights  under  the 
option  and  so  notified  the  Rath  brothers.  Defendants  refused  to 
perform  under  the  agreement  and  made  a  new  contract  with  a  rival 
manager.  Action  was  brought  tp  restrain  the  brothers  from  ap- 
pearing under  the  new  contract,  which  resulted  in  an  injimction,  and 
they  appealed.  The  district  court  was  afl^med  by  the  circuit  court 
of  appeals  in  its  decision  that  the  contract  was  binding  and  would 
be  enforced  by  injunction.  The  court,  speaking  through  Judge 
Kogers^  said  in  part  : 

These  services  were  to  be  given  to  the  plaintiffs  exclusively,  and 
the  contract  contains  an  express  negative  covenant  that  they  would 
not  be  given  under  any  other  management  during  the  period  named. 
By  a  negative  covenant  the  covenantor  promises  that  something  shall 
not  be  done.  The  relief  appropriate  to  a  breach  of  such  a  contract  is 
an  injunction. 

The  basis  upon  which  the  decisions  rest  in  all  such  cases  is  that  the 
damages  for  the  breach  of  such  contracts  can  not  be  estimated  with 
any  certainty,  and  the  employer  can  not  by  means  of  any  damages 
purchase  the  same  services  from  others.  The  injury  in  such  cases 
IS  irreparable.  Damages  which  can  be  estimated  in  cases  of  this  class 
only  by  conjecture,  and  not  by  any  accurate  standard,  constitute 
such  an  irreparable  injury  as  courtg^  of  equity  will  restrain  by 
injunction. 

It  was  further  contended  that  the  contract  in  question  was  illegal, 
in  that  it  called  for  the  performance  of  acrobatic  feats  on  Sunday, 
in  violation  of  the  law  of  the  State.    As  to  this  the  court  said : 

We  assume  that,  in  the  absence  of  a  statute,  participation  in  in- 
nocent amusements  on  Sunday  is  lawful.  We  also  assume  that  con- 
tracts to  perform  on  Sunday  something  prohibited  by  statute  are  void. 
It  has  been  held  that,  where  a  contract  provides  for  the  performance 
on  Sunday  of  acts  prohibited  by  the  statute,  the  entire  contract  is 
void,  and  no  recovery  can  be  had  for  the  part  performed  on  a 
secular  day. 

In  Zenatello  tr.  Hammerstein,  231  Pa.  56,  79  Atl.  922,  the  plaintiff 
had  bound  himself  to  sing  certain  operas  ^each  day  of  the  week'*' 
in  New  York  and  elsewhere  in  the  United  States.  The  court  said  the 
law  would  not  presume  that  the  parties  intended  an  unlawful  thing. 
The  presumption  was  that  the  plaintiff  would  not  be  required  to  sing 
on  Sundays,  except  in  places  wnere  such  singing  was  permitted :  and 
in  the  instant  case  it  can  not  be  said  that  the  contract  in  any  way 
violates  the  Sunday  observance  law  of  the  State  of  New  York. 

Decree  affirmed. 


CONTRAOT    OF    £lCPU>TM]SKT — EntICING    EuTLOTEES  —  BbeAGHED 

CoNTBACT — Beale  v.  Yazoo  Ywm  MiU^  Supreme  Court  of  MisMsippi 
(May  2S^  1921),  88  Southern  Reporter,  page  4ii.— The  Yazoo  Yam 
Mill  was  awarded  a  judgment  against  R.  M.  Beale  in  the  circuit  court 
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of  Yazoo  County  for  knowingly  employing,  willfully  interfering 

with,  and  enticing  away  employees  of  the  plaintiff.    It  appears  th* 

J.  S.  Porter,  a  laborer,  agreed  for  himself  and  family  to  work  for  the 

plaintiff  company  until  May,  1919,  at  current  wages.    His  son  was 

subsequently  discharged.    Porter  told  Beale  that  he  had  notified  the 

foreman  of  the  mill  that  he  could  not  work  unless  his  family  was 

employed,  and  that  the  foreman  had  replied  that  the  son  would  not 

be  taken  back  at  the  mill.    Beale  accepted  this  as  indicating  a  breach 

of  the  contract  at  the  mill,  and  employed  Porter. 

Beale  appealed  from  his  conviction,  securing  a  reversal  and  new 
trial. 

The  court,  speaking  through  Judge  Ethridge,  said  in  part : 

The  statute  is  criminal  and  highly  penal,  and  its  terms  are  not  to 
be  extended  by  construction. 

Giving  the  statute  a  reasonable  interpretation,  it  must  be  held  that 
if  the  employer  breached  the  contract  himself  he  could  not  hold  Beale 
for  employing  a  laborer  during  the  time  which  the  contract  would 
have  to  run  had  it  not  been  breached. 

The  Supreme  Court  of  the  United  States,  in  the  Bailey  case,  219 
U.  S.  219,  31  Sup.  Ct.  145,  placed  such  construction  upon  the  thir- 
teenth and  fourteenth  amendments,  as  ^ives  to  a  laborer  the  right 
to  terminate  a  contract  for  personal  service,  subject  only  to  damages 
for  its  breach.  Under  the  decision  of  this  court,  if  Porter  was  justi- 
fied in  abandoning  his  contract  for  any  default  on  the  part  of  the 
mill,  the  employer,  such  would  exonerate  appellant  in  thereafter  hir- 
ing i^orter,  though  the  original  term  or  period  of  the  contract  had  not 
expired.  In  interpreting  and  administering  a  statute  the  court  should 
not  construe  the  law  or  administer  it  so  as  to  endanger  its  constitution- 
ality. 

Reversed  and  remanded. 


Contract  of  Employment — ^Enticing  Employees — Indictment — 
Holt  V.  State,  Supreme  Court  of  Georgia  {March  16, 1921) ,  106  South- 
eastern  Reporter, page  64B. — M.  H.  Holt  was  convicted  of  the  viola- 
tion of  Penal  Code,  section  126,  of  Georgia,  which  prohibited  the 
enticing  away  and  employment  by  an  employer  of  the  servant  of 
another  employer  working  under  a  contract.  The  defendant  ap- 
pealed, and  the  decision  was  reversed.    The  decision  is  as  follows : 

Penal  Code,  section  125,  declares: 

"  If  any  person  shall,  by  offering  higher  wa^es  or  in  any  other  way, 
entice,  persuade,  or  decoy,  or  attempt  to  entice,  persuade,  or  decoy 
any  servant,  cropper,  or  farm  laborer,  whether  under  a  written  or 
parol  contract,  after  he  shall  have  actually  entered  the  service  of  his 
employer,  to  leave  his  employer  during  the  term  of  service,  knowing 
that  said  servant,  cropper,  or  farm  laborer  was  so  employed,  he  shall 
be  guilty  of  a  misdemeanor." 

An  indictment  for  a  violation  of  this  section,  which  omitted  the  es- 
sential part  thereof,  viz,  "  to  leave  his  employer  during  the  term  of 
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dee,**  failed  to  charge  any  penal  offense,  and  the  court  erred  in 
[ruling  the  general  demurrer  attacking  the  indictment  on  that 


service, 
overru] 
ground. 

In  view  of  this  ruling,  the  grounds  of  the  demurrer  urging  the  un- 
constitutionality of  the  statute  upon  which  the  indictment  was 
founded  will  not  be  considered. 


Contract  op  Employment — Interference — Act  op  Insurance 
Agent — Damages — United  States  Fidelity  and  Guaranty  Co,  v.  MU- 
lonaSy  Supreme  Court  of  Alabama  {May  1^,  1921)^  89  Southern  Re- 
porter^  page  732. — John  Millonas  was  in  the  employ  of  Diniaco  & 
Bro.,  a  construction  firm,  as  a  sheeter,  earning  $11  a  day.  While  at 
work  during  July,  1918,  in  Birmingham,  Ala.,  he  suffered  an  injury 
to  his  eye.  Because  of  this  injury  he  was  incapacitated  for  30  days. 
The  employer  was  insured  in  the  defendant  company.  One  Smith 
was  the  claim  adjuster  for  the  casualty  company  in  Alabama.  Mil- 
lonas applied  to  him  for  compensation  for  his  injury,  but  without 
result.  ,  Millonas  then  consulted  an  attorney  named  Charlton.  Smith 
had  a  conference  with  Charlton  for  the  purpose  of  adjusting  the 
claim  if  possible.  During  the  conversation  Charlton  mentioned  the 
fact  that  Millonas  was  still  in  the  employ  of  the  firm.  Smith  ex- 
pressed surprise  when  this  fact  was  mentioned,  and  in  substance  told 
Charlton  that  Millonas  could  not  work  for  Diniaco  and  sue  the  in- 
surance company  at  the  same  time,  and  that  he  would  be  discharged. 
Millonas  was  discharged  that  day.  He  was  a  specially  trained  man, 
and  could  not  find  work  for  two  months.  He  brought  suit  against 
the  insurance  company  for  damages  for  willfully,  maliciously,  and 
wrongfully  procuring  his  discharge  from  employment.  Judgment 
was  rendered  for  $25,000.  On  appeal  judgment  wa§  reversed,  but 
would  be  affirmed  on  condition  that  Millonas  would  accept  a  judg- 
ment for  $6,000  with  interest.  The  court  said  that  the  company  is 
liable  "  because  of  the  conduct  of  the  agent  acting  within  the  line 
and  scope  of  his  employment,"  but  "  neither  justice  nor  the  public 
welfare  call  for  the  infliction  of  so  heavy  a  penalty." 


Contract  op  Employment — ^Eescission — New  Contractt  Befosb 
Old  One  Had  Expired — Schwartzreich  v.  Bauman-Basch  {Inc.)j 
Court  of  Appeals  of  New  York  {May  10, 1921) ,  ISl  Northeastern  Re- 
porter,  page  887. — Louis  Schwartzreich  brought  an  action  for  dam- 
ages on  a  contract  of  employment  dated  October  17,  1917.  The 
facts  are  that  plaintiff  on  August  81, 1917,  made  a  contract  with  the 
defendant  company  to  work  for  one  year,  commencing  November  22, 
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1917,  at  a  salary  of  $90  per  vpeek;  that  in  October  plaintiff  was 
offered  $115  by  another  concern;  that  plaintiff  notified  the  defendant 
company  of  the  offer  and  as  a  result  the  defendant  company  drew 
up  a  new  contract  in  identical  terms,  but  at  a  salary  of  $100  p«r 
week.  Louis  Schwartzreich  remained  in  the  employ  of  the  defend- 
ant company  until  the  following  December,  when  he  was  discharged. 
The  court  permitted  the  jury  to  find  that  the  prior  contract  may 
have  been  canceled  simultaneously  with  the  execution  of  the  new 
agreement.  The  jury  rendered  a  verdict  for  the  plaintiff  on  the 
view  that  the  former  contract  was  rescinded,  and  a  new  one  made: 
but  the  trial  justice  set  it  aside  and  dismissed  the  complaint  on  the 
ground  that  there  was  not  sufficient  evidence  that  the  first  contract 
was  canceled  to  warrant  the  jury's  findings.  Upon  appeal  to  the 
appellate  term  the  judgment  was  reversed  and  verdict  and  judgment 
in  plaintiff's  favor  reinstated.  The  appellate  division  affirmed  tins 
judgment  and  the  court  of  appeals  also  affirmed  it.  Judge  Crane, 
speaking  for  the  court  of  appeals,  said : 

Any  change  in  an  existing  contract,  such  as  a  modificatioix  of  the 
rate  of  compensation  or  a  supplemental  agreement,  must  have  a  new 
consideration  to  support  it.  In  such  a  case  the  contract  is  continued, 
not  ended.  Where,  ho.wever,  an  existing  contract  is  terminated  by 
consent  of  both  parties  and  a  new  one  executed  in  its  place  and  stead, 
we  have  a  different  situation  and  the  mutual  promises  are  a^ain  a 
consideration*  Very  little  difference  may  appear  in  a  mere  wan^re 
of  compensation  in  an  existing;  and  continuing  contract  and  a  ter* 
mination  of  one  contract  and  Uie  making  of  a  new  one  for  the  same 
time  and  work,  but  at  an  increased  compensation.  There  is,  however, 
a  marked  difference  in  principle.  Where  the  new  contract  gives  any 
new  privilege  or  advantage  to  the  promisee,  a  consideration  has  been 
recognized,  though  in  the  main  it  is  the  same  contract  (Triangle 
Waist  Co.  (Inc.)  v.  Todd,  223  N.  Y.  27, 119  N.  E.  85.) 

If  this  which  we  are  now  holding  were  not  the  rule^  parties  having 
once  made  a  contract  would  be  prevented  from  changing  it  no  matter 
how  willing  and  desirous  they  might  be  to  do  so,  unless  the  terms  con- 
ferred an  additional  benefit  to  the  promisee. 

The  decisions  are  numerous  and  divergent  where  one  of  the  parties 
to  a  contract  refuses  to  perform  unless  paid  an  additional  amount. 
Some  States  hold  the  new  promise  to  pay  the  demand  binding  though 
there  be  no  rescission.  It  is  said  that  the  new  promise  is  given  to 
secure  performance  in  place  of  an  action  for  damages  for  not  per- 
forming (Parrot  v.  Mexican  Central  Railway,  207  Mass.  184, 93  N.  E. 
590) ,  or  that  the  new  contract  is  evidence  of  the  rescission  of  the  old 
one  and  it  is  the  same  as  if  no  previous  contract  had  been  made  (Coy- 
ner  v.  Lynde,  10  Xnd.  282 ;  Connelly  v.  Devoe,  87  Conn.  670 ;  Goebel  v. 
Linn,  47  Mick  489, 11  N.  W.  284)  ;  or  that  unforeseen  difficulties  and 
hardships  modify  the  rule  (King  v.  Duluth  etc.  Ry.  Co.,  61  Minn. 
482,  68  N.  W.  1105) ,  or  that  the  new  contract  is  an  attempt  to  miti- 

Sate  the  damages  which  may  Aqw  from  Uie  breach  of  the  first  (En- 
riss  V.  Belle  Isle  Ice  Co.,  49  Mich.  279, 13  N.  W.  6»0). 
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The  contrary  has  been  held  in  such  cas^  as  Carpenter  v.  Taylor, 
164  N.  Y.  171,  68  N.  E.  53;  Davis  &  Co.  v.  Morgan,  117  Ga.  504,  43 
S.  E.  732,  Alaska  Packers'  Association  v.  Domemco,  117  Fed.  99 ;  54 
C  C.  A.  485  (etc.).  In  none  of  these  cases,  however,  was  there  a  full 
and  complete  rescission  of  the  old  contract  and  it  is  this  with  which 
we  are  aealing  in  this  case.  Bescission  is  not  presumed  j  it  is  ex- 
pressed; the  old  contract  is  not  continued  with  modifications;  it  is 
ended  and  a  new  one  made. 

The  efforts  of  the  courts  to  give  a  legal  reason  for  holding  good  a 
promise  to  pay  an  additional  compensation  for  the  fulfillment  of  a 
preexisting  contract  is  commented,  upon  in  note  upon  Abbott  v, 
Doane  (163  Mass.  433,  40  N.  E.  197)  in  34  L.  E.  A.  33,  39,  and  .the 
result  reached  is  stated  as  follows : 

"The  almost  universal  rule  is  that  without  any  express  rescission 
of  the  old  contract  the  promise  is  made  simplv  for  additional  com- 
pensation, making  the  new  promise  a  mere  nuaum  pactum." 

As  before  stated,  in  this  case  we  have  an  express  rescission  and  a 
new  contract 

Judgment  affirmed. 

Contract  of  Emflotment — Seakbn — Contractt  Term — STiardey  et 
al.  V.  United  States^  United  States  District  Courts  Eastern  District 
of  New  Ycxrk  {June  «7,  1921)^  e7i  Federal  Reporter^  page  691.— 
Joseph  S.  Shanley  and  others,  libelants  in  this  suit,  were  members 
of  the  crew  of  the  Liberty  Land  (a  boat  owned  by  the  United  States 
Emergency  Fleet  Corporation),  who  shipped  at  Philadelphia  for  a 
voyage  to  an  African  port  and  return  to  the  United  States.  The 
articles  signed  by  the  crew  were  for  six  months,  but  because  of  delay 
the  ship  was  on  the  African  coast  at  the  expiration  of  the  six  months. 
The  captain  desired  the  crew  to  continue  under  the  old  articles.  The 
crew  insisted  on  new  articles  and  demanded  double  pay  for  the  bal- 
ance of  the  voyage.  The  captain  agreed  under  protest,  with  claim  of 
duress  and  illegal  demand.  The  captain  had  obtained  authority  to 
extend  the  ship*s  articles.  On  return  to  the  United  States  the  crew 
demanded  wages  under  the  new  agreement,  which  was  refused  and 
they  brought  this  suit.  Judgment  was  given  in  favor  of  the  plaintiffs 
on  the  ground  that  ^  if  the  voyage  can  not  be  c€»npleted,  or  is  ended 
by  mutual  agreement,  the  former  articles  are  of  no  effect  upon  the 
future  status  of  the  crew  who  are  free  to  make  a  new  agreement 
with  the  captain  if  he  has  the  authority  to  do  so."  In  the  course  of 
the  decision  Judge  Chatfield  said : 

In  the  case  at  bar  the  captain  evidently  anticipated  delay.  He 
cabled  for  instructions  and  authority  and  receivea  directions  to  do 
that  which  he  had  the  power  to  do  without  express  direction.  If  the 
crew  had  been  willing  to  si^  new  articles,  extending  the  period  of  the 
voyage  on  the  same  terms,  no  question  could  have  arisen.  If  they 
were  not  willing  to  do  this  and  insisted  upon  a  termination  of  the 
voyage,  they  were  bound  to  stand  by  their  vessel  until  it  reached  a 
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point  where  the  voyage  could  properly  be  considered  at  an  end,  and 
where  they  could  hie  properly  releasea  from  their  obligations. 

This  court  has  no  power  to  make  a  new  contract  ii  the  ori^final 
contract  was  invalid.  It  is  impossible  to  determine  what  solution 
the  parties  would  have  worked  out  as  a  basis  of  agreement,  but, 
inasmuch  as  the  crew  were  bound  to  stick  to  their  contract  and  to  their 
vessel,  at  least  as  far  as  Gibraltar,  and  as  upon  reaching  that  port, 
they  could  have  insisted  upon  making  a  contract  like  that  forced  on 
the  captain  at  Accra;  in  other  words,  inasmuch  as  the  element  of 
duress  depends  upon  the  exercise  of  compulsion  prematurely,  and 
inasmuch  as  the  captain  of  the  Liberty  Land  agreed  to  pay  wages  at 
the  rate  demanded,  rather  than  to  lose  his  crew,  and  then  proceeded  to 
New  York  instead  of  to  a  port  like  Gibraltar,  where  the  matter  could 
have  been  terminated,  it  would  seem  that  the  new  contract  was  invalid 
only  in  part  or  during  that  period  wherein  the  crew  mistakenlv  as- 
sumed that  the  new  contract  could  be  put  in  force.  The  captain  of 
the  Liberty  Land  did  not  have  the  right  to  demand  that  his  crew 
continue  to  sail  with  him,  according  to  his  wishes  and  until  he 
should  reach  the  United  States,  no  matter  how  long  the  voyage 
might  take. 

The  testimony  of  the  shipping  commissioner  is  that  at  the  time  of 
the  discharge,  when  a  great  majority  of  the  crew  were  present,  they 
were  informed  by  the  shipping  commissioner  that  "  by  signing  clear, 
if  they  could  show  cause  m  the  future,  they  could  collect  their  wages 
if  the  court  rules  so,"  and  the  imderstanding  was  that  they  were 
siting  under  protest. 

Under  these  circumstances  the  release  can  not  be  used  as  a  receipt 
in  full,  under  section  4552,  R.  S. 


Contract  op  Employment — Seamen — Discharge — Transporta- 
tion TO  Home  Port — Jenkins  et  al.  v.  United  States  Emergency 
Fleet  Corporation^  United  States  District  Courts  Western  District 
of  Washington  {June  ^P,  1920) ,  268  Federal  Reporter^  page  570.— 
1.  W.  Jenkins  and  his  coplaintiffs  were  seamen.  In  the  port  of 
New  York  they  signed  shipping  articles  with  the  master  of  the  ship 
Lake  Flynus  in  which  the  voyage  was  declared  to  be : 

From  the  port  of  New  York  to  one  or  more  ports  in  South  Amer- 
ica, via  coastwise  ports  and  such  other  ports  or  places  in  any  parts 
of  the  world  as  the  master  may  direct,  and  back  to  a  final  port  of 
discharge  in  the  United  States,  north  of  Cape  Hatteras. 

The  vessel  sailed  to  South  American  ports  and  then  to  Tacoma, 
Wash.,  where  it  discharged  the  entire  cargo  and  was  laid  up  for 
repairs.  When  the  vessel  was  ready  to  sail  again  the  men  were 
requested  to  sign  for  a  voyage  to  Cuba.  This  they  refused  to  do 
and  were  thereupon  instructed  to  report  to  the  shipping  commis- 
sioner's office  to  receive  their  wages.  They  reported  at  the  office  but 
refused  to  accept  their  wages  unless  transportation  was  fumislied 
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y- 


them  to  New  York.    In  awarding  a  decree  for  Kbelants  (the  plaintiff 
seamen)  the  court  said  in  part:         '-^'*^««?#^''  ^rt^^^   .  >     .  ^^_-,. 

It  is  contended  on  the  part  of  the  libelants  that  the  port  of  Tacoma, 
where  the  entire  cargo  was  discharged,  was  the  final  port  of  dis- 
charge, or  at  any  rate  the  discharging  of  the  entire  cargo,  and  the 
taking  of  the  new  cargo  for  the  port  of  Cuba  was  such  a  deviation 
from  the  voyage  as  abrogated  the  shipping  articles  and  relieved  the 
seamen  from  further  service.  The  respondent  contends  that  under 
the  articles  the  ship  had  the  right  to  call  at  the  port  of  Tacoma 
or  Seattle,  to  discharge  or  take  cargo  as  it  saw  fit,  inasmuch  as  the 
shipping  articles  provided  that  the  ship  may  go  to  any  port  in  the 
world,  and  the  port  of  final  discharge  was  definitely  stated  in  the 
articles  as  north  of  Cape  Hatteras,  which  all  of  the  evidence  shows 
means  on  the  Atlantic  coast,  and  that  while  the  respondents  agreed 
to  the  discharge  of  the  libelants  who  so  desired,  it  is  not  willing  to 
pay  transportation  to  New  York. 

It  is  shown  that  the  libelants  were  requested  to  sign  "  new  arti- 
cles "  and  refused.  The  shipping  commissioner,  on  request  of  the 
agent  of  the  respondent  for  a  decision  found  that  the  seamen  were 
entitled  to  transportation  to  New  York.  This  fact,  though,  is  not 
material  here,  except  to  show  what  the  relation  oi  the  seamen  to 
the  voyage  was  considered  to  be  by  all  parties.  The  vessel  consid- 
ered the  voyage  ended,  or  it  would  not  have  required  the  signing  of 
the  shipping  articles  as  testified  to  by  libelants,  and  not  denied.  The 
master,  who,  it  is  said,  made  this  request,  was  not  called,  nor  was  his 
absence  explained.  The  men  were  discharged  through  no  act  of  com- 
mission or  omission  which  would  warrant  such  discharge.  This  was 
not  the  port  of  final  discharge,  and  the  men  were  not  requested  to 
continue  on  the  voyage  under  the  articles,  but  were  requested  to  sign 
new  articles  for  a  new  voyage.  The  vessel  by  its  own  conduct  fixed 
the  status  of  the  men  with  relation  to  this  proceeding,  and  they  were 
entitled  to  their  wages  and  board  during  detention,  and  transporta- 
tion to  New  York,  to  such  as  desire  to  go  to  New  York. 


Contract  of  Employment — Seamen — WRONGFuii  Discharge — 
Penalty — The  Irdand^  United  States  District  Courts  Eastern  Dis- 
tinct of  New  York  {March  10^  1921)^  271  Federal  Reporter^  page 
1008. — This  was  an  action  in  admiralty,  a  libel  of  the  ship  Inla/ndj 
to  recover  a  penalty  for  the  wrongful  discharge  of  several  seamen. 
The  men  had  signed  up  for  a  voyage.  It  was  found  necessary,  after 
starting  the  trip,  to  go  into  dry  dock.  The  chief  engineer  in  order  to 
economize  attempted  to  lay  off  the  men  until  the  ship  was  ready  to 
go  to  sea.  The  men  refused  to  sign  off  and  demanded  extra  pay  for 
one  month  in  accordance  with  the  Eevised  Statutes  of  the  United 
States,  section  4527.  The  matter  was  taken  up  with  the  shipping 
commissioner  who  held  that  the  men  should  go  back  to  work  and 
that  the  vessel  must  retain  them  for  the  voyage.  The  following  day 
the  men  left  the  ship,  and  the  captain,  acting  upon  advice  from  the 
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oonunissioQer,  marked  ihem  off  as  deserters.     The  libel  was  dis- 
missed by  the  court,  Judge  Chatfield  saying  in  part : 

The  captain  has  authority  under  section  4511  (Comp.  St  sec  83O0)  • 
to  hire  and  to  discharge  his  men.  If  there  could  be  no  discharge  of 
any  kind  except  before  a  shipping  commissioner,  then  a  seaman, 
wrongfully  discharged  and  left  stranded  in  a  foreign  port,  might 
upon  nis  return  to  the  United  States  be  confronted  with  the  proposi- 
tion that  he  had  not  been  discharged  and  had  deserted,  inasmuch  as 
the  shipping  commissioner  had  not  passed  upon  his  case. 

In  the  present  case,  the  matter  which  was  taken  before  the  flip- 
ping commissioner  was  whether,  upon  a  proposed  discharge,  ad- 
mittedly irregular  in  procedure,  the  men  had  oecome  entitled,  to  a 
penalty.  The  shipping  commissioner  evidently  determined  that  the 
situation  was  not  one  where  any  penalty  should  be  inflicted,  and 
attempted  to  work  out  a  compromise,  by  having  the  captain  retain 
the  men  with  full  pay.  This  the  men  refused  to  accept,  and  thereby 
lost  any  right,  except  to  receive  the  wages  due,  if  they  consented  to 
discharge  before  the  commissioner. 


Cost  op  Living — ^Food  Control — ^Lobver  Act — Constitution- 
AViTT — United  States  v.  L.  Cohen  Grocery  Co,j  United  States  Su- 
preme Court  {February  25, 1921)^  ^1  Supreme  Cowrt  Reporter^  page 
SOS, — ^The  L.  Cohen  Grocery  Co.  was  prosecuted  by  the  United 
States  fox*  the  vicJation  of  section  4  of  the  Lever  Act  as  reenacted 
in  1919  (41  Stat  297,  tit.  1,  ch.  80,  Oct.  22,  1919),  which  reads  in 
part  as  follows : 

That  it  is  hereby  made  unlawful  for  any  person  willfully  •  •  ♦ 
to  make  any  unjust  or  unreasonable  rate  or  charge  in  handling 
or  dealing  in  or  with  any  necessaries,  to  conspire,  combine,  agree, 
or  arrange  with  any  other  person  ***(«)  to  exact  excessive 
prices  for  any  necessttiies  ♦  ♦  *.  Any  person  violating  any  of 
the  provisions  of  this  section  upon  conviction  thereof  shall  be  fined 
not  exceeding  $5,000  or  be  imprisoned  for  not  more  than  two  years 
or  both    *     *     ♦." 

The  Cohen  Co.  was  charged  with  selling  in  one  instance  50  pounds 
of  sugar  for  $10.07  and  in  another  instance  100  pounds  for  $19.50. 
The  company  demurred  to  the  bill  on  the  grounds,  first,  that  it  was 
too  vague  to  inform  it  of  the  accusation ;  second,  that  the  act  on  which 
the  accusation  was  based  was  so  vague  and  uncertain  as  to  be  uncon- 
stitutional; and  third,  that  as  the  country  was  no  longer  at  war, 
Congress  had  no  power  to  legislate  on  the  subject  dealt  with  in  the 
law.  The  district  court  quashed  the  indictment  and  sustained  de- 
fendant's demurrer  and  the  United  States  appealed.  In  affirming 
the  decision  of  the  district  court  Mr.  Chief  Justice  White  in  render- 
ing the  opinion  of  the  court  declared  the  law  to  be  unconstitutionaL 
The  opinion  is  in  part  as  follows : 
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In  cases  submitted  at  about  the  same  time  with  the  one  before  us, 
and  involving  identical  questions  with  those  here  in  issue,  it  is  con- 
tended that  ttie  section  does  not  embrace  the  matters  charged.  We 
come,  therefore,  on  our  own  motion  in  ikkiB  case  to  dispose  of  that 
subject^  since,  if  well  founded,  the  contention  would  render  a  con- 
sideration of  the  constitutional  questions  unnecessary.  The  basis 
upon  which  the  contention  rests  is  that  the  words  of  the  section  do 
not  embrace  the  price  at  which  a  commodity  is  sold,  and,  at  any  rate, 
the  receipt  of  such  price  is  not  thereby  mtended  to  be  penalized. 
We  are  of  opinion,  however,  that  these  propositions  are  without 
merit,  first,  because  the  words  of  the  section,  as  reenacted,  are  broad 
enough  to  embrace  the  price  for  which  a  commodity  is  sold;  and, 
second,  because  as  the  amended  section  plainly  imposes  a  penalty 
for  the  acts  which  it  includes  when  committed  after  its  passage, 
the  fact  that  the  section  before  its  reenactment  contained  no  penalty 
is  of  no  moment.  This  must  be  the  case  unless  it  can  be  said  tiiat 
the  failure  at  one  time  to  impose  a  penalty  for  a  forbidden  act 
furnishes  an  adequate  ground  for  preventing  tne  subseouent  enforce- 
ment of  a  penalty  which  is  specifically  and  unmistakably  provided. 

We  are  of  opinion  that  the  court  below  was  clearly  right  m  ruling 
that  the  decisions  of  this  court  indisputably  establish  that  the  mere 
existence  of  a  state  of  war  could  not  suspend  or  change  the  operation 
upon  the  power  of  Congress  of  the  guaranties  and  limitations  of  the 
fifth  and  sixth  amendments  as  to  questions  such  as  we  are  here  pass- 
ing upon. 

It  follows  that  in  tei^ng  the  operation  of  the  Constitution  upon 
the  'subject  here  involved  the  question  of  the  existence  or  nonex- 
istence of  a  state  of  war  becomes  negligible,  and  we  put  it  out  of 
view. 

The  sole  remaining  inquiry,  therefore,  is  the  certainty  or  uncer- 
tainty of  the  text  in  question ;  that  is,  whether  the  words  "  that  it 
is  hereby  made  unlawful  for  any  person  willfully  *  *  *  to 
make  any  unjust  or  unreasonable  rate  or  diarge  in  handling  or 
dealing  in  or  with  any  necessaries^"  constituted  a  nxing  by  Congress 
of  an  ascertainable  standard  of  guilt  and  are  adequate  to  inform  per- 
sons accused  of  violation  thereof  of  the  nature  and  cause  of  the 
accusation  against  them.  That  they  are  not,  we  are  of  opinion,  so 
clearly  results  from  their  mere  statement  as  to  render  elaboration 
on  the  subject  wholly  unnecessary.  Observe  that  the  section  foii)ids 
no  specific  or  defimte  act.  It  confines  the  subject  matter  of  the 
investigation  which  it  authorizes  to  no  element  essentially  inhering 
in  the  transaction  as  to  which  it  provides.  It  leaves  open,  therefore, 
the  widest  conceivable  inquiry,  the  scope  of  which  no  one  can  foresee 
and  the  result  of  which  no  one  can  foreshadow  or  adequately  guard 
against. 

That  it  results  from  the  consideration  which  we  have  stated  that 
the  section  before  us  was  void  for  repugnancy  to  the  Constitution  is 
not  open  to  question. 

It  follows  from  what  we  have  said  that,  not  forgetful  of  our  duty 
to  sustain  the  constitutionality  of  the  statute  if  ground  can  possibly 
be  found  to  do  so,  we  are  nevertheless  compelled  in  this  case  to  say 
that  we  think  the  court  below  was  clearly  right  in  holding  the 
statute  void  for  repugnancy  to  the  Constitution,  and  its  judgment 
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quashing  the  indictment  on  that  ground  must  be,  and  it  is,  hereby 
affirmed. 

Mr.  Justice  Pitney  concurred  in  the  decision  and  rendered  a 
separate  opinion.    His  reason,  briefly  stated,  was  as  follows : 

I  am  convinced  that  the  exacting  of  excessive  prices  upon  the  sale 
of  merchandise  is  not  within  the  meaning  of  that  provision  of  the 
act  which  is  cited  as  denouncing  it ;  that  the  act  does  not  make  it  a 
criminal  offense ;  that  for  this  reason  the  demurrer  to  the  indictment 
was  properly  sustained ;  and  that  whether  the  provision  is  in  conflict 
with  the  fifth  or  sixth  amendment  is  a  question  not  necessarily  raised, 
and  which  ought  not  to  be  passed  upon. 


Cost  of  Living — Production  and  Distribtttion  of  Coal — Prices — 
State  Control — CoNSTrruTioNALrrr — American  Coal  Mining  Co. 
V.  Special  Coal  and  Food  Coimnission  of  Indiana^  United  States  Dis- 
trict Court,  District  of  Indiana  {October  2, 19^0),  268  Federal  Re- 
porter^  page  563. — ^The  Legislature  of  Indiana  at  its  special  session  of 
1920  passed  a  law  (ch.  44)  creating  a  commission  with  power  to  fix 
the  price  of  coal  at  the  mine,  the  charges  of  jobbers  and  wholesalers, 
and  to  procure  the  production  and  distribution  of  coal  for  intrastate 
shipment  and  consumption.  The  American  Coal  Mining  Co.,  on 
September  6,  1920,  sought  an  injunction  restraining  the  commission 
from  putting  the  act  into  effect,  anticipating  that  existing  contracts 
might  be  interfered  with,  that  interstate  commerce  might  be  inter- 
rupted, and  that  the  orders  of  the  commission  might  deprive  the  com- 
pany of  its  rights  as  a  business  corporation.  The  court  held  that 
there  was  no  reason  to  anticipate  that  the  acts  of  the  commission 
would  be  either  illegal  or  oppressive,  so  that  no  emergency  calling 
for  the  issue  of  an  injunction  existed  for  these  reasons.  The  pay- 
ment of  the  license  tax  provided  for  by  the  act  could  be  recovered 
if  on  trial  it  was  shown  to  be  levied  in  violation  of  the  Constitution, 
so  that  this,  too,  did  not  call  for  an  injunction. 

The  "  foundational  question  "  was  as  to  "  the  right  of  the  State  to 
touch  at  all  the  coal-mining  business."  Judge  Baker,  who  spoke  for 
the  court,  said  that  the  legislature  exercised  the  power  of  the  people 
of  the  State  as  an  absolute  sovereignty,  which  the  State  possessed 
except  in  so  far  as  surrendered  to  the  Federal  Government.  Control 
of  affairs  within  the  State  having  never  been  surrendered,  the  police 
power  of  the  State,  exercised  by  its  legislature,  is  without  other 
limitation  than  that  imposed  by  the  Federal  Constitution.  The  only 
Federal  question  was  that  arising  as  to  the  effect  of  the  fourteenth 
amendment,  adopted  in  1868.  Various  laws  were  noted  which  had 
affected  freedom  of  contract,  enacted  subsequent  to  the  adoption  of  tho 
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amendment,  and  the  conclusion  was  reached  that  there  was  in  the  act 
in  question  no  apparent  conflict  with  its  provisions. 

The  bill  will  be  dismissed  without  prejudice,  and  the  record  may 
show  affirmatively  that  there  is  absolutely  nothing  decided,  except 
the  one  question  that  the  State,  under  its  police  power,  can  lay  its 
hand  upon  the  coal-mining  industry. 


Cost  op  Living — Production  and  Distribution  of  Coal — Ship- 
ments— State  Control — Constitutionality — Vandalia  Coal  Co. 
et  ah  V.  Special  Coal  and  Food  Commission  of  Indiana^  United  States 
District  Court^  District  of  Indiana  (No'oember  27^  1920)^  268  Federal 
Reporter^  page  672, — ^Arising  under  the  same  statute  as  the  case^of 
the  American  Coal  Mining  Co.,  above,  this  case  was  before  the  court 
to  secure  an  injunction  against  the  defendant  commission,  to  restrain 
it  from  undertaking  to  regulate  the  complainants'  business  under 
the  terms  of  the  act.  The  court  granted  an  interlocutory  injunction, 
Judge  Baker  speaking  for  the  court.    His  opening  statement  was: 

Conceding  to  the  State  the  general  power  to  take  control,  from  time 
to  time,  of  Dusinesses  which,  prior  to  such  times,  have  been  purely 
private,  by  reason  of  change  of  circumstances,  by  reason  of  the  ex- 
istence of  facts  showing  that  such  a  state  of  wrong  has  arisen  in 
that  business  that  the  safety  and  welfare  of  the  people  of  the  State 
demand  intervention  by  way  of  regulation,  and  granting  also  to  the 
State  the  benefit  of  the  presumption  that  a  statute  is  valid  until  the 
contrary  is  shown,  we  will  pass  to  the  final  hearing  any  considera- 
tions tnat  may  be  advanced  by  the  complainants  to  show  that  no 
facts  existed  which  justified  the  finding  of  necessity  of  intervention 
on  the  part  of  the  State ;  the  State  being  free,  of  course,  to  meet  and 
combat  such  a  showing. 

On  the  question  whether  the  remedy  prescribed  by  the  legislature 
has  any  proper  bearing  on  the  supposed  evil,  we  will  grant  to  the 
State  the  benefit  of  assuming  that  on  the  face  of  the  statute  the 
remedy  proposed  has  the  necessary  connection  with  the  supposed  evil. 

As  to  the  real  facts  of  the  operation  of  such  remedy,  whether  it  is 
workable,  we  will  pass  that  matter,  also,  until  the  full  facts  can  be 
developed  on  final  hearing. 

On  the  showing  that  has  been  made  to-day  we  are  all  of  the  opin- 
ion that  an  interlocutory  injunction  should  be  issued,  for  the  fol- 
lowing reasons. 

The  reasons  given  are  five  in  number:  First,  that  coal  severed 
from  the  ground  is  an  article  of  commerce,  which  the  owner  may 
dispose  of  without  regard  to  State  lines,  so  that  control  of  its  sale 
is  an  interference  with  interstate  commerce.  In  the  case  in  hand, 
the  output  of  three  of  the  five  mines  of  the  company  was  contracted 
for  by  an  interstate  carrier.  The  second  ground  was  the  impair- 
ment of  preexisting  contracts;  the  third,  the  practical  compulsion 
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involved  in  the  plan,  forcing  the  owner  to  sever  the  coal  from  his 
soil,  thus  infringing  upon  a  purely  private  title  to  property.  The 
fourth  reason  is  the  nature  of  the  coal,  requiring  prompt  and  efficient 
handling  and  prompt  consumption  by  the  users,  on  account  of  its 
tendency  to  deteriorate.  The  commission  gave  orders  for  shipment, 
but  supplied  no  cars  therefor;  furthermore,  the  parties  to  whom 
shipments  might  be  directed  were  of  unknown  credit,  interfering 
with  the  ordinary  methods  of  collections  and  the  transaction  of 
business  generally.  The  fifth  groimd  was  the  threats  of  the  commis- 
sion to  enforce  penalties  without  awaiting  final  adjudication  by 
appeals  to  higher  courts.  This  appeared  from  the  reading  of  the 
law  rather  than  from  the  interpretation  put  upon  it  by  the  commis- 
fii<9n,  but  the  court  found  the  statute  lacking  in  what  it  regarded  a 
proper  protection  of  the  operator's  rights,  and  allowed  this  as  an 
added  reason  for  the  granting  of  an  injunction.  A  temporary  re- 
straining order  was  therefore  issued. 


Emploteb  and  Employee — Bribery  op  Officer  of  the  Untted 
States — Baggage  Porter — Krickman  v.  United  States^  Suprem>e 
Court  of  the  United  States  {May  16^  1921)^  41  Supreme  Court 
Reporter^  page  51^, — Harry  Krichman,  petitioner,  was  convicted 
upon  an  indictment  which  charged  that  while  the  Pennsylvania 
Kailroad  was  under  the  control  of  and  being  operated  by  the  United 
States,  he  offered  to  bribe  a  baggage  porter  to  do  an  act  in  violation 
of  his  duty  and  contrary  to  section  39  of  the  Criminal  Code  which 
makes  it  an  offense  to  bribe  an  dfficer  to  influence  his  action.  The 
Supreme  Court  reversed  the  decision  of  the  district  court,  affirmed 
by  the  circuit  court  of  appeals.  Speaking  through  Justice  Day  the 
court  said  in  part : 

The  point  to  be  decided  depends  upon  whether,  when  the  bribe  was 
offered  to  the  porter,  he  was  acting  for  the  United  States  in  an  official 
function. 

We  are  constrained  to  the  conclusion  that  the  construction  given 
in  the  courts  below,  and  insisted  upon  by  the  Grovemment,  practically 
recasts  the  statute  from  one  embracing  officials,  and  those  discharg- 
ing official  functions,  into  one  includmg  every  person  discharging 
any  sort  of  duty  while  the  Government  is  in  control  of  the  work. 

The  Government  admits  that  the  statute  is  ambiguous.  While 
criminal  statutes  are  to  be  given  a  reasonable  construction,  am- 
biguities are  not  to  be  solved  so  as  to  embrace  offenses  not  clearly 
within  the  law. 


Employer  and  Employee — Clearance  Cards — ^Blacklistikg — 
Proof  of  Damage — Cleary  v.  Great  Northern  By.  Co.^  Supreme 
Court  of  Minnesota  {December  £4, 1920)^  ISO  Northwestern  Reporter^ 
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page  5^5, — Frank  Cfeary  had  been  employed  by  the  Great  Northern 
Kailway  Co.  as  assistant  roadmaster  until  April  12,  1916,  when  he 
was  discharged.  The  reason  for  his  dismissal  as  entered  on  the 
records  of  the  employment  bureau  was :  "  Believed,  on  account  un- 
able to  properly  handle  work  assigned  and  men."  He  was  given  a ' 
clearance  card  which  bore  this  same  information.  He  wrote  a 
number  of  letters  to  other  railroads  requesting  employment  but 
received  no  reply.  Alleging  that  this  entry  was  false  and  that  because 
of  it  he  could  not  secure  a  position  from  other  railroad  companies  he 
brought  suit  for  $15,000  damages.  A  verdict  was  directed  for 
defendant  and  Cleary  appealed.  In  affirming  the  decision  the 
court  said  in  part : 

It  is  very  doubtful  whether  the  evidence  would  sustain  a  finding 
that  Sesser  was  not  warranted  in  causing  defendant's  employment 
bureau  to  make  the  record  that  was  made  as  to  plaintiff.  But, 
assuming  it  would,  plaintiff  failed  to  adduce  any  proof  to  carry  other 
essential  issues  to  the  jury.  There  was  no  testimony  that  any  other 
railroad  had  received  information  in  respect  to  the  record  mentioned 
from  this  defendant.  It  must  be  conceded  that  defendant  had  the 
right  to  discharge  plaintiff,  even  if  no  cause  therefor  existed.  It 
could  also  make  a  record  for  its  own  use  as  to  the  reason  for  the 
discharge.  So  long  as  this  record  was  not  furnished  to  otliers,  or 
made  use  of  to  prevent  plaintiff  from  securing  work,  it  could  not 
injure  or  damage  plaintiff,  though  false.  There  is  an  entire  absence 
of  proof  that  plaintiff  was  denied  any  work  or  place  whatever,  on 
account  of  the  record  made  by  defendant's  employment  bureau,  or 
because  of  defendant's  interference  or  statements.  It  would  be 
working  inferences  beyond  reason  to  hold  that  from  the  general 
knowledge  of  the  scarcity  of  labor  at  that  time,  and  the  proof  that 
plaintiff  Teceived  no  response  to  his  letters  for  work,  the  jury  could 
rightfully  infer  that  the  railroad  companies  addressed  had  at  their 
disposal  such  a  position  as  plaintiff  applied  for,  which  was  not 
given  him  because  of  what  he  wrote  concerning  his  clearance. 

There  was  no  violation  of  section  8890,  G.  S.  [penalizing  black- 
listing], shown.  Merely  placing  upon  its  own  records  the  cause 
of  such  a  discharge,  as  was  here  done,  can  not  come  within  any  defini- 
tion of  **  blacklisting  "  contemplated  by  that  statute.  And  no  testi- 
mony was  offered  tending  to  prove  that  defendant  made  any  attempt 
whatever  to  prevent  or  hinder  plaintiff  from  obtaining  employment, 
elsewhere.  There  was  no  publication  of  any  list  by  defendant;  so 
far  as  the  evidence  goes,  the  publication,  if  made,  was  by  plaintiff. 
^or,  as  before  stated,  was  there  proof  that  plaintiff  had  been  placed 
on  any  list  which  contained  names  of  persons  who  might  be  objec- 
tionable railroad  employees,  either  in  deiendant's  employment  bureau, 
or  through  defendant's  procurement  or  connivance,  in  the  employ- 
ment bareau  of  any  other  railroad. 


EmpiiOTsms'  Liabilttt — Admiraltt — JumsDicTTON — ^FoRETON  Con- 
tracts— The  Haaina  Nidse^y  United  StcUes  Circmt  Court  of  Appeals^ 
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Second  Circuit  (April  IS^  19tl),  i7S  Federal  Reporter ^  page  171.— 
Ole  Tolo,  a  Norwegian,  brought  this  action  in  admiralty.  The  ship 
libeled  was  of  Norwegian  nationality.  The  libelant  signed  as  an 
oiler  on  the  ship  at  Portland,  Maine.  He  was  injured  by  the  ex- 
plosion of  a  steam  gauge  at  Gibraltar.  The  libel  alleged  that  the 
injury  occurred  in  British  territorial  waters,  that  the  action  was 
based  on  British  and  American  maritime  laws,  and  that  the  Nor- 
wegian law  did  not  apply.  The  district  court  allowed  libelant  an 
allowance  for  cure  and  maintenance.  The  libelant  appealed,  and 
the  circuit  court  of  appeals  modified  the  decree  so  as  to  dismiss  the 
libel.  The  court  held  that  the  right  to  the  award  for  cure  and 
maintenance  grows  out  of  the  nature  of  the  seaman's  contract,  and 
that  the  ship  had  complied  with  all  the  obligations  of  the  Norwegian 
law  which  governed  the  contract.  It  also  held  that  claimant  should 
have  proved  the  nature  and  extent  of  his  right  under  British  law  if 
he  deemed  that  law  applicable.  In  reference  to  jurisdiction,  the 
court,  through  Judge  Hough,  said : 

If  the  claim  advanced  herein  be  regarded  as  in  contract,  the  breach 
being  the  shipowner's  failure  properly  and  reasonably  to  provide  for 
the  safety  of  libelant,  Norwegian  law,  and  that  alone,  governs  the 
right  of  recovery ;  for  "  whoever  engages  voluntarily  to  serve  on 
board  a  foreign  ship  necessarily  undertakes  to  be  bound  by  the  law 
of  the  country  to  which  the  ship  belongs."  (The  Belgeidand,  114 
U.  S.  365,  5  Sup.  Ct.  860.)  The  seaman's  contract  in  this  instance 
was  a  Norwegian  contract,  and  so  remained  throughout.  The  place 
where  libelant  shipped  or  reshipped  is  of  no  moment  whatever. 

If  the  suit  be  regarded  as  sounding  in  tort,  then  the  trial  court 
had  no  jurisdiction,  unless  the  tort  were  maritime,  and  the  lex  loci 
delicti  applies,  Whether  the  locus  is  to  be  regarded  as  on  a  Nor- 
wegian ship,  and  therefore  Norwegian,  or  in  Gibraltar  Harbor,  and 
therefore  British,  is  a  question  into  which  it  is  not  necessary  to  go, 
further  than  to  note  that  under  no  circumstances  shown  here  can 
the  law  of  the  United  States  apply.  The  sole  function  of  our  courts 
is  to  furnish  a  remedy  while  enforcing  by  comity  the  substantially 
applicable  law.  As  pointed  out  above,  libelant  repudiates  Norwegian 
law  as  furnishing  any  ground  for  recovery ;  that  he  was  right  in  so 
doing  the  evidence  conclusively  proved. 


Employees'  LiABTLrrr — Admiralty — Jueisdiction  —  Longshore- 
MAN  Injured  on  Board  Ship — Kennedy  v.  Cunard  S,  S,  Co,  (Ltd.)^ 
Supreme  Court  of  New  York^  AppellaU  Division  {July  i,  1921)^ 
189  New  York  Supplement^  page  JfiZ. — ^Hichard  Kennedy,  a  long- 
shoreman, brought  an  action  for  damages  because  of  injuries  re- 
ceived by  him  while  in  the  employ  of  the  defendant  company.  On 
September  23,  1916,  after  finishing  his  day's  work  in  the  hold  of 
(he  steamship  Andania^  lying  in  New  York  Hmrbor,  he  was  proceed- 
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ing  to  the  upper  deck  intending  to  leave  the  ship.  Before  reaching 
the  bulkhead  door  through  which  it  was  necessary  to  pass  to  get 
on  deck,  the  hatches  were  unexpectedly  closed,  shutting  out  all  light. 
He  continued  cautiously  towards  the  door,  but  fell  into  an  open 
hatch  and  received  injuries  for  which  this  action  is  brought. 

From  a  judgment  dismissing  the  complaint  at  the  trial  term  the 
claimant  appealed.  The  appellate  division  of  the  supreme  court 
reversed  that  decision  and  ordered  a  new  trial.  Judge  Page  in 
the  course  of  his  opinion  made  the  following  statements : 

The  danger  of  injury  to  a  man,  left  in  utter  darkness  in  the  ship 
with  its  open  hatchway,  was  obvious.  It  was  a  duty  that  the  master 
owed  to  the  employees  to  take  reasonable  precautions  to  see  that  all 
the  men  had  come  up  from  the  hold,  and  not  to  close  down  the 
hatches  until  all  the  men  had  a  reasonable  opportunity  to  reach  the 
upper  deck.  This  was  a  duty  that  the  master  could  discharge 
through  another;  but  it  was  the  master's  duty  that  the  other  was 
perfoiming  and  for  a  failure  to  discharge  it  the  master  was  liable. 

Whether  the  plaintiff,  placed  in  the  situation  that  he  was  by  the 
closing  of  the  hatch,  and  failing  to  get  any  response  to  his  outcriesj 
was  chargeable  with  contributory  negligence  in  going  forward  in 
the  manner  he  did,  was  clearly  a  question  of  fact  for  the  jury.  The 
plaintiff  did  not  assume  the  risk. 

Involved  in  this  case  are  questions  of  great  importance,  which 
have  not  been  determined  by  our  court  of  appeals,  and  are  presented 
for  the  first  time  to  this  court  on  this  appeal.  They  were  suggested 
in  the  opening  of  counsel  at  the  trial ;  out  as  the  case  was  tried  on 
the  theory  of  common-law  liability,  and  so  disposed  of  by  the  trial 
justice,  we  have  not  considered  these  questions  in  disposmg  of  the 
ease  before  us.  As,  however,  we  have  ordered  a  new  trial,  and 
these  questions  have  been  presented  by  the  counsel  for  the  plaintiff, 
we  feel  it  incumbent  on  us  to  give  them  ciareful  consideration  in  ad- 
vance of  that  trial,  for  the  assistance  of  the  trial  court. 

The  plaintiff  was  a  longshoreman,  employed  in  stowing  a  cargo 
upon  a  vessel  engaged  in  foreign  commerce,  and  sustained  injuries 
upon  the  vessel,  when  it  was  tied  to  a  dock  in  the  Harbor  of  New 
York  City.  The  workmen's  compensation  law  (Consol.  Laws,  c.  67; 
Laws  1914,  c.  41)  classified  longshore  work,  including  the  loading 
and  unloading  of  cargoes  or  parts  of  cargoes,  as  among  the  hazardous 
employments  covered  by  the  act. 

The  defendants  had  complied  with  the  requirements  of  the  work- 
men's compensation  law  of  this  State,  and  the  commission  made  an 
award  of  compensation  for  the  plaintiff's  injuries,  which  was  being 

Said.    The  Supreme  Court  of  the  United  States  reversed  Matter  of 
ensen  v.  Southern  Pacific  Co.,  215  N.  Y.  614,  109  N.  E.  600  [Bui. 
189,  p.  221] ,  holding  that : 

"  The  work  of  a  stevedore,  in  which  the  deceased  was  engaging,  is 
maritime  in  its  nature ;  his  employment  was  a  maritime  contract ;  the 
injuries  which  he  received  were  likewise  maritime ;  and  the  rights  and 
liabilities  of  the  parties  in  connection  therewith  were  matters  clearly 
within  the  admiralty  jurisdiction  ♦  *  ♦.  The  legislature  clearly 
exceeded  its  authority  in  attempting  to  extend  the  statute  under  con- 
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sideration  to  conditions  like  those*  here  disclosed.  So  applied,  it 
conflicts  with  the  Constitution,  and  to  that  extent  is  invalid.  (  South- 
ern Pacific  Co.  V.  Jensen,  244  U.  S.  205,  217,  37  Sup.  Ct  524,  529 
[Bui.  246,  p.  203].) 

The  payment  of  the  compensation  by  the  defendant  was  stopped, 
and  this  action  was  brought.  After  the  decision  in  the  Jeaasicn  case, 
Congress  amended  section  9  of  the  judiciary  act  of  1789,  whidi  had 
been  continued  by  Judicial  Code,  sec.  24,  256  (U.  S.  Comp.  St.,  sec. 
991,  1233),  which  vested  in  the  Federal  courts  "exclusive  original 
cognizance  of  all  civil  causes  of  admiralty  and  maritime  jurisdic- 
tion ♦  ♦  ♦  saving  to  suitors,  in  all  cases,  the  right  of  a  common- 
law  remedy  where  the  common  law  is  competent  to  give  it, ''  by  add- 
ing thereto,  "  and  to  claimants  the  rights  and  remedies  under  the 
workmen^s  compensation  law  of  any  State. "  The  court  of  appeals 
assumed  that  Congress  acted  within  its  powers,  and  had  oonfided  to 
the  States  the  power  to  enact  and  enforce  workmen's  compensation 
acts  in  respect  of  injuries  received  in  the  course  of  maritime  emplcw- 
ment  (Matter  of  Stewart  v.  Knickerbocker  Ice  Co.,  226  iJ.  x . 
302, 123  N.  E.  382.)  But  on  writ  of  error  the  United  States  Supreme 
Court  reversed  this  case,  holding  the  attempted  amendment  uncon- 
stitutional, as  a  delegation  of  the  legislative  power  of  Congress,  and 
as  defeating  the  purposes  of  the  Constitution  respecting  the  harmony 
and  uniformity  of  the  maritime  law.  (Knickerbocker  Ice  Co.  v, 
Stewart,  253  iT.  S.  149,  40  Sup.  Ct.  438  [Bui.  290,  p.  302].)  There- 
fore,  although  both  of  these  cases  were  decided  bv  a  closely  divided 
court,  five  to  four,  it  may  be  accepted  as  settled  tnat  this  plaintiff  is 
not  entitled  to  compensation  under  the  workmen's  compensation  law 
(Matter  of  Doey  v.  Rowland  Co.,  224  N.  Y.  80, 120  N.  E.  53),  and  is 
entitled  to  enforce  whatever  other  remedy  he  has  for  the  injuries  suo- 
tained. 

An  award  under  the  workmen's  compensation  law  is  not  made  on 
the  theory  of  a  tort  committed ;  compensation  is  given  whether  the  in- 
jury was  sustained  with  or  without  negligence;  it  is  given  upon  the 
theory  that  the  statute  providing  for  the  award  is  read  into  and  be- 
comes a  part  of  the  contract.  (Matter  of  Doey  v.  Howland  Co.,  supra. ) 
The  test,  therefore,  applied  in  the  above  cases,  was  whether  the  con- 
tract of  employment  was  of  a  maritime  nature ;  the  true  test  being 
the  subject  matter  of  the  contract,  the  nature  and  character  of  the 
work  to  be  done.  But,  as  the  maritime  contracts  relate  to  a  subject 
of  exclusive  Federal  jurisdiction,  a  State  statute  can  not  be  read  into 
the  contract. 

Article  3,  sec.  2,  of  the  Constitution  of  the  United  States,  extends 
the  judicial  power  of  the  United  States  to  all  cases  of  admiralty  and 
maritime  jurisdiction.  Article  1,  sec.  8,  subd.  18,  gives  Congress  the 
power  to  make  all  laws  necessary  for  the  execution  of  the  powers 
granted.  By  section  9  of  the  judiciarv  act  of  1789  the  district  courts 
of  the  United  States  were  given  "  exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  ami  maritime  jurisdiction  *  *  *  saving 
to  suitors,  in  all  cases,  the  right  of  a  common-law  remedy,  where  the 
common  law  is  competent  to  give  it."  This  grant  was  continued  by 
Judicial  Code^  sees.  24  and  256.  There  have  been  numerous  decisions 
construing  this  section.     [Cdses  cited.] 

These  cases  settle  the  law  to  be  that  actions  in  rem,  whether  arising 
under  the  general  maritime  law  or  to  enforce  liens  given  by  the  United 
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States,  or  local  State  statutes,  must  be  prosecuted  in  admiralty  in  the 
United  States  courts;  while  actions  in  personam,  arising  out  of  mari- 
time contracts  or  torts,  may  be  brought  m  admiralty  or  on  the  law  side 
of  the  United  States  court,  or  in  a  State  court  having  an  appropriate 
common-law  remedy.  It  is  the  right  sanctioned  by  the  maritime  law 
that  may  be  enforced  by  any  court  having  jurisdiction  of  the  parties 
or  the  res  by  the  oommon^law  remedies  appropriate  thereto. 

This  clause  gives  a  right  of  election  of  a  forum  for  the  enforcement 
of  the  maritime  right  or  to  remedy  the  maritime  wrong,  and  thereby 
allows  election  of  the  procedure,  whereby  the  matter  may  be  decided. 
But  the  complaining  party  has  no  right  of  election  to  determine 
whether  the  defendant's  liability  shall  be  measured  by  common-law 
standards  rather  than  by  those  of  the  maritime  law.  (Chelentis  v. 
Luckenbach  S.  S.  Co.,  247  U.  S.  372,  383  Sup.  Ct.  501  [Bui.  No.  258, 

f).  139.] )  The  maritime  law  as  fixed  and  determined  by  the  acts  of 
>ongress,  and  the  general  maritime  law  as  accepted  by  the  Federal 
courts,  constitutes  part  of  the  national  law  applicable  to  matters 
within  the  admiralty  and  maritime  jurisdiction.  .The  rights  and 
liabilities  arising  out  of  maritime  contracts  or  maritime  torts  as 
recognized  and  declared  by  the  maritime  law  can  not  be  changed  by 
State  statute,  nor  by  substitution  of  a  common-law  right  or  liability. 

The  instant  case  is  an  action  for  damage  for  personal  injuries,  for 
which  there  exists  in  this  State  a  common-law  remedy.  Therefore  the 
action  may  be  brought  in  our  supreme  court,  the  rules  of  practice, 
pleading,  and  evidence  of  our  courts  apply,  and  the  cause  will  be 
tried  in  conformity  therewith ;  but  the  rules  relating  to  contributory 
negligence,  acts  of  fellow  servants,  and  the  measure  of  recovery  mu^ 
be  determined  by  the  maritime  law,  and  not  by  the  common  law. 

In  maritime  law  contributory  negligence  of  the  injured  party  does 
not  defeat  a  recovery,  but  goes  to  a  reduction,  or,  more  appropriately, 
an  apportionment  of  the  damage.  The  general  rule  of  tne  common 
law  exempting  the  master  from  liability  for  injury  to  a  servant  by 
a  fellow  servant  is  not  fully  applied  by  the  maritime  law;  and  the 
rules  applicable  to  the  recovery,  whether  of  full  indemnity,  or  wages, 
maintenance,  and  cure,  must  be  taken  into  consideration,  and  the  re- 
lief given  according  to  the  rules  of  maritime  rather  than  common  law. 
If  the  case  is  retried,  it  should  be  tried  with  reference  to  the  rules  of 
maritime  law  applicable  to  maritime  torts. 

Judgment  reversed  and  a  new  trial  ordered. 


m 

Employers'  Liability  —  Admiralty  —  Jurisdiction  —  Remedy — 
Crarie  v.  Pacific  Steamship  Co.,  United  States  District  Court,  District 
of  Oregon  {March  74, 1921)^272  Federal  Reporter,  page  20^. — Harry 
Crane  was  an  employee  of  the  defendant  company.  He  was  injured 
while  loading  freight  on  the  steamship  City  of  TopeJca,  berthed  at 
one  of  the  docks  in  the  city  of  Portland,  Oreg.,  on  the  navigable 
waters  of  the  State.  Crane  brought  an  action  in  personam  against  his 
employer.  The  company  moved  to  have  the  action  put  on  the  admi- 
ralty docket.  The  court,  deciding  on  this  motion,  held  that  the  work 
in  which  the  plaintiff  was  engaged  at  the  time  of  his  injury  was  mari- 
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time  in  its  nature,  and  his  injury  was  likewise  maritime,  but  denied 
the  motion  on  the  following  grounds : 

The  statute  conferring  jurisdiction  on  the  district  court  of  all  civil 
causes  of  admiralty  and  maritime  jurisdistion  saves  ^^  to  suitors  in  all 
cases  the  right  of  a  common-law  remedy  where  the  common  law  is 
competent  to  give  it"  Section  24,  subd.  3,  Judicial  CJode  (Comp.  St 
sec.  991  [3]).  And  Judge  Hohnes,  speaking  for  the  court  in  Th^ 
Hamilton^  207  U.  S.  404,  28  Sup.  Ct.  133,  says  that  the  saving  clause 
"leaves  open  the  common-law  jurisdiction  of  the  State  courts  over 
torts  committed  at  sea.  This,  we  believe,  has  always  been  admitted  " — 
citing  authorities.  It  is  a  remedy  in  the  common-law  courts  which 
is  saved  to  suitors,  but  not  a  common-law  remedy  {The  Moses  Taylor^ 
4  Wall.  411,  18  L.  Ed.  397),  and  hence  it  was  held  in  Chelentis  v. 
Luckenbach,  247  U,  S.  372,  38  Sup.  Ct  501  [Bui.  No.  258,  p.  139], 
that,  in  an  action  by  a  seaman  to  recover  damages  for  an  injury 
caused  by  the  negligence  of  a  member  of  the  crew  in  a  common-law 
court,  the  defendant's  liability  should  be  measured  by  the  standards 
of  the  maritime  law  rather  than  by  those  of  the  common  law. 


Employers'  Liabilitt  —  Admiralty  —  Jurisdiction  —  Kemedy^  — 
White  V.  John  TF.  Cowper  Co.^  Circuit  Court  of  Appeal^^  Second 
Circuit  (Fehraary  S,  19Z1),  271  Federal  Reportei^^  page  -^5.— Calo- 
gero  Falzone  on  May  24,  1916,  was  a  laborer  in  the  employ  of  the 
defendant  company.  On  the  day  in  question  he  was  engaged  in  haul- 
ing sand  by  means  of  a  wheelbarrow  from  a  scow  on  the  Erie  Canal 
in  the  city  of  Buffalo.  The  evidence  showed:  That  there  was  no 
landing,  so  that  it  was  necessary  to  go  from  the  sand  scow  over 
another  scow  and  then  by  a  plank  to  the  shore ;  that  on  the  morning 
of  the  accident  the  two  scows  were  level  but  during  the  day  as  the 
outside  scow  was  being  unloaded  it  became  lighter  and  rose  out  of 
the  water;  that  during  the  afternoon  heavy  pile-driving  machinery 
was  loaded  on  the  inside  scow  which  then  made  a  difference  in  the 
level  of  the  boats  of  about  four  or  five  feet;  that  the  gang  plank 
was  very  springy  with  a  movement  up  and  down  when  the  men 
pushed  their  wheelbarrows  over  it.  Falzone  in  rolling  a  wheelbarrow 
of -sand  down  the  steep  incline  of  this  springy  gangplank,  lost  control 
of  the  wheelbarrow  and  fell  into  the  water,  and  was  drowned. 
Charles  A.  White,  administrator  of  the  estate  of  Falzone,  brought 
suit  in  admiralty  for  damages.  He  obtained  a  decree  and  the  de- 
fendant appealed.  The  circuit  court  affirmed  the  decision,  Judge 
Rogers  saying  in  part: 

In  cases  of  tort,  the  jurisdiction  in  admiralty  depends  entirely  on 
locality,  and  it  is  now  settled  that  the  admiralty  has  jurisdiction  of  a 
suit  to  recover  damages  for  a  maritime  tort  that  occurs  on  the  high 
seas  or  public  navigable  water,  whether  it  be  a  wrongful  act  or  a 
wrongful  omission. 
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In  the  present  case  the  libel  is  filed  to  recover  for  the  death  of  one 
who  was  at  the  time  of  his  death  engaged  in  unloading  a  boat  under 
the  control  of  the  respondent  while  lying  in  the  navigable  waters 
of  the  Erie  Canal. 

In  the  absence  of  a  Federal  or  a  State  statute  giving  a  right  of 
action  therefor,  a  suit  in  admiralty  can  not  be  maintained  to  recover 
damages  for  death  caused  by  wrongful  act  or  negligence  on  the  high 
seas  or  navigable  waters. 

But  such  a  statute  exists  in  the  State  of  New  York,  and  a  right 
of  action  so  given  is  enforceable  in  the  admiralty  courts  of  the  United 
States,  if  the  facts  are  such  as  would  bring  the  case  within  the  mari- 
time jurisdiction  if  death  had  not  resulted. 

The  employer's  duty  as  to  safe  place  and  appliance^  was  discussed, 
with  a  conclusion  that  he  had  "failed  to  exercise  the  degree  of  care 
which  the  circumstances  required." 

As  to  the  claim  that  the  risk  had  been  assumed,  the  court  said : 

When  he  [Falzone]  accepted  his  employment  to  unload  the  boat, 
he  assumed  all  the  ordinary  and  usual  risks  and  perils  incident  to 
such  work.  But  the  danger  to  which  he  was  subsequently  exposed  was 
not  one  of  the  ordinary  and  usual  risks  incident  to  such  work,  but 
w.as  due  to  the  exceptional  conditions  which  subsequently  developed, 
and  to  the  negligence  of  the  master  in  the  improper  construction  or 
the  gangplank. 

In  view  of  the  forefjoing  the  decree  in  favor  of  the  administrator 
was  affirmed. 


P^MPLOYERs'  Liability —  Adm iralty —  Jurisdiction —  Workmen's 
Compensation — Injury  Causing  Death — Wesfefii  Fuel  Co.  v. 
Ga?*eia^  United  States  Supreine  Court  {December  J,  1921)^  Jfi 
Suprevie  Court  Reporter^  pcig^  S9, — Manuel  Sousa,  a  citizen  and 
resident  of  California,  was  instantly  killed,  August  5, 1916,  while  em- 
ployed as  a  stevedore  by  the  petitioner  and  at  work  in  the  hold  of 
the  Tancred^  a  Norwegian  vessel,  under  charter  to  it.  At  the  time 
of  the  accident  the  vessel  was  anchored  in  San  Francisco  Bay  dis- 
charging her  cargo.  The  industrial  accident  commission  granted  an 
award  in  favor  of  the  widow  and  children,  which  the  Supreme  Couiii 
of  California  annulled  August  6,  1917,  a  year  and  a  day  subsequent 
to  the  death.  On  August  21,  1917,  the  widow  and  children  began 
an  admiralty  suit  for  damages  against  the  Western  Fuel  Co.,  the  em- 
ployer, in  the  United  States  District  Court,  Northern  District  of 
California,  under  the  State  statute  allowing  recovery  for  injuries 
causing  death.  Later  one  Garcia,  having  been  appointed  adminis- 
trator, filed  an  amended  libel.  The  employer  denied  liability,  and 
relied  upon  section  340,  subsection  3,  of  the  California  Code  of  Civil 
Procedure,  which  requires  that  an  action  for  damages  consequent 
upon  death  caused  by  wrongful  act,  or  negligence  shall  be  brought 
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within  one  year.  Tim  dutrict  court  awarded  damages  to  the  plain- 
tiff, holding  that  the  State  law  gave  tiie  right,  but  could  not  limit 
an  admiralty  court  in  applying  it.  The  caae  was  appealed  to  tk 
circuit  court  of  appeals,  which  sent  the  whole  cau^e  to  the  Supreme 
Court  under  direction.  The  judgment  of  the  district  court  was  re- 
versed upon  the  grounds  that  the  defense  of  the  employer  was  valid. 
Mr.  Justice  McReynolds  delivered  the  opinion  of  the  court,  in  which 
he  said: 

It  is  established  doctrine  that  no  suit  to  recover  damages  for  tlH 
death  of  a  human  being  caused  by  negligence,  may  be  maintained 
in  the  admiralty  courts  of  the  United  States  under  the  general 
maritime  law.  ^  At  the  common  law  no  civil  action  lies  for  an  injury 
resulting  from  death.  The  maritime  law  as  generally  accepted  by 
maritime  nations  leaves  the  matter  untouched  and  in  practice  each  of 
them  has  applied  the  same  rule  for  the  sea  which  it  maintains  on 
landw 

In  Cooley  v.  Board  of  Wardens,  12  How.  299,  18  L.  Ed.  996.  and 
Ex  parte  McNiel,  13  Wall,  236,  20  L.  Ed.  ©24,  the  power  of  a  State 
to  legislate  concerning  subjects  maritime  in  their  nature  was  under 
discussion,  and  it  was  pointed  out  that  as  to  certain  local  matters  n 
State  statute  may  grant  rights  which  will  be  ^if orced  in  an  admiralty 
court. 

The  inferior  Federal  courts  on  the  admiralty  ^de  have  enforced 
rights  of  action  based  upon  death  statutes  holding  they  had  jurisdic- 
tion f£5  the  claims  grew  out  of  torts  on  navigable  waters  and  were 
maritime  in  their  nature. 

We  have  recently  discussed  the  theory  under  which  the  general 
maritime  law  became  a  part  of  our  national  law  and  pointed  out  the 
inability  of  the  States  to  change  its  general  features  so  as  to  defeat 
uniformity,  but  the  power  of  a  State  to  make  some  modifications 
or  supplements  was  affirmed.  And  we  further  held  that  rights  and 
liabilities  in  re^)ect  of  torts  upon  the  sea  ordinarily  depend  upon 
the  rules  accepted  and  applied  in  admiralty  courts  which  are  con- 
trolling wherever  suit  mav.be  instituted. 

As  the  logical  result  of  prior  decisions  we  think  it  follows  that 
where  death  upon  such  waters  follows  from  a  maritime  tort  com- 
mitted on  navigable  waters  within  a  State  whose  statutes  give  a 
right  of  action  on  account  of  death  by  wrongful  act,  the  admiralty 
courts  will  entertain  a  libel  in  peraonain  for  the  damages  sustained  by 
those  to  whom  such  right  is  given.  The  subject  is  maritime  an^ 
local  in  character  and  the  specified  modification  of  or  supplement  to 
the  rule  applied  in  admiralty  courts  when  following  tibe  common 
law,  will  not  work  material  prejudice  to  the  characteristic  features 
of  uie  general  maritime  law,  nor  interfere  with  the  proper  harmony 
and  uniformity  of  that  law  in  its  intematioaal  and  interstate  rela- 
tions. 

The  California  Code  of  Civil  Procedure,  section  340,  prescribes 
one  year  as  the  period  within  which  an  action  for  death  caused  by 
wrongful  action  or  negligence  shaQ  be  brought.  It  is  admitted  that 
under  the  circumstances  here  presented  suit  against  petitioner  if 
instituted  in  a  court  of  that  State  would  have  been  barred,  and  we 
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are  of  opinion  that  the  same  limitation  nmst  be  enforced  in  reispect 
of  the  admiralty  proceeding. 

An  act  relating  to  the  maintenance  of  actions  for  death  on  the 
high  seaa  and  other  navigable  waters,  approved  March  30,  1920 
(ch.  Ill,  41  Stat.  537),  gives  a  right  of  action  for  damages  resulting 
from  death  caused  by  wrongful  act,  neglect  or  default  occurrinj?  on 
the  high  seas  beyond  one  marine  league  from  the  shore.  It  expressly 
directs: 

"  That  the  provisions  of  any  State  statute  giving  or  regulating 
rights  of  action  or  remedies  for  deatii  shall  not  be  affected  by  this  , 
act.     Nor  shall  this  act  apply  to  the  Great  Lakes  or  to  any  wat<er8 
within  the  territorial  limits  of  any  State,  or  to  any  navigable  waters 
in  the  Panama  Canal  Zone."     (Sec.  7.) 

In  the  present  cause  the  district  court  rightly  assumed  jurisdiction 
of  the  proceedings,  but  eired  in  holding  the  right  of  action  was  not 
barred  under  the  State  statute  of  limitation.  Accordingly,  its  judg- 
ment must  be  reversed  and  the  cause  remanded  there,  with  instruc- 
tions to  dismiss  the  libel. 


Empix)ter8'  LdrABiLrrr — AssAuiiT  by  Employer's  Representative — 
Exemplary  Damages — Schmidt  v.  Minor  et  aZ.,  Supreme  Court  of 
MiiitieHota  (Novemher  4»  1921)^  184,  Northwestern  Reporter^  P^^ 
964. — C-  J.  Minor  was  the  owner  and  proprietor  of  the  Aberdeen 
Hotel  in  the  city  of  St.  Paul.  Reid  Minor  was  the  son  of  the  owner 
and  was  employed  by  him  in  the  hotel  to  look  after  his  father's  in- 
terests generally.  His  duties  included  the  supervision  of  employees, 
and  he  occasionally  hired  and  discharged  help.  On  August  26,  1919, 
Emil  H.  Schmidt  began  work  at  the  hotel  as  a  second  cook,  supposing 
that  he  was  to  receive  $4  and  work  eight  hours  a  day.  The  chief  cook 
told  him  he  was  to  work  on  a  spHt  shift  of  nine  hours  a  day.  He 
was  dissatisfied  and  gave  notice  that  he  would  not  stay  after  the 
second  day.  Reid  Minor,  having  learned  that  Schmidt  was  going  to 
leave,  went  to  the  kitehen  to  persuade  him  to  stay  until  after  the  State 
fair,  which  was  to  be  held  a  week  later.  He  was  unsuccessful.  An 
exchange  of  abusive  language  followed,  and  Schmidt  was  ordered  to 
leave  the  premises.  Schmidt  left  for  the  dressing  r<^m  to  change  his 
clothes  and  while  there  Reid  Minor  assaulted  him.  Schmidt  brought 
an  action  for  damages  against  the  father  and  son  and  received  a  judg- 
ment of  $550.  Defendants  appealed  from  an  order  denying  a  new 
trial,  contending  that  C.  J.  Minor  was  not  answerable  for  the  acts 
charged  to  his  son;  that  the  instruction  to  the  jury  that  they  might 
award  exemplary  damages  was  error;  and  that  the  damages  are  ex- 
cessive and  were  given  under  the  influence  of  passion  and  prejudice. 

The  judgment  of  the  district  court  was  afSrmed  in  the  following 
language : 

The  facts  outlined  bring  the  case  within  the  rule  that  a  master  is 
responsible  for  the  torts  of  his  servant  in  the  course  and  within  the 
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scope  of  his  employment  with  a  view  to  the  furtherance  of  the  mas- 
ter's business  and  not  for  a  purpose  personal  to  himself. 

The  rule  is  that  if  the  agent  or  servant  is  liable  for  exemplary  dam- 
ages such  damages  may  be  recovered  from  the  principal  or  master, 
even  though  the  acts  of  the  agent  or  servant  were  not  authorized  or 
ratified,  provided  of  course  they  were  done  by  the  agent  or  servant 
in  the  course  of  the  performance  of  the  duties  of  his  employment  and 
were  within  its  scope.  The  alignment  of  the  States  on  opposite  sides 
of  the  question  is  given  in  Voves  v,  G.  N.  Ry.  Co.,  26  N.  D.  110,  143 
N.  W.  760.  It  was  remarked  in  that  case  that  the  rule  permitting  the 
award  of  exemplary  damages  in  any  case  is  an  anomaly  in  the  law 
with  no  sound  reason  behind  it — ^"  a  hybrid  between  a  display  of  ethi- 
cal indignation  and  the  imposition  of  a  fine."  Be  that  as  it  "may,  the 
doctrine  is  too  deeply  implanted  in  the  law  to  be  uprooted  for  no  bet- 
ter reason  than  that  it  is  illogical.  The  master  selects  his  servants 
and  ought  to  know  what  sort  of  persons  he  is  investing  with  authority 
to  act  for  him.  A  business  of  any  considerable  proportions  is  for  the 
most  part  conducted  through  agents  and  servants,  and  if  the  principal 
or  master  can  not  be  held  for  exemplary  damages,  in  many  instances 
it  would  be  equivalent  to  abolishing  that  character  of  damages,  for 
a  judgment  against  an  employee  is  often  uncollectible  and  no  punish- 
ment to  the  w  rongdoer. 


Employers'  LiABiLTrr — Assault  by  Foreman — Willful  Injury — 
^^^ash  V.  Longville  Lumber  Co,^  Supretne  CouH  of  Louhiana  {April 
4,  1021  )\  88  Southern  Reporter^  p(i{je  226. — Simm  Xash  acted  as 
"  top  loader  "  in  a  crew  loading  a  train  with  logs.  His  duty  was 
to  be  on  the  top  of  the  car  being  loaded  and  see  that  the  logs  were 
properly  placed  on  the  car.  The  foreman,  on  the  day  of  the  injury, 
was  operating  the  loading  apparatus  in  a  careless  manner,  endan- 
gering tlie  plaintiff's  life.  Nasli  complained  several  times.  When 
(he  car  was  almost  completely  loaded  plaintiff  signaled  to  send  in  a 
big  log  to  fill  in  a  space  left  for  the  top  log.  The  foreman  swung  a 
.small  log,  that  was  liable  to  slip  from  the  tongs,  so  swiftly  to  the 
top  of  the  car  that  plaintiff  had  to  jump  from  the  car  to  escape 
being  hit.  Plaintiff  then  walked  away  from  the  car,  putting  on 
his  coat  and  intending  to  look  for  employment  elsewhere.  The  fore- 
man picked  up  an  ax  and  demanded  that  Nash  return  to  work, 
which  he  refused  to  do.  The  foreman  then  struck  at  Nash,  cutting 
the  back  of  his  hand,  for  which  he  sued.  The  trial  court  denied 
that  Nash  had  any  right  of  action  on  the  ground  that  tlie  foreman 
was  acting  outside  the  scope  of  his  employment,  but  this  was  re- 
versed by  the  supreme  court  (83  So.  771),  and  a  new  trial  was  had. 
On  this  trial  the  company  claimed  that  the  workmen's  compensation 
act  governed  the  case,  but  this  exception  was  overruled  and  a  judg- 
ment  for  $4,500  damages  was  given  the  plaintiff.    Defendants  ap- 
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pealed  to  the  supreme  court,  where  the  judgment  was  affirmed,  the 
court  saying  in  part : 

The  ruling  [on  the  former  appeal]  was  that,  according  to  the  alle- 
gations of  the  petition,  the  foreman  was  acting  within  the  scope  of 
his  employment,  in  this  sense,  that  he  was  performing  in  an  impru- 
dent, violent,  and  unlawful  manner  a  service  which  he  was  employed 
to  perform  in  a  prudent,  careful,  and  lawful  manner,  and  that  the  em- 
ployer was  responsible  for  the  injury  inflicted  by  the  foreman  in  do- 
ing unlawfully  that  which  he  was  employed  to  do  lawfully ;  that  is,  to 
employ  laborers  and  persuade  them  to  remain  at  their  work,  or  to  re- 
turn to  it  if  they  quit.  But  the  ruling  that  defendant  was  responsible 
for  the  injury  inflicted  by  the  foreman  under  the  doctrine  respondeat 
superior  had  nothing  to  do  with  the  question  whether  the  party 
injured  was  acting  within  the  scope  of  his  employment,  or  was 
performing  a  service  arising  out  of  or  incidental  to  his  employment, 
at  the  time  he  was  injured.  The  responsibility  of  an  employer 
for  an  injury  committed  by  his  employee  while  acting  within  the 
scope  of  his  employment,  under  the  doctrine  respondeat  superior, 
extends  to  injuries  inflicted  upon  strangers  as  well  as  employees. 

This  was  said  to  give  a  right  of  action  under  article  2315  of  the 
Civil  Code,  which  fixes  responsibility  for  torts,  and  the  action  being 
based  on  this,  the  compensation  la^'  had  no  application. 


Employers'  Liability — Assault  by  Subfobe^ian — Fellow  Serv- 
ants— Course  op  Employment — Petroleum  Iron  Works  v.  Bailey^ 
l^upreme  Court  of  Mississippi^  Division  A  {January  3^  1921)^  86 
Southern  Reporter^  page  64^. — The  general  foreman  of  the  Petro- 
leum Iron  AVorks  was  one  Dougherty,  who  had  a  brother  also  work- 
ing for  the  iron  works  as  a  sort  of  subforeman.  The  latter  and 
Bailey  were  fitting  some  pipes  on  the  roof  of  a  building.  *  Bailey 
left  his  work  momentarily  and  when  he  returned  he  declared  that 
some  one  had  moved  his  pipe  line.  Dougherty,  the  subforeman,  said 
liobody  had  moved  his  pipe  line,  and  that  he,  Bailey,  did  not  know 
his  business.  An  altercation  resulted  between  the  two  men,  and 
Dougherty,  the  general  foreman,  separated  them.  Bailey  sued  his 
employer  for  damages  for  assault  and  battery,  recovering  a  ver- 
dict of  $500.  The  employer  appealed  and  the  decision  was  reversed. 
The  opinion  of  the  supreme  court  is  as  follows : 

Under  this  testimony  the  peremptory  instruction  requested  by  the 
defendant  in  the  court  below  should  have  been  given.  In  this  case 
the  fellow-servant  rule  applies,  and  these'  two  men  were  fellow 
servants. 

Another  reason  why  the  peremptory  instruction  should  have  been 
given  is  that  in  this  quarrel  which  resulted  in  the  difficulty  neither 
employee  was  acting  within  the  course  of  his  employment  with  a 
view  to  the  master's  Dusiness.    (Hines  v.  Cole,  85  So.  199.) 

Reversed,  and  judgment  here  for  appellant. 
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EmpLotess'  Ltawlitt — Absumftion  or  Bisk — Safb  Place — ^Ex- 
perienced Employee — Contributory  Negligence — Addingtan  v. 
Guests  River  Coal  Co.^  Supreme  Court  of  Appeals  of  Virgtma 
(September  22^  1921)^  108  So^hemtem  Reporter^  page  695. — Some 
time  during  the  year  1918,  John  M.  Sparks  secured  employment  as 
a  miner  with  the  defendant  company.  He  was  35  years  of  age  and 
in  complete  possession  of  his  faculties.  He  was  assigned  to  dig  and 
load  coal  in  the  mine,  and  while  engaged  in  this  work  in  August. 
1918,  a  large  piece  of  rock  fell  upon  him,  Inflicting  injuries  which 
caused  his  death.  W.  B.  Addington,  administrator,  brought  this 
action  to  recover  damages  for  personal  injuries  to  Sparks.  The  evi- 
dence showed  that  Sparks  had  acquired  experience  as  a  miner  by 
working  about  coal  mines  for  several  years.  At  the  time  of  his  death 
he  was  working  in  a  place  where,  as  his  work  progressed,  he  con- 
stantly changed  the  character  of  the  place  for  safety.  It  was  hiis 
duty  to  place  his  own  props.  He  had  been  supplied  on  his  request 
with  props  necessary  to  support  the  very  rock  that  fell  and  lulled  him. 
Weeks,  the  superintendent  of  the  mine,  and  Hinton,  a  oolored  man 
who  was  hauling  coal  for  Sparks,  had  warned  him  of  the  danger  of 
the  rock.  Judgment  was  rendered,  in  fav<H'  of  the  coal  eoin|>any,  and 
the  plaintiff  appealed  to  the  supreme  court  of  appeals.  That  court 
affirmed  the  judgment  of  the  lower  court,  stating  that  the  rules  con- 
cerning contributory  negligence,  assumption  of  risk,  and  safe  place 
to  work  were  applicable.  The  decision  of  the  court  is  in  part  as  fol- 
lows: 

A  servant  must  "  provide  for  his  own  safety  "from  such  dangers  as 
are  known  to  him,  or  which  are  discernible  by  ordinary  care  on  his 
part,  and  ♦  ♦  ♦  this  duty  is  as  obligatory  upon  him  as  the  duty 
of  the  master  is  upon  the  master  to  provide  for  him.'^ 

^'  The  rule  Uiat  it  is  the  master's  dut^  to  inform  his  servant  of 
dangers  ordinarily  incident  to  the  service  ♦  ♦  •  only  applies 
where  there  is  a  danger  known,  or  which  ought  to  be  known,  to  the 
master,  of  which  the  servant,  on  account  of  his  youth  or  inexperience, 
is  ignorant,  and  which  he  can  not  reasonably  be  expected  to  discover 
by  the  exercise  of  ordinary  care." 

Ordinary  prudence  and  natural  good  sense  brought  to  bear  upon 
such  a  situation  imneratively  indicate  that  the  mmer  should  ha\'e 
removed,  or  proppea,  the  rock,  or  withdrawn  himself  from  danger. 
It  may  be  tJiat  tne  superintendent  did  not  think  that  the  rock  would 
fall  at  once,  it  may  be  that  decedent  concurred  in  that  view,  but  he 
did  think  that  it  was  likely  that  it  would  fall  that  night  With  that 
thought  in  mind,  he  took  the  risk  of  its  falling  sooner,  and  of  the 
danger  to  his  life  when  he  continued  to  work  under  a  loose  and  un- 
propped  slab  of  draw  slate.  He  can  not  be  relieved  from  the  charge 
of  contributofy  negligence  proximately  contributing  to  his  death. 
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Employers'  Liabiulty — As^umftiok  of  Bibk — Safe  PiiAcas — Iw- 
i:xP£Ri£NC£i>  Employbe —  CoKisiBUTOBY  NEaLiGENOs  —  CJmchiield 
Coal  Corp,  v.  H<xwkins^  Supreme  Cov/rt  of  Appeals  of  Virginia 
{September  22, 1921),  108  Soutlieastem  Reporter,  page  70^, — Edgar 
Hawkins,  a  young  man  under  21  years  of  age,  had  worked  on  a  farm, 
on  a  raikoad  grade,  and  cutting  timber  previous  to  his  einploj'ment 
by  the  appellant  corporation.  Ills  employer  put  him  under  tl^ 
direction  of  an  experienced  miner  named  Dickenson,  as  he  had  no 
knowledge  of  mine  work.  Dickenson  assigned  his  work  to  him, 
wliich  consisted  of  loading  coal  into  the  mine  cars.  About  two 
weeks  after  he  had  been  employed  he  was  injured.  On  tlie  morning 
of  the  accident  he  went  to  a  place  in  the  mine  known  as  room  15 
with  Dickenson  who  ''  shot  the  coal "  for  him  by  placing  a  charge 
of  dynamite  in  holes  drilled  on  top  of  the  ooal  seam  next  to  the  roof 
of  the  mine  so  as  to  spring  the  coal  loose  from  the  top.  Hawkins 
stood  by  and  saw  Dicdcenson  pf«>pare  the  shot,  and  they  botJi  witli- 
drew  to  a  place  of  safety  until  the  shot  went  off.  Dickenson  did  not 
go  back  to  investigate  the  result  of  the  explosion,  but  assigned  Haw- 
kins to  load  the  coal  into  the  mine  cars.  Hawkins  returned  without 
instructions  and  had  been  working  an  hour  or  two  when  a  piece  of 
"  draw  slate  "  fell  from  the  roof  and  injured  him.  He  brought  the 
present  suit  for  damages  and  received  a  judgment  in  his  favor.  An 
appeal  was  taken  to  the  supreme  court,  which  affirmed  the  judgment. 
The  basis  of  the  decision  was  that  Hawldns  did  cot  assume  the  risk 
because  of  the  breach  of  a  statutory  duty  on  the  part  of  the  employer 
to  notify  him  of  th#  ordinary  dangers  incident  to  the  woris  by  giving 
him  immediate  pei'scmal  direction.  He  was  not  guilty  of  contribu- 
tory negligence  if  he  had  not  had  reasonable  opportunity  to  under- 
stand when  and  how  to  render  his  place  safe  by  the  use  of  props. 
The  company  can  not  defend  on  tbe  groimd  that  it  had  published  a 
rule  forbidding  work  after  a  shot  had  been  fired  until  the  roof  was 
isafe.  Employees  must  obey  all  reasonable  rules,  but  the  employee 
must  have  adequate  opportunity  to  understaikd  tiiie  purpose  and  mean- 
ing of  the  rules  before  he  is  bound  by  them. 


EmpijOY£Rs'  Liabuuity — Assuifrnoifl^  ow  Bisk — Voluntary  Ovbh- 
EXBRTiON — Hines,  A^^exU  v.  Eoss,  Court  of  CivU  Appeals  of  Textzs 
{May  9,  1921),  230  Southwestern  Reporter,  page  i(?^.-— Seaborn  J, 
Boss  was  employed  as  a  ^^  fire  knocker.''  It  was  his  duty  to  open  and 
close  the  adb  pans  on  locomotiFes  while  they  wei*e  standing  in  the 
railroad  yards.  Hiis  was  done  by  moving  a  lever  that  extended  out 
from  under  the  fire  box  of  the  engine.  On  February  21,  1919,  in 
trying  to  close  the  ash  pan  he  injured  his  back  by  reason  of  tlie 
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twisted  position  it  was  necessary  for  him  to  take.  The  task  is  a 
heavy  one,  and  the  fire  knockers  usually  worked  in  pairs.  Evidence 
showed  that  Ross  knew  it  required  the  strength  of  two  men  to  move 
the  ash  pan,  and  that  he  could  have  secured  assistance  on  request 
Ross  obtained  a  judgment  for  damages  in  the  district  court  of  Hunt 
County,  and  the  employer  sued  out  a  writ  of  error.  The  court  of 
civil  appeals  reversed  the  decision  of  the  lower  court,  stating  that  in 
its  opinion  it  was  evident  that  the  injury  to  defendant  in  error  re- 
sulted, not  from  any  negligence  on  the  part  of  the  railway  company, 
but  from  the  voluntary  overexertion  of  his  own  strength. 


Empu)ters'  Liability — EMrix)TEE — Independent  CoNTRAcnoRs — 
GamfmLge  v.  International  Agricultural  Corporation^  United  States 
Circuit  Court  of  Appeals,  Fifth  Circuit  (October  18, 1920),  ^8  Fed- 
eral Reporter,  page  24.6. — C.  R.  Gammage  contracted  with  the  de- 
fendant to  paint  the  latter's  building  in  the  State  of  Georgia,  and 
agreed  to  furnish  the  necessary  tackle  and  equipment.  Gammage 
and  his  men  painted  one  side  of  the  building  by  using  a  platform  sus- 
j)ended  by  ropes  from  hooks  attached  to  the  roof  of  the  building. 
When  they  proceeded  to  attach  the  hooks  to  the  roof  on  the  other 
side  of  the  building,  one  Parker,  the  superintendent  of  the  de- 
fendant, objected  and  required  Gammage  to  support  his  platform 
on  one  end  from  a  beam  extending  out  from  the  building  and  on 
the  other  end  from  a  rope  extending  into  the  building.  Gammage 
had  no  rope  suitable  for  this  purpose  and  was  provided  with  a  rope 
b}'  Parker.  While  using  the  platform  rigged  up  in  this  fashion  the 
rope  supplied  by  Parker,  which  had  been  exposed  to  acid  fumes, 
parted  and  Gammage  and  his  workmen  were  thrown  80  feet  to  the 
ground.  The  contract  between  plaintiff  and  defendant  contained  a 
paragraph  as  follows : 

Party  of  the  second  part  fplaintiffj  agrees  to  assume  all  liability 
for  injury  to  himself,  or  damage  to  property. 

Plaintiff  sued  for  damages,  and  judgment  was  rendered  in  favor 
of  the  defendant.  The  plaintiff  brought  a  writ  of  error  and  the 
decision  of  the  lower  court  was  reversed  on  the  ground  that  Parker 
in  changing  plaintiff's  mode  of  doing  the  work  had  become  plaintiff's 
employer  and  the  relation  of  independent  contractor  ceased. 

The  decision  is  in  part  as  follows : 

The  ar^ment  of  defendant  in  error  is  to  the  effect  that  the  release 
from  liability  is  valid,  except  as  against  criminal  negligence,  unless 
it  is  prohibited  by  statute.  It  is  then  asserted  that  criminal  negli- 
gence is  not  alleged,  and  that  in  Georgia  there  is  no  statutory  pro- 
hibition against  the  release  relied  upon.  These  contentions  need 
not  be  denied.    However,  it  is  our  opinion  that  the  petition  alleges 
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facts  Tvhich  changed  the  relation  of  owner  and  independent  con- 
tractor to  that  of  master  and  servant.  Doubtless  the  defendant  could 
have  objected  to  the  particular  method  adopted  by  plaintiff,  with- 
out effecting  a  change  in  the  contract  between  them;  but  when  it 
assumed  to  require  the  adoption  of  a  particular  method,  to  the  exclu- 
sion of  all  others,  that  liberty  of  action  which  the  independent  con- 
tractor is  entitled  to  assert  ceased  to  exist,  and  the  ordinary  relation 
of  master  and  servant  was  created. 

The  effect  of  this  interference,  as  to  Gammage's  employee,  Slappey, 
who  was  killed  in  the  same  accident  in  which  Gammage  was  injured, 
was  before  this  court  in  the  case  of  International  Agricultural  Cor- 
j>oration  v.  Slappey,  261  Fed.  279,  where  the  right  of  recovery  was 
upheld.  Of  course,  Gammage'S  case  was  not  then  before  the  court; 
but  now  that  it  is  we  quote  with  approval  the  following  from  the 
opinion  by  Judge  Grubb  in  the  Slappey  case : 

''  If  the  jury  believed  the  plaintiff's  evidence,  they  were  autlior- 
ized  to  find  from  it  that  Parker  interfered  with  the  means  and  method 
of  doing  the  painting  in  a  way  that  would  establish  the  relation  of 
employer  and  employees  between  the  defendant  and  Gammage  and 
his  men,  at  least  to  the  extent  of  the  interference,  and  notwithstand- 
ing the  terms  of  the  written  contract,  and  that  to  this  interference 
the  accident  that  killed  decedent  was  traceable." 

The  judgment  is  therefore  reversed. 


Employers'  Liability — Emiloyef^ — Loaxeh  Employee — Kln(/  v. 
Atchison^  T.  &  S,  F,  Ry.  Co.^  Supreme  Court  of  Kansas  {February 
iJ,  1921)^  195  Pacifc  Reporter^  page  622. — C.  E.  King  was  employed 
by  the  defendant  railway  company  and  was  injured  while  at  work 
at  a  place  where  some  new  car  sheds  were  being  constructed  by  an 
independent  contractor.  King  was  a  member  of  a  crane  crew  which 
was  loaned  along  with  the  crane  to  the  independent  contractor. 
The  railway's  superintendent  told  the  crane  crew  to  report  to  the 
contractor's  superintendent-  and  do  what  he  instructed  them  to  do. 
The  latter  told  them  to  hoist  a  large  beam  or  "bent"  upon  which 
several  large  washers  weighing  about  4  or  5  pounds  had  negligently 
been  left.  One  of  these  washers  fell  off  and  struck  King  upon  the 
head  fracturing  his  skull  and  seriously  and  permanently  injuring 
him.  He  sued  the  defendant  railway  company  for  damages  and 
recovered  a  verdict.  The  railway  company  appealed  on  the  ground 
that  it  had  loaned  King  to  the  independent  contractor  and  there- 
fore at  the  time  of  the  injury  he  was  not  in  its  employ  but  in  that 
of  the  contractor,  and  that  the  railway  company  was  not  liable. 
The  court  held,  how^ever,  that  a  servant  who  is  loaned  without  being 
informed  of  the  change  of  employers  remains  the  employee  of  the 
loaning  employer.  In  affirming  the  judgment  in  favor  of  plaintiff 
the  court  said  in  part : 

An  elaborate  brief,  virtually  a  treatise,  is  pi'esented  for  defendant 
showing — if  this  court  had  any  doubt  on  the  subject — that  a  master 
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is  not  liable  for  an  injury  to  his  servant  ^wfaen  the  servant  is  loaned 
to  another  master,  and  that  the  injured  servant  must  look  to  his 
special  employer  for  the  time  being  for  his  damages.  (Note  in  ST 
L.  B.  A.  &3  et  seq. ;  1  Labatt's  Master  and  Servant,  sec.  52  et  seq.) 

But  here  we  have  to  consider  a  case  where  the  plaintiff  did  not 
know  that  his  services  were  being  loaned  to  an  independent  con- 
tractor. He  was  in  the  defendant's  service.  The  defendant's  super- 
intendent, his  superior,  told  him  to  go  with  tlie  crane  and  the  other 
men  of  the  crane  crew  to  the  new  railway  sheds  under  construction 
and  that  a  man  named  Swanson  would  tell  him  what  to  do.  Like 
a  dutiful  servant,  he  obeyed.  He  obeyed  his  master,  the  only  ma:?ter 
he  knew  anything  about.  What  were  the  relations  of  Swanson  or 
Swanson  Bros,  to  his  master  meant  nothing  to  him.  Whoever  plain- 
tiff's superintendent  directed  him  to  report  to  and  obey — Swanson 
or  another — was  his  properly  constituted  boss  or  overseer,  and  plain- 
tiff's obedience  and  service  was  to  the  defendant  so  far  as  plaint  it! 
was  concerned.  No  intimation  was  given  to  plaintiff  that  he  was 
about  to  change  his  emplo5'er,  nor  was  anything  disclosed  which 
would  have  put  him  on  inquiry.  The  railway  company  and  Swanson 
Bros,  were  all  one  employer  under  the  circumstances.  A  workman 
certainly  does  not  change  his  employer  without  being  aware  of  it. 
Termination  of  employment,  like  its  inception,  is  a  matter  of  agree- 
ment, understanding,  or  notice,  express  or  implied. 

By  the  authorities  and  by  sound  reasoning  also,  the  complementary 
rule  of  law  to  the  one  contended  for  bv  defendant  is  that  where  a 
nmster  loans  his  employee  to  an  independent  contractor,  but  the 
emi)loyee  is  not  informed  of  that  arrangement,  and  works  for  the 
independent  contractor  in  obedience  to  his  master's  orders,  and  upon 
the  understanding  that  he  is  still  in  his  master's  service^  an  act  of 
negligence  of  the  independent  contractor  causing  such  injury  to  the 
workman  while  so  employed  is  attributable  to  his  own  master  and 
his  own  master  is  liable  in  damages  therefor.  If  the  enforcement 
of  this  rule  works  any  hardship,  that  is  a  matter  of  adjustment 
between  the  two  masters. 

Employers'  Liability  —  Employee  —  Volunteer  —  Right  to  Re- 
cover— KaJmlch  v.  ^Yh^te^  Supreme  Caurt  of  Ervoi's  of  Carinectk-ut 
{December  22^  1920),  111  Atlantic  Reporter,  page  5^5.— Michael  Kal- 
mich,  a  boy  9  years  of  age,  while  plaj^ing  in  the  New  York,  New  Haven 
and  Hartford  Railway  freight  yards,  was  requested  by  the  driver  of 
defendant  White's  motor  truck  to  assist  in  unloading  the  scrap  iron 
the  truck  contained.  After  the  truck  had  been  unloaded  Kalmich 
rode  on  the  truck  back  to  Wliite'^s  plac^  of  business,  and  there  the  truck 
was  reloaded.  When  the  second  load  was  finally  unloaded  Kalmich 
again  proceeded  to  ride  on  the  truck.  He  was  sitting  in  the  front  seat 
between  the  driver  and  another  employee,  when,  because  his  pres- 
ence interfered  with  the  steering  gear,  he  was  asked  to  get  down  and 
ride  on  the  running  board.  "WTiile  so  riding  the  truck  was  driven 
around  a  corner  at  such  a  high  rate  of  speed  that  Kalmich  was  thrown 
olT,  sustaining  the  injuries  for  whicli  he  brought  this  action  for  dam- 


ages.  The  superior  court  tendered  a  juAgmeat  of  ncmsuit  against 
plaintiff  on  the  gromxd  that  ha  was  a  ^'  voltinteer  "  and  not  an  em- 
ployee of  defendant.  Kalmich  appealed,  and  the  decision  was  re- 
versed,  and  a  new  trial  ordered,  although  the  court  upheld  the  decision 
of  the  lower  court  that  plaintiff  was  a  ntere  volunteer.  The  opinion 
of  the  ocmrt  on  ihjB  point  is  as  follows : 

At  the  time  of  the  accident  the  driver  of  the  truck  was  on  his  mas- 
ter's business  and  in  the  ordinary  course  of  his  employment,  and  since 
there  was  some  eTidence  from  which  the  jury  might  have'  found  that 
the  minor  plaintiff's  injuries  were  caused  by  lack  of  ordinary  care  in 
turning  a  sharp  corner  at  so  high  a  rate  of  speed  while  the  boy  was 
riding  on  the  running  board,  the  defendants'  contention  is  and  must 
be  that  the  respondeat  superior  rule  does  not  apply,  because  the  de- 
fendant owed  no  duty  to  the  minor  plaintiff.  This  claim  of  immu- 
nity is  put  on  the  ground  that  the  plaintiff  was  a  mere  vohuiteer.  A 
"  volunteer,"  in  this  sense,  is  one  who,  without  the  assent  of  the  master 
and  without  justification  arising  from  a  legitimate  personal  interest, 
unnecessarily  assists  a  servant  in  the  periormance  of  the  mstster's 
business.  In  England  such  a  volunteer  is  held  to  be^  in  some  res|)ects, 
in  the  position  of  a  servant.  But  the  ^neral  American  doctrine  is 
that  a  volimteer  is  not  at  all  in  th^  position  of  a  servant  because  the 
master  has  not  asseaated  to  his  employment.  The  American  rule  rests 
on  tKe  sound  premise  that  a  servant  has  no  authority  as  such  to  change 
existing  legal  relations  between  the  master  and  third  persons.  This 
being  so,  the  minor  plaintiff  while  riding  on.  the  trudk  was  a  mere 
tresspasser  because  the  driver  had  no  authority  to  take  on  passengers. 

Independently  of  authority,  the  duty  to  avoid  injuring  one  whose 
presence  and  peril  are  known  is  so  imperative  that  it  must  apply  to 
trespassers;  and  in  the  perfoiioance  oi  so  elemental  a  duty  it  is  hard 
to  draw  any  distinctions  between  the  degree  of  care  which  ought  to 
be  exercised  toward  trespassers  and  that  which  is  owing  to  other  per- 
sons. Of  course,  the  duty  to  a  trespasser  lies  within  comparatively 
narrow  limits,  because  the  owner  of  property  is  not  ordinarily  bound 
to  anticipate  and  provide  for  the  presence  of  trespassers. 

Applying  these  conclusions  to  the  case  at  bar  without  expressing 
any  opinion  on  the  issues  of  fact  involved,  we  think  there  was  some 
evidence  from  which  the  jury  might  have  found  that  the  driver's  act 
in  directing  the  minor  to  ride  on  the  running  board  placed  him  in  a 
position  of  peril  known  to  the  driver,  that  the  driver  in  afterward 
operatij3^  the  car  on  his  master's  business  did  not  use  ordinary  care 
to  avoid  injuring  the  minor  plaintiff,  and  that  the  minor  plaintitf  him- 
self was  in  the  exercise  of  such  care  as  might  reasonably  be  expected 
from  a  boy  of  his  age  and  experience. 


EMFtiOTns'    LaABUjrr — EmtCiOtmekt    of   Children — Cokstittj- 

TIONAUrr  01»  STATDTiS — ^NEQlilGEIfOB  PhR   8« — DEFENSES — MlSREPHE- 

SENTATioK  OF  AoB — TcTry  Dairy  Co.  v.  NcMey^  Supreme  Corirt  of 
'Arkansas  {December  IS,  19Z0)^  S&5  SctUkwestem  Reporter^  page 
887, — Charles  NaUey,  a  boy  nader  14  yeaiB  ot  age,  was  employed  by 
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the  Terry  Dairy  Co.  to  drive  a  delivery  wagon  drawn  by  a  mule. 
While  engaged  at  this  work  he  was  thrown  from  the  wagon  by  a  sud- 
den lunge  forward  of  the  mule  and  his  right  foot  and  leg  caught  in 
the  spokes  of  a  wheel,  causing  his  leg  to  be  broken.  He  sued  for 
damages  and  recovered  a  verdict  of  $1,000.  The  employer  appealed, 
declaring  that  the  child  labor  law  forbidding  the  employment  of 
children  under  14  years  of  age  was  unconstitutional,  that  the  unlawful 
employment  of  a  minor  child  under  14  years  is  not  negligence  per  se, 
that  it  was  wrongfully  denied  the  defenses  of  contributory  negligence 
and  assumption  of  risk ;  that  when  it  employed  Nalley  he  represented 
his  age  as  being  over  16  years.  The  court,  after  considering  each 
of  these  arguments  in  order  resolved  them  all  against  the  employer, 
but  reversed  the  decision  of  the  lower  court  and  ordered  a  new  trial 
on  the  ground  that  the  employer  was  improperly  refused  permission 
to  introduce  evidence  as  to  the  boy's  age.  The  opinion  is  in  part  as 
follows : 

It  is  first  contended  by  counsel  for  the  defendant  that  the  judgment 
should  be  reversed  because  the  act  under  which  the  suit  was  brought 
is  unconstitutional.  Child  labor  laws  have  been  enacted  in  most  of 
the  States  and  in  Canada.  They  have  been  uniformly  upheld  as 
being  within  the  police  power  of  the  State,  and  it  has  been  said  that 
the  legislative  judgment  in  regard  to  such  regulations  will  not  be 
interf erred  with  by  the  court.  It  is  specially  insisted  that  the  present 
act  is  unconstitutional  because  it  prohibts  children  under  14  years 
of  age  from  engaging  in  any  occupation,  except  that  during  the  school 
vacation  children  under  14  years  may  be  employed  by  their  parents 
or  guardians  in  occupations  owned  or  controlled  by  them.  The  con- 
stitutional guaranty  of  the  liberty  of  contract  aoes  not  apply  to 
children  of  tender  years,  nor  prevent  legislation  for  their  protection. 
Therefore  we  are  of  the  opinion  that  the  statute  is  not  unconstitu- 
tional. 

It  is  next  contended  that  the  trial  court  erred  in  holding  that  the 
employment  of  a  minor  under  14  years  of  age  is  contrary  to  the  pro- 
visions of  section  1  of  the  act  and  constituted  negligence  per  se. 
The  authorities  on  this  point  are  in  decided  conflict.  It  has  been 
said  that  the  violation  of  a  statute  forbidding  the  employment  of 
children  under  a  certain  age,  or  their  employment  at  certain  kinds 
of  work  or  without  complymg  with  certain  conditions,  is  held  by  the 
weight  of  authority  to  he  negligence  as  a  matter  of  law,  in  an  action 
by  the  child  for  injuries  received  during  the  course  of  the  employment 

We  think  that  the  view  that  the  unlawful  employment  is  negligence 
per  se  is  in  accord  with  the  better  reasoning  on  the  subject,  and  we 
adopt  it.       ^ 

Again,  it  is  insisted  that  the  judgment  should  be  reversed  because 
the  defenses  of  assumption  of  risk  and  of  contributory  negligence  are 
still  open  to  the  defendant,  and  that  on  this  account  the  court  erred 
in  directing  a  verdict  for  the  plaintiff.  There  is  great  conflict  in  the 
authorities  on  these  points,  but  we  are  inclined  to  the  view  tliat  the 
defenses  of  assumption  of  risk  and  of  contributory  negligence  are 
not  available  to  the  defendant. 
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As  we  have  already  seen,  the  evident  purpose  of  the  statute  is  to 
l)rotect  the  lives  and  limb^  of  children  by  prohibiting  their  employ- 
ment altogether  under  a  certain  age  and  by  prohibiting  their  em- 
]jl(\yment  in  certain  occupations  under  another  prescribed  age  and 
in  regulating  their  employment  in  other  occupations  under  a  desig- 
nateaage.  If  the  defenses  of  assumed  risk  and  contributory  negli- 
gence were  still  available  to  the  defendant,  the  purpose  of  the  statute 
would  be  in  large  measure  defeated. 

It  is  next  contended  by  counsel  for  the  defendant  that  it  offered  to 
j^rove  that  the  plaintiff  misrepresented  his  a^e  to  the  defendant  at 
tlie  time  he  was  employed  and  that  such  testimony  was  competent. 
They  contend  that  the  representation  of  the  plaintiff  that  he  was  over 
the  prescribed  age  would  absolve  the  defendant  from  liability  while 
the  child  was  at  work  for  it. 

We  take  the  view  that  the  right  of  the  child  to  maintain  an  action 
for  injuries  under  the  statute  is  not  affected  by  the  fact  that  he  ob- 
tained employment  by  misrepresenting  his  age.  Section  1  of  the  act 
tinder  which  the  case  at  bar  was  brought  contains  an  absolute  pro- 
hibition against  the  employment  of  children  under  14  years  of  age. 
They  were  considered  by  the  legislature  as  being  too  young  and  in- 
experienced to  work  for  anyone  except  their  parents  and  guardians 
(luring  the  vacation.  The  prohibition  extends  to  all  children  within 
the  prescribed  age.  The  good  faith  of  the  employer  or  his  knowledge 
of  the  age  of  the  child  is  not  material.  The  defendant  was  bv  the 
statute  permitted  to  employ  only  children  above  the  age  of  14  years. 
It  must  ascertain  at  its  peril  that  the  boys  that  it  employs  are  of 
the  class  that  it  may  lawruUy  employ. 

For  another  reason,  however,  the  judgment  must  be  reversed  and 
the  cause  remanded  for  a  new  trial.  The  defendant  offered  to  prove 
that  the  plaintiff  represented  to  it  that  he  was  16  years  of  age  at  the 
time  he  was  employed  and  that  it  would  not  have  employed  him 
unless  it  had  thought  he  was  over  14  years  of  age.  This  testimony 
w^as  competent.  The  plaintiff's  right  to  recover  depended  upon  the 
fact  that  he  was  under  14  yoai-s  of  age.  His  father  testified  as  to 
his  age,  and  it  was  competent  for  the  defendant  to  introduce  in 
evidence  his  declaration  as  to  his  age. 

Thei-efore,  we  are  of  the  opinion  that  tlie  excluded  evidence  would 
have  tended  to  contradict  the  evidence  adduced  by  the  plaintiff  at  the 
trial  as  to  his  age.  The  age  of  the  plaintiff  was  material,  and  the 
exclusion  of  testimony  which  tended  to  contradict  the  evidence  ad- 
duced by  him  on  that  point  was  necessarily  prejudicial. 

For  the  error  in  excluding  the  evidence  offered  by  the  defendant 
as  to  the  plaintiff's  age,  the  judgment  must  be  reversed,  and  tlio 
cause  will  be  remanded  for  a  new  trial. 


Employer's  Liability — Employment  of  Children — Hours  op 
Labor — ^Forbidden  Employments — Proximate  Cause — Birmdngliam 
News  Co.  V.  AfidrewSj  Supreme  Court  of  Alabam<i  {October  H^ 
19^0)  y  87  Southern  Reporter,  page  168, — Herman  Andrews,  a  boy 
under  16  years  of  age,  was  employed  by  the  Birmingham  Xews  Co.  in 
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its  publishing  and  printing  ^)laiit.  His  duiy  was  to  pull  papers  from 
the  press  or  from  the  packer.  After  being  engaged  in  play  with  sev- 
eral boys  he  went  to  his  work  at  2  o'clock  in  the  morning  on  the  day 
in  question.  A  Mr.  Mongol,  another  employee,  continuing  the  phiy, 
attempted  to  seize  him.  Andrews  avoided  him  but  in  so  doing  he 
stumbled  over  a  bench  and  fell  through  a  delivery  chute  severely  in- 
juring his  ankle.  He  brought  suit  for  damages  for  personal  injuries, 
setting  up  the  child  labor  law  as  negligence  on  the  part  of  the 
defendant  company.  Judgment  was  rendered  in  favor  of  the  plain- 
tiff and  the  defendant  appealed.  In  reversing  the  decision  and  send- 
ing the  case  back  for  a  new  trial,  the  court  tlirough  Judge  Somer- 
ville  said  in  part  as  follows : 

The  complaint  charges  a  violation  by  the  defendant  company  of  a 
provision  of  section  2,  as  italicized  below,  of  the  child  labor  act 
(Gen.  Acts  1915,  p.  193),  which  is  as  foUov.s: 

"  No  child  under  sixteen  years  of  age  sliall  be  employed,  permitted 
or*suffered  to  work  in  any  gainful  occupation  except  agriculture,  6r 
domestic  service  for  more  than  six  days  in  any  one  week,  or  moi'e 
than  sixty  hours  in  any  one  week,  or  more  than  eleven  hours  in  any 
one  day,  or  before  the  hour  of  si^  o^clock  in  the  ^normng^  or  after  the 
hour  of  six  o^ clock  in  the  everdng.^ 

These  several  inhibitions  are  obviously  intended  to  protect  the 
physical  health  of  children  against  the  evils  of  excessive  and  un- 
seasonable hours  of  work  at  an  age  when  they  are  unfit  to  bear  such 
burdens,  and  the  prevention  of  physical  injuries  in  occupations  and 
at  places  not  inherently  dangerous  to  children  within  the  prohibited 
age  was  not  within  the  apparent  purpose  of  the  enactment. 

Other  provisions  of  the  act  inhibit  absolutely  the  employment  of 
children  under  16  years  of  age  in  occupations  and  at  places  which 
are  regarded  as  inherently  dangerous  or  hurtful  to  them.  Their  pres- 
ence at  such  places  being  forbidden  and  unlawful,  an  employer  is 
held  liable  for  any  injury  suffered  by  a  child  in  the  course  of  its  em- 
ployment, whether  such  injury  is  the  result  of  performing  the  serv- 
ice, or  of  contact  with  some  agency  associated  with  the  employer's 
business,  or  inherent  in  its  environment. 

Injuries  from  such  sources  it  is  tlie  purpose  of  the  statute  to  pre- 
vent, and  they  are  regarded  as  the  proximate  result  of  the  wrongful 
employment  whether  suffered  at  work  or  in  irrelevant  and  forbidden 
play.  Many  authorities  are  cited  in  brief  of  counsel  which  support 
and  establish  this  view. 

Several  cases  involving  similar  legislation  were  then  discussed, 
and  Judge  Somerville  continued: 

We  have  thus  reviewed  at  some  length  the  scope  and  application 
of  those  statutory  provisions  which  forbid  the  employment  of  younjr 
children  in  certain  pursuits  and  at  certain  places  which  are  re^rded 
as  inherently  dangerous  to  them,  in  order  to  emphasize  the  dietinction 
which  we  think  must  be  recognized  as  between  such  pursuits  and 
places  and  those  in  and  at  which  such  children  ftiay  he  lawfully  em- 
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ployed^  with  regulations  and  restraints  only  as  to  the  periods  and 
hvurs  of  their  employment. 

If  a  newspaper  mailing  or  circulation  department  were  a  forbidden 
place  for  the  employment  of  children,  we  think  it  would  at  least  be  a 
question  for  the  jury  to  determine,  upon  the  several  aspects  of  the 
evidence  here  exmbited,  and  under  the  authorities  noted,  whether  or 
not  the  unlawful  employment  of  plaintiff  was  the  proximate  cause 
of  his  injury. 

But  defendant's  newspaper  plant,  so  far  as  it  is  here  involved, 
was  not  a  place  of  danger,  and  was  not  a  forbidden  place  under  the 
provisions  of  the  child  labor  act. 

Although  the  employment  of  a  child  in  violation  of  the  statute 
is  negligence  per  se,  the  authorities  all  hold,  and  correctly  so,  that 
civil  liability  does  not  follow  unless  the  child  suflFers  some  injury 
wliich  is,  in  a  leral  sense,  the  proximate  result  of  the  violation  of 
tlie  statute,  and  therefore  within  its  protective  purposes.  If  the  vio- 
lation of  the  law,  whether  statutory  or  common,  furnishes  merely 
the  causal  condition  attendant  upon  the  injury  suffered,  and  is  not 
an  indispensable  agent  cooperating  directly  in  its  production,  it  is 
not  the  proximate  cause  of  the  injury,  and  tnere  is  no  liability.  This 
distinction  was  carefully  stated  in  the  case  of  Garrett  v.  L.  &  N. 
K.  K.  Co.,  196  Ala.  52,  71  So.  685. 

If,  as  plaintiff's  testimony  tends  to  show,  defendant's  servant  Mon- 
gol was  playing  with  plaintiff,  and  slipped  up  on  him  and  grabbed 
him,  just  as  he  was  going  to  work,  causing  him  to  stumble  backward 
into  the  chute  in  the  effort  to  escape ;  or  if,  as  defendant's  testimony 
tends  to  show,  plaintiff  in  play  intentionally  jumped  into  the  chute, 
in  either  case  that  act  and  the  resulting  injury  can  not,  upon  sound 
principle  or  sound  logic,  be  referred  to  defendant's  breach  of  the 
statute  as  their  proximate  cause. 

Judgment  was  reversed  and  the  cause  remanded. 


Emfloyers'  LiABiLrrr — Employment  of  Chilwien' — Workmen's 
Compensation — "Mine" — Mcmgvs  v.  Proctor-Eagle  Goal  Co,^  Si^ 
p7*em-e  Court  of  Appeals  of  West  Virginia  {February  15,  1921), 
lOo  Southeastern  Reporter,  page  909. — Mangus  was  a  minor  under  14 
years  of  age  and  was  injured  while  engaged  in  switching  loaded  coal 
cai-s  in  defendant's  coal  mine.  His  work  required  him  to  work  on 
and  about  the  tipple  of  the  mine.  The  law  of  West  Virginia  pro- 
hibits the  employment  of  any  boy  under  14  years  of  age  in  any  coal 
mine.  He  brought  suit  for  damages  and  recovered  a  verdict  of 
$3,000,  which  the  court  set  aside  on  the  ground  that  the  case  was 
covered  by  the  workmen's  compensation  law.  The  workmen's  com- 
pensation law  expressly  excludes  from  its  provisions  minors  who 
are  unlawfully  employed,  but  the  court  held  that  in  working  on  and 
abont  the  tipple  of  the  mine  Mangus  was  not  working  in  the  mine, 
and  therefore  the  law  prohibiting  his  employment  in  a  coal  mine 
did  not  apply.    Mangus  appealed  and  the  decision  was  reversed  and 
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a  judgment  was  rendered  on  the  verdict  in  his  favor.    The  opinion, 
in  part,  is  as  follows: 

In  scope,  the  statutory  definition  of  "mine"  clearly  includes  the 
incline  on  which  the  plaintiff  was  working  when  hurt.  In  express 
terms  it  embraces  the  "  drifts  or  incline  planes  connected  with  exca- 
vations." Drift  and  incline  plane  are  used  in  the  same  general 
sense.  Each  is  the  way  provided  for  bringing  the  coal  from  the 
mouth  of  the  mine  to  the  tipple.  The  cars  may  drift  by  gravity  or 
they  may  be  drawn  up  an  incline  plane,  or  they  may  reach  the  tipple 
partly  by  drift  and  partly  by  draft.  Ordinarily,  the  cars  go  down 
grade  from  the  mouth  of  the  mine  to  the  tipple. 

This  interpretation  of  the  statute  results  in  the  conclusion  that  the 
ground  upon  which  the  court  set  aside  the  verdict  is  untenable.  As 
the  employment  of  the  plaintiff  was  unlawful,  the  defendant's  sub- 
scription to  the  workmen's  compensation  fund  afforded  it  no  immu- 
nity from  liability  for  injury  to  him  by  its  negligence.  In  the  case 
of  an  unlawful  employment,  neither  party  to  the  contract  is  pro- 
tected by  the  workmen's  compensation  act.     (Code,  c.  15P,  sec.  9.) 

The  unlawfulness  of  the  employment  and  injury  of  the  employee 
in  the  course  thereof  make  out  a  prima  facie  case  of  injury  by  negli- 
gence of  the  employer.  There  is  no  claim  in  argument  that  such 
case  was  overcome  or  repelled  by  proof,  and  we  perceive  nothing 
in  the  evidence  that  precludes  right  of  recovery  on  the  gromid  of 
such  negligence. 

T^pon  these  principles  and  conclusions,  the  judgment  complained  of 
will  be  reversed,  the  verdict  reinstated,  and  judgment  for  the  plain- 
tiff rendered  thereon. 


Employers'  Liability  —  Hazardous  Occupations  —  Inhekent 
Risks — Conditions  of  P]mpix)yment — Consolidated  Arizona  Smelt- 
ing Co.  v.  Egich^  JSupreme  Court  of  Arizona  {May  5,  1920)  ^  199  Par 
ciflr  Reparter^  pag^  1'^^- — John  Egich  was  employed  as  a  miner  by 
tlie  defendant  company.  He  was  working  in  defendant's  mine  on 
February  8,  1918.  While  standing  on  a  grizzly  breaking  rocks  with 
a  hammer,  as  instructed,  the  head  of  the  hammer  flew  off  the  handle 
and  struck  his  right  foot,  breaking  a  toe.  The  grizzly  consisted  of 
railroad  rails  placed  parallel  to  each  other  and  about  6  inches  apart. 
The  sudden  shock  caused  his  foot  to  slip,  and  he  fell  between  tlie 
rails,  wrenching  and  twisting  the  muscles,  ligaments,  and  bones  of 
his  foot  and  ankle.  Egich  brought  an  action  against  the  defendant 
and  was  awarded  judgment.  The  defendant  appeals  from  the 
order  overruling  a  motion  for  a  new  trial.  The  supreme  court 
reversed  the  decision,  with  directions  to  grant  a  new  trial  because  of 
the  erroneous  instructions  given  to  the  jury  on  the  question  of  dam- 
ages. The  supreme  court  overruled  many  of  its  former  decisions  in 
holding  that  liability  arises  when  injury  or  death  is  caused  by  an 
accident  due  to  a  condition  or  conditions  of  the  occupation,  and  that 
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tlie  accident  need  not  necessarily  happen  by  reason  of  an  inherent 
risk  or  danger,  but  that  it  may  arise  from  the  manner  in  which  the 
business  is  carried  on.  As  stated  by  Judge  Ross,  who  delivered  the 
opinion  of  the  court,  the  company's  proposition  was  understood 
ta  be: 

The  proximate  cause  of  the  accident  being  the  negligence  of  de- 
fendant in  furnishing  plaintiff  with  a  defective  hammer  to  do  hia 
work,  the  injury  arose  from  an  ordinary  risk  and  not  an  inherent  or 
hazardous  risk,  it  being  the  contention  that  the  employers'  liability 
law  covers  only  the  latter  kind  of  risk;  that  is,  risks  that  are  inherent 
in  the  occupation. 

Judge  Ross  also  quoted  from  the  defendant's  brief,  as  follows : 

Before  an  injured  workman  can  recover  under  the  employers' 
liability  act  it  must  affirmatively  appear  that  the  accident  causing 
the  injury  was  due  to  an  inherent  risk  or  hazard  of  the  occupation, 
and  was  unavoidable  by  the  workman.  This  excludes  accidents  due 
to  the  employer's  negligence. 

He  then  said : 

Section  7,  article  18,  of  the  Constitution  is  the  fountainhead  and 
source  of  the  emplovers'  liability  law.  It  creates  and  defines  a  new 
liability  of  the  employer  to  the  employee.  It  names  and  points  out 
the  circumstances  and  condition3  under  which  the  liability  may  arise. 
It  defines  the  rights  that  may  accrue  to  an  injured  or  killed  em- 
ployee, and  directs  the  legislature  to  enact  a  law  providing  a  method 
of  procedure  for  the  enforcement  of  those  rights. 

If  the  relation  of  employer  and  employee  exists,  if  the  latter  suffers 
injury  or  death  in  a  named  hazardous  occupation  caused  by  an  acci- 
dent due  to  a  condition  or  conditions  of  the  occupation,  and  not  the 
negligence  of  the  employee,  all  of  the  constitutional  facts  are  present^ 
and  constitute  a  right  of  action  in  favor  of  the  employee  against  the 
employer. 

The  legislative  statement  that  in  the  occupation  named  the  means 
used  and  provided  for  doing  the  work  are  dangerous  and  hazardous, 
and  the  risks  and  hazards  therein  inherent  and  unavoidable,  may 
be  taken  for  granted,  but  at  that  it  is  not  a  declaration  that  the  acci- 
dent causing  the  injury  or  death  must  have  occurred  from  an  inherent 
danger,  or  have  been  unavoidable,  before  a  recovery  could  be  had. 
The  definition  of  the  right  is  that  tne  injury  or  death  must  have  been 
"caused  by  an  accident  due  to  a  condition  or  conditions  of  the  occu- 
pation." The  legislature  had  no  power  to  add  to  or  take  from  this 
definition. 

We  are  of  the  opinion  that  the  rights  of  the  employer  and  employee 
under  this  law,  when  submitted  to  a  court  for  adjudication,  must  be 
determined  and  settled  in  accordance  with  the  constitutional  defini- 
tion; that  is,  the  injury  or  death  must  have  been  "  caused  by  an  acci- 
dent due  to  a  condition  or  conditions  of  the  occupation  "  and  "  shall 
not  have  been  caused  by  the  negligence  of  the  employee  killed  or 
injured." 
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It  follows,  therefore,  thai  the  ne^^U^enoe  of  the  employer  in  failing 
to  furnish  the  employee  a  safe  pl^ce  to  woiic,  or  sate  tools  and  im- 

1  elements  with  which  to  work,  is  not  the  ground  upon  which  his 
lability  is  based,  inasmuch  as  he  is  liable  even  though  he  may  furnisf: 
the  employee  a  safe  place  to  work  and  safe  tools  and  implements  wilt 
which  to  work,  if,  notwithstanding,  the  employee  is  injured  or  killed 
by  an  accident  due  to  a  condition  or  conditions  of  the  occupation. 
In  the  former  case  accidents  will  be  more  frequent ;  more  employees 
will  be  killed  or  injured,  and  the  business  wilOiave  to  bear  a  greater 
burden  becaujo  of  the  negligence,  but  that  does  not  change  the 
principle  upon  which  the  right  of  action  is  based. 

The  condition  or  conditions  that  cause  the  accident  resulting  in 
injury  or  death  may  be  inherent  in  the  occupation,  or  they  may  arise 
from  the  manner  in  which  the  business  is  carried  on.  The  coDoitions 
of  the  occupation  in  which  the  employee  does  his  work  involves,  not 
only  the  place  he  works,  but  the  tools  with  which  he  works,  the  one 
as  much  as  the  other.  He  can  not  perfonn  his  work  without  tools, 
nor  without  being  in  the  place  assigned  to  him. 

The  employer  can  not  negligently  create  nor  permit  a  condition, 
and,  when  an  accident  results  therefrom,  plead  it  as  a  bar  to  the 
action,  any  more  than  he  can  claim  exemption  because  the  •coaditions 
were  perfect.  We  conclude  that  the  contention  of  defendant  that  the 
injury  must  have  been  caused  by  a  risk  or  hazard  inherent  in  the 
occupation  before  a  recovery  couH  be  had  is  without  merit.  And  it  is 
eqnally  clear  the  defendant  can  not  avail  itself  of  its  own  negligence 
to  defeat  th*  action. 

The  only  thing  that  will  defeat  the  action  and  abflolve  the  em- 
ployer from  liability  is  the  negligence  of  the  employee.  If  the  in- 
jury or  death  be  not  caused  by  an  accident  due  to  a  oondition  or  con- 
ditions of  the  occupation,  but  h  caused  by  the  negligence  of  the 
employee,  he  can  not  recover,  nor  can  his  personal  representative  or 
beneficiary.  The  only  risk  or  hazard  the  employee  assumes  is  his  own 
negligence. 


Employers'  Liabtlttt — Injtky  to  Third  Persobt — Acts  of  Strike 
Guards — Scope  or  Employmej^t — Mclnerney  v.  United  Railroads 
of  S(m  Francisco  et  al.^  District  Court  of  Appeal  of  CaUfomia 
{December  ^9, 19^) ,  196  Pacific  Reporter^  page  P5S.— The  empfcyees 
of  the  United  Railroads  of  San  Francisco  went  on  a  strike.  The 
company  refused  to  accede  to  the  demands  of  the  trade-unions  and 
hired  other  workmen  to  operate  the  cars.  Much  violence  was  in- 
dulged in,  and  persons  were  assaulted  on  both  sides.  Often  cars 
would  be  attacked  and  stones  «id  bricks  toeaed  ihroagh  the  windows, 
smashing  the  glaas,  injuring  passengers  and  employees,  and  other- 
wise doing  damage.  To  protect  itself  the  company  engaged  patrol- 
men and  guards^  who  either  rode  (m  the  cars  or  moved  along  the 
street  in  their  vicinity  for  the  purpose  of  protecting  the  paH^)erty  of 
the  company  and  the  crews  who  were  running  the  cars.  These  men 
were  all  under  the  direction  of  a  Mr.  Fitch,  who  was  foreman  of 
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the  stables  and  garages  of  the  company.  Acting  under  instructions 
of  Mr.  Ewing,  his  immediate  supervisor,  who  was  superintendent  of 
construction  and  equipment,  Mr.  Fitch  sent  out  an  automobile  load  of 
guards  and  patrohnen  to  a  place  on  Haight  Street  where  an  assault 
had  been  made  on  one  of  the  company^s  cars.  His  instructions  to 
these  men  were  that  they  were  "  to  do  patrol  work  on  the  street,  to 
try  and  protect  the  property  in  any  way  they  could.**  Tliey  proceeded 
to  Haight  Street,  where  Mclnerney  was  walking  with  several  friends 
on  their  way  to  the  rooms  of  some  of  their  number  for  a  social  even- 
ing. They  drew  up  to  the  curb  opposite  Mclnerney  and  assaulted 
him  by  striking  him  over  the  head.  He  was  put  into  the  automobile 
and  taken  to  the  stables,  where  he  succeeded  in  calling  to  some  police- 
men. He  had  been  severely  battered  up  and  injured  on  the  way  to 
the  stables.  The  men  who  brought  him  to  the  stable  accused  him 
of  throwing  a  brick  through  the  window  of  a  car,  and  at  Mr.  Fitch's 
request  he  was  put  in  jail  after  having  been  treated  at  a  hospital. 
When  his  case  came  up  it  was  foimd  that  no  complaint  had  been 
lodged  against  him,  and  the  company's  attorney  who  was  present 
in  court  said  he  was  not  ready  with  his  proofs  and  asked  for  a  con- 
tinuance of  one  week,  whicli  was  granted*  and  when  the  case  came  up 
again  another  continuance  was  granted.  Later  the  ease  was  dropped 
because  of  no  complaint  and  Mclnerney  proceeded  to  sue  for  damages 
of  assault  and  battery  and  false  arrest  by  defendant's  employees. 
He  was  awarded  a  verdict  of  $2,000  damages  and  $500  exemplary 
damages  and  the  company  appealed.  In  affirming  the  decision  with 
a  modified  judgment  the  court  of  appeal  spoke  in  part  as  follows : 

The  first  contention  urged  bv  the  appellant  is  that  the  evidence  ia 
insufficient  to  show  that  the  United  Railroads  ever  authorized  the 
occupants  of  the  machine  or  any  of  them  to  assault  or  imprison  the 
plaintiff.  We  are  unable  to  sustain  this  contention.  The  time  of  the 
duration  of  the  railroad  strike,  which  had  been  in  progress  t9r  some 
11  days  prior  to  the  date  of  the  plaintiff's  injuries,  was,  as  we  have 
said,  a  time  of  violence,  during  which  the  employees  of  the  railroad 
were  being  frequently  attacked,  and  its  cars  were  being  fired  upon 
and  struck  with  stones  and  other  missiles,  to  their  great  damage,  in 
some  cases  well-nigh  destruction.  In  resisting  a  strike  attended  with 
violent  acts  of  this  character  it  became  necessary  for  the  railroad  to 
employ  many  persons  to  act  as  patrolmen  and  guards  for  the  protec- 
tion of  their  nonstriking  employees  and  such  of  the  traveling  pub- 
lic as  might  have  the  hardihood  to  become  its  passengere,  and  of  their 
cars  and  other  property  from  destruction.  It  may  be  said  incident- 
ally that  the  employment  of  these  persons  for  the  above  express 
purposes  had  also  as  its  more  or  less  essential  purpose  that  oi  dis- 
couraging and  rendering  ineffectual  the  strike  itself.  Under  these 
conditions  and  with  these  objects  in  view  the  president  of  the  cor- 
poration issued  the  general  order  to  his  subordinates  above  set  forth. 
The  object  of  thus  dispatching  this  body  of  men  to  the  scene  of  exist- 
ing or  impending  turmoil  is  a  matter  of  easy  inference.    They  were 
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sent  there  by  Mr.  Fitch,  under  the  most  favorable  statement  of  liis  in- 
structions as  testified  to  by  himself,  "  to  do  anything  they  reasonably 
could  to  stop  windows  from  bein^  broken,  crews  pulled  off;  to  help 
them  out."  It  can  not  be  conceived  that  under  these  instructions 
those  men  arriving  at  the  scene  of  disorderly  action  would  be  ex- 
pected by  their  superior  to  confine  themselves  to  merely  remonstrat- 
ing with  the  strikers  or  their  sympathizers,  to  the  use  of  moral  sua- 
sion as  the  most  reasonable  means  of  preventing  violent  attacks  upon 
the  railroad's  employees  or  property.  The  objects  of  their  engage- 
ment and  presence  at  the  point  of  disturbance  could  not  thus  have 
been  attained.  *  ♦  *  They  proceeded,  therefore,  to  take  him 
fMcInerney]  into  custody.  It  is  true. that  they  were  utterly  mis- 
taken in  regarding  him  as  pne  of  the  strikers  or  as  one  of  their  sym- 
pathizers or  allies  in  the  attack.  It  is  true  also  that  their  methods 
of  achievement  of  their  object  and  their  method  of  arrest  were  ruf- 
fianly and  inexcusable,  but  they  were,  nevertheless,  acting  within  the 
scope  of  their  authority  regardless  of  the  fact  that  they  were  mis- 
taken as  to  the  identity  and  guilt  of  their  victim. 

So  in  the  case  at  bar  we  think  that  if  these  employees  of  the  rail- 
road had  come  upon  the  plaintiff  while  in  the  act  of  stoning  their 
employer's  cars,  or  immediately  thereafter,  they  would  have  been 
autnorized  by  the  nature  of  their  employment  to  put  a  stop  by  force, 
if  necessary,  to  his  pernicious  activity,  and  take  him  into  custody  for 
the  purpose  of  turning  him  over  to  the  authorities;  and,  this  being 
so,  the  fact  that  they  were  mistaken  in  his  identity  as  a  wrongdoer 
does  not  affect  their  employer's  liability  for  their  acts. 

What  we  have  said  above  applies  also  to  the  appellant's  next  two 
contentions,  since  we  are  satisfied  that  the  evidence  sufficiently  shows 
that  the  arrest  and  detention  of  the  plaintiff  by  his  captors  at  Scott 
Street,  and  by  the  police  officers  within  the  appellant's  quarters  on 
Turk  Street,  were  authorized  and  ratified  by  the  action  and  direction 
of  the  appellant's  foreman,  Mr.  Fitch,  imder  the  belief  that  the 
plaintiff  had  been  guilty  of  stoninjr  the  cars  of  his  employer. 

It  is  to  be  remembered  that  this  appellant  is  a  corporation,  and 
while  it  is  undoubtedly  the  law  that  a  corporation  may  become  liable 
in  exemplary  damages  where  an  act  of  one  of  its  employees,  done  in 
ill  will  or  in  actual  malice  or  under  circumstances  of  fraud  or  op- 
pression, is  done  with  the  knowledge  or  under  the  express  direction 
of  its  superior  officials,  having  power  to  bind  the  corporation,  or, 
if  done  without  such  knowledge  or  direction,  is  thereafter  ratified 
by  such  officials,  with  full  knowledge  as  to  the  willful  and  malicious 
quality  of  such  acts,  no  such  conditions  are  presented  by  the  evidence 
in  the  case  at  bar. 

It  follows  that  the  judgment  must  be  modified  by  striking  there- 
from tlie  specific  portion  thereof  which  awards  exemplary  damages 
to  tlie  respondent. 

This  brings  us  to  the  final  contention  urged  by  the  appellant, 
which  is  that,  since  the  jury  by  its  verdict  in  favor  of  the  appel- 
lant's codefendant  Fitch  exonerated  the  latter  from  liability  for  the 
injuries  of  which  the  plaintiff  complains,  it  must  necessarily  be  held 
to  have  also  exonerated  the  appellant  as  the  employer  of  Fitch  from 
liability  for  his  acts  as  its  employee.  The  defendant  Fitch,  in  send- 
ing forth   patrolmen  and  guards,  who  wrongfully  assaulted  and 
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falsely  imprisoned  the  plaintiff,  was  acting  under  the  general  direc- 
tions of  tlie  superior  officials  of  the  appellant,  which  directions, 
under  the  circumstances  attending  their  issuance,  were  broad  enough 
to  contemplate  the  use  of  force  and  violence  if  necessary  in  repelling 
the  assaults  of  strikers  or  their  sympathizers  upon  those  operating 
the\appellant's  cars,  or  in  arresting  such  of  these  as  were  injuring  or 
destroying  its  property.  In  carrying  into  effect  these  instructions 
Fitch  and  his  underlings  were  but  obeying  orders,  and  if  they  ex- 
ceeded their  duty  in  so  doing  through  a  mistaken  excess  of  zeal 
their  principal  would  be  liable  not  merely  under  the  doctrine  of  re- 
spondeat superior,  but  as  a  joint  participant  in  their  wrongful  acts. 
The  judgment  will  be  modified  by  striking  therefrom  the  item 
$500  assessed  as  exemplary  damages,  but  as  to  the  other  items  thereof 
will  be  and  is  hereby  affirmed ;  each  party  to  pay  its  costs  upon  this 
appeal. 

Employer's  Liability — Injuky  to  Third  Person — Neolioence 
OF  Employee — City  of  Indianapolis  v.  Lee^  Appellate  Court  of 
Indiana  {October  £8^  1921)^  132  Northeastern  Reporter^  page  606. — 
Sam  Neff  was  in  the  employ  of  the  city  of  Indianapolis  as  a  truck 
driver.  He  had  been  instructed  by  his  employer  not  to  permit  any 
person  to  operate  the  truck  without  permission  in  writing.  On 
April  26, 1918,  he  was  ordered  to  take  some  freight  to  another  part  of 
the  city.  Wliile  executing  that  order  he  came  upon  one  Claude  M.  r- 
rill,  who  was  having  trouble  with  his  automobile.  Neff  in  attempt- 
ing to  help  Merrill  told  Merrill  to  drive  the  city  truck  and  he  took 
Merrill's  car  and  proceeded  up  the  street.  One  of  the  wheels  of  the 
city's  truck  ran  into  a  depression  in  the  street.  This  caused  the 
truck  to  turn  and  run  up  on  the  sidewalk  striking  and  injuring  Mrs. 
Pearl  Lee.  She  brought  this  suit  for  damages  and  judgment  was 
rendered  in  her  favor. 

The  city  appealed,  but  the  appellate  court  affirmed  the  judgment 
The  court  said  that  it  was  clear  that  the  I'elalion  of  master  and  serv- 
ant did  not  exist  between  the  city  and  Merrill  and  therefore  the  city 
could  not  be  held  liable  for  Merrill's  conduct.  But  Neff,  in  violation 
of  orders,  directed  Merrill  to  operate  the  truck,  and  while  working 
together,  Merrill  under  the  immediate  sui^ervision  and  control  of 
Neff,  they  were  doing  the  work  which  the  master  had  intrusted  to 
Neff.  Upon  these  facts  the  court  held  the  city  to  be  liable  for  the 
negligence  of  Neff. 


Employers'  Liability — Negligence — Contributory  Negligence — 
Ordinary  Care — li'gan  v.  Trenton  Gas  and  Electric  Co,^  Supreme 
Court  of  Missouri  {Jiine  23^  1921),  233  Southwestern  Reporter,  page 
239. — Samuel  Egan  had  been  in  the  employ  of  the  defendant  com- 
pany for  10  years.    He  had  assisted  in  the  building  and  construction 
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of  defendant's  electric  supply  system.    On  the  day  in  question  Egan 

was  acting  under  orders  of  the  president  of  the  company  to  **  change 
the  leads  entering  the  old  electric  plant  to  the  new  oil  engine  house.'' 
He  was  working  on  a  tower  through  which  the  distributing  wires 
carried  the  current  of  electricity  generated  in  the  plant.  During  the 
morning  Egan  had  caused  the  current  to  be  cut  off.  Before  going 
to  his  midday  lunch  he  had  the  current  turned  on  again.  In  the 
afternoon  he  resumed  his  work  without  cutting  off  the  current  or 
giving  orders  to  others  to  cut  it  off.  While  attempting  to  put  a  wire 
through  a  hole  in  the  wall  of  the  tower  the  dead  wire  which  he  held 
came  in  contact  with  a  lire  wire  and  as  a  result  he  was  instantly 
killed.  Ida  Egan,  widow  of  deceased,  brought  a  suit  to  recover 
damages  for  the  death  of  her  husband.  The  suit  resulted  in  a  ver- 
dict for  $8,000,  from  which  the  defendant  company  appealed.  The 
supreme  court  reversed  tlie  judgment  of  the  lower  court  on  the 
ground  that  Egan  was  guilty  of  contributory  negligence.  The  court 
held  that  "  while  the  character  of  the  defendant's  business  was  haz- 
ardous and  a  high  degree  of  care  was  required  in  conducting  it,  this 
did  not  lessen  the  duty  of  the  deceased  to  exercise  ordinary  care/' 
and  after  reviewing  some  authorities  the  court  concludes : 

The  deceased  knew  of  his  danger ;  he  was  not  instructed  to  do  the 
work  as  he  did  it,  and  the  inevitable  conclusion  is  he  neglected  to 
take  a  reascmable  and  sensible  precaution  for  his  own  safety,  and  by 
his  neglect  he  lost  his  life.  This,  without  more,  is  sufficient  to  show 
that  the  deceased  was  guilty  of  neglect  as  a  matter  of  law  and  hence 
the  case  should  be  reversed. 


Employers'  Liability — Neolioence — Employee  Going  to  Work — 
Transportation  by  Employer — Phillips  v.  Armour  &  Co,^  Supreim 
Court  of  Kansas  {March  12, 1921)^  196  Paciiic  Reporter^  page  £43.— 
Fred  Phillips  was  employed  by  Armour  &  Co,  Because  of  a  street- 
car strike  the  company  undertook  to  transport  its  employees  to  its 
plant.  To  do  this  it  hired  a  motor  truck  from  the  A.  T.  Powell 
Transfer  Co.,  which  also  furnished  the  chauffeur.  In  collecting  em- 
ployees the  truck  arrived  at  Phillips'  home  at  5.45  a.  m. — before 
daylight — and  was  then  already  crowded.  Phillips  was  forced  to 
sit  on  the  tail  gate  with  two  other  employees.  While  the  truck  was 
being  driven  over  rough  streets  at  a  dangerous  rate  of  speed  the 
chains  supporting  the  tail  gate  broke  and  Phillips  was  violently 
thrown  to  the  pavement  and  seriously  injured.  He  brought  suit  for 
damages  on  the  theory  that  the  driver  of  the  truck  was  in  fact 
defendant's  employee.  Judgment  was  rendered  in  favor  of  Phil- 
lips, and  the  defendant  appealed  to  the  Supreme  Court  of  Kansas 
on  the  ground  that  the  truck  was  owned  and  operated  by  an  inde- 
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pendent  contractor  and  therefore  it  could  not  be  held  liable.  The 
decision  in  favor  of  Phillip  was  affirmed.  TIm  opinion,  in  part,  is 
as  follows: 

There  was  manifest  negiigenoe  in  the  transportation  of  the  plain- 
tiff to  his  work,  and  the  question  which  divides  the  partiee  is.  What 
was  the  duty  and  obli^tion  of  the  defendant  towards  him?  Can 
the  defendant  escape  liability  for  the  negligence  because  it  had  em- 
ployed the  transfer  company  to  transport  its  employees  to  their 
work?  The  company  assumed  the  responsibility  of  carrying  the 
plaintiff  end  other  employees  to  and  from  their  work,  and  it  pro- 
vided the  instnunentalitiee  by  which  they  should  be  carried.  The 
plaintiff  had  nothing  to  do  with  the  selection  of  the  persons  who 
drove  the  vehicles,  nor  of  the  instrumentalities  of  transportation. 
These  selections  were  made  by  the  defendant.  While  the  vehicles 
and  the  drivers  were  furnished  to  the  defendant  by  the  transfer 
company,  the  latter  had  no  control  over  either  from  the  time  they 
went  to  the  packing  plant  until  they  returned  after  the  work  was 
done.  Under  the  arrangement  the  drivers  reported  to  the  defendant, 
and  it  gave  themr  instructions  as  to  the  loading  and  transportation 
of  employees.  Upon  arrival  at  the  plant  the  foreman  of  the  defend- 
ant took  charge  of  the  vehicles,  marked  them  with  the  name  of  the 
defendant,  and  gave  the  drivers  orders  what  to  do  and  where  to 
drive.  The  drivers  were  therefore  the  agents  of  the  defendant,  and 
the  vehicles  were  its  instrumentalities,  and,  having  thus  assumed 
the  duty  of  carrying  the  employees  to  their  work,  the  latter  had  the 
right  to  assume  that  the  company  would  select  instrumentalities  that 
were  reasonably  safe,  and  that  the  drivers  would  exercise  reasonable 
care  in  carrying  out  the  duties  assumed  by  the  company.  Havihg 
taken  upon  itself  the  responsibility  of  the  transportation,  the  defend- 
ant owed  its  employees  the  duty  to  inspect  the  instrumentalities 
used  in  it,  and  to  see  that  the  traffic  was  as  carefully  conducted  as  if 
the  vehicles  had  been  owned  by  it  or  been  driven  by  its  foreman  or 
other  employees.  The  relation  of  master  and  servant  existed,  and 
the  defendant  could  not  rid  itself  of  responsibility  for  the  safety  of 
employees  because  the  vdiicles  in  which  they  were  carried  were 
owned  by  another. 

Emploteks'  LiABUiiTY — Negugence — Obligation  op  Empu>ter  to 
Care  for  Sick  Empiotisb — Car^y  v.  Davis  et  al.^  Swpreme  Court  of 
Iowa  (Jafimary  If^  1921)^  180  Northwestern  Reporter^  P^ffe  889. — 
The  plaintiff,  Carey,  was  employed  as  a  farm  laborer  by  the  defend- 
ants and  was  detailed  to  work  in  an  open  gravel  pit.  While  work- 
ing in  the  gravel  pit  he  was  overcome  by  heat  and  fainted.  When 
he  was  revived  he  resumed  his  work,  but  he  again  had  an  attack  of 
the  same  nature,  and  while  in  an  unconscious  condition  defendants 
had  him  placed  in  an  open  wagon  box.  He  was  left  to  lie  in  the 
wagon  for  four  hours,  when  he  sufficiently  recovered  to  make  his 
way  home  with  great  difficulty.  He  became  sick,  was  confined  to 
his  bed,  and  wholly  incapacitated  for  labor.    He  sued  defendants. 


106  TEXT  A^D  SUMMABIES  QF  DECISIONS. 

charging  them  with  negligence  in  their  care  of  him  in  his  sick  and 
helpless  condition,  alleging  that  their  careless  treatment  aggravated 
his  sickness.  .  The  district  court  sustained  a  demurrer  to  the  com- 
plaint, and  plaintiff  refused  to  amend,  and  when  judgment  was  en- 
tered against  him  he  appealed.  In  reversing  the  order  sustaining 
the  demurrer  and  remanding  the  case  for  trial  the  supreme  court 
said  in  part : 

There  is  no  allegation  or  claim  that  the  faintness  or  prostration 
of  the  plaintiff  was  caused  or  in  any  manner  produced  hj  the  neglect 
or  misconduct  of  the  defendants.  So  far  as  the  pleadmg  goes,  the 
cause  of  his  ailment  is  entirely  unknown,  a  misfortune  for  which 
damages  are  recoverable  from  no  one.  If  there  be  any  failure  of 
legal  duty  alleged,  it  is  in  the  charge  that  plaintiff,  being  stricken 
down  and  rendered  helpless  while  in  the  defendants'  service,  and 
upon  their  premises  and  in  their  presence,  it  became  their  duty  to 
render  him  the  needed  aid  and  relief.  Did  such  legal  duty  arise 
under  the  alleged  circumstances?  It  is  unquestionably  the  well- 
settled  general  rule  that,  in  the  absence  of  any  agreement  or  con- 
tract therefor,  the  master  is  under  no  legal  duty  to  care  for  a  sick 
or  injured  servant  for  whose  illness  or  injury  he  is  not  at  fault. 
Though  not  unjust  in  principle,  this  rule,  if  carried  unflinchingly 
and  without  exception  to  its  logical  extreme,  is  sometimes  produc- 
tive of  shocking  results.  To  avoid  this  criticism  there  is  a  tendency 
of  the  courts  to  hold  that,  where  in  the  course  of  his  employment  a 
servant  suffers  serious  injury  or  is  suddenly  stricken  down  in  a 
manner  indicating  the  immediate  and  emergent  need  of  aid  to  save 
him  from  death  or  serious  harm,  the  master,  if  present,  is  in  duty 
bound  to  take  such  reasonable  measures  or  make  such  reasonable 
effort  as  may  be  practicable  to  relieve  him,  even  though  such  master 
be  not  chargeable  with  fault  in  bringing  about  the  emergency. 

It  is  argued  in  his  behalf  that  even  if  it  is  held  that  defendants 
would  otherwise  not  be  liable,  yet,  having  assumed  to  pick  him  up 
in  his  unconscious  condition  and  remove  him  from  the  place  where 
lie  had  fallen,  it  then  became  their  duty  to  use  reasonable  care  in  so 
doing  not  to  aggravate  his  misfortune,  and  for  failure  in  this  respect 
with  resulting  injury  to  him  an  action  for  damages  will  lie.  This 
proposition  is  quite  in  accord  with  the  reasons  and  principles  which 
underlie  the  law  of  negligence.  One  person  seeing  another  in  dis- 
tress may  or  may  not  be  under  legal  obligation  to  afford  him  relief, 
but,  if  he  does  undertake  it,  he  is,  of  course,  bound  to  act  with  rea- 
sonable prudence  and  care  to  the  end  that,  if  his  effort  be  unavail- 
ing, it  snail  at  least  not  operate  to  increase  the  injury  which  he 
seeks  to  alleviate. 

The  judgment  below  is  reversed,  and  cause  remanded,  with  direc- 
tion to  the  district  court  to  overrule  the  demurrer. 

Reversed  and  remanded. 


Employers'  Liability  —  Negligence  —  Volunteer  —  Reasonable 
Care — Rook  v.  Schultz  et  al,,  Supreme  Court  of  Oregon  {May  i&4, 
1921)^  198  Paciiic  Reporter ^  page  23^, — Antone  Rook  acting  as  a 
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volunteer,  was  assisting  a  driver  of  the  plaintiff  company  in  distrib- 
uting milk.  The  facts  appear  to  be  that  Rook  was  standing  on  the 
running  board  when  the  driver  made  a  sudden  turn  from  one  street 
into  a  cross  street  without  warning  the  plaintiff  of  his  intention, 
with  the  result  that  Hook  was  thrown  to  the  ground  and  badly  in- 
jured. The  lower  court  allowed  a  recovery  from  the  employer,  and 
the  supreme  court  upheld  the  judgment.  The  court  quoted  from 
the  decision  in  the  case  of  Evarts  v,  St.  Paul  etc.  Ry.  Co.,  56  Minn. 
141,  57  N.  W.  459,  which  laid  down  the  doctrine  as  follows : 

"  But  if,  after  discovering  that  such  volunteer  has  placed  himself 
in  a  position  of  danger,  even  through  his  own  negligence,  the  serv- 
ants lail  to  exercise  reasonable  care  to  avert  the  danger,  the  master 
will  be  liable.  *  ♦  ♦  This  liability  does  not  rest  on  any  contract 
obligation,  but  on  the  general  duty  not  to  inflict  a  wanton  or  willful 
injury  on  another.  As  respects  this  duty,  a  volunteer  can  not  occupy 
a  less  favorable  position  than  a  trespasser." 


E31PLOYERS'  Liability* — Railroad  Companies — Federal  Statute — 
Assumption  of  Risk— Engineer  Injured  by  Mail  Crane — South- 
cm  Pacific  Co.  v.  Berkshire^  United  States  Suprevie  Court  {January 
3^  1921)^  il  Supreme  Court  Reporter^  po.g^  ^62, — W.  A.  Linder  was 
employed  as  an  engineer  in  operating  a  passenger  train  from  El 
Paso,  Tex.,  to'Deming,  N.  Mex.  While  leaning  out  of  the  cab  of 
the  engine  to  examine  the  main  driving  pin,  which  had  been  getting 
hot,  he  was  struck  on  the  head  by  a  mail  crane  and  rendered  uncon- 
scious. A  short  while  later  he  died,  and  Berkshire,  the  administrator 
of  his  estate,  brought  this  action  against  the  railroad  company  under 
the  Federal  employers'  liability  act  to  recover  damages.  Judgment 
Mas  rendered  in  favor  of  the  plaintiff,  and  the  railway  company 
brought  a  writ  of  certiorari  to  the  Supreme  Court.  In  reversing 
the  decision  the  court  held  that  the  railway  company  had  not  been 
negligent  in  maintaining  mail  cranes  along  its  road,  and  that  de- 
ceased Linder  had  assumed  the  risk  of  the  injury  which  resulted  in 
his  death. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  majority  of  the 
court.  After  speaking  of  Linder's  experience  on  the  road,  and  his 
presumed  acquaintance  with  conditions,  the  structure  and  uses  of 
mail  cranes  were  considered,  for  which  the  Post  Office  Department 
fixes  a  standard  for  the  sake  of  uniformity.    He  then  said : 

The  railroad  is  required  and  presumed  to  know  its  duty  in  the 
matter,  and  it  would  seem  that  the  court  ought  to  be  equally  well 
informed.  It  can  not  be  that  the  theory  of  the  law  requires  it  to  be 
left  to  the  uncertain  judgment  of  a  jury  in  every  case. 

It  would  be  impossible  to  use  the  contrivance  with  the  absolute 
certainty  that  no  accident  would  happen  if  a  man  put  his  head  out 
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at  the  wrong  moment.  It  is  equailj  imposBible  to  condemn  railroads 
as  wrongdoers  simply  for  adopting  the  device  with  the  ooxiditioiL^ 
imposed  by  the  Post  Office  Department.  On  the  common  law  prin- 
ciples of  tort  the  adoption  of  an  improvement  in  the  public  intei*M 
does  not  throw  the  risk  of  all  incidental  damage  upon  those  w1h» 
adopted  it,  however  fair  it  may  be  to  put  the  expense  of  insuranre 
upon  those  who  use  it.  It  is  going  ver;^  far  to  leave  it  open  to  a 
jury  to  attach  liability  in  tort  to  a  system  by  which  the  end  of  V.it 
arms  of  postal  cranes  come  to  fourteen  inches  from  the  car. 

An  experienced  railroad  man  can  not  be  supposed  to  have  lx*»*n 
ignorant  that  such  a  projection  threatened  danger  and,  knowing  s« 
much,  he  assumed  the  risk  that  obviously  would  attend  taking  t'ae 
chances  of  leaning  well  out  from  the  train.  The  probability  is  that 
the  distance  of  the  crane  was  somewhat  greater  than  the  minimuui 
that  we  have  assumed,  but  that  we  lay  on  one  side.  Confining  our- 
selves to  the  case  of  postal  cranes  we  are  of  opinion  that  to  allow  the 
jury  to  find  a  verdict  for  the  plaintiff  was  to  allow  them  to  substitui»> 
sympathy  for  evidence  and  to  impose  a  standard  of  conduct  that 
had  no  warrant  in  the  common  law.  (Butler  v.  Frazee,  211  U.  S. 
459,  405-467,  29  Sup.  Ct.  136,  53  L.  Ed.  281 ;  Kenney  v.  Meddauffh. 
118,  Fed.  209,  55  C.  C.  A.  115.) 

Judgment  reversed. 

In  a  strong  dissenting  opinion,  in  which  Justices  Day  and  Eitney 
joined,  after  citing  authoritative  cases  on  assumption  of  risk,  Mr. 
Justice  Clarke  continued  in  part : 

It  is  '^a  strong  tiling''  to  hold,  on  the  indefinite  evidence  in  this 
record,  which  I  have  attempted  accurately  to  detail,  that  a  mail  crane 
arm  is  such  a  permanent  and  conspicuous  source  of  danger  to  a  freijrht 
engineer  as  to  bring  this  case  within  the  scope  of  the  decisions  cited, 
and  it  is  a  yet  stronger  thing  to  reverse  the  miding  of  a  jury  properly 
instructed,  and  the  judgments,  on  a  question  of  fact,  of  two  State 
oxiurts,  which  the  record  shows  acted  with  full  appreciation  of,  anil 
with  a  desire  to  follow,  the  decisions  of  this  court  with  respect  to 
assumption  of  risk. 

In  practice  certainly,  and  I  think  in  theory,  the  decision  of  the 
couit  in  this  case  will  intix>duoe  a  new  and  tmrortimate  standard  into 
the  law  of  assumption  of  risk,  which  will  ooiifuse  the  doctrine  a<  it 
has  been  worked  out  in  the  cases  cited,  will  render  railway  companies 
careless  in  placing  obstructions  near  to  their  tracks,  and  will  result 
in  the  injury  and  death  of  many  innocent  and  careful  men,  if  the  eflfoct 
of  it  is  not  pron  ])tly  corrected  by  the  State  and  National  statutes, 
and  therefore  I  can  not  consent  to  join  in  it. 


Employers'  Liability — Raii^road  Companies — ^Fedkral  Statute- 
Damages — Chance  of  Promotion — Payne^  Agent ^  v.  Allen^  Court  of 
('4ril  Appeals  of  Texas  {May  i^4, 1921)  ^fiSl  Southwestern  Reporter, 
page  1^8. — T.  O.  Allen  was  a  locomotive  fireman  killed  by  the  derail- 
ment of  the  engine  that  was  hauling  an  interstate  train  on  the  Texa> 
and  Pacific  Railway.    Mrs.  Clara  Allen,  administratrix,  brought 
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this  action  under  the  Federal  law  for  damages  resulting  to  her  as 
widow  and  to  her  children  by  reason  of  the  death  of  Allen.  Judg- 
ment was  rendered  in  favor  of  Mrs.  Allen  and  the  defendants  ap- 
pealed. The  appellants  assigned  as  error  the  fact  that  Allen  was 
allowed  to  prove  in  the  trial  ov#r  objection  that  the  deceased  was  in 
line  of  promotion  from  fireman  to  engineer.  The  appellants  stated 
that  "  the  chance  of  a  locomotive  fireman  45  years  old  to  a  promotion 
to  a  position  with  a  better  salary  is  too  speculative,  remote,  and  un- 
certain to  be  the  basis  for  increasing  the  damages  to  be  found  by  the 
jury  caused  by  his  death."  The  court  of  civil  appeals  upheld  the 
lower  courts  saying  that  this  evidence  would  be  permitted  in  Texas 
and  it  diould  not  be  refused  simply  because  the  action  arose  under  a 
law  of  Congress. 
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Express  Messenger — ^Waiver — WdU  Fargo  dSk  Co.  v.  Taylor^  Sv^ 
preme  Court  of  the  United  States  {December  5,  1920)^  U^  Supreme 
Court  Reporter^  puge  93. — Wells  Fargo  &  Co.  is  a  Colorado  cor- 
poration organized  for  the  purpose  of  conducting  an  express  busi- 
ness. It  entered  into  a  contract  with  the  St.  Louis  &  San  Francisco 
Kailroad  Co.  by  which  it  was  given  the  exclusive  privilege  of  main- 
taining an  express  service  over  the  lines  of  the  railroad.  The  rail- 
road was  to  provide  suitable  cars  for  carrying  express  packages,  to 
attach  them  to  passenger  trains  and  to  permit  employees  of  the 
express  company  to  accompany  express  matter  as  passengers.  The 
express  company  among  other  things  agreed  "  (c)  to  assume  all 
risk  and  damage  to  its  agents  and  employees  while  engaged  in  its 
business  on  the  trains  or  property  of  the  railroad  company."  It 
also  agreed  to  indemnify  the  railroad  company  for  all  claims  for 
damages  suffered  by  its  agents.  When  the  express  company  em- 
ployed Taylor  as  its  messenger  it  made  him  sign  a  contract  in  which 
he  agreed  not  to  hold  the  expi-ess  company  or  the  railroad  company 
liable  for  any  injuries  su.stained  by  him  while  in  its  employ  and  that 
he  assumed  every  risk  incident  to  his  employment.  The  car  in 
which  Taylor  was  traveling  as  a  messenger  in  charge  of  the  express 
company's  property  became  derailed  and  he  was  injured.  He  sued 
the  railroad  company  in  Mississippi  for  damages  and  recovered  a 
judgment  for  $4,000.  The  express  company  after  having  been  re- 
fused permission  to  be  made  a  defendant  in  that  suit  brought  this 
action  in  the  Federal  court  for  an  injunction  to  prevent  Taylor 
from  recovering  this  judgment,  because  if  he  did  so  it  would  have 
to  indemnify  the  railroad,  and  in  view  of  the  contract  with  Taylor 
this  would  be  inequitable  and  unjust.  The  district  court  granted 
the  injunction  and  upon  appeal  the  decision  was  reversed  by  the 
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circuit  court  of  appeals.  The  express  company  appealed  and  the 
decision  was  again  reversed  and  the  injunction  made  effective  and 
final.  The  opinion  of  the  court  as  expressed  by  Justice  Van 
Devanter  is  in  part  as  follows : 

Does  the  employers'  liability  act  affect  the  validity  of  the  messen- 
ger's agreement? 

The  act  provides  that  "  every  common  carrier  by  railroad  "  shall  lie 
liable  in  damages  for  the  injury  or  death  of  any  of  its  employees 
occurring  while  it  is  engaged  and  he  is  employed  in  interstate  com- 
merce and  resulting  in  whole  or  in  part  from  the  negligence  of  any 
of  its  officers,  agents,  or  employees,  or,  from  any  defect  or  insufli- 
ciency,  due  to  its  negligence,  ''in  its  cars,  engines,  appliances,  ma- 
chinery, track,  roadbed,  etc. ;  and  in  section  5  it  declares  that  any 
contract  whereby  a  common  carrier  exempts  itself  from  "any  liabil- 
ity created  by  this  act "  shall  to  that  extent  be  void. 

In  his  declaration  in  the  State  court  Taylor  did  not  claim  that  he 
was  in  the  employ  of  the  railroad  company,  and  his  judgment  was 
not  obtained  on  that  theory.  Here  it  is  shown  with  certainty  that  he 
was  not  in  that  company's  employ.  True  he  urges  that  the  contract 
between  the  two  companies  nhows  a  coproprietorship  or  sort  of  part- 
nership between  them  which  made  him  an  employee  of  both ;  but  the 
contract  discloses  no  basis  for  the  claim  or  for  distinguishing  his 
case  from  that  of  the  Pullman  porter  recently  before  us.  (Robinson 
V.  Baltimore  &  Ohio  R.  R.  Co.,  237  U.  S.  84,  35  Sup.  Ct.  491  fBul. 
No.  152,  p.  95].)  The  messenger  here,  like  the  porter  there,  was  on  tlie 
train  as  an  employee,  not  of  the  railroad  company,  but  of  another  by 
whom  he  was  employed,  directed  and  paid,  and  at  whose  will  he  was 
to  continue  in  service  or  be  discharged. 

As  respects  the  express  company,  it  appears  iu)t  merely  that  Tay- 
lor was  in  its  employ,  but  also  that  the  injuries  were  received  while  it 
was  engaged  and  he  was  employed  in  interstate  commerce ;  and  so  the 
(luestion  is  presented  w^hether  the  act  embraces  a  common  carrier  by 
express  which  neither  owns  nor  operates  a  railroad,  Init  uses  and  pays 
for  railroad  transportation  in  the  manner  Iwfore  shown.  The  district 
court  answered  the  question  in  the  negative  and  the  circuit  court  of 
appeals  in  the  affirmative.  A  negative  answer  also  has  been  given 
in  a  like  situation  bv  the  Court  of  Errors  and  Appeals  of  New  Jersev 
(Higgins  ?;.  Erie  R.  R.  Co.,  89  N.  J.  Law,  629,  99  Atl.  98),  and  a 
recent  decision  by  the  Supreme  Court  of  Minnesota  makes  per- 
suasivelv  for  that  view  (State  ex  rel.  t\  District  Court,  142  Minn. 
410,  172  X.  W.  310). 

In  our  opinion  the  words  "common  carrier  by  railroad,''  as  used 
in  the  act,  mean  one  who  operates  a  railroad  as  a  means  of  carrying 
for  the  public — that  is  to  say,  a  railroad  company  acting  as  a  common 
carrier. 

As  Taylor  was  not  an  employee  of  the  railroad  company  and  the 
express  company  was  not  within  the  employers'  liability  act,  it  fol- 
lows that  the  act  has  no  bearing  on  the  liability  of  either  company 
or  on  the  validity  of  the  messenger's  agreement. 

There  being  no  statute  regulating  the  subject,  it  is  settled  by  the 
decisions  of  this  court,  and  is  recognized  in  other  jurisdictions  that 
the  messenger's  agreement  was  a  valid  and  binding  contract  whereby 
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Taylor  agreed  to  assume  all  risk  of  injury  incident  to  his  employ- 
ment, from  whatever  cause  arising,  assented  to  the  contractual  ar- 
i-angement  between  the  two  companies  in  respect  of  such  injuries,  and 
became  obligated  to  the  express  company  to  refrain  from  asserting 
any  liability  against  it  or  the  railroad  company  on  account  of  any 
such  injuries.     [Cases  cited.] 


Empix)yers'  Liabilitt — Eailroad  Companies — Federal  Statute — 
Interstate  Commerce — Car  Inspection — Negligence — Hiiies^  Di- 
rector General  of  RaUro^ifiia^  v.  Logan^  United  States  Circuit  Covrt 
of  Appeals^  Fifth  Circuit  {December  7, 1920) ,  269  Federal  RepoHer^ 
page  105. — ^Logan  was  employed  by  the  Alabama  Great  Southern 
Railway  Co.  in  its  terminal  station  at  Birmingham,  Ala.  He  was 
on  his  way  to  inspect  or  repair  a  number  of  cars,  some  of  which  were 
being  used  in  interstate  commerce  and  some  in  intrastate  commerce, 
when  he  found  it  necessary  to  pass  through  an  opening  of  about 
tliree  feet  in  another  train  of  cars.  .  This  opening  was  purposely 
left  to  afford  passageway  for  employees  about  the  yards.  As  Logan 
was  going  through  the  opening  some  moving  cars  were  thrown 
against  the  standing  ones,  causing  them  to  come  together  and  catch 
him  between  them.  No  warning  as  required  by  custom  was  given. 
Logan  died  as  the  result  of  his  injuries,  and  his  widow  brought  suit 
for  damages  under  the  Federal  employers'  liability  act.  She  re- 
covered a  judgment,  and  the  employer  appealed  on  the  ground  that 
Logan  was  not  at  the  time  of  his  death  engaged  in  interstate  com^ 
merce  and  that  there  was  no  proof  of  negligence  on  its  part.  In 
affirming  the  judgment  of  the  district  court  in  favor  of  plaintiff  the 
court  said  in  part: 

At  the  time  of  his  death  Logan  was  on  his  wajr  either  to  inspect 
or  repair  cars,  some  of  which  were  admittedly  being  used  in  inter- 
state commerce,  and  he  was  therefore  engaged  in  the  performance  of 
a  duty  that  was  required  of  defendant.  He  was  inspecting,  and, 
wherever  necessary,  repairing,  cars  which  were  being  made  ready  for 
departure  to  several  States,  and  was  none  the  less  engaged  in  inter- 
state commerce,  although  it  was  also  his  duty  to  inspect  and  repair 
cars  which  were  being  used  wholly  within  the  State  of  Alabama. 

Defendant  moved  for  a  peremj)tory  instruction  in  his  favor  upon 
the  ground  that  there  was  insufficient  evidence  of  negligence  to  war- 
rant the  submission  of  the  case  to  the  jury.  The  trial  court  would 
have  committed  plain  error  if  it  had  refused  to  submit  that  issue; 
There  was  evidence  to  show  that  a  custom  existed  to  give  warning, 
either  by  ringing  the  bell  or  blowing  the  whistle,  of  the  approadi 
of  the  train  of  cars  to  the  point  on  the  track  where  Logan  was  killed. 
Several  witnesses  testified  they  heard  no  warning,  and  no  witness 
testified  that  any  was  given.  There  was  also  evidence  that  the  space 
or  opening,  the  closing  of  which  resulted  in  Logan's  death,  was  left 
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thei-e  for  the  convenience  of  employees  such  as  he  wiis,  and  that  there 
was  a  custom  never  to  close  it  without  warning.  The  jury  was 
amply  justified  in  finding  for  plaintiff  from  this  circumstanced  taken 
in  connection  witli  the  admitted  knowledge  of  the  switching  crew 
that  the  opening  existed  for  the  purpose  already  stated. 


Employers'  Liability — Eailroad  Companies — ^Federai*  Statitte— 
Interstate  Commerce — Engineer  Injured  While  Getting  Oil— 
Hines^  Director  General  of  Railroa/h  v.  Bums*  Advix\y  Court  of  Ap- 
peals of  Kentucky  {December  J,  1920)^  226  Southwestern  ReporUr, 
page  109. — Robbie  Burns  was  employed  rf?  a  locomotive  engineer  on 
a  train  on  the  Louisville  &  Nashville  Railroad  system  which  ran  from 
Cincinnati,  Ohio,  to  Knoxville,  Tenn.  While  at  Corbin,  Ky.,  Burns 
was  ordered  to  make  the  trip  as  engineer.  He  went  to  the  locomotive, 
and  finding  that  he  needed  some  oil,  he  crossed  the  railroad  ^'^ards  to 
the  oil  house,  got  his  supply,  and  proceeded  to  return  to  his  engine. 
While  making  the  return  trip  he  was  run  into  by  an  engine  and 
killed.  His  administratrix  brought  suit  for  damages  under  the 
State  employers'  liability  act  and  was  awarded  a  judgment.  The  em- 
ployer appealed,  making  as  his  diief  contention  that  when  Burns 
was  killed  he  was  engaged  in  interstate  commerce,  and  that  therefore 
the  suit  should  have  been  brought  under  the  Federal  employers'  lia- 
bility act.  The  court  accepted  this  view  and  reversed  the  decision 
on  the  ground  that  the  suit  should  have  been  brought  under  the 
Federal  statute.    The  opinion  in  part  is  as  follows : 

Taking  up  reason  (a)  in  support  of  the  motion  for  a  directed  ver- 
dict in  laA^or  of  defendant,  the  uncontradicted  evidence  clearly  es- 
tablishes that  decedent  at  the  time  he  received  the  injuries  complained 
of  was  in  the  employ  of  an  interstate  carrier,  and  that  he  himself  was 
engaged  in  interstate  commerce. 

The  petition  alleges  (and  which  fact  is  not  denied)  that  at  the  time 
he  received  his  injury  he  was  engaged  in  procuring  oil  to  use  ui>on 
his  engine  while  malang  the  interstate  trip,  and  it  is  sliown  by  other 
witnesses  whose  testimony  is  not  disputed  that  just  before  the  accident 
the  decedent  came  to  the  oil  house  and  had  his  oil  cans  filled,  and  that 
he  stated  at  the  time  that  he  was  doing  so  to  use  the  oil  on  his  engine. 
The  oil  cans  were  found  where  it  is  claimed  by  plaintiff  the  injury 
occurred,  which  shows  that  decedent  had  them  in  his  possession  at 
the  time  he  was  injured.  There  is  no  testimony  in  the  record,  nor 
proven  circumstances,  contradicting  the  above-related  facts. 

It  has  been  thoroughly  settled  in  a  number  of  cases  from  the  Su- 
preme Court  that  under  the  facts  here  appearing  the  servant  was 
engaged  in  interstate  commerce,  and  that  a  suit  by  him  to  recover 
damages  for  injuries  while  thus  employed,  or  by  his  administrator 
to  recover  damages  for  his  death,  if  he  was  killed,  should  be  pros- 
ecuted under  the  Federal  liability  act,  supra,  and  not  under  the  laws 
of  the  State  where  the  accident  occurred. 
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Ehployers'  TiTAWTTiTTY — ^Railboad  Cohpakibs — Fedebal  Statdtb — 
lNT£R8TATii  CoMMERCB — ^Repairs — Koons  et  oZ.  V.  PMlodelphia  and 
ReadAng  Ry,  Co.y  Supreme  Court  of  Pennsylvama  {July  i,  IQSl)^  11 4. 
Atlantic  Reporter^  po^g^  ^^- — One  Koons,  deceased,  was  a  laborer 
at  the  car  shops  of  the  defendant  company.  While  engaged  in  un- 
loading a  portion  of  a  wrecked  car  from  a  gondola,  a  hook  attached 
to  the  hoisting  device  slipped,  allowing  the  load  to  fall,  causing  the 
death  of  Koons.  The  car  had  been  wrecked  while  moving  in  inter- 
state commerce,  and  was  sent  to  the  railroad  shops  to  be  repaired ; 
while  at  the  shops  the  accident  occurred.  John  L.  Koons  and  an- 
other brought  an  action  for  damages  because  of  the  death.  Judg- 
ment was  for  the  defendant,  as  it  was  found  that  deceased  was  en- 
gaged in  interstate  commerce  and  that  the  Federal  employer's  liabil- 
ity act  would  apply,  the  court  holding  that  the  interstate  quality  of 
the  car  inhered  while  in  the  shop.  This  act  requires  actions  to  be 
brought  within  two  years  from  the  time  of  the  injury,  which  was 
not  done  in  this  case.  Plaintiffs  appealed,  but  the  supreme  court 
affirmed  the  lower  court.  Judge  Kephart's  decision  is  in  part  as 
follows : 

Appellant's  position  is  that  deceased  was  not  engaged  in  interstate 
commerce  at  the  time  of  the  accident  that  resulted  in  his  death.  The 
test  seems  to  be :  In  what  was  defendant  company's  instrumentality 
of  transportation  engaged  at  the  time  the  employee  received  his  in- 
jury? There  are  no  degrees  of  such  interstate  engagements;  one  car 
in  such  service  makes  the  whole  train  subject  thereto.  ^^  One  element 
of  interstate  commerce  *  *  *  determines  the  remedy."  (Rail- 
road V,  Polk,  41  Sup.  Ct.  518.)  As  the  Federal  law  supersedes  the 
State  law,  so  do  acts  done  thereunder,  and  where  intrastate  and  inter- 
state acts  are  mingled,  or  at  times  alternate,  there  is  no  separation. 
The  interstate  feature  predominates,  and  by  it  must  the  questioned 
act  be  judged.  "  To  separate  duties  by  moments  of  time  or  particular 
incidents  of  its  exertion  would  be  to  destroy  its  unity.  ♦  *  ♦ 
This  service  and  the  other  service  can  not  be  separated  in  duty  and 
responsibility."  (Philadelphia  &  Heading  By.  Co.  v.  DiDonato,  41 
Sup.  Ct.  516.)  Employment  follows  interstate  transportation  and 
begins  when  the  workman,  on  a  carrier's  premises,  makes  a  forward 
move  to  serve  in  that  traffic  or  employment,  and  ends  only  after  he 
has  completely  dissociated  himself  therefrom.  Interstate  employ- 
ment follows  such  character  of  commerce  if  the  instrumentality  is 
wholly  or  partly  engaged  therein. 

What  was  it  [the  car]  engaged  in  at  the  time  it  was  disabled  ?  If 
at  that  time  it  was  in  an  interstate  movement,  its  disablement  does 
not  suspend  nor  destroy  that  interstate  character.  The  employment 
follows  the  kind  of  instrumentality  through  the  delay  in  the  repair 
shop  until  it  returns  to  the  transportation  indicated.  This  seems  to 
be  the  doctrine  in  Great  Northern  R.  Co.  v.  Otos,  239  U.  S.  M9,  36 
Sup.  Ct.  124  [Bui.  No.  224,  p.  110]  ;  Minneapolis  etc.  R.  Co.  v.  Winters, 
242  U.  S.  353;  37  Sup.  Ct.  170  [Bui.  No.  246,  p.  94] ,  ^tc.  We  need  not 
here  determine  what  might  control  if  the  instrumentality  was  di- 
verted to  intrastate  service  after  it  left  the  repair  shop. 
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Employers'  Liability — Railroad  Companies — ^Federal  Stat- 
ute—  Interstate  Commerce  —  Returning  from  Work  —  Director 
Geneval  of  Raih'oads  v.  Bennett^  United  States  Circuit  Court  of 
Appeals,  Third  Circuit  {November  12,  1020),  268  Federal  Reporter, 
page  767. — Bennett  was  employed  by  a  railroad  as  an  engineer.  He 
went  out  from  the  roundhouse  and  engaged  in  interstate  commerce. 
Upon  the  completion  of  the  work  he  proceeded  to  return  to  the 
roundhouse  to  put  up  his  engine  and  go  home,  and  while  passing 
a  train  on  an  adjoining  track  his  engine  struck  a  bulging  car  of 
the  other  train.  The  impact  tore  off  the  safety  valve  of  the  engine 
and  Bennett  was  killed  by  escaping  steam.  His  administratrix 
brought  suit  for  damages  under  the  Federal  employere'  liability  act, 
and  recovered  judgment.  The  employer  appealed  on  the  ground 
that  in  returning  to  the  roundhouse  Bennett  was  not  at  that  time  en- 
gaged in  interstate  commerce  and  that  his  engine  wr.s  not  at  the 
time  of  the  accident  an  instnimentality  used  in  furtherance  of  inter- 
state commerce.  The  court  held  that  Bennett  was  engaged  in  inter- 
state commerce  and  affirmed  the  decision.  The  opinion  is  in  pai-t  as 
follows  r 

Considering  the  question  as  it  bears  on  the  employment  of  the 
engineer,  it  was  shown  that  he  was  either  on  his  way  home  after  a 
movement  of  interstate  traffic  or  on  his  way  to  a  place  at  which  he 
might  receive  orders  for  further  movements,  either  interstate  or  in- 
trastate. The  interstate  movement  just  completed  was  not  shown 
to  have  been  merely  a  yard  shifting  movement  but  was,  so  far  as  the 
evidence  discloses,  a  movement  in  actual  furtherance  of  intei-state 
commerce.  Putting  out  of  view  the  remote  possibility  of  future 
employment  as  not  determinative  of  the  character  of  his  work  at 
the  time  of  his  injury,  the  day's  work  of  the  engineer,  so  far  as  the 
evidence  shows,  had  ended  and  his  movement  was  homeward.  An 
employee's  "trip  through  the  yard  to  his  engine  in  the  morning" 
has  been  held  to  be  a  necessary  incident  to  his  day's  work  and  necessa- 
rily to  partake  of  the  character  of  that  work.  If  the  first  train 
movement'  the  decedent  engineer  w-as  ordered  to  make  in  his  day's 
work  had  been  of  an  interstate  train,  the  trip  of  the  engine  from 
roundhouse  to  train  would  for  like  reason  have  been  an  incident 
to  interstate  commerce,  and  if  injured  in  making  the  trip,  he  would 
have  been  entitled  to  the  protection  of*  the  Federal  employers'  lia- 
bility act.  Similarly,  on  leaving  his  day's  work,  his  last  train  move- 
ment having  been  of  an  interstate  train,  his  movement  homeward 
bound  would  be  I'egarded  as  a  necessary  incident  to  the  commerce  ho 
had  just  completed.  On  both  reason  and  authoritv  we  are  of  opin- 
ion that  when  Bennett  was  injured  while  leaving  his  job  at  the  end 
of  the  day,  notwithstanding  the  movement  might  have  been,  but 
actually  was  not,  interrupted  by  an  order  to  proceed  elsewhere  on 
overtime,  he  was  but  discharging  a  duty  of  his  employment  in  a 
manner  necessarily  incident  to  the  interstate  movement  he  had  just 
completed. 
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Employers'  Liability — Railroad  Companies — Federal  Statute — 
Interstate  Commerce — Steam  Supplied  to  State  and  Interstatb 
Commerce — Gtmszewsky  v.  Director  General  of  Railroads^  Supreme 
Court  of  Errors  of  Connecticut  {April  5, 19^1)^  113  Atlantic  Reporter^ 
page  160. — Gruszewsky  was  employed  by  the  New  York,  New  Haven 
&  Hartford  Railroad  Co.  It  was  his  duty  to  generate  steam  at  a  heat- 
ing plant  in  the  yards  of  the  company.  He  was  obliged  to  feed  the 
fires  from  coal  cars  standing  near  the  boiler  house.  The  ground  was 
covered  with  snow,  and  he  was  compelled  to  keep  a  passageway  open 
between  the  boiler  house  and  the  coal  cars.  The  exposure  resultant 
from  alternately  working  in  the  hot  boiler  room  and  the  cold  yard 
caused  him  to  contract  lobar  pneumonia  from  which  he  died.  The 
tjteam  generated  in  the  heating  plant  was  used  to  heat  both  interstate 
and  intrastate  cars  standing  in  the  yards.  Gruszewsky's  widow 
brought  proceedings  for  compensation  under  the  workmen's  compen- 
sation act,  but  the  compensation  commissioner  refused  to  make  an 
award  on  the  ground  that  Gruszewsky,  when  he  incurred  the  injury 
from  which  he  died,  had  been  engaged  in  interstate  commerce.  Upon 
the  widow's  appeal  to  the  superior  court  the  latter  asked  the  advice 
of  the  supreme  court.  The  opinion  was  adverse  to  the  widow's  claim, 
and  is  in  part  as  follows : 

The  Supreme  Court  of  the  United  States  has  made  the  test  of 
whether  an  employee  was  at  the  time  of  his  injury  engaged  in  inter- 
state commerce  depend  upon  answering  in  the  affirmative  the  question: 
"  Was  the  employee  at  tne  time  of  the  injury  engaged  in  interstate 
transportation  or  in  work  so  closely  related  to  it  as  to  be  practically 
a  part  of  it?  "  (Chicago,  B.  &  Q.  B.  Co.  v.  Harrington,  241  U.  S.  177, 
36  Sup.  Ct.  517, 60  L.  Ed.  941  [Bui.  No.  225,  p.  105].) 

Several  cases  were  then  cited,  showing  the  results  of  the  application 
of  this  test.     Continuing,  the  court  said : 

Gruszewsky,  the  deceased,  was  engaged  in  the  operation  of  generat- 
ing steam  by  means  of  a  heating  plant  m  a  railroad  yard  from  whence 
the  steam  was  transmitted  in  pipes  to  cars  standing  on  a  track  of  the 
railroad,  and  by  means  of  steamplugs  connection  was  made  with  the 
cars  ana  the  steam  supplied.  The  generation  of  the  steam  and  its 
transmission  to  the  cars  was  one  process,  more  so  even  than  the  pump- 
ing of  the  water  to  the  tanks  and  the  supply  therefrom  to  the  engines, 
as  in  the  Collins  case.  There  was  no  separable  part  of  this  entire 
process.  All  of  its  instrumentalities  and  facilities  were  for  the  one 
end,  the  supply  of  heat  for  use  in  both  kinds  of  commerce. 

The  superior  court  is  advised  that  Gruszewsky,  the  deceased,  was 
at  the  time  he  contracted  pneumonia  as  described  in  the  finding  en- 
gaged in  interstate  commerce  and  subject  to  the  provisions  of  the  act 
of  Congress  of  April  22, 1908  (U.  S.  Comp.  St.,  sees.  8657-8666),  and 
that  the  claimant  is  not  entitled  to  compensation  under  chapter  284 
of  the  General  Statutes. 
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Emplotbrs'  TiXAmTiTTY — Railroad  Companies — Fej^bax.  Statute— 
Neouoengb — Fellow  Service — AsBfuuvnas  of  Bisk — DeBaur  t. 
Lehigh  Valley  B.  Ca,^  United  Staiet  CircteU  Couj*t  of  Aj^^ol*^ 
Second  Circuit  {December  15^  1920)^  269  Federd  Beport^r^  p*igi 
964- — DeB&ur  was  a  member  of  a  crew  of  a  work  train  which  ^^ 
engaged  in  grading  for  an  extension  of  a  siding  between  Hush  Sta- 
tion and  Hechester  Junction,  N.  Y.  His  daty  was  that  of  a  flagman, 
and  he  was  required  to  take  a  position  to  the  rear  of  the  wcHrk  tr:ua 
to  give  warning  of  its  presence.  At  the  time  he  was  struck  he  >^a- 
1,500  feet  to  the  rear  of  the  work  train  on  a  curve  and  was  seatou 
on  a  rail  with  his  feet  between  the  tracks^  his  arms  on  his  kn<^s  aD-i 
his  head  bent  as  if  asleep.  The  defendant  company  operated  a  kx-^l 
train  from  Manchester  to  the  P.  &  L«  junction.  There  were  bo  tuiii 
tables  at  the  latter  place,  so  the  train  was  required  ta  roturn  wirl; 
the  tender  running  before  the  engine.  As  the  train  appeoeched  Ru-ii 
Station  it  stopped  for  a  block  signal  and  whistled.  Tlien  it  pn>- 
ceeded  at  about  15  or  16  miles  an  hour  and  again  wbistkd  at  a  siim 
post.  From  hm  position  in  the  6ab  and  because  of  the-  curve  tlkf 
engineer  waB  unable  to  see  DeBaur  seated  on  the  traek.  A  bnik«^ 
man  who  was  seated  on  the  tender,  however,  did  see  him  when  tl  •* 
train  was  about  six  or  seven  car  lengths  away.  At  the  hraJEemiurs 
signal  the  engineer  whistled  and.  when  DeBaur  flowed  no  sign  of 
having  heard  the  whistle  he  signaled  for  a  stop,  bat  it  was  too  kt^ 
and  DeBaur  was  run  down  and  killed.  His  adminitstFatrix  broujrfit 
suit  for  damages,  but  after  she  had  introduced  her  evidence  tlw. 
United  States  District  Court  dismissed  the  complaint  on  the  grouul 
that  she  had  failed  to  prove  negligence  on  the  part  of  the  delendant. 
She  appealed,  but  the  judgment  was  affirmed.  The  decision  in  part 
is  as  follows: 

The  action  is  brou^it  under  the  Federal  empioyers'  liability  Act 
(Comp.  St.,  sees.  8657-8665),  and  it  is  conceded  that  the  plamtill 
below  is  entitled  to  the  benefit  of  the  provisions  of  this  act  If  the 
defendant  below  was  negligent,  it  must  be  predicated  upon  fault 
or  neglect  on  the  part  of  the  engineer  in  charge  of  the  train  which 
struck  the  deceased.  The  statute  permits  a  recovery  against  tlie 
carrier  for  death  resulting  in  whole  or  in  part  from  the  negligea^e 
of  its  officers,  agents  or  employees.  It  abrogates  the  common-kw 
rule,  known  as  the  fellow -servant  doctrine,  by  placing  the  negligence 
of  a  coemployee  upon  the  same  basis  as  the  ne^ligenee  of  an  em- 
ployer. It,  however,  saves  the  defense  of  assumption  of  risk  in  ca.-^^ 
other  than  tiiose  where  the  violation  by  the  railroad  company  of 
the  statute  enacted  for  the  safety  of  employees  may  contribute  to 
the  injury  or  death  of  the  employee. 

Upon  what  evidence  here  could  negligent  operation  be  pie<licated? 
The  duty  which  was  owed  by  those  in  charge  ol  tihe  train  which 
struck  the  deceased  was  that,  when  the  deceased  was  first  seen  sitting 
on  the  tracks,  the  engineer  was  obliged  to  use  all  means  at  his  com- 
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inmid  (o  €top  the  train.  If  he  discovered  the  deceased  in  hie  posi- 
tion of  peril,  it  was  incumbent  upon  him  to  exercise  ordinary  care 
to  stop  hie  train  and  prevent  the  accident;  but  from  the  foregoing 
facts  it  is  apparent  that  the  engineer  did  all  that  could  be  expectea 
ef  a  reasonably  prudent  man  under  similar  circumstances. 

This  testimony  is  offered  solely  as  the  plaintiff's  evidence.  There 
is  no  evidence  to  show  that  the  deceased  was,  in  fact,  sick.  We  are 
only  asked  to  infer  that  solely  from  his  sitting,  apparently  uncon- 
s<;ious  of  the  approaching  danger.  Nor  is  there  evidence  to  indicate 
that  the  engineer  from  his  position,  if  exercising  due  care,  could 
have  seen  the  deceased  in  his  position  sooner  than  he  did. 

llie  defendant  below  is  lianle  if  it  could  have  avoided  the  death 
by  the  exercise  of  ordinary  care  after  actuallj^  discovering  his  peril- 
ous situation.  We  think  the  engineer  here  did  all  that  could  be  ex- 
pected of  him  under  the  circumstances,  and  that  the  plaintiff  below 
lias  failed  to  sustain  the  burden  of  proof  of  establishing  negligence 
on  the  part  of  the  defendant  below,  which  would  require  the  district 
judge  submitting  this  case  to  the  jury. 

Judgmeiit  affirmed. 


Employkrs' Liability — ^Railroad  Comjpanibs — Federal  Statuits — 
Place  of  Suit — Chicago^  M.  and  St.  P.  liy  Co.  v.  McGinley^  Sufrenie 
Court  of  Wisconsin  {Novernher  16^  1921)^  185  Northwestern  Re- 
porter^ page  ^18, — Clarence  S-  McGinley  was  injured  in  an  accident 
about  June  12, 1920,  while  in  the  employ  of  the  C.  M.  and  St.  P.  Ry. 
Co.  as  a  box  packer  and  oiler  in  the  city  of  Janesville,  Rock  County, 
Wis.  A  suit  for  damages  was  instituted  by  him  against  his  employer 
in  Renville  County,  Minn.,  some  500  miles  from  Janesville.  The 
action  was  based  on  the  Federal  employers'  liability  act.  The  rail- 
road company  was  granted  a  restraining  order  by  the  circuit  court 
of  Rock  County,  perpetually  restraining  and  enjoining  McGinley 
from  maintaining,  carrying  on,  or  prosecuting  any  action  in  any 
court  outside  or  beyond  the  limits  of  the  State  of  Wisconsin,  for 
personal  injuries  sustained  by  him  in  the  city  of  Janesville,  Wis. 
^McGinley  appealed  from  the  order,  the  supreme  court  reversing  the 
lower  court,  with  directions  to  dismiss  the  complaint.  It  was  stated 
in  the  course  of  the  opinion  that  under  the  Federal  employers'  lia- 
bility act  the  State  courts  have  concurrent  jurisdiction  with  the 
Federal  courts.  Equity  may  enjoin  a  citizen  of  one  State  from 
prosecuting  a  personal  injury  suit  against  a  railroad  company  under 
the  Federal  act  in  the  courts  of  another  State  where  necessary  to  pre- 
vent hardship,  oppression,  or  fraud.  But  in  this  case,  simply  be- 
cause the  witnesses  do  not  live  near  by,  or  that  under  the  Minnesota 
law,  a  verdict  on  the  agreement  of  10  or  more  jurors  will  be  sufficient 
for  a  judgment,  or  that  the  jury  will  be  prevented  from  viewing 
the  premises,  the  broad  relief  granted  by  the  trial  court  will  not  be 
sustained. 
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There  was  a  charge  that  the  suitoi^'s  attorney  was  an  "  ambulance 
chaser."    As  to  which  the  court  said  in  part : 

Had  it  been  inade  to  appear  in  this  case  that  counsel  had  been 
guilty  of  such  practices,  and  that  the  defendant  herein  had  materially 
cooperated  with  counsel  in  regard  to  the  same,  we  would  seriously 
consider  this  charge  in  connection  with  the  other  reasons  assigned 
upon  which  tbe  application  for  injunction  was  based. 

We  consider  the  relief  granted  by  the  trial  court  too  broad,  and 
such  relief  should  have  been  confined,  assuming  that  a  proper  case 
for  injunction  had  been  presented,  in  the  instant  case,  to  the  injunc- 
tion with  respect  to  the  further  prosecution  of  defendant's  action  in 
the  county  of  Renville. 

EMrix)YERs'  Liability — Eailroad  Companies — Federal  Statute — 
Safety  Appliance  Act — Causal  Relation  of  Injury — Lang  v. 
New  York  Cent,  R,  Co,^  United  States  Supreme  Court  {March  l?5, 
1921)^  Jfl  Supreme  Court  Reporter^  P<m^  ^81. — Lang  was  employed 
as  a  brakeman  by  the  New  York  Central  Railway  Co.  on  its  railroad. 
A  car  with  a  defective  coupler  was  standing  on  a  siding  in  the  com- 
pany's yard  at  Silver  Creek,  N.  Y.  In  making  a  switching  opera- 
tion several  cars  were  kicked  onto  the  siding.  It  was  not  intended  to 
touch  or  in  any  way  move  the  crippled  car  at  that  time.  I-iang  was 
riding  on  one  of  the  cars  which  were  kicked  onto  the  siding  and  be- 
fore he  applied  the  brake  to  stop  them  they  bumped  into  the  crippled 
car.  The  crippled  car  had  no  drawbar  nor  coupler  apparatus  on  that 
end,  so  that  when  the  cars  came  together  their  roofs  touched  and 
Lang's  leg  was  crushed  between  them.  He  later  died  from  his  in- 
juries and  suit  was  brought  for  damages  under  the  safety-applianco 
act,  Comp.  St.,  sees.  8605-8612.  A  verdict  for  $18,000  was  granted, 
whicli  was  affirmed  by  the  appellate  division  of  the  New  York 
Sui)reme  Court  but  was  reversed  by  the  Court  of  Appeals  of  New 
York.  Plaintiff  brought  a  writ  of  certiorari  to  the  United  States 
Supreme  Court  which  affirmed  the  decision  of  the  court  of  appeals 
and  reversed  that  of  the  New  York  Supreme  Court.  Mr.  Justice 
McKenna,  who  delivered  the  opinion  of  the  court,  said  in  part: 

The  statement  that  "  owing  to  the  absence  of  the  coupler  attach- 
ment and  bumpers  on  the  crippled  car  intestate's  leg  was  caught  be- 
tween the  ends  of  the  two  cars  "  is  disputed  as  a  consequence  or  as 
element  of  decision  independently  of  what  Lang  was  to  do  and  did — 
indeed,  it  is  the  dispute  in  the  case.  Based  on  it,  however,  and  the 
facts  recited,  the  contention  of  petitioner  is  that  they  demonstrate  a 
violation  of  the  safety  appliance  act,  and  justify  the  judgment  of 
the  trial  court,  and  its  affirmance  by  the  appellate  division. 
The  opposing  contention  of  respondent  is  that— 
"  The  proximate  cause  of  the  accident  was  the  failure  of  the  de- 
ceased to  stop  the  cars  before  they  came  in  coUison  with  the  defective 
car.  The  absence  of  the  coupler  and  drawbar  was  not  the  proximate 
cause  of  the  injury,  nor  w^as  it  a  concurring  cause." 
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To  support  the  contention  St.  Louis  &  S.  F.  R.  Co.  v.  Conai'ty, 
238  U.  S.  243,  35  Sup.  Ct.  785  [Bui.  No.  189,  p.  117],  is  adduced. 

But  necessarily  there  must  be  a  casual  relation  between  the  fact  of 
delinquency  and  the  fact  of  injury  and  so  the  case  declares.  Its  con- 
cluding words  are,  expressing  the  condition  of  liability,  "that  car- 
riers are  liable  to  employees  in  damages  whenever  the  failure  to  obey 
these  safety  appliance  laws  is  the  proximate  cause  of  injury  to  them 
when  engaged  in  the  discharge  of  duty."  The  plaintiff  recovered 
because  the  case  came,  it  was  said,  within  that  interpretation  of  the 
statute. 

We  need  not  conmient  further  upon  the  case,  nor  consider  the  cases 
which  it  cites.  There  is  no  doubt  of  the  duty  of  a  carrier  under  the 
statute,  and  its  imperative  requirement,  or  ot  the  consequences  of  its 
omission.  But  the  inquiry  necessarily  occurs  to  what  situation,  and 
when,  and  to  what  employees  do  they  apply? 

The  court  of  appeals  was  of  the  view  that  it  was  the  declaration  of 
the  Conarty  case  that  section  2  of  the  safety  appliance  act  "  was  in- 
tended to  provide  against  the  risk  of  coupling  and  uncoupling  and 
to  obviate  the  necessity  of  men  going  between  the  ends  of  the  cars. 
It  was  not  to  provide  a  place  of  saiety  between  colliding  cars  and 
that  "  the  absence  of  coupler  and  drawbar  was  not  a  breach  of  duty 
toward  a  servant  in  that  situation."  It  further  decided  that  Lang 
was  in  "  that  situation "  and  he  "  was  not  one  of  the  persons  for 
whose  benefit  the  safety  appliance  act  was  passed." 

Two  questions  are  hence  presented  for  solution:  (1)  Was  the  court 
of  appeals'  estimate  of  the  Conarty  case  correct?  (2)  Was  it  prop- 
erly applied  to  Lang's  situation? 

The  court's  conclusion  that  the  requirement  of  the  safety-appliance 
act  "was  intended  to  provide  against  the  risk  of  coupling  cars"  is 
the  explicit  declaration  of  the  Conarty  case. 

That  case,  therefore,  declares  the  same  principle  of  decision  as  the 
court  of  appeals  declared  in  this  and,  wlule  there  is  some  difference 
in  the  facts,  the  difference  does  not  exclude  the  principle.  In  neither 
case  was  the  movement  of  the  colliding  car  directed  to  a  movement 
of  the  defective  car.  In  that  case  the  movement  of  the  colliding  car 
w^as  at  night,  and  it  may  be  inferred  that  there  was  no  knowledge  of 
(he  situation  of  the  defective  car.  In  this  case  the  movement  of  the 
colliding  car  was  in  the  daytime  and  the  situation  of  the  defective 
car  was  not  only  known  and  visible,  but  its  defect  was  known  by 
Lang.  He  therefore  knew  that  his  attention  and  efforts  were  to  be 
directed  to  prevent  contact  with  it.  He  had  no  other  concern  with 
it  than  to  avoid  it.  "  It  was  not,"  the  trial  court  said,  "  the  intention 
of  any  of  the  crew  [of  the  colliding  car]  to  disturb,  couple  onto,  or 
move  the  crippled  car."  It  was  the  duty  of  the  crew,  we  repeat,  and 
immediately  the  duty  of  Lang,  to  stop  the  colliding  car  and  to  set 
the  brakes  upon  it  "  so  as  not  to  come  into  contact  with  the  crippled 
c  ar,"  to  quote  again  from  the  trial  court.  That  duty  he  failed  to 
perform  and,  if  it  may  l)e  said  that  notwithstanding  he  would  not 
have  been  injured  if  the  car  collided  with  had  been  equipped  with 
drawbar  and  coupler,  we  answer,  as  the  court  of  appeals  answered, 
"  still  the  collision  was  not  the  proximate  result  of  the  defect "  or,  in 
other  words  and  as  expressed  in  effect  in  the  Conarty  case,  that  the 
collision  under  the  evidence  can  not  be  attributable  to  a  violation  of 
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the  provisions  of  the  law^  ^^but  only  that,  had  they  been  complied 
with,  it  [the  coUision]  would  not  have  resuked  in  injury  to  the  de- 
ceased." 
Judgment  affirmed. 

A  vigorous  dissenting  opinion  was  prepared  by  Mr.  Justixre  Clarke, 
Mr.  Justice  Day  concurring.  The  reasons  for  stating  the  grounds  of 
dissent  were  said  by  Justice  Clarke  to  be  ^^  because  I  think  that  the 
court's  decision  of  this  case  will  result  in  seriously  confusing  the 
law  applicable  to  the  safety  appliance  acts  of  Congress." 

The  defective  car,  though  not  intended  to  be  removed  or  coupled 
to,  was  nevertheless  standing  on  the  track  on  which  shifting  was 
going  on,  having  been  left  there  some  days  for  unloading.  The 
unloading  had  been  begun,  and  w^&  completed  on  the  day  of  the 
accident,  so  that  ^'  as  a  matter  of  fact,  the  defective  car  was  actually 
in  use  in  a  most  real  and  familiar  way  on  the  very  day  of  the  acci- 
dent. **  Various  opinions  of  the  Supreme  Court  were  cited,  giving  its 
construction  of  the  purpose  of  Congress  in  the  eaactment  of  the 
safety  appliance  acts,  starting  from  St.  L.,  I.  M.  &  S.  B.  Co.  v. 
Taylor,  210  U.  S.  281,  28  Sup.  Ct  616  (Bui.  No.  78,  p.  578)  in  which 
it  was  said  that  "the  use  of  cars  which  do  not  comply  with  the 
standard,  violates  the  plain  prohibition  of  the  law,  and  tliere  arises 
from  that  violation  the  liability  to  make  compensation  to  one  who  is 
injured  by  it."  Chief  reliance  was  placed  on  the  dedsion  in  the 
case,  Louisville  A  N.  R.  Co.  v.  Layton,  246  U.  S.  617,  37  Sup.  Ct. 
456  (Bui.  No.  246,  p.  99).  Here  a  switchman  was  injured  through  a 
defect  of  the  coupling  apparatus,  and  recovery  in  his  behalf  was 
affirmed,  although  at  the  time  of  the  injury  he  was  not  himself 
engaged  in  the  work  of  coupling,  the  court  saying : 

While  it  is  undoubtedly  true  that  the  immediate  occasion  for 
passing  the  laws  req^uiring  automatic  couplers  was  the  great  number 
of  deaths  and  injuries  caused  to  employees  who  were  obliged  to  go 
between  cars  to  couple  and  uncouple  them,  yet  these  laws  as  written 
are  by  no  means  confined  in  their  terms  to  the  protection  of  em- 
ployees only  when  so  engaged.  The  language  of  the  acts  and  the 
authorities  we  have  cited  make  it  entirely  clear  that  the  liabilitv  in 
damages  to  employees  for  failure  to  comply  with  the  law  springs 
from  its  being  made  unlawful  to  use  cars  not  equipped  as  i^iiired, 
not  from  the  position  the  employee  may  be  in  or  the  work  which  he 
may  be  doing  at  the  moment  when  he  is  injured.  This  effect  can  be 
given  to  the  acts  and  their  wise  and  humane  purpose  ean  be  accom- 
plished only  by  holding,  as  we  do,  that  carriers  are  liable  to  em- 
ployees in  damages  whenever  the  failure  to  obey  these  safety  appli- 
ance laws  is  the  proximate  cause  of  injury  to  them  wlien  engaged 
in  the  discharge  of  duty. 

Quite  similar  conditions  existed  in  another  case  cited,  Minneapolis 

&  St.  Louis  R.  R.  Co.  V.  GotBchall,  244  U.  S.  66,  37  Sup.  Ct.  598 

(Bui.  No.  246,  p.  100). 


I 


BMPLOYESS^  IJAHUXV.  121 

The  last  two  d«sisi<ms  cited  are  aubaequent  to  the  decision  in  tlie 
Coiiftirty  case  cited  by  Mr.  Justice  McKeima^  and  were  relied  upon  by 
the  New  York  Court  of  Appeals  in  its  reTersal  of  tiie  judgment  in  be- 
half of  the  plaintiff.  This  case  restricted  liability  for  damages  to 
those  cases  in  which  ^'  the  failure  to  obey  these  safety  appliances  laws 
is  the  proximate  cause  of  injury  to  them  [the  employees]  when  en- 
gaged in  the  discharge  of  duty."  The  Layton  and  Gotschall  cases 
coming  later  follow  a  divergent  if  not  contradictory  principle.  The 
opinion  concludes: 

Neither  of  the  men  injured  in  the  Layton  or  Gotschall  cases  was 
engaged  in  coupling  or  uncoupling  cars  when  the  accident  occurred, 
but  each  was  injured  because  of  defective  coupling  appliances  when 
he  was  going  over  the  cars  of  his  train  in  the  discharge  of  his  duty. 
Here  Lang  was  injured^  when  in  the  discharge  of  his  duty  because  a 
defective  car  had  been  placed  upon  a  much-used  track  in  a  busy 
yard  in  such  a  position  that  it  was  impossible  for  him  in  the  exercise 
of  due  care,  to  prevent  the  cars  he  was  seeking  to  control  from  coming 
in  contact  with  it. 

It  would  be  difficult  to  conceive  of  a  case  in  which  the  negligence 
of  the  master  could  be  a  more  immediate  and  proximate  cause  of 
injury  to  a  servant  than  it  was  in  this  case. 

Having  regard  to  the  extent  to  which  this  case  must  be  accepted  by 
otlier  courts  as  a  rule  of  decision,  it  would  seem  tliat  the  orderly  and 
intelligible  administration  of  justice  required  that  the  principle  of 
Laj'^ton  and  GotschaJl  cases  should  be  disavowed  or  overruled,  for 
that  principle  is  so  plainly  in  conflict  with  the  opinion  in  this  case 
that  courts  and  advising  counsel  will  otherwise  be  left  without  any 
rule  to'guide  them  in  the  disposition  of  the  many  similar  cases  con- 
stantly jpressing  for  disposition. 

For  the  reasons  thus  stated,  I  think  the  judgment  of  the  court  of 
appeals  entered  by  the  Supreme  Court  of  New  York  should  be  re- 
versed, and  the  original  judgment  of  the  supreme  court  affirmed. 


Employers'  Ltabtltty — Railroad  Companies — Federal  SrATtJTE — • 
Safett  Appliance  Act — ^Workmen's  Compensation  Act — ^Remedy — 
Ward  V.  Erie  R.  Co,,  Covert  of  Appeals  of  New  York  {January  /7, 
19M)^  129  Northeaatern  Reporter^  V^9^  ^^^' — Ward  was  employed  as 
a  switchman  by  the  Erie  Railroad  Co.  in  its  yard  at  Elmira.  While 
engaged  in  a  switching  operation  the  car  on  which  he  was  standing 
came  into  contact  with  another  car  which  had  no  drawhead  or  end 
sill,  and  he  was  caught  between  the  roofs.  The  car  in  this  condition 
was  a  violation  of  the  Federal  safety  appliance  act  The  switching 
operation  was*  not  in  any  interstate  commerce  movement  Ward 
brought  an  action  for  damages  against  the  Erie  Railroad  Co.  and 
recovered  a  verdict  upon  which  judgment  in  his  favor  was  rendered. 
The  employer  appealed  and  the  appellate  division  reversed  the  de- 
cision of  the  trial  court  and  set  aside  the  verdict  on  the  ground  that^ 
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because  the  accident  had  not  been  suffered  in  interstate  commerce, 
the  case  was  governed  by  the  workmen's  compensation  act  and  an 
action  for  damages  would  not  lie.  Ward  appealed  to  the  court  of 
appeals  which  reversed  the  decision  of  the  appellate  division  and 
affirmed  the- decision  of  the  trial  court  in  his  favor.  The  decision  in 
part  is  as  follows : 

The  switching  of  the  cars  was  not  in  aid  of  any  interstate  move- 
ment. There  is  no  remedy,  therefore,  under  the  employers'  liability 
act  of  Congress  (U.  S.  Comp.  St.,  sees.  8657-8665)  which  limits  its 
protection  to  employees  engaged  in  interstate  commerce  when  in- 
jury is  suffered.  But  the  absence  of  the  drawhead  or  end  sill  was 
a  violation  of  another  statute.  The  defendant,  being  an  interstate 
carrier,  was  subject  to  the  provisions  of  the  safety  appliance  act 
(act  March  2,  1893,  c.  196,  27  Stat.  L.  532),  which  gives  prot«*^tion 
to  travelers  and  employees,  whether  the  transit  at  the  moment  of 
the  injury  is  interstate  or  local.  The  plaintiff  has  a  remedy  under 
that  act,  unless  the  workmen's  compensation  act  of  New  York  (Con- 
sol.  Laws,  c.  67)  has  taken  it  away  from  him.  The  defendant  con- 
cedes that  this  could  not  be  done  if  the  remedy  as  well  as  the  right 
was  the  creation  of  the  Federal  statute.  The  argument  is,  however, 
that  all  that  Cono:ress  did  was  to  clothe  the  employee  with  a  right 
and  the  carrier  with  a  duty,  leaving  the  remedy,  in  case  of  infringe- 
ment, to  the  law  of  the  locality.  It  is  a  rule  of  the  common  law 
that  a  member  of  the  class  for  whose  benefit  a  statute  has  been 
enacted  has  a  right  of  action  against  the  offender  for  the  damages 
sustained.  The  remedy  for  violation  of  the  Federal  statute  is  given, 
it  is  said,  not  by  the  statute,  but  by  the  common  law  of  the  localitv, 
and  what  the  locality  has  given  the  localitj^  may  change.  This 
argument,  rejected  by  the  trial  court,  was  sustained  at  the  appellate 
division,  and  the  complaint  dismissed. 

We  reach  a  different  conclusion.  We  find  the  inference  irresistible 
that  the  plaintiff's  remedy,  like  his  right,  has  a  statutory  origin. 
If  the  purpose  was,  however,  not  merely  to  impose  a  duty,  but  also 
to  create  or  to  preserve  a  right  of  action  for  the  damages,  the  right 
of  action  so  established  is  immune  from  impairment  except  by  act 
of  Congress. 

Here  there  are  two  provisions  that  unmistakably  reveal  the  pur- 
pose to  give  to  the  right  of  action  for  damages  then  attaching  at 
common  law  a  statutory  confirmation  and  a  statutory  sanction.  The 
act  provides  (27  Stat.  532,  act  March  2,  1893,  ch.  196,  sec.  8)  that 
any  employee  injured  by  any  locomotive,  car,  or  train  in  use  contrary 
to  the  statute  "  shall  not  be  deemed  thereby  to  have  assumed  the  risk 
thereby  occasioned,  although  continuing  in  the  employment  of  such 
carrier  after  the  unlawful  use  of  such  locomotive,  car,  or  train  had 
been  brouglit  to  his  knowledge."  This  provision  assumes  the  exist- 
ence of  a  remedy  and  limits  the  available  defenses.  The  regulation 
of  the  remedy  is  equivalent  to  a  declaration  that  a  remedy  there  shall 
be.  The  States  were  without  power,  with  that  statute  on  the  books, 
to  make  assumption  of  risk  through  continuance  in  employment  an 
answer  to  a  suit. 

The  will  of  Congress  is  expressed  in  abbreviated  signs  and  sym- 
bols, but  none  the  less  it  is  expressed.    Enough  is  there  to  forbid 
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the  imputation  of  a  willingness  that  an  act,  describt'd  in  its  title  as 
one  to  promote  the  safety  of  employees  and  travelers,  should  be  de- 
})endent  for  its  efficacy  upon  the  pleasure  of  the  States.  It  is  written 
there  in  substance:  Anyone  for  whose  benefit  this  statute  is  enacted 
shall  have,  in  case  of  violation,  a  right  of  action  for  his  damages, 
and  it  shall  no  longer  be  a  defense  that  there  was  service  with 
knowledge  of  the  risk. 

The  judgment  of  the  appellate  division  should  be  reversed,  and 
that  of  the  trial  term  affirmed,  with  costs  in  the  appellate  division 
and  in  this  court. 


E3fPL0YER8'  LlABILIl'y — SaFE  PlACE — COMPLIANCE  WITH  STAT- 
UTE— Central  Goal  &  Coke  Co,  v.  Barnea^  Sup^^evie  Court  of  Arkan- 
sets  {July  11^  1921),  233  Southwesfefm  Reporter,  page  683.— Tom 
Thames  was  an  experienced  mine  shot  firer  in  the  employ  of  the 
Central  Coal  &  Coke  Co.  On  the  day  in  question  he  went  to  work 
at  4.30  p.  m.  He  went  directly  to  the  fourth  south  entry,  where  he 
found  shots  prepared  for  firing.  He  tamped  the  shots  and  went 
back  to  the  air  course.  He  opened  the  crosscut  and  found  gas  in  it, 
which  he  brushed  out  and  tamped  a  shot.  He  went  back  to  the  other 
side  and  fired  the  shot  that  he  had  first  tamped,  after  which  he 
returned  to  the  crosscut  and  in  an  attempt  to  fire  that  shot  with  his 
open  lamp  there  was  an  explosion  caused  by  the  accumulation  of  gas, 
which  severely  injured  him.  He  knew  that  the  gas  was  feeding  in 
there,  but  did  not  know  that  it  was  coming  in  so  rapidly.  Barnes 
brought  an  action  for  damages  because  of  his  injury.  The  State 
mine  inspector  testified  that  under  the  law  200  cubic  feet  of  air 
per  minute  was  required  to  be  circulated  in  all  working  places  in 
the  mine.  In  the  evidence  for  the  employer  it  was  claimed  that  it 
was  not  practical  to  provide  200  cubic  feet  of  air  each  minute  in  the 
crosscuts.  There  Avas  a  judgment  in  favor  of  Barnes,  and  the  com- 
l)any  appealed  to  the  supreme  court,  which  affirmed  the  lower  court, 
declaring  that  the  lower  court  had  properly  submitted  the  issue  of 
ne^^ligence,  on  the  part  of  the  company,  and  assumption  of  risk,  on 
the  part  of  Barnes,  to  the  jurj\  Judge  Hart,  speaking  for  the  court 
on  the  question  of  compliance  with  the  statute,  said : 

The  testimony  on  the  part  of  the  defendant  itself  tended  to  show 
that  the  latter  section  of  the  statute  had  not  been  complied  with. 
Counsel  seek  to  justify  the  neglect  on  the  ground  that  it  was  not 
practical  to  comply  with  the  statute.  This  is  a  matter  that  addresses 
itself  to  the  legislature,  and  does  not  furnish  a  defense  to  an  action 
for  negligence  based  on  a  noncompliance  with  the  statute. 


Employers'  Liability — Safe  Place — Guards  for  Dangerous  Ma- 
chinery— Negligence — Standard  Poi'tland  Cement  Co,  v.  Foley^ 
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TJmted  States  CirouU  Gowrt  of  Appeals  {Janucmf  S7^JSei) ,  370  Fed- 
eral Reporter  £03, — ^Foley  w«s  employed  as  mi  electrieiaii  by  the 
cement  company  at  its  cement  plant  in  Alabama;,  in  which  was  a 
large  electrically  driven  crane.  It  became  necessary  for  Foley  to  g^ 
upon  a  very  small  platform  to  examine  and,  if  necessary,  repaii*  the 
motor  which  ran  the  crane.  A  revolving  shaft  upon  whielt  was  a 
collar  with  a  projecting  set  screw  was  in  close  proximity  to  tte  motor. 
While  making  rej)airs  to  the  motor  in  the  restricted  space  of  the 
platform  Foley's  right  arm  was  caught  by  the  set  screw  and  wound 
around  the  shaft  and  severely  injured.  He  brought  suit  for  damaires 
for  personal  injuries  and  recovered  a  judgment.  The  employer  a[)- 
pealed  but  the  decision  was  afHi'med.  The  opinion  in  part  is  as  fol- 
lows: 

This  action  is  based  upon  the  employers'  liability  act  of  Aliri>ama. 
which  provides  in  substance  that,  when  a  personal  iBJnry  \s  receive<i 
by  an  employee,  the  employer  is  liable  as  if  the  Mtiployee  were  a 
stranger,  if  the  injury  is  caused  by  a  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant  of  the  employer.  (Sec.  3M0,  Civil 
Code  of  Alabama  of  1907.)  The  projecting  set  screw  was  the  defect 
plaintiff  relied  on  at  the  trial. 

Error  is  assigned  upon  the  refusal  of  the  court  to  direct  a  verdict 
for  defendant.  To  sustain  this  assignment  it  is  argued  that  a  pro- 
jecting set  screw  is  not  a  defect,  but  that  it  merely  enhances  the  risk 
of  injury  in  an  employment  that  is  inherently  dangeroua  While 
this  view  seams  to  prevail  in  some  jiirisdictions,  it  has  been  rejected 
by  the  Supreme  Court  of  Alabama,  which,  in  construing  ihe  aiel  above 
cited,  has  held  that  it  can  not  be  asserted  as  a  matter  of  law  that  an 
employer  is  not  liable  for  injury  to  an  employee  caused  by  a  project  in;: 
set  screw  on  a  revolving  shaft,  and  the  ouestion  of  liability'  of  the 
employer  was  properly  left  to  the  jury.  (jPrattville' Cotton  Mills  Co. 
^.  Mcfeinney,  178  Ala.  554,  59  So.  498.) 

The  trial  eourt  allowed  the  jury  to  determine  whether  the  pro- 
jecting set  screw  constituted  a  defect.  The  place  of  work  provided 
for  plaintiff  was  dangerous  at  best.  The  platform  was  small,  a  goolly 
portion  of  it  was  taken  up  by  the  tool  box,  and  the  breaker  coil. 
heavily  charged  with  electricity,  further  contracted  fee  space  avail- 
able. It  appears  to  us  that  there  wa»  evidence  to  siippoart  the  verdict 
th&t  it  was  negligence  on  the  part  of  the  defendant  to  leave  the  set 
screw  exposed  and  projecting  at  this  point. 

It  is  further  contended  that  defendant  was  entitled  to  a  peremptory 
instruction  in  its  favor,  because  plaintiff  failed  to  show  that  he  had 
exercised  reasonable  care  to  discover  the  defect  complained  of.  Plain- 
tiff had  the  right  to  rely  upon  defendant  to  furnish,  him  a  saffe  phiro 
to  work,  and  was  under  no  duty  to  make  an  investigation. 


Employers'     LiABiLrrY  —  Safe     Place  —  Scaffold  —  SrATirroRT 
Standard — Assumed  Risks — Ross  v.  Delaware^  L,  <k  TT,  Ry  Co., 

Court  of  Appeals  of  New  York  {May  31^  1921) ,  i*B  Northea^em  Re- 
porter^ page  108, — Stanley  Boss  was  an  employee  of  the  defendant 
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company  and  was  assisting  in  the  construction  of  a  coal  trestle.  It 
was  necessary  that  he  work  about  sixteen  feet  above  the  ground  on 
I)lanks  laid  as  a  temporary  flooring  upon  several  crossbeams.  While 
lie  was  carrying  a  heavy  beam,  one  of  the  planks  fell.  For  the  in- 
juries that  resulted  he  sought  to  recover  damages.  At  the  trial  the 
court,  in  its  instruction  to  tiie  jury,  chai'ged  that  the  planks  did  not 
constitute  a  scaffold,  and  that  section  18  of  the  labor  law  did  not 
apply,  with  the  result  that  the  jury  found  a  verdict  for  the  defendant. 
The  plaintiff  appealed  to  the  court  of  appeals,  which  held  the  charge 
erroneous  and  granted  a  new  trial.  The  court  declared  that  the 
planks  constituted  a  scaffold,  as  they  were  temporarily  laid  for  a 
temporary  object  and  raised  the  workmen  high  above  the  ground. 
X^^ontinuing,  the  court  said  that  the  planks  being  considered  a  scaffold, 
section  18  of  the  labor' law  applied.  Under  this  section  the  master 
is  no  longer  permitted  to  delegate  tlie  duty  of  construction,  us  he  is 
responsible,  no  matter  who  does  the  actual  work,  and  "it  requires 
that  scaffold  to  be  so  safe  as  to  give  proper  protection  to  the  workmen 
engaged  in  their  duty"  and  "however  careful  the  master,  he  is  re- 
Si>onsible  unless  the  scaffold  is,  in  fact,  a  proper  one — proper  to  pro- 
tect the  workman  in  his  work."  The  principle  of  assumed  risk  would 
not  be  applicable,  as  the  structure  is  held  to  be  a  scaffold. 


Emplotejrs'  Inability— -Safe  Plack — ^WAiiNiNCh— Injury  feok 
Dkfectivis  Water  Gauq£ — Niiylor  v.  HoUand-JSt.  Louis  Sugar  Co. 
et  aZ.,  Appellate  Court  of  Indiana j  Division  No.  1  (March  11  ^  1991)^ 
130  Northeastern  Reporter^  p^U^  iJ^.— ^Naylor  was  employed  by  tJie 
Holland-8t.  Louis  Sugar  Co.,  which  was  having  constructed  a  largo 
bG<*t  sugar  factory.  The  factory  was  to  have  a  row  of  steam  boilers 
on  its  iirst  floor.  The  Larrowe  Construction  Co.  (also  designated  as 
tke  Engineering  Co.),  which  was  building  the  factory,  sublet  the  con- 
tract for  installing  the  boilers  to  McNaul  Boiler  Manufacturing  Coi 
The  Holland-St.  Louis  Co.  also  agreed  with  the  Engineering  Co.  to 
have  tlie  latter  install  a  coal  conveyor  along  the  boilJBrs,  and  as  part  of 
its  agreement  tlie  Sugar  Co.  supplied  Naylor  to  the  Engineering  Co. 
to  act  as  its  superintendent.  The  boilers  which  had  been  installed  had 
defective  and  unguarded  water  gauges,  and  this  was  known  to  the 
defendants.  Without  warning,  Naylor  was  sent  to  work  on  the  con- 
veyor about  the  boilers  when  a  hydrostatic  test  of  said  boilers  was 
being  made.  One  of  the  water  gauges  bui'st  and  a  piece  of  glass  was 
thrown  into  Naylor's  right  eye,  destroying  its  sight.  Naylor  brought 
suit  for  damages  against  the  Sugar  Co.  and  the  Engineering  Co., 
but  failed  to  recover.  He  appealed  and  the  judgment  was  affirmed  as 
to  the  Sugar  Co.  because  he  was  not  its  employee  at  the  time  of  the 
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injury,  but  was  reversed  as  to  the  Engineering  Co.    The  opinion  is  in 
part  as  follows: 

The  negligence  charged  in  the  complaint  against  appellee  Engineer- 
ing Co.  is  that  it  assigned  appellant,  its  employee,  to  work  in  close 
proximity  to  the  defective  water  gauges,  well  knowing  the  danger,  and 
knowing  that  appellant  was  ignorant  of  such  danger.  The  complaint 
also  charged  negligence  on  the  part  of  the  McNaid  Boiler  Manufactur- 
ing Co.  in  putting  in  the  w^ater  gauges.  It  is  apparent  from  the  record 
that,  in  holding  the  complaint  insuiBcient  as  against  the  Engineering 
Co.,  the  theory  of  the  trial  court  was  that  the  averments  of  the  com- 
plaint showed  the  proximate  cause  of  appellant's  injuries  to  have  been 
the  said  negligence  of  the  McNaul  Boiler  Manufacturing  Co.  In  this 
the  court  was  in  error.  Even  though  the  McXaul  Boiler  Manufactur- 
ing Co.,  an  independent  contractor,  had  been  negligent  in  putting  in 
the  water  gauges,  such  fact  would  not  relieve  the  Engineering  Co. 
from  liability  to  its  emplojT^e  whom,  without  warning,  it  had  assigned 
to  the  dangerous  place  of  w^ork  when  it  knew  of  the  dangers,  and  knew 
that  its  employee  was  ignorant  thereof,  as  is  alleged  in  the  complaint. 

The  judgment  is  affirmed  as  to  appellee  Holland-St.  Louis  Sugar 
Co.,  but,  as  to  appellee  Engineering  Co.  the  judgment  is  reyersed,  with 
instructions  to  overrule  the  separate  demurrer  of  said  company  to 
the  complaint,  and  for  further  proceedings  not  inconsistent  with  this 
opinion.    Costs  taxed  against  appellee  Engineering  Co. 


Employeks'  Liability  —  Seaman  —  Safe  Appliances  —  F  e  l  l  o  w 
Servant — George  Leanj  Construction  Co,  v.  Matson^  United  Stafts 
Circuit  Court  of  AppeaU^  Fourth  Circuit  {February  i,  1921)^  37.2  Fed- 
ei'al  Reporter^  V^^  h^^- — Charles  Matson  was  an  employee  of  the 
appellant  company.  He  was  one  of  a  number  of  men  w^orking  on 
a  scow  under  the  direction  of  Martin,  a  foreman.  The  scow  was 
equipped  with  a  mast,  boom,  and  engine.  At  the  time  of  the  injury 
the  men  were  engaged  in  placing  pile-driver  leads  in  a  permanent 
position  at  the  forward  end  of  the  scow.  To  do  this  it  was  necessary 
to  use  certain  pieces  of  timber.  The  planks  selected  could  not  stand 
the  strain  and  broke,  injuring  Matson.  By  sufficient  care  in  selec- 
tion, pieces  could  have  been  found  adequate  to  stand  the  strain. 
Matson  brought  an  action  for  personal  damages  and  was  awarded 
judgment.  The  construction  company  appealed  but  the  circuit 
court  affirmed  the  district  court,  stating : 

Under  Federal  statutes,  Martin  was  not  a  fellow  servant  of  Mat- 
son,  but  a  representative  of  the  master.  Revised  Statutes,  section 
3  (Comp.  Stats.,  section  3),  gives  this  general  definition: 

"The  word  '  vessel '  includes  every  *  *  *  w^ater  craft  or  other 
artificial  contrivance  used,  or  cajjable  of  being  used,  as  a  means  of 
transportation  on  water." 

Under  title  53,  section  4612,  Revised  Statutes,  as  amended  by  act 
of  December  21,  1898,  c.  28,  section  23  (Comp.  Stats.,  section  8392). 
the  statutory  definition  of  "vessels"  and  "seamen"  are  as  follows: 
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"  In  the  construction  of  this  title,  every  person  having  the  com- 
mand of  any  vessel  belonging  to  any  citizen  of  the  United  States 
shall  be  deemed  to  be  the  '  master '  thereof ;  and  every  person  (ap- 
prentices excepted)  who  shall  be  employed  or  engaged  to  serve  in 
any  capacity  on  board  the  same  shall  be  deemed  and  taken  to  be  a 
'seaman';  and  the  term  S'esseP  shall  be  understood  to  comprehend 
every  description  of  vessel  navigating  on  any  sea  or  channel,  lake 
or  river,  to  which  the  provisions  of  this  title  may  be  applicable,  and 
the  term  'owner'  shall  be  taken  and  understood  to  comprehend  all 
the  several  persons,  if  more  than  one,  to  whom  the  vessel  shall  be- 
long." 

XJnder  these  definitions,  "  scows  "  and  "  pile  drivers  "  are  "  vessels  " 
and  Matson  was  a  "  seaman." 

By  act  March  15,  1915,  c.  153,  paragraph  20  (Comp.  Stats.,  sec- 
tion 8337a),  it  is  provided: 

"  In  any  suit  to  recover  damages  for  injuries  sustained  on  board 
vessel  or  in  its  service  seamen  having  command  shall  not  be  held 
to  be  fellow  servants  with  those  under  their  authority." 

Martin  was  a  seaman  having  direct  command  of  the  work  in  hand 
and  of  the  men  performing  it.  Matson  was  a  seaman  under  his  au- 
thority. Martin  was  therefore  not  a  fellow  servant  of  Matson,  but 
a  representative  of  the  owner  of  the  vessel. 

For  an  injury  due  to  accident,  or  to  the  mere  negligence  of  the 
master  of  the  vessel  in  giving  orders,  even  if  he  be  regarded  as  the 
representative  of  the  owner,  a  seaman  has  been  held  not  to  be  entitled 
to  recover  indemnity,  but  only  for  maintenance  and  cure.  (The 
Osecola,  189  U.  S.  158-175,  23  Sup.  Ct.  483.)  And  it  may  be  this 
rule  is  unaffected  by  section  20  oi  the  seamen's  act  above  quoted, 
as  was  held  in  Chelentis  v,  Luckenbach  S.  C.  Co.,  243  Fed.  536,  156 
C.  C.  A.  234,  and  John  A.  Roebling's  Sons  Co.  %\  Erickson  (C.  C.  A.), 
261  Fed.  986,  and  intimated  in  Chelentis  v,  Luckenbach,  247  U,  S. 
372,  38  Sup.  Ct.  501  [Bui.  No.  258,  p.  139].  But  since  under  the 
statute  the  master  of  the  vessel,  or  seaman  in  command,  is  not  a 
fellow  servant  of  those  under  his  authority,  his  selection  and  supply 
of  the  appliance  and  appurtenances  used  Jor  the  service  on  the  ship 
under  his  direction  is  the  selection  and  supply  of  the  owner,  and  for 
injury  to  a  seaman  due  to  negligence  in  such  selection  and  supply 
the  owner  is  liable  for  full  indemnity  for  the  injurv.  (The  Baron 
Napier  (4th  Circuit),  249  Fed.  126,  161  C.  C.  A.  lt8;  The  Colusa, 
248  Fed.  21,  160  C.  C.  A.  161.) 


Employ3iext  of  Children — Constitutionality  or  Statute — 
Taxation  as  Method  of  Eegulation — State  and  Federal  Powers — 
George  v.  BaXley^  United  States  Distnct  Courts  Westeivi  District  of 
North  Carolina  {Aug.  ^2,  1921)^  27 i  Federal  Reporter,  page  639.— 
Congress  attempted  to  meet  the  objections  raised  in  the  decision  of 
the  Supreme  Court  in  the  case  of  Hammer  v.  Dagcnhart  (Bui.  No.  258, 
p.  96)  by  placing  a  tax  of  10  per  cent  on  the  net  income  derived  from 
the  operation  of  establishments  employing  child  labor  contrary  to 
the  provision  of  the  statute.     Suit  was  brought  for  an  injunction  to 
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restrain  tiie  coUection  of  the  tax.  '  A  temporary  restraiiuBg  order 
was  granted  and  later  it  waB  made  permanent,  on  the  ground  that  the 
law  was  unconstitotional.  The  opinion  of  the  court  rendered  by 
District  Judge  Boyd  is  in  part  as  follows : 

The  question  which  suggests  Itself  in  the  outaet  is  whetlier  the 
last  act  is  intended  to  raise  revenue.  It  will  scarcely  be  ins^ted  that 
such  is  its  object.  It  is  more  reasonable  to  conclude  tibat  the  purpose 
of  the  tax  feature  is  to  impose  a  penalty  in  order  to  deter  tiie  viola- 
tion of  the  child  labor  provision.  It  would  Be  a  ratlier  nonpro<lu(v 
tive  revenue  system  which  imposed  taxes,  the  eifect  of  which  would 
be  to  annihilate  the  subject  of  taxation,  or  to  prohibit  the  exercLse  of 
the  privilege  for  which  the  tax  is  levied. 

Upon  consideration  of  the  prime  question  in  this  case  and  the 
authorities  bearing  upon  it,  the  conclusion  seems  to  be  irresistible  that 
the  National  Legislature  can  not  do  indirectly  that  which  it  is  for 
bidden  by  the  Constitution  to  do  directly;  and  it  being  definitely 
determined  by  the  highest  oouii;  of  the  land  that  the  ri^t  to  regulate 
labor  is  inherent  in  the  States,  then  Congress  can  not  intervene  to 
control  it,  either  by  wav  of  int^^tate  commerce,  efforts  to  levy  taxes, 
or  by  any  other  method. 

In  the  presentation  of  this  case  counsel  for  the  defendant  moved 
to  dismiss  complainant's  bill,  reiving  upon  section  3224  of  tlie  Bevised 
Statutes  (Comp.  St.,  sec.  5947),  which  is  in  the  followLog  language: 

''  No  suit  for  the  purpose  of  restraining  the  assessment  or  colkctioD 
of  any  tax  shall  be  maintained  in  any  court." 

It  IS  insisted  that  this  statute  renders  the  courts  powerless  to  iu- 
tervene  where  the  Government  is  proceeding  under  assessments  to 
collect  taxes,  no  matter  whether  the  tax  is  legal  or  iU^al,  well- 
founded  or  erroneous,  constitutional  or  unconstitutional.  If  this 
position  can  be  maintained,  then  Ccmgress,  under  the  gui^  of  raising 
revenue  by  taxation,  can  overcome  all  constitutional  barri^ns. 

The  conclusion  is  that  the  defendants'  motion  to  dismiss  for  the 
want  of  jurisdiction  should  be  denied;  that  in  passing  the  act  in 
question  Congress  exceeded  the  powers  delegated  to  the  United 
States  by  the  Constitution;  that  the  assessment  against  the  com- 
plainant is  unwarranted,  and  is  not  a  tax  such  as  contemplated  by 
law  to  raise  revenue^  but  may  be  termed  a  penalty  to  prevent  the 
violation  of  the  provisions  of  the  act,  which  could  not  be  enforced  bv 
assessment  and  warrant  of  distraint,  even  if  the  act  was  valid ;  that 
he  is  entitled  to  the  relief  prayed  for  in  this  bill ;  and  that  the  tem- 
porary restraint  heretofore  granted  should  be  made  permanent. 

Hours  of  Labor — Wages— Regulation — Constitutionality  of 
Kansas  Statute — Court  of  Indmti^l  Relations  v.  Chas.  Woljf 
Policing  Co.^  Sv/preme  Court  of  Kansas  {October  8^  1921) ,  201  Pacific 
Reporter^  page  418. — The  court  of  industrial  relations  ordered  the 
Chas.  Wolff  Packing  Co.  to  establish  certain  hours  of  labor  and  to 
put  into  effect  a  prescribed  scale  of  wages,  which  tliey  refused  to  do. 
The  plaintiff  brought  original  proceedings  in  the  Supreme  Court  of 
Kansas  to  compel  the  defendant  company  to  comply  with  its  orders. 
The  company  answered  the  proceedings  and  presented  a  number  of 
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questions  of  law.  The  plaintiff  stated  that  the  company  did  not 
show  a  good  defense  in  law.  On  the  plaintiff's  request  that  the  ques- 
tions of  law  be  disposed  of  in  advance  of  the  final  hearing,  this  pro- 
cedure was  followed  by  a  decision  in  favor  of  the  plaintiff.  On  the 
question  of  the  authority  of  the  plaintiff  to  sue  in  its  own  name  and 
prosecute  actions  in  the  supreme  court,  that  court  said : 

The  industrial  court  law  is  a  remedial  statute,  and  should  be  liber- 
ally construed  to  promote  its  object.  A  liberal  construction  is  that 
the  statute  gives  to  the  court  authority  to  prosecute  in  its  own  name 
actions  of  this  character.  The  statute  expressly  authorizes  the  court 
of  industrial  relations  to  brinjr  propjer  proceedings  to  compel  com- 
pliance with  its  orders.  Mandamus  is  a  proper  proceeding,  and  the 
court  can  bring  it.  The  industrial  court  is  not  directly  interested  in 
the  result  of  this  action ;  the  State  is  the  party  that  is  interested^  but 
the  State  has  authorized  the  court  to  bring  the  action.  This  is  at 
least  one  of  the  ways  in  which  it  may  be  brought. 

The  contention  was  made  that  proceedings  could  only  be  brought 
by  the  party  injured.  The  decision  stated  that  the  action  was  not 
brought  to  compel  the  payment  of  definite  wages  to  certain  employees, 
but  to  compel  the  company  to  obey  an  order  of  the  plaintiff  fixing  a 
scale  of  wages  and  establishing  hours  of  labor.  The  defendant  in* 
sisted  that  the  orders  of  the  plaintiff  were  not  effective  until  approved 
by  the  supreme  court,  but  it  was  held  otherwise.  The  supreme  court 
in  deciding  on  the  constitutional  questions  involved  said : 

The  defendant  contends  that  the  industrial  court  law  and  the 
orders  sought  to  be  enforced  in  this  action  violate  the  fourteenth 
amendment  of  the  Constitution  of  the  United  States,  in  that  the  law 
and  the  orders  made  thereunder  deprive  the  defendant  of  its  liberty 
and  property  without  due  process  of  law,  and  deny  to  it  the  equal 
protection  of  the  laws.  To  support  this  contention  the  defendant 
argues  that  empfoyees  can  not  be  governed  by  the  orders  of  the  in- 
dustrial court;  that  the  wages  of  the  defendant's  employees  are  not 
affected  with  a  public  interest  so  as  to  subject  such  wages  to  regulation 
by  the  State;  that  the  law  and  orders  made  by  the  industrial  court 
deprive  the  defendant  and  its  employees  of  the  freedom  of  contract 
concerning  wages;  and  that  the  classification  of  the  businesses  to 
which  the  law  applies  is  arbitrary  and  unjust.  These  matters  will  be 
discussed  in  the  order  named. 

The  statute  must  be  construed  so  as  to  uphold  its  validity,  if 
possible. 

The  basis  of  the  contention  that  the  defendant's  employees  can  not 
be  governed  by  the  industrial  court  is  that  those  employees  can  not 
be  compelled  to  work  for  the  wages  fixed,  while  the  defendant  is  com* 
pelled  to  operate  its  plant  and  to  pay  those  wages. 

The  defendant  is  not,  by  the  law,  compell^  to  operate  its  plant 
at  a  loss,  nor  is  it  prohibited  from  changing  its  business,  nor  from 
quitting  the  business,  if  it  desires  to  do  either  of  these  things  in 
good  faith,  not  intending  thereby  to  violate  any  provision  of  the  act. 

The  authorities  lead  to  this  conclusion  that  public  utilities  can  be 
compelled  to  operate  but  not  at  a  loss.    Control  of  public  service 


130  TEXT  AND  SUMMARIES  OF  DECISIONS. 

corporations  is  justified  by  the  fact  that  they  are  affected  with  a 
public  interest.  The  defendant  is  operating  a  packing  plant.  It  is 
not  a  public  service  corporation,  but  the  legislature  has  declared  that 
its  business  is  effected  with  a  public  interest,  and  for  that  reason  has 
assumed  to  exercise  control  over  it. 

If  the  defendant  is  conducting  a  business  that  is  affected  with  a 
public  interest,  it  ought  to  be  subject  to  legislative  control  the  same 
as  if  it  were  conducting  a  waterworks  system,  an  electric-light  plant, 
or  a  railroad.  When  the  defendant's  business  became  affected  with  a 
public  interest,  the  public  had  the  right  to  say  something  about  the 
manner  in  which  it  should  be  conducted. 

The  question  argued  is  not  that  the  business  of  the  defendant  is 
not  affected  with  a  public  interest,  but  is  that  the  wages  of  the  de- 
fendant's employees  is  not  affected  with  a  public  interest.  The  State 
may  control  the  rates  to  be  charged  by  those  who  are  engaged  in  a 
business  affected  with  a  public  interest.  Wages  is  one  of  the  largest 
factors  that  go  to  make  up  the  expense  of  conducting  a  business,  and 
must  be  considered  in  determining  what  the  rate  shall  be.  In  many 
instances  wa^es  can  not  be  increased  unless  rates  or  charges  are  in- 
creased, and  in  many  instances  rates  or  charges  can  not  be  decreased 
unless  wages  are  decreased.  In  all  business  enterprises  affected  with 
a  public  interest  rates  or  charges  and  wages  are  so  bound  together 
that  they  can  not  be  separated.  Rates  can  not  be  completely  con- 
trolled unless  wages  are  controlled,  and  wages  can  not  be  controlled 
unless  charges  are  controlled. 

The  compensation  paid  to  workingmen  for  their  labor  is  the  most 
fruitful  cause  of  industrial  unrest  and  of  the  conditions  produced 
thereby.  The  State  is  not  powerless  to  regulate  the  wages  to  be  paid 
for  labor  in  those  enterprises  without  the  continuance  of  which  the 
people  mi?st  suffer.  Hours  of  labor  have  been  the  subject  of  legisla- 
tive action,  and  a  number  of  laAvs  fixing  hours  of  labor  have  been 
upheld. 

Laws  fixing  minimum  wages  and  hours  of  labor  for  women  are 
justified  on  moral  and  physical  grounds ;  laws  fixing  wages  for  men 
may  be  justified  on  similar,  although  not  the  same,  ground.  Sex  is  a 
proper  basis  for  classification  of  the  subjects  of  this  kind  of  legisla- 
tion, but  it  does  not  answer  constitutional  objections.  The  dangers  to 
a  man  while  working  should  be  reduced  to  a  minimum;  the  condi- 
tions under  which  he  labors,  so  far  as  possible  should  be  conducive  to 
health  and  comfort.  Intensive  work  of  either  mind  or  body,  or  both, 
should  not  be  continued  beyond  his  powers.  A  laboring  man  with  a 
family,  for  honest  work,  should  receive  wages  sufficient  to  enable  him 
to  feed,  clothe,  and  shelter  his  family  and  educate  his  children.  If 
the  wages  received  by  him  are  not  sufficient  to  do  these  things,  he 
becomes  discontented,  and  the  evil  consequences  that  flow  from  such 
discontent  may  follow.  The  State  should — it  does — have  power  to 
protect  laboring  men  to  the  same  extent  that  it  protects  working 
women. 

In  1916  a  general  strike  of  railroad  employees  in  the  United  States 
was  threatened.  To  avoid  that  strike  Congress  passed  the  Adamson 
Law  (U.  S.  Comp.  St.,  sees.  8G80a-8680d)  which  fixed  8  hours  as  a 
day's  work,  and  fixed  the  wages  that  should  be  paid  at  not  less  than 
the  then  standard  per  day  and  a  pro  rata  wage  for  overtime.  That 
law  was  upheld  in  Wilson  v.  New,  243  U.  S.  332,  37  Sup.  Ct.  298 
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fBul.  No.  224,  p.  144],  where  the  court  declared  that  Congress  had 
authority  to  pass  the  law  under  the  commerce  clause  of  the  Consti- 
tution. If  under  the  commerce  clause  of  the  Federal  Constitution 
Congress  can  regulate  wages  and  hours  of  labor  of  those  working  on 
railroads,  the  State  under  the  police  power  should  be  able  to  regu- 
late the  wages  and  hours  of  labor  of  those  working  in  a  packing 
plant  operating  wholly  wuthin  the  State.  The  powers  of  Congress 
under  the  commerce  clause  of  the  Constitution  are  no  greater  than 
the  authority  of  the  State  under  the  police  power.  Congress  is 
controlled  by  the  fifth  amendment  to  the  Constitution,  which  pro- 
vides that  no  person  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,  while  the  State  is  bound  bv  the  four- 
teenth amenclment,  which  provides  that  no  State  shall  (deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law.  Con- 
gress in  its  entire  field  of  legislation  nuist  be  obedient  to  the  fifth 
amendment  the  same  as  the  States  in  their  field  of  legislation  must 
be  obedient  to  the  fourteenth  amendment  to  the  Federal  Consti- 
tution. 

Legislation  to  meet  emergencies  arising  in  the  State  similar  to 
those  arising  in  the  Nation  ought  to  be  upheld  for  reasons  the  same 
or  similar  to  those  given  in  Wilson  v.  New,  The  duty  of  the  Federal 
Government  to  protect  from  suffering  the  people  of  the  Nation  is  no 
more  binding  than  that  of  the  govermnent  of  the  State  to  protect  its 
people  from  suffering.  If  the  Adamson  law  was  compelled  by  an 
emergency,  the  Kansas  industrial  court  law  was  likewise  compelled 
by  an  emergencj^  The  purpose  of  the  latter  law  is  to  meet  such 
emergencies  as  will  prevent  a  suspension  or  interference  with  the 
operation  of  the  several  kinds  of  business  named  in  that  law.  This 
purpose  is  revealed  by  the  entire  act. 

A  part  of  the  subject  that  has  just  been  discussed  and  inseparably 
connected  with  it  is  the  defendant's  contention  that  the  law  deprives 
employers  and  employees  of  the  freedom  of  contract  concerning 
wages.  Practically  every  law  regulating  the  conduct  of  men  restricts 
their  freedom  of  action,  and  practically  every  law  regulating  business 
affected  with  a  public  interest  restricts  the  freedom  of  contract. 
Every  law  that  has  been  passed  regulating  wages  or  the  hours  of 
labor  has  been  a  law  restricting  the  freedom  of  contract.  A  large 
luimber  of  these  have  been  upheld,  and  they  must  continue  to  be 
upheld  if  the  State  is  to  perform  its  governmental  functions  and 
l>revent  violence  caused  by  controversies  between  employers  and 
employees  over  these  questions.  If  the  State  can  make  regulations 
for  the  government  of  a  business  affected  with  a  public  interest,  it 
ought  to  be  able  to  extend  that  regulation  to  the  wages  paid  to  the 
employees  of  that  business.  The  flow  of  food  supply  from  producer 
to  consumer  should  not  be  stopped  by  conditions  produced  by  indus- 
trial unrest  arising  out  of  wage  problems.  If  that  flow  is  threatened 
and  the  State  under  its  police  power  can  remove  the  danger,  that 
should  be  done.  That  and  that  alone  the  Kansas  industrial  court  law 
attempts  to  do.  * 

The  legislature  had  power  to  enact  the  industrial  court  law  and 
to  make  it  apply  to  the  classes  of  business  named  therein,  without 
including  any  other  class. 
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HoUBfi  QV  Li^BOR — ^WOXEN — ^Makufagturing  ajcd  Mbohanic2al  £s- 
TABtssBuxNTs — Nbwbfafbr  Gompant — S^oic  Y.  CrmmsSy  Supreme 
C^mrt  of  NebrmJca  {February  10 ^  1991)^  181  Northwestern,  Reporter^ 
page  66^. — In  Nebraska  there  is  a  law  prohibiting  the  employment 
of  women  (Laws  1919,  Ch.  190)  in  any  manufacturing,  mechanical, 
or  mercantile  establislmient  for  more  than  9  hours  a  day,  or  in  the 
ni^kttime  after  10  p.  m.  Orounse  was  superifjttendent  of  the  World 
Publishing  Co.,  which  was  engaged  in  publi^ing  a  daily  and 
Sunday  newspaper.  He  required  eight  women  who  were  employed  in 
the  mailing  room  to  work  after  10  p.  m,  and  before  6  a.  m.  He  was 
charged  with  the  violation  of  the  act  above  mentioned,  but  the  pros- 
ecution was  dismissed  by  the  district  court  on  the  ground  that  the 
publishing  company,  not  being  a  manufacturing,  mechanical,  or  mer- 
cantile establishment,  did  not  come  within  the  provisions  of  the  law. 
The  county  attorney  took  exception  to  this  decision.  The  suprane 
court  in  affirming  the  decision  of  the  lower  court  said  in  part : 

The  courts  are  not  in  entire  accord  on  the  question  of  whether  or 
not  such  a  publishing  company  is  a  manufacturing  establidunent 
within  the  commonly  understood  meaning  of  that  term. 

The  work  which  characterizes  the  business  of  publishing  a  news- 
paper is  the  gathering  and  disseminating  of  news,  the  furnishing  t/> 
subscribers  of  various  kinds  of  information,  the  carrying  of  adver- 
tisements, and  the  writing  of  editorials  and  articles  on  matters  of 
public  interest.  Machinery  and  mechanical  labor  are  indispensable, 
but  are  only  incidental  to  the  carrying  on  of  the  main  purpose  of 
the  business.  A  newspaper  is  the  product  of  intellectual  effort,  not 
of  mechanical  labor. 

A  newspaper  publishing  house  not  being,  then,  a  manufacturing^ 
establishment,  can  it  be  said  to  be  a  mechanical  establishment  within 
the  purview  of  the  law  ? 

The  statute  is  not  directed  specifically  at  mechanical  labor  wher- 
ever the  same  may  be  performed,  but  at  all  labor  performed  by 
women  in  those  institutions  only  which  ar«  to  be  classed  as  mechan- 
ical establishments.  For  the  general  purpose  of  the  law,  it  was 
evidently  deemed  best  by  the  lawmakers  to  describe  in  what  estab- 
lishments female  labor  should  be  regulated,  rather  than  to  attempt  to 
regulate  certain  kinds  of  labor  in  all  establishments.  Almost  all 
business  establishments  employ  some  mechanical  element  in  tlieir 
operations.  The  mere  fact  that  machinery  or  mechanical  appliances, 
or  mechanical  or  manual  labor,  is  used,  or  found  to  be  employed,  does 
not  necessarily  characterize  the  establi^iment  as  a  mechanical  estab- 
lishment. 

What  has  been  said  with  regard  to  manufacturing  has  also  some 
bearing  in  the  interpretation  of  the  word  "  mechanical,**  as  applied 
to.  establishments.  A  newspaper  can  not  be  said  to  be  the  product 
of  mechanical  effort  any  more  than  it  can  be  said  to  be  a  manufac- 
tured article,  nor  can  it  be  said  that  a  newspaper  publii^ing  house, 
taken  as  an  entirety,  is  a  mechanical  establishment  within  the  mean* 
ing  of  the  law. 


SO^MA  ^¥  aiB&VIO£»  13d 

It  19  our  opinion,  4J3£ref  ore,  tkat  a  new8pi4)er  {Ni>UiflhH)c  house,  Bueh 
as  the  one  here  before  us,  is  not  one  of  the  iDstitutions  where  the  leg- 
islature intended  to  regulate  the  hours  of  employment  of  women. 


Houns  OP  Sekvigb — ^Rahjioads — ^Tei^graph  Offices  CoNTTNtr^jsLT 
Opkraiw)— Day  ano  Night  Offices — Mealtimb — United  States  ▼. 
Cornwall  <&  L.  B,  Go.^  United  States  District  Cowrt  far  PefmsyU 
vania  {Novernber  189,  1900)^  W8  Federal  Reporter^  page  680,— Th^ 
United  States  brought  suit  against  the  Cornwall  &  Lebanon  Rail- 
road  Co,  for  the  violation  of  the  federal  "  hours  of  service  "  act  of 
March  4, 1907  (Comp.  St.,  sec.  8678)  which  provides  in  part; 

That  no  operator,  train  dispatcher,  or  (^her  employee  who  by  the 
use  of  tlie  telegraph  or  telephone  dispatches,  reports,  transmits,  re- 
ceives, or  delivers  orders  pertaining  to  or  affecting  train  movements 
shall  be  Required  or  permitted  to  be  or  remain  on  duty  for  a  longer 
period  than  nine  hours  in  any  twenty-four-hour  period  in  all  towers, 
offices,  places,  and  stations  continuously  operated  night  and  day,  nor 
for  a  longer  period  than  thirteen  hours  in  all  towers,  offioes,  places, 
and  stations  operated  only  during  the  daytime. 

The  railroad  company  operated  a  telegraph  office  in  Lebanon,  Pa. 
The  hours  during  which  it  remained  open  were  from  6  a.  m.  to  d  p.  m, 
in  winter,  and  from  6  a.  m.  to  10.30  p.  m.  in  summer.  Killinger,  one 
of  the  telegraphers,  was  required  to  remain  on  duty  from  6  a.  m.  to  5 
p.  m.,  a  period  of  11  hours,  when  he  was  succeeded  by  another  oper- 
ator who  worked  until  closing  time.  In  holding  tiiaJ;  this  was  a  vio- 
lation of  the  law  the  court  said  in  part : 

The  sole  question  presented  as  to  Killinger,  therefore,  is  whether 
he  was  employed  in  a  "  daytime  "  office  or  a  "  day  and  night "  office. 
In  determining  the  question,  the  nature  and  purpose  of  the  act  must 
be  borne  in  mind.  In  interpreting  the  proviso,  it  must  be  given  such 
reaspnable,  sensible  construction  as  will  promote  its  beneficial  pur- 
pose, and  effect  the  intention  of  the  Congress  that  enacted  it. 

It  is  reasonable  to  suppose  that  Congress  intended  in  general  to 
include  in  the  "  daytime  ^  class  such  offices  as  had  the  lighter  business, 
which  could  be  readily  handled  by  one  operator,  and  to  include  in  the 
"  night  and  day  "  class  those  offices  which  had^  such  amount  of  busi- 
ness as  would  require  several  operators,  in  which  case  only  would  it 
be  practical  to  have  a  9-hour  limit.  Therefore,  in  the  former  class  the 
l:S-honr  period  was  allows ;  in  the  letter,  only  a  9-hour  period. 

In  the  case  of  Killinger,  his  hours  were  from  6  a.  m.  untU  5  p.  m.,  or 
11  honn,  when  he  was  succeeded  by  another  operator,  wlio  served 
from  5.  p.  m.  until  9  p.  m.  or  10.30  p.  m.  The  office  itself  was  open 
15  hours  in  winter  and  16 J  hours  m  summer.  It  was  not  such  an 
office  as  was  contemplated  by  Congress  in  the  term  "operated  only 
during  the  daytime,''  and  the  Government's  contention  is  conse- 
quently eorrect,  tha;t  defendant  violated  the  act  in  requiring  Killija|orer 
to  remain  on  duty  more  tiian  9  hours. 

In  the  last  five  counts  tiie  railroad  company  was  charged  with  the 

yiolation  of  that  part  of  the  law  that  prohibits  the  employment  of 
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a  telegrapher  for  more  than  13  hours  in  a  24-hour  period  in  a  "  day- 
time "  office.  The  company  required  Garman,  its  telegraph  operator 
at  Bellaire,  Pa.,  to  remain  on  duty  from  6.40  a.  m.  to  9  p.  m.,  a 
total  period  of  14  hours  and  20  minutes.  Of  that  period  the  office 
was  temporarily  closed  50  minutes  in  the  morning,  and  30  and  40 
minutes  at  noon  and  in  the  evening,  respectively,  when  Garman  got 
his  meals.  The  railroad  company  contended  that  these  periods 
should  be  deducted  from  the  total  hours  of  service.  The  court,  how- 
ever, refused  to  allow  this  deduction,  saying  in  part: 

It  is  contended  by  defendant  that,  if  the  period  of  30  or  40  minutes 
for  meals  at  noon  and  in  the  evening  be  deducted,  together  with  a 
50-minute  period  in  the  morning,  it  would  bring  the  time  Garmaii 
was  on  duty  within  the  13  hours.  This  presents  a  question,  there- 
fore, not  arising  in  the  case  of  Killinger,  viz :  Is  a  respite  granted 
the  operator  during  the  period  for  meals  to  be  deducted  from  his 
hours  of  duty?  In  the  Atchison  case  the  Supreme  Court  said:  "A 
triflinsT  interruption  would  not  be  considered."  (220  U.  S.  37,  31 
Sup.  Ct.  362.)  It  has  been  practically  held,  in  the  cases  to  which 
reference  has  already  been  made,  that  the  defendant  can  not  break 
the  continuity  of  working  hours  by  closing  the  office  for  small  periods 
of  30  or  40  minutes  durmg  the  ^ay,  and  in  this  manner  avoid  the 
statute.  (U.  S.  v.  St.  Louis  Southwestern  Railway  Co.  of  Texas 
(D.  C),  189  Fed.  954.) 

The  statute  was  intended  to  promote  the  safety  of  employees  and 
the  traveling  public  by  affording  sufficient  time  for  recreation  and 
rest,  so  that  small  periods  during  their  hours  of  duty  for  meals  would 
not  offer  any  opportunity  for  rest  as  contemplated.  Such  intermis- 
sion must  be  counted  as  a  part  of  the  continuous  service.  Brief 
periods  allowed  for  meals  should  not  be  deducted  from  the  time  of 
service;  they  are  "trifling  interruptions,"  in  the  language  used  by 
the  Supreme  Court  in  the  Atchison  case.  It  follows  that  Garman 
remained  on  duty  more  than  13  hours  in  a  24-hour  period,  in  viola- 
tion of  that  statute. 

Defendant  must  accordingly  be  found  guilty  upon  each  of  the  11 
counts.  In  none  of  the  cases  does  the  violation  appear  aggravated ; 
hence  judgment  will  be  entered  against  defendant  for  the  minimum 
fine  of  $100  on  each  of  the  counts,  being  a  total  of  $1,100.  Defendant 
to  pay  the  costs. 


Hours  of  Service — Railroads — Telegraph  Operators — ^  Ok 
l^x'TY  " — United  States  v.  New  York^  N.  H.  and  H.  R.  Co,^  Unit^ 
States  Circuit  Court  of  Appeals^  First  Circuit  {June  29^  19X1),  gTi 
Federal  Reporter,  page  S2L — Charles  W.  Crane  was  employed  by 
the  defendant  company  as  a  telegraph  operator  at  its  station  at 
Marlboro  Junction,  in  the  State  of  Massachusetts.  He  was  paid  for 
12  hours'  service  out  of  24-hour  periods,  but  was  actually  on  duty 
between  5  and  7  hours.  His  hours  were  4  p.  m.  to  4  a.  m.,  but  he  ma 
relieved  several  times  during  the  night  by  the  train  dispatcher,  and 
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during  these  periods  of  relief  he  could  go  and  come  as  he  pleased,  as 
he  was  not  subject  to  any  call.  The  United  States  brought  an  action 
against  the  employer  to  recover  penalties  provided  for  violations  of 
the  Federal  hours  of  service  act  of  March  4, 1907  (see  case  above). 

The  district  court  found  in  part  as  follows: 

That  the  release  periods  allowed  to  the  operator  should  be  de- 
ducted from  his  total  hours  of  service,  and  that  when  he  was  re- 
leased for  a  definite  time  by  the  train  dispatcher  he  was  not  "on 
duty." 

An  appeal  was  taken  to  the  circuit  court  of  appeals,  which  affirmed 
the  judgment  of  the  district  court.  Judge  Johnson,  in  the  course  of 
the  opinion,  said : 

The  controlling  purpose  of  Congress  in  the  enactment  of  this 
statute  was  the  protection  of  the  lives  of,  the  traveling  public,  by 
preventing  the  employment  of  men  charged  with  responsible  duties 
as  to  movements  of  trains  by  telegraph  or  telephone  for  so  long  a 
time  as  to  render  them  incapable  or  performing  their  duties  effi- 
ciently. 

The  act  applies  to  all  stations  "  continuously  operated  night  and 
day  "  and  provides  that  a  telegraph  operator  shall  not  "  be  required 
or  permitted  to  be  or  remain  on  duty  for  a  longer  period  than  nine 
hours  in  any  twenty- four  hour  period"  in  such  stations  except  in 
case  of  emergency. 

The  Supreme  Court  of  the  United  States  having  decided  that  the 
9  hours  of  service  in  24  in  which  a  telegraph  operator  is  employed 
need  not  be  continuous,  but  that  the  aggregate  of  his  employment 
within  the  24-hour  period  determines  whether  he  has  been  employed 
more  than  9  hours  in  contravention  of  the  act,  the  test  which  has 
since  been  applied  by  the  courts  in  the  construction  of  this  act  has 
been  whether  the  release  periods  were  of  such  substantial  length  and 
at  such  a  time  as  to  afford  rest  and  release  from  the  strain  of  labor. 
In  the  present  case  the  operator  had  three  release  periods,  each  of 
them  of  more  than  an  hour  in  length,  and  knew  each  day  when  he 
came  to  work,  as  he  testified,  that  he  would  receive  these  release 
periods  at  substantially  the  same  time  and  for  the  same  duration  as 
on  previous  days.  He  was  notified  by  the  train  dispatcher  at  the 
close  of  each  period  of  actual  service  when  he  might  leave  and  when 
he  should  return  to  his  post  and  during  these  intervals  he  was  free 
to  employ  himself  as  he  saw  fit. 


Housing  —  Eegulatiox  of  Rents  —  Constitutionality  of  Rent 
Law — Public  Interest — Block  v.  Hirsh^  United  States  Supreme 
Court  {April  18^  1981)^  U  Supreme  Court  Reporter^  page  458. — 
Julius  Block  was  in  possession  of  a  house  in  the  city  of  Washington, 
D,  C.,  under  a  lease.  Before  the  expiration  of  the  term  of  the  lease 
Hirsh  bought  the  house  and  gave  Block  notice  to  vacate  when  the 
lease  expired.    Upon  the  expiration  of  the  lease  Block  refused  to  sur- 
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vfrndet  poaemAosi  on  the  gnnmd  thai  uader  act  oi  OetolMr  20,  1M9, 
chapter  80,  Title  II,  41  Stiai.  207,  lie  was  sot  raqoinMl  to  i^  flo.  The 
act  cite<i(  wag  passed  to  velieve  emi^o jieefl  ol  the  Fedeai  ODvefanent 
from  excessive  rentals  for  hotmes,  and  pisovided  that  ^anaiits  of  dwell- 
ings could  not  be  ejected  for  refusal  to  pay  increased  reBtals,  nor, 
when  a  lease  under  which  they  have  been  holding  possession  expired, 
could  they  be  required  to  either  vacate  or  pay  a  high^  rentU.  Hirsh 
sued  for  possession,  and  Block  set  up  <ihe  law  as  a  defanee.  The  CiNxrt 
of  Appeals  of  the  District  of  Columbia  declared  the  law  unconstitu- 
tional, and  the  case  was  brought  to  the  United  States  Suprrane  Court 
cm  an  applieatien  for  a  writ  of  emor.  In  reversiiig  the  decision  of 
the  District  of  Columbia  court,  and  declaring  the  law  eenstitotional, 
Mr.  Justice  Holmes,  delivering  the  opinion  of  the  court,  said  in  pa^ : 

The  question  is  whether  the  statute  is  con^tutional  or,  as  held  by 
the  Court  of  Appeals,  an  attempt  to  authorize  the  taking  of  property 
not  for  public  use  and  without  due  process  of  law,  and  for  this  and 
other  reasons  void. 

No  doubt  it  is  true  that  a  legislative  declaration  of  facts  that  are 
material  only  as  the  ground  for  enacting  a  rule  of  law,  for  instance, 
that  a  certain  use  is  a  public  one,  may  not  be  held  conclusive  by  the 
courts.  But  a  declaration  by  a  legislature  concerning  public  condi- 
tions that  by  necessity  and  duty  it  must  know,  is  entitled  at  least  to 
great  respect.  In  this  instance  Congress  stated  a  publicly  notorious 
and  almost  world-wide  fact.  That  the  emergeincy  declared  by  the 
statute  did  exist  must  be  assumed,  and  the  <][uestion  is  whether  Con- 

fress  was  incompetent  to  meet  it  in  the  way  la  which  it  has  been  met 
y  mo^  of  the  civilized  countries  of  the  world. 
The  general  proposition  to  be  maintained  is  that  circumstances  have 
clothed  the  letting  of  buildings  in  the  District  of  Columbia  with  a 
public  interest  so  great  as  to  jnstify  regulation  by  law.  Plainly  cir- 
cumstances may  so  change  in  time  or  so  differ  in  space  as  to  dothe 
with  such  an  interest  what  at  other  times  or  in  other  places  would  be 
a  matter  of  purely  private  concern. 

Decisions  sustaining  laws  regulating  the  construction,  etc.,  of 
buildings  were  noted,  and  the  court  continued : 

But  if  to  answer  one  need  the  legislature  may  limit  height  to  answer 
another  it  may  limit  rent.  We  do  not  perceive  any  reason  for  deny- 
ing the  justification  held  good  in  the  foregoing  cases  to  a  law  limit- 
ing the  property  rights  now  in  question  if  the  public  exigency  requires 
that.  The  reasons  are  of  a  different  nature,  but  they  certainly  are 
not  less  pressing.  Congress  has  stated  the  unquestionable  embarrass- 
ment of  Government  and  danger  to  the  public  health  in  the  existing 
condition  of  things.  The  space  in  Washington  is  necessarily  monopo- 
lized in  comparatively  few  hands,  luid  letting  portions  of  it  is  as  mudi 
a  business  as  any  other.  Housing  is  a  necessary  of  life.  All  the  ele* 
ments  of  a  public  interest  justifying  some  degree  of  pubtic  control 
are  present.  The  only  matter  that  seems  to  us  open  to  debate  is 
whether  the  statute  goes  too  far.  For  just  as  there  comes  a  point  at 
which  the  police  power  ceases  and  leaves  only  that  of  eminent  domain, 
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it  may  be  conceded  tlia4^  regulaiioiis  of  the  present  sort  pressed  to  a 
certain  height  might  amount  to  a  taking  without  due  process  o£  law. 

Noting  that  the  act  was  of  only  temporary  effect,  asd  that  pro- 
vision was  made  to  secure  to  the  landlord  a  reasonable  rent,  the  act 
was  sustained. 

There  was  a  vigorous  dissenting  opinion  by  Mr.  Justice  McKenna, 
concun-ed  in  by  three  others,  claiming  tliat  the  act  was  in  violation  of 
the  fifth  amendment.  This  forbids  the  enactment  by  Congress  of  any 
law  depriving  of  life,  libeity,  or  property  without  due  process,  or 
taking  private  property  for  public  use  without  just  compensation. 


Insubance  of  Employees — Powbk  of  Mdnicifalities — Life  In- 
SUBANCIB — People  ex  rel.  Terbv-sh  and  Powell  {Inc.)  v.  Dibble^  City 
Comptroller^  Supreme  Court  of  New  York^  Special  Term  {February 
19,  1921),  189  New  York  SuppUment,  page  ^9.— The  city  of  Sche- 
nectady, N.  Y.,  by  an  ordinance  authorized  and  directed  its  mayor 
to  enter  into  a  contract  for  group  life  insurance,  insuring  the  lives 
of  city  officers  and  employees  other  than  those  whose  salaries  were 
fixed  by  law.  A  policy  had  been  issued  to  the  city,  under  the  tenns 
of  which  one  death  claim  had  been  paid*  The  comptroller  refused 
to  pay  the  premium,  claiming  that  the  city  had  no  authority  in  law 
to  make  such  a  contract  of  insurance.  A  writ  of  m^damus  was 
sued  for  against  the  comptroller  to  compel  the  payment  of  the 
premiums  due. 

The  application  for  a  mandamus  was  denied,  Judge  Borst  stating 
the  reasons  as  follows : 

A  search  for  authority  confeiTed  by  the  legislature  docs  not  reveal 
any  enactment  granting  power,  express  or  implied,  within  the  ac- 
.  cepted  provisions  of  law  laid  down  by  Mr.  Dillon,  authorizing  the 
tafcing  of  the  policy  in  guestion  by  the  city  and  incurring  liability 
therefor.  The  workmen^s  compensation  law  (Consol.  Laws,  c»  67) 
does  not  authorize  it,  for  that  insurance  only  relates  to  hazardous 
employments,  while  the  employees  [are]  actually  engaged  in  the  serv- 
ice of  the  employer,  while  the  insurance  in  question  is  general  life  and 
permanent  disability  insurance  to  the  employee,  insuring  him  against 
loss  from  death  or  such  disability,  irrespective  of  whether  such  death 
or  disability  occurred  from  any  act  irt  the  course  of  his  employment. 

Neither  m  the  charter  of  second-class  cities  nor  in  General  City 
Law  (Consol.  Laws,  c.  21),  art.  2-a,  added  by  chapter  247,  Laws  of 
1913,  known  as  the  home-rule  law,  can  be  found  any  provision 
authorizing  the  power  claimed  on  the  part  of  the  city  to  take  the  in- 
surance in  question.  This  insurance  has  no  relation  to  the  public 
health,  pnblic  morals,  nor  the  public  safety,  nor  any  of  the  other  ob- 
jects which  come  within  the  scope  of  the  city's  power.  Attention  is 
called  to  the  granting  of  pensions  to  city  employees,  but  it  will  be 
noted  that  in  such  cases  the  action  of  the  city  authorities  is  provided 
for  by  legislative  enactment. 
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Labor  Organizations — Boycott — Conspiracy — C losed-Shop 
Agreement — Monopoly — ^Injunction — Brescia  Const.  Co.  v.  Stone 
Masons^  Contractors*  Association  et  ah^  Supreme  Court  of  New  York^ 
Appellate  Division  {March  4?  1921)^  187  New  York  Supplement^ 
page  77. — The  plaintiff  is  a  company  almost  entirely  owned  by  Bres- 
cia, and  is  engaged  in  the  business  of  doing  stone  and  brick  consti-uc- 
tion  work.  The  defendants  are  an  association  of  employers  who  are 
also  engaged  in  a  contracting  construction  business  in  stone  and 
brick,  known  as  the  Stone  Masons*  Contractors'  Association,  and 
various  labor  iniions,  composed  of  members  wlio  are  engaged  in  brick- 
laying and  stone  masonry  work.  The  defendant  employers'  associa- 
tion had  an  agreement  with  the  defendant  union  whereby  the  em- 
ployers undert(X)k  to  employ  none  but  union  labor  on  their  jobs,  and 
the  unions  agreed  to  refuse  to  permit  any  of  their  members  to  work 
for  contractors  who  were  not  membei^s  of  the  asso(!iation  or  who  were 
not  in  good  standing.  Brescia  had  been  a  member  of  the  employers' 
association,  but  owing  to  a  difference  of  opinion  on  the  subject  of 
dues  he  was  expelled.  The  William  Phelan  Realty  Co.  had  under 
way  a  building  project  in  the  Bronx  and  contracted  with  Brescia  for 
the  construction  of  the  stone  and  mason  work  of  the  foundations. 
After  Brescia  got  started  with  this  work  the  employers'  association 
brought  pressure  to  bear  on  the  unions  to  compel  the  latter  to  call  off 
the  men  worj^ing  on  Brescia's  job.  Brescia  got  other  men,  but  again 
the  unions  called  the  men  off  the  work.  Brescia  brought  suit  for 
damages  and  for  an  injunction  against  all  the  parties.  The  defend- 
ants set  up  their  agreement  in  defense,  and  the  comi^laint  was  dis- 
missed upon  the  merits.  The  plaintiff  appealed,  and  the  decision  was 
revei-sed.  In  granting  the  injunction  i)ra3'ed  for  the  court  said  in 
I)art : 

Assuming  that  Brescia  was  justly  expelled  by  the  Contractors'  As- 
sociation from  its  membership,  its  jurisdiction  over  him  ceased  with 
his  expulsion.  The  difference  between  him  and  that  association  did 
not  justify  the  means  it  adopted  in  depriving  the  plaintiff  of  its  work- 
men and  driving  it  out  of  business.  It  resorted  to  unlawful  methods 
in  punishing  the  plaintiff  because  its  president  may  have  offended 
the  officers  of  the  association  or  refused  to  comply  with  its  mandates. 
The  defendant  Contractors'  Association  being  without  lawful  war- 
rant to  destroy  plaintiff's  business,  it  follows  that  those  who  actually 
aided  and  abetted  it  in  effectuating  these  illegal  acts  are  equally  cul- 
pable with  it. 

The  defendant  unions,  in  acting  as  the  tools  or  instrumentalities  of 
the  (Contractors'  Association  for  meting  out  punishment  to  the  plain- 
tiff corporation,  thus  also  became  wrongdoers.  As  has  been  observed, 
the  labor  unions  had  no  grievance  of  their  own  against  the  plaintiff, 
and  .yet  they  carried  out  the  behests  of  the  Contractors'  Association 
to  riiin  the  lawful  occupation  of  the  plaintiff.  The  acts  of  the  com- 
bined associations  were  malicious,  wanton  interferences  with   the 
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rights  of  the  plaintiff,  which  contravened  the  provisions  of  section 
580  of  the  penal  law  (Consol.  Laws,  c.  40),  which  declared  that: 

"  If  two  or  more  persons  conspire  *  *  *  5.  To  prevent  an- 
other from  exercising  a  lawful  trade  or  calling,  or  doing  any  other 
lawful  act  by  force,  wireats,  intimidation^  *  ♦  *  ^j^^l^  ^f  them  is 
guilty  of  a  misdemeanor." 

It  seems  to  us  clear  that  the  provisions  of  the  agreement  between 
the  defendants  which  obligated  the  members  of  the  union  to  work  ex- 
clusively for  members  of  the  Stone  Masons'  Contractors'  Association, 
with  the  unimportant  exception  therein  mentioned,  as  well  as  that 
])rovision  of  the  agreement  which  requires  the  members  of  the  de- 
fendant unions  not  to  do  any  work  "  for  or  under  any  contractor, 
builder,  corporation  or  persons  owing  money  to  any  member  of  the 
Stone  Masons'  Contractors'  Association,  for  work  performed  or  ma- 
terials furnished,"  are  illegal  and  against  public  policy.    The  effect 
of  such  a  contract  is  to  force  by  intimidation,  threats,  and  coercive 
measures  one  who  is  imwilling  to  become  a  member  of  the  Contrac- 
tors' Association  to  join  it,  or,  upon  his  failing  so  to  do,  to  deprive 
him  of  the  labor  which  he  may  require  and  to  interfere  with  his 
pursuit  of  his  lawful  vocation ;  and  in  case  any  debt  is  claimed  to  be 
due  to  any  member  of  the  Contractors'  Association,  the  agreement 
contemplates   that   the   labor   unions   will    assist   in   collecting   by 
arbitrary  and  oppressive  measures  claims  thus  asserted.     In  other 
words,  instead  of  according  alleged  debtors  the  right  to  have  their 
disputes  determined  by  the  lejral  tribimals  established  for  that  pur- 
pose,  the  defendant   associations   have   constituted  themselves  the 
judges  of  the  facts  and  the  law  and  the  agencies  for  enforcing  their 
unauthorized  decrees. 

Another  grave  objection  to  the  agreement  is  that  it  tends  and  is 
calculated  to  create  a  virtual  monopoly  of  the  stone  and  mason 
foundation  work  in  the  borough  of  the  Bronx.  lender  the  agree- 
ment the  Stone  Masons'  Contractors'  Association  has  it  within  its 
]>ower  to  throttle  competition,  to  fix  prices  at  excessive  rates  against 
the  welfare  and  interest  of  the  community,  to  dictate  terms,  and  to 
assume  practical  control  of  all  the  foundation  masonry  work  in  its 
<listrict. 

The  vice  of  the  agreement  lies  in  this:  That  it  is  calculated  not 
only  to  be  oppressive  to  nonunion  workmen,  but  also  to  contractors 
and  builders  who  are  not  members  of  the  Contractors'  Association. 
The  disagreement  between  the  plaintiff's  president  and  the  Contrac- 
toi's'  Association  furnished  no  legal  justification  for  its  acts  of  op- 
2-)ression. 

T'he  judgment  should  therefore  be  reversed  with  costs,  and  judg- 
ment rendered  in  favor  of  the  plaintiff  for  the  injunctive  relief  de- 
manded in  the  complaint,  and  if  a  judgment  for  damages  as  prayed 
for  be  desired,  a  reterence  will  be  ordered  to  compute  the  same,  with 
costs.  Settle  order  on  notice,  reversing  findings  inconsistent  with 
this  decision  and  containing  new  findings.    All  concur. 
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King^s  County  (March  5,  1961)^  187  New  York  SupphmeiU^  page 
873. — The  plaintiff  compaBy  is  a  large  exporter  of  lumber.  It  had 
Eome  difficulties  with  its  union  teamsters  and  lumber  handlers,  whose 
unions  demanded  that  it  maintain  a  elosed  shop  and  employ  no  one 
but  members  of  the  unions*  This  the  company  refused  to  do,  but 
stated  that  its  employees  could  become  members  of  the  imion  if  they 
so  desired.  Being  unsuccessful  in  securing  their  demands,  the  Team- 
sters' Union  and  the  Lumber  Handlers'  Union  then  called  on  the  In- 
ternational Longshoremen's  Union  to  cooperate.  This  union,  which 
is  composed  of  the  checkers,  weighers,  and  handlers  of  freight  em- 
])loyed  on  the  docks  by  the  steamship  companies,  ordered  its  members 
to  refuse  to  handle  any  freight  oflFered  for  shipment  by  the  plaintiff 
until  it  acceded  to  the  demands  of  the  Teamsters'  Union.  The  long- 
shoremen were  so  solidly  organized  that  the  plaintiff  was  unable  to 
ship  any  lumber.  It  therefore  brought  an  action  against  the  steam- 
ship companies  that  refused  to  handle  its  lumber  and  against  the 
union  for  an  injunction.  In  granting  the  injunction  the  court  said 
in  part : 

The  conditions  prevailing  in  the  port  of  New  York  at  the  time  in 
question  were  and  are  a  matter  of  common  knowledge.  There  was  a 
great  shortage  of  labor,  due  to  the  then  existing  abnormal  conditions. 
Steamship  owners  were  at  the  mercy  of  the  labor  unions,  and  thej 
felt,  no  (K>ubt,  that  it  was  more  profitable  to  tolerate,  and,  in  fact, 
to  openly  countenance,  the  unjust  and  illegal  acts  of  the  unions,  than 
to  discharge  those  of  their  employees  who  refused  to  handle  plain- 
tiff's lumber. 

It  would  be  strange,  indeed,  if  the  law  is  so  impotent  as  to  furnish 
no  relief  from  a  condition  forced  upon  it,  which,  if  continued  must 
inevitably  bring  financial  ruin  upon  the  plaintiff.  Plaintiff  has  been 
guilty  oi  no  wrongdoing,  but  is  engaged  in  a  lawful  pursuit  Tlie 
plaintiff  is  not  required  to  await  the  result  of  criminal  proceedings, 
and  allow  its  business  to  be  ruined  in  the  meantime,  but  may  proceed 
by  civil  action  to  prevent  the  continuance  of  a  wrong  when  the 
wrong  is  the  result  of  a  conspiracy  in  violation  of  the  criminal  law. 

It  IS  the  purest  sort  of  sophistry  to  argue  that  a  decision  here  ad- 
verse to  the  labor  unions  is  a  violation  of  the  Federal  Constitution,  in 
that  it  impK>ses  involuntary  servitude  upon  the  employees  of  various 
of  the  defendants.  There  is  no  suggestion  that  any  or  the  employees 
are  compelled  to  work  for  these  defendants.  Their  right  to  work  for 
whom  they  please,  and  when  they  please,  is  inalienable,  and  any 
judgment  of  the  court  to  the  contrary  could  not  stand ;  but  it  would 
be  absurd  to  permit  the  employees  to  continue  on  a  course  of  con- 
duct which  makes  the  steamship  owners  ^ilty  of  a  violation  of  the 
statute  in  discriminating  unlawfully  against  the  shippers  of  goods. 
If  such  a  course  of  conduct  is  countenanced,  it  must,  if  carried  to  a 
logical  conclusion,  result  in  destroying  all  who  do  not  employ  union 
men — coercion  greater,  in  fact,  than  that  of  which  some  of  the  de- 
fendants are  now  complaining. 

Those  defendants,  who  were  owners  or  agents  of  stdamships,  were 
required  to  serve  the  public  without  discrimination,  and  if  their  em- 
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ployees  continued  TchusiajtHj  in  tbeir  searyiee  the  same  obli^ttoo 
rested  also  upon  the  employcMSS.  This  record  is  barren  of  au^  evid^ence 
which  would  indicate  a  desire  on  the  part  of  the  steamships'  repre- 
sentatives to  re'ceiye  or  handle  plaintiff's  lumber.  They  did  not  dis- 
chaige  or  reprimand  any  of  their  employees  for  discriminating 
against  plaintiff,  but  openly  sanctioned  such  conduct  and  connived 
at  it,  on  tlie  theory,  no  doubt,  that  it  was  better  that  plaintiff  should 
suffer  than  that  the  movement  of  freight  in  the  port  be  '^tied  up.'' 
The  concerted  action  both  of  the  employer  and  employees  leads  to  the 
accomplishment  of  an  unlawful  act ;  i.  e.,  that  or  violating  both  the 
United  States  shipping  act  (39  Statutes  at  Large,  728  [U.  S.  Comp. 
St.,  sees.  8146a-8146r] )  and  the  United  States  Criminal  Code",  sec. 
37  (U.  S.  Comp.  St,  sec.  10201). 

I'his  statute  is  declaratory  of  the  common  law,  which  placed  an 
obligation  upon  the  common  carrier  to  serve  the  public  without  dis- 
crimination. A  carrier  can  not  avoid  this  responsibility.  It  is  no 
answer  to  a  charge  of  misconduct,  amounting  to  a  discrimination  to 
say  that  the  unlawful  act  is  that  of  an  employee.  It  was  tlie  duty 
of  the  employers  to  find  those  who  would  nandle  all  goods  offeree! 
for  shipment,  and  if  those  employed  to  do  that  work  refused  there 
co^ild  be  no  other  alternative  but  to  discharge  sucli  employees,  even 
though  it  may  have  led  to  a  great  financial  loss  to  the  steamship 
owners  and  inconvenience  to  the  public.  The  employee  is  the  alter 
ego  of  the  principal,  and  any  act  of  the  employee  in  violation  of  the 
common  law,  or  of  the  statute,  is  the  act  oi  the  principal,  for  which 
the  principal  is  liable. 

It  is  apparent  that  plaintiff  will  suffer  irreparable  damage,  for 
which  it  has  no  proper  or  adequate  remedy  at  law,  unless  an  injunc- 
tion issue,  and  as  the  shipping  act  (sec.  16,  shipping  act)  is  broad 
enough  to  include  agents,  stevedores,  receiving  clerks,  etc.,  the  injunc- 
tion will  run  againi^  all  the  defendants. 


l^ABOR  Organizations  —  Conspihacy — **  Check  -  orr  "  System  — 
Unionization  or  Mines — ^Injunction — Gasaway  et  al,  v.  Border- 
land Coal  Corp,^  United  States  Circtdt  Coxirt  of  Appeals^  (Seventh 
('h'cuit  {Dec.  15,  1921),  278  Federal  Reporter,  page  5^.— Suit  was 
brought  by  the  mining  corporation  against  the  United  Mine  Work- 
ers of  America  and  others  for  an  injimction.  It  was  averred  on  an 
application  for  a  temporary  injunction  and  the  proof  showed  a 
combination  and  working  arrangement,  a  conspiracy,  between  the 
United  Mine  Workers  of  America  and  the  coal  operators  in  tlie 
so-called  "  Central  Competitive  Field,"  to  destroy  what  some  of  the 
conspirators  called  the  "  vicious  competition  "  of  the  West  Virginia 
mines.  The  business  of  the  coal  corporation  was  shown  to  be  inter- 
state. The  evidence  showed  ttiat  the  competition  sought  to  be  de- 
stroyed was  competition  in  the  sale  of  bituminous  coal  throughout 
the  several  States.  The  method  adopted  by  the  conspirators  to  thus 
destroy  competition  was  to  unionize  tiie  West  Virginia  field,  so  as  to 
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compel  operators  to  run  upon  a  union  basis,  which  would  result  in 
raising  the  price  of  the  West  Virginia  product  so  that  it  could  not 
compete  with  the  "  Central  Competitive  Field."  Viplence  followed 
the  attempt  to  unionize  the  mines,  developing  into  a  state  of  war 
which  continued  until  the  President  sent  troops  into  the  State.  By 
an  arrangement  between  the  mine  workers'  union  and  the  operators, 
fines  and  assessments  are  withheld  from  the  wages  of  the  workers 
and  are  paid  over  to  the  organization.  This  is  the  "  check-off  "  sys- 
tem. The  United  Mine  Workers  sent  more  than  two  and  a  half 
million  dollars  to  unionize  West  Virginia.  Ammunition  and  arms 
were  purchased,  and  money  was  used  for  feeding  and  furnishing  sup- 
plies to  those  imion  minei*s  who  had  been  evicted  from  their  homes 
or  deprived  of  a  living  or  put  to  a  disadvantage  in  carrying  on  the 
struggle. 

At  the  close  of  the  hearing,  the  miners  asked  for  time  to  procure 
further  evidence.  Mr.  John  L.  Lewis,  the  president  of  the  United 
Mine  Workers  of  America,  being  in  court  at  the  hearing,  was  asked 
bv  the  court  whether  he  would  agree  to  cease  efforts  to  unionize  the 
mines-  in  West  Virginia  until  the  evidence  could  be  obtained  and 
the  court  have  time  thoroughly  to  investigate  the  matter.  This  he 
refused  to  do,  and  a  temporary  injunction  was  issued  by  Judge 
Anderson  against  the  use  of  the  "  check-off  system  "  by  certain  em- 
ployers resident  in  the  State  of  Indiana,  further  conspiracy,  or  aid- 
ing in  the  attempted  unionization  of  the  nonunion  mines  in  Mingo 
County,  W.  Va.,  and  Pike  County,  Ky.  Actual  necessities  were 
permitted  to  be  sent  to  members  out  of  employment  or  living  in 
tents  in  these  two  counties.  But  two  of  the  union  officials  named  in 
the  bill  were  within  the  jurisdiction  of  the  court,  and  the  names  of 
all  the  others  were  on  motion  stricken  out.  The  two  defendant 
officials,  Ora  Gasaway  and  W.  D.  Van  Horn,  prosecuted  an  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for  the  Seventh  Cir- 
cuit. That  court  remanded  the  cause  to  the  district  court  with 
directions  to  enter  a  preliminary  in  junctional  decree  in  consonance 
with  the  opinion  of  the  court.  The  opinion,  written  by  Judge  Baker, 
is,  in  part,  as  follows : 

Because  the  bill  states  a  good  cause  of  action,  and  because  the 
decree  is  merely  interlocutory,  nothing  is  now  involved  but  the 
question  whether  the  decree  clearly  discloses  an  improvident  ex- 
ercise of  judicial  discretion. 

In  examining  that  question,  we  accept  as  conclusive  the  district 
court's  findings  of  fact  based  on  appellee's  verified  bill  and  affidavits. 

Appellee  asked  that  the  United  Mine  Workers  be  dissolved  or 
enjoined  from  functioning,  on  the  ground  that  it  is  a  seditious  and 
otherwise  unlawful  organization.  The  district  court  declined  to 
find  that  the  union  is  an  unlawful  body.  But,  as  we  have  already 
indicated,  appellee  must  stand  solely  on  its  own  private  rights: 
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appellee  is  not  the  ^ardian  of  others ;  appellee  is  not  the  vindicator 
of  the  public's  rights,  criminal  or  civil;  and  it  was  not  the  con- 
spiracy, but  the  trespasses  of  joint  tortfeasors,  who  are  liable  inde- 
pendently of  the  conspiracy  as  a  ground  of  action,  that  inflicted 
the  injury  upon  appellee's  property. 

Appellee  sought  and  obtained  a  decree  restraining  "  the  unioniza- 
tion or  attempted  unionization  of  the  nonunion  mines  "  in  the  Wil- 
liamson district.  Appellants,  and  their  agents  and  representatives 
in  West  Virginia,  are  thus  enjoined  from  publishing  lawful  union 
arguments  and  making  lawful  union  speeches  in  the  closed  district: 
from  making  lawful  appeals  to  those  in  the  pool  of  unemployed 
labor  to  join  the  union  rather  than  the  nonunion  ranks;  and  from 
using  lawful  persuasion  to  induce  any  one  of  appellee's  employees 
to  join  the  union  and  thereupon  instantly  and  openly  to  sever  his 
relationship  with  appellee,  not  in  violation  of,  but  in  exact  accord- 
ance with,  his  contract  with  appellee. 

If  the  arguments  of  the  owners  of  closed  nonunion  shops  should  be 
universally  accepted,  labor  unions  would  have  no  ground  of  com- 
plaint, either  legal  or  equitable,  for  their  decline  and  fall.  If  the 
arguments  of  the  advocates  of  the  closed  union  shop  should  prevail, 
then  similarly  their  opponents  would  have  no  legal  or  equitable  cause 
of  action.  In  either  case  the  outcome  would  be  due  to  the  exercise 
of  reason  and  free  will.  In  this  as  in  every  other  instance  of 
antinomy,  of  conflicting  interests  and  mutually  restricting  rights, 
the  rule  of  conduct  is  that  each  side  shall  so  exercise  its  rights  as 
not  to  injure  the  rights  of  the  other.  In  the  present  state  of  the  law. 
and  without  a  constitutional  exercise  of  the  legislative  power  oi 
regulation,  appellee  had  no  greater  right  to  a  decree  suppressing 
lawful  action  (such  as  the  publications,  speeches,  and  personal  per- 
suasions, heretofore  mentioned  in  this  paragraph)  in  support  of  the 
closed-union  shop  program  than  appellants  had  to  a  similar  decree 
suppressing  similar  lawful  action  in  support  of  the  closed  nonunion 
shop  program.    Neither  side  had  any  such  right. 

Appellee  sought  and  obtained  a  decree  enjoining  the  performance 
of  existing  contracts  between  the  operators  and  their  union  employees 
in  the  Central  Competitive  Field  with  respect  to  what  is  called  the 
check-off  provision.  So  far  as  the  contracts  themselves  and  this 
record  disclose,  the  check-off  is  the  voluntary  assignment  by  the 
employee  of  so  much  of  his  wages  as  may  be  necessary  to  meet  his 
union  dues  and  his  direction  to  his  employer  to  pay  the  amount  to 
the  treasurer  of  his  union.  In  that  aspect  the  contract  provision  is 
legal ;  and  quite  evidentl}'  there  are  many  lawful  purposes  for  which 
dues  may  be  used.  If  in  truth  the  bargaining  with  respect  to  the 
contract  was  not  free,  if  either  the  employee  or  the  employer  put 
the  other  under  duress,  the  injured  party  might  have  cause  to  seek 
cancellation.  (But  if  he  had  nothing  to  urge  in  the  way  of  duress 
except  "economic  necessity,"  he  might  not  succeed.)  If  in  bargain- 
ing one  of  the  parties  was  not  free  by  reason  of  the  greatly  pre- 
ponderant power  of  the  other,  the  legislatures  of  these  Central  States 
and  the  Congress  might  consider  whether  public  interest  required 
or  justified  the  limitation  of  the  otherwise  existent  freedom  of  con- 
tract by  abolishing  the  check-off  as  a  subject-matter  of  contract,  in 
similitude  to  the  legislative-abolition  of  truck  stores,  dangerous  appli- 
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aeoee,  unsaoitory  workiiaig  placai,  exhautiitf  homss,  eta,  a»  panattissi- 
bte  subjiectHiikatters  of  eontmcL  But  appelm  is  not  e  {MBity  to  the 
contract,  is  not  the  uibtomej  of  flather  oontracting  P^^y^  A°i<i  is  '^^'t  thB 
a^gency  to  establi^  the  public  welfare. 

Appellee  insists  that  it  is  entitled  to  fa&Te  the  perfonuance  of  the 
existent  check-off  CGnttwc^  enjoined,  because  the  cfaedc^ff  is  the 
''heart"  of  the  United  Mine  Workers  orgsnisajtioii.  Appellee  is 
ocmf  using  a  series  of  remote  causatioiifi  with  the  proximate  cause  of 
the  injury.  The  only  property  that  was  injured  was  appellee's  froe- 
dosQ  in  operating  its  mine  and  in  putting  its  ooal  onto  cars  in  West 
Virginia  to  be  dipped  in  interstate  eonuneroe.  The  prozimate  cause 
of  the  injury  was  tJie  described  interferenceB  in  the  WiUisinson  dis- 
trict with  appellee's  aforesaid  right  to  freedom.  Without  the  direct 
and  imiaediate  interfering  acts,  the  desires  and  intents  of  the  con- 
spirators in  the  Central  Competitive  Field  would  have  been  innocu- 
ous. In  the  series  of  causations  the  check-off  provision  was  undoubt- 
edly one  of  the  elements.  Manifestly  unless  money  was  collected, 
tbpe  union's  executive  officers  eoukl  not  send  it  into  West  Virginia  to 
aid  or  promote  the  interfering  acts.  But  in  the  sasne  contracts  that 
contain  the  check-off  feature  were  provisions  for  the  payment  of 
wages  and  the  recognition  of  the  miners  as  human  beings  with  the 
physical  capacity  to  labor.  On  a  parity  with  appellee's  contention 
respecting  the  cheekK>ff  element,  all  the  other  elements  in  the  series 
of  causation  leading  up  to  the  proximate  cause  should  also  be  en- 
joined. Money  could  not  be  sent  into  West  Virginia  by  the  executive 
oi&cers,  unless  it  was  collected  from  the  miners'  wages;  nor  unless 
the  miners  earned  wages;  nor  unless  the  miners  were  human  beings 
having  the  capacity  to  labor. 

From  the  record  as  it  now  stands  we  are  oonvinoed  that  the  district 
court  committed  substantial  errors  in  exercising  its  judicial  discre- 
tion in  the  following  particulars:  (1)  In  not  confining  the  grant  of 
relief  to  appellee;  (2)  in  not  limiting  the  prohibition  of  the  union- 
ization or  attempted  unionisaition  of  appellee's  mine  to  the  threatened 
direct  and  immediate  interfering  acts  shown  by  tiie  bill  and  affida- 
vits; (3)  in  not  limiting  the  prohibition  of  the  sending  of  money 
into  West  Virginia  to  the  nse  thereof  in  aiding  or  promoting  the 
interfering  acts;  and  (4)  in  enjoining  the  performance  of  the  ex- 
istent dieck-off  ooz^racts  in  the  Central  Competitive  Field. 

The  decree  diould  be  recast. 


Labor  Orgakizations  —  Conspiract  —  Monofolt  —  CoMUKATioir 
IN  Restraint  of  Commesge — Charles  A.  Ramsey  <7<?.  v.  Associated 
Billposters  of  the  United  States  amd  Canada  et  oL^  United  States 
Circuit  Court  of  Appeals^  Second  CvmUt  {Deoemher  ^3,  1990)^  t7l 
Federal  Reporter^  page  140. — ^ITie  Charles  A.  Ramsey  Co.,  a  com- 
pany engaged  in  the  advertising  business,  brought  suit  agaii^  the 
defendant  for  treble  damages  for  the  violation  of  the  Sherman  Anti- 
trust Act  of  July  2,  ld90  (Comp.  St.,  sees.  8890-8830).  Hie  delemhni 
is  an  association  of  men  who  are  engaged  in  the  bosinees  of  posting 
bills  up<m  billboards.    They  license  solicitors  who  may  secure  ad- 
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vertisiDg  by  means  of  bill  posters  and  refuse  to  post  any  bilLs  not 
procured  by  their  licensed  solicitors.  The  plaintiff  claims  that  this 
is  an  unlawful  conspiracy  in  restraint  of  interstate  commerce.  The 
defendants  demun'ed  to  the  complaint  and  moved  for  judgments 
on  the  pleadings,  which  were  granted.  The  plaintiffs  appealed,  but 
the  judgments  were  affirmed.  In  rendering  the  opinion  of  tlie  court, 
Circuit  Judge  Ward  said  in  part : 

The  defendant  Associated  Billposters  of  the  United  States  and 
Canada,  a  corporation  of  the  State  of  New  York,  does  no  business 
itself,  but  is  composed  of  members  who  are  engaged  in  the  business 
of  billposters,  only  one  being  admitted  to  membership  in  each  town 
or  city.    The  other  defendants  are  solicitors  of  advertising. 

The  rules  of  the  association  defendant  prohibit  its  members  from 
accepting  from  any  advertising  solicitor,  other  than  one  licensed  by 
the  association,  national  work;  i.  e.,  billposting  in  a  different  town 
or  city  in  the  same  State  from  that  in  which  the  advertiser  resides, 
or  in  any  town  or  city  in  a  different  State.  The  rules  also  regulate 
the  prices  for  billposting  in  various  places  and  prohibit  the  licensed 
solicitors  from  employing  any  billposter  not  a  member  of  the  asso- 
ciation in  any  town  or  city  where  there  is  one. 

It  is  also  alleged  thatvthe  association  has  prevented  manufactur- 
ei*s  of  certain  posters — ^that  is,  lithographers — from  furnishing  them 
to  customers  other  than  members  of  the  association,  by  the  refusal 
of  such  members  to  deal  with  them  if  they  do  so.  This  is  another 
way  of  saying  that  the  members  of  the  association  will  post  bills 
only  for  such  advertisers  as  send  their  bills  through  its  licensed 
solicitors.  Even  if  it  means  more  than  this,  it  does  not  avail  the 
plaintiffs,  because  they  are  not  lithographei*s,  and  can  not  sustain  in- 
jury thereby.  It  will  be  seen  from  the  loregoing  that  there  is  no  com- 
bination between  the  advertisers,  and  that  competition  in  their  busi- 
ness is  quite  unrestrained. 

The  plaintiffs  had  been  licensed  as  solicitors  by  the  association, 
but  their  licenses  were  canceled  in  1911,  as  the  result  of  which  their 
profits  have  been  greatly  diminished.  If  the  combination  is  an  ille- 
gal one  under  the  Sherman  Act,  the  plaintiffs  have  a  right  to  main- 
tain the  actions,  even  though  they  are  not  themselves  engaged  in 
interstate  commerce. 

The  business  of  the  solicitors  is  to  send  their  customers'  adver- 
tisements to  be  posted  on  billboards  in  various  towns  and  cities 
throughout  the  country.  Assuming  that  this  business  is,  as  between 
them  and  their  customers,  interstate  commerce,  we  are  clear  tliat, 
after  the  posters  have  arrived  at  destination,  the  posting  of  them  by 
the  billposters  is  a  purely  local  service,  not  directly  affecting,  but 
merely  incidental  to,  interstate  commerce.  We  think  this  follows 
from  the  decision  of  the  Supreme  Court  in  Hopkins  v.  United  States, 
171  U.  S.  578,  19  Sup.  Ct.  40. 

The  Supreme  Court  held  that  the  business  of  the  members  of  the 
ex<'hange  was  not  interstate  commerce,  that  the  association  affected 
interstate  commerce  not  directly,  but  incidentally,  and  accordingly 
that  it  was  not  within  the  prohibition  of  the  Sherman  Act.  We 
think  it  follows  from  this  decision  that  the  regulations  of  the  associa- 
tion defendant  in  this  case,  both  as  they  affect  their  own  members. 
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and  also  the  advertising  solicitors  licensed  by  it,  is  not  interstate 
commerce,  and  therefore  not  obnoxious  to  the  act. 

There  is  an  intimation  in  the  complaint  of  jurisdiction  because 
of  a  diversity  of  citizenship  between  the  plaintiffs  and  nearly  all 
the  defendants,  even  if  there  be  no  jurisdiction  under  the  Sherman 
Act.  But  no  combination  is  alleged  which  would  be  unlawful  at 
common  law. 

The  judgments  are  affirmed. 


Labor  Organizations — Conspiracy — Monopoly — Combination  in 
Restraint  op  Commerce — Sullivan  et  ah  v.  Associated  Billposters 
and  DistriMitors  of  the  United  States  et  aJ,^  United  States  District 
Court y  Southern  District  of  New  York  (September  30^  1919)^  S7B 
Federal  Reporter^  pcig^  ^^^- — In  1891  a  number  of  billposters  com- 
bined to  monopolize  and  control  the  billposting  business  throughout 
the  United  States  and  Canada,  and  formed  an  association,  which 
was  incorporated  in  1902.  The  measures  adopted  by  this  association 
to  control  interstate  and  foreign  trade  and  commerce  were:  (a) 
Membership  confined  to  one  billposter  in  each  town ;  (b)  rules  pre- 
venting members  of  the  association  from  dealing  with  any  adver- 
tiser who  furnishes  business  to  a  nonmember;  (c)  agreed  schedules 
of  prices  for  billposting;  (d)  furnishing  members  with  funds  to  buy 
competing  plants;  (e)  since  July,  1911,  prohibiting  members  from 
accepting  work  from  advertisers  direct,  and  permitting  them  only 
to  accept  work  licensed  by  the  association;  (f)  threatening  to  dis- 
criminate against  lithographers  who  furnished  sample  posters  to 
independent  billposters  or  to  advertisers  desiring  to  employ  inde- 
pendents, by  refusing  to  deal  with  such  lithographers.  The  plain- 
tiffs were  engaged  in  soliciting  billposting  business,  and  were  alleged 
to  have  been  injured  in  their  business  by  the  conduct  of  the  defend- 
ants. Plaintiffs  sued  to  recover  treble  damages  under  the  Sherman 
Antitrust  Act.  Defendants  contended  that  the  plaintiffs  had  no 
cause  of  action  against  them.  The  court  decided  in  favor  of  the 
defendants.  Judge  Hand  wrote  the  decision  of  the  court,  part  of 
which  is  as  follows : 

It  is  strongly  urged  by  the  defendants  that  they  have  merely  fur- 
nished additional  facilities  for  advertising  and  have  been  neitlier 
engaged  in  interstate  commerce  nor  have  directly  affected  it.  The 
direct  result  and  intended  purpose  of  the  alleged  combination,  how- 
ever, was  to  prevent  posters  from  being  transported  from  State  to 
State,  except  for  erection  on  billboards  by  the  defendants  or  their 
agents.  Lithographers  who  dealt  with  any  independent  billposter 
could  not  deal  with  them.  As  a  result,  the  defendants  in  the  biU- 
posting  business  caused  a  continuous  transmission  of  billposters 
from  State  to  State,  to  be  placed  by  members  of  the  association  in 
their  respective  localities.  No  advertiser  could  place  his  poster, 
except  through  their  agency.    The  members  of  the  association  were 
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freed  from  the  competition  of  independent  billposters,  for,  if  the 
advertiser,  or  the  lithographer,  dealt  ivith  an  independent  bill- 
poster, he  could  not  deal  with  defendants.  Lithographers  who 
allowed  their  posters  to  be  placed  by  independents  would  lose  the 
privilege  of  having  their  posters  placed  by  the  defendants,  and 
could  only  have  their  posters  handled  by  independent  billposters, 
who  had  become  few  in  number  and  consequently  offered  limited 
facilities.  The  advertiser  can  not  have  his  billposters  delivered  for 
placing  in  the  various  States,  unless  he  arranges  his  billposting 
through  one  of  the  defendants'  solicitors.  He  can  not  even  buy  his 
posters  from  the  lithographer,  unless  he  deals  with  the  billposters  in 
the  defendant  association,  for  the  lithographers  can  not  allow  their 
posters  to  be  placed  by  independentposting  concerns,  because  of  the 
risk  of  boycott  by  the  association.  The  scheme  is  not  only  so  devised 
as  to  define  the  agencies  which  must  be  employed  in  placing  posters, 
but  is  so  arranged  as  to  prevent  the  possibilitjr  of  purchasing  posters 
from  the  leading  lithographers  unless  the  requisites  of  the  association 
are  met. 

Within  the  doctrine  laid  down  by  the  Supreme  Court  in  the  case  of 
Hopkins  v.  United  States,  171  U.  S.  578, 19  Sup.  Ct.  40,  this  arrange- 
ment  would  not  constitute  a  restraint  of  interstate  commerce,  in 
violation  of  the  Sherman  Act,  if  it  was  limited  to  preventing  mem- 
bers of  the  association  who  had  purchased  posters  from  the  lith^ 
o<2:raphers  from  being  emploved  by  advertisers  to  post  their  bills 
who  did  not  give  all  their  billposting  business  to  such  members. 
But  in  the  complaints  under  consideration  it  is  stated  that  bill- 
posters not  only  put  up  posters  for  advertisers,  but  at  times  them- 
selves purchased  sample  posters  and  sold  them  to,  as  well  as  placed 
them  for,  advertisers.  An  agreement  among  the  defendants  to 
purchase  from  no  lithographer  who  sold  sample  posters  to  an  inde- 
pendent billposter  would  clearly  be  in  restraint  of  interstate  com- 
merce. It  would  be  a  direct  interference  with  the  sale  and  transmis- 
sion of -posters  from  one  State  to  another  and  would  violate  the 
Sherman  Act. 

The  question  remains,  however,  whether  the  plaintiffs  are  shown 
to  have  been  injured  by  anj  restraint  of  commerce  disclosed  by  the 
complaints.  Various  decisions  have  held  that  a  plaintiff  who  had 
been  injured  may  recover  damages,  though  he  has  not  himself  been 
en^a«^ea  in  interstate  commerce.  (United  Copper  Securities  Co.  v. 
Amalgamated  Copper  Co.,  232  Fed.  at  page  577,  146  C.  C.  A.  532.) 
There  must,  however,  be  a  direct  relation  between  the  restraint  and 
the  injury. 

Nothing  in  the  decree  or  opinion  of  Judge  Laiidis  [in  a  suit  to 
dissolve  the  Associated  Billposters]  tends  to  show  that  Sullivan 
suffered  injury  arising  out  of  any  agreement  in  restraint  of  com- 
merce, and  for  this  reason  the  general  demurrer  to  the  Sullivan 
complaint  must  be  sustained. 


Labor  Organizations — Conspiracy — Strike  to  Compel  Con- 
tract— Destruction  of  Property — People  v.  Raymond  et  al.^  Su- 
preme Court  of  Illinois  (February  16 y  1921)  ^  130  Northeastern  Re- 
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porter^  page  S&9. — A.  B.  Batymondf  B.  H.  Williams^  and  the  other  de- 
fendants, were  ofScers  and  membeirs  of  a  Joizmejineiifc  Barbers'  Union. 
They  had  a  working  agreement  relating  to  hours  and  working  con- 
ditions with  the  Master  Baribers'  Union  whi^h  expired  in  April,  1^\^. 
In  February  and  March  the  Journeymen  Barbers^  Union  attempted 
to  arrive  at  a  new  agreement  with  the  Master  Barbers'  Union  but 
were  unsuccessfuL  The  men>bers  of  the  Joumeymoi  Barbers'  Union 
went  on  a  strike  to  indnc^e  the  signing  of  the  eontract,  in  ffirtheran(  e 
of  \vhich  Raymond  and  other  defendants  engaged  in  a  campaign  of 
window  gffnashing  and  bomb  throwing.  Tlie  defendants  were  ap- 
pi-ehended  and  charged  with  conspiracy  to  destroy  property  and  wei-e 
convicted.  They  brought  a  writ  of  error,  but  the  decision  was 
affirmed.  In  discussing  the  case  Judge  Farmer  of  the  supreme  court 
said  in  part: 

There  was  evidence  that  pending  the  negotiations  between  the  two 
organizations,  some  statements  of  a  threatening  character  were  maile 
by  defendants  to  induce  the  acceptance*  of  the  agreement  by  the 
master  barbers.  They  declined  to  accept  it,  however,  and  ianinediately 
on  the  strike  being  called  by  defendants'  oz^anization  a  campaign  of 
smashing  windows  of  bariber  shops  began.  Bricks  and "'  stink  bombs  " 
were  thrown  through  the  plate-glass  windows  of  about  150  sho}>& 
Attacks  were  of  almost  nightly  occurrence  for  about  a  month,  and  the 
shops  thus  attacked  were  located  in  various  sections  of  the  cilv. 
Tesch  and  Donnawell  were  arrested  first.  They  were  in  the  act  of 
placing  a  bomb  at  a  barber  shop.  Tbay  made  confessions.  Neither 
of  them  was  a  barber,  but  they  said  they  were  employed  by  Freiheit, 
whose  arrest  followed,  next  day.  He  was  a  barber,  and  also  confessed, 
and  testified  l\e  was  employed  and  paid  by  Kaymond  and  Williams 
so  much  per  window  fo(r  each  window  smashed,  and  that  they  gave 
him  the  location  of:  the  shops  to  attack.  He  secured  as»stance  in 
carrying  out  the  work,  which  was  done  by  throwing  the  missile:^ 
from  an  automobile  they  had  procured,  while  driving  by  the  shops 
late  at  night.  These  oepredatio&s  ceased  whea  the  arrests  were 
made. 

Our  conclusi<m  from  the  testimony  is  that  the  competent  testi- 
mony abundantly  warranted  the  verdict,  and  if  no  prejudicial  error 
was  committed  on  the  trial  there  is  no  justifiable  reason  for  reversing 
the  judgment.  We  have  examioaed  the  oomplaints  made,  and  are 
satisfied  the  errors,  if  any,  in  this  respect  were  so  trivial  in  character 
that  they  did  not  prejudice  defendants.  The  indictment  charges  the 
conspiracy  was  entered  into  May  18,  1918,  but^  of  oonrse,  that  was 
not  controlling.  It  was  proper  to  show  the  conspiracy  had  been 
formed  at  any  time  within  18  months  before  the  indictment  was 
returned.  It  is  contended  the  evidence  Ishows  that  whatever  con- 
spiracy was  proven  was  entered  into  early  in  May.  The  evidence  of 
acts  and  declarations  prior  to  May  1,  when  the  Journeymen  Barbers* 
Union  went  out  on  a  strike  and  the  work  of  smashing  windows  began, 
tends  to  show  that  defendants  contemplated  resort  to  violence  an«I 
trouble  if  their  terms  were  not  a^^cepted.  It  was  not  necessary  thnt 
it  be  shown  just  what  the  character  of  the  acts  they  proposed  or  \\tA 
in  view  would  be.    If  they  intended  by  acts  of  violexu^e  and  damage 
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to  force  aa  agreeoaexkfc  to  their  ten&s  the  evideaoee  wes  compeieikt. 
It  is  sufficient  to  say  we  agree  witk  the  conclusion  of  the  appellata 
court  that  there  was  no  error  so  prejudicial,  ^ther  in  the  rulings  on 

the  evidence  or  in  giving  and  refusing  instructions  or  in  the  conduct 
of  the  court  or  State's  attorney,  as  to  justify  a  reversal  of  the 
judgment. 

The  judgment  is  affirmed. 


Labor  Orgai^izations — ^iNDusTRiAir  Workers  gf  the  Woru>— 
Criminal,  Syndicai/ISm — ^Membership  as  Violation  or  Law — State 
V.  Hennessy^  Supreme  Court  of  Washington  {Jamusry  26 y  lOSl)^  196 
PcLcific  Reporter^, page  211, — ^Mike  Hennessy  became  a  member  of 
the  Industrial  Workecs  of  the  World,  said  to  be  an  organization  de- 
signed to  bring  about  industrial,  eoonomic,  social,  and  political 
changes  in  the  Government  by  means  of  ^^  crime,  sedition,  violence, 
intimidation,  and  injury.'^  Such  organizations  are  prohibited  by  a 
law  of  the  State  of  Washington  (ch.  174,  acts  of  1919)  which  makes 
^^  criminal  syndicalism "  a  felony.  Hennessy  was  c(mvicted  under 
this  act,  appealed  on  the  ground,  among  many  others,  that  the  statute 
was  unconstitutional;  first,  because  it  purported  to  punish  construe* 
tive  treason,  and,  second,  because  it  was  class  legislation  in  that  it 
was  intended  to  restrict  the  right  of  labor  organizations  to  discuss 
industrial  questions.  The  judgment  of  eonviction  was  affirmed. 
The  court  in  renderings  its  opinion  cm  the  two  points  above  mraitioiied 
said: 

It  is  the  general  rule,  that,  where  a  single  offense  may  be  com- 
mitted in  different  ways  or  by  different  means,  it  may  lie  charged 
in  the  information  to  have  been  committed  by  more  than  one  of  the 
ways  or  means. 

To  meet  the  ehacge  of  uncenstitntiiondbity  the  court  cited  Fox  t^. 
State  of  Washington,  ^^  U.  S.  278,  85  Sup.  Ct  888,  in  which  a  law 
of  like  nature  was  upheld  as  constitutional,  and  continued : 

The  ^t  that  tceasMX  is  ddSned  in  the  Federal  CSonstitution  does 
not  deprive  the  State  legislature  of  the  power  to  enact  the  statute 
which  IS  intended  to  prevent  the  teaching  of  crime,  sedition,  violence, 
or  intimidation  as  a  means  of  over  coming  or  destroying  the  present 
social  order. 

The  fourth  point  is  that  the  statute  is  class  legislation.  The  argu- 
ment here  seems  to  be  based  on  the  assumpticHi  that  it  was  ^  intended 
to  restrict  the  discussion  of  economic  and  industrial  questions  among* 
labor  organizations."  There  is  nothing,  however,  on  the  face  of 
the  act  to  justify  this  assumption,  and  the  court  in  considering  the 
question  is  governed  by  its*  terms.  The  legislature  has  power  to  pass 
all  needful  police  regulations,  and  so  long  aa  such  regulations  Dear 
with  equal  weight  upon  all  in  like  situation  or  of  the  same  cla^ 
they  are  uphela  by  uie.  courts.    The  act  is  general  in  its  terms  and 

Erovidee  that  '^  whoever  "  shall  do  the  things  there  prc^ibited  shall 
e  g^lty  of  a  felony.    Under  this  language  any  one,  no  matter  what 
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his  business  associations  or  professional  calling  mi^ht  be,  who  did 
the  things  prohibited  by  the  act,  would  be  subject  to  its  provisions. 

Various  other  contentions  were  rejected,  the  law  was  upheld,  and 
the  conviction  affirmed. 


Labor  Organizations — Industrial  Workers  of  the  Woru) — 
Sabotage — Interference  with  Government — Haywood  et  ah  v. 
United  States^  United  States  Circuit  Court  of  Appeals^  Seventh  Cir- 
cuit (Oct.  5, 19£0),  268  Federal  Reporter,  page  795,— Wm.  D.  Hay- 
wood, as  president,  and  others  as  members  of  the  Industrial  Workers 
of  the  World  were  charged  on  four  counts  of  an  indictment  for  con- 
spiracy to  violate  or  obstruct  the  execution  of  certain  laws  of  the 
United  States.  They  were  convicted  on  each  of  the  four  counts,  and 
they  brought  a  writ  of  error.  The  convictions  under  counts  1  and  2 
were  reversed,  but  the  convictions  under  counts  3  and  4  were  affirmed. 
Counts  1  and  2  referred  to  activities  of  the  defendants  in  con- 
spiring to  commit  sabotage,  to  interfere  with  the  production  of  war 
munitions,  to  break  machinery,  to  spoil  materials,  to  strike,  and  to 
use  force  in  preventing  strike  breakers  from  taking  their  places.  In 
reversing  the  convictions  under  these  counts  the  court  said  in  part : 

How  was  the  execution  of  these  various  laws  to  be  prevented  by 
force  ?  Defendants  were  officers  and  agents  of  the  Industrial  Work- 
ers of  the  World.  That  organization  was  opposed  to  capitalism  and 
the  wage  i^stem,  believed  that  the  "  workers ''  should  seize  the  ^^  tools 
of  industry,"  was  hostile  to  our  ^stem  of  Government,  denounced 
our  entry  into  the  war  as  the  result  of  the  influence  and  desire  of 
the  "  ruling,  capitalistic  classes,"  and  undertook  to  block  our  efforts 
to  win.  Defendants,  having  control  of  that  organization  as  an  instru- 
ment, conspired  to  have  their  members,  who  were  workmen  in  facto- 
ries engaged  in  producing  war  munitions  and  supplies,  break  ma- 
chinery, spoil  materials,  strike,  and  use  force  to  prevent  other  work- 
men from  taking  their  places;  also  to  have  their  members  refrain 
from  registering  in  obedience  to  the  selective-service  act  (Comp.  St 
1918,  Comp.  St.  Ann.  Supp.  1919,  sees.  2044a-2044k),  to  have  them 
desert,  if  brought  into  registration  offices,  and  to  rescue  them  by 
force,  if  caught;  and  also,  in  defiance  of  the  espiona^  act,  to  cause 
all  whom  they  could  influence  by  speeches,  pamph&ts,  and  news- 
papers to  keep  out  of  the  military  service. 

Those  parts  of  the  case  under  the  first  count  that  have  to  do  with 
violations  of  the  selective-service  act  and  the  espionage  act  must  here 
be  eliminated,  for  the  following  reasons :  Count  8  is  for  conspiracy 
to  violate  the  selective-service  act.  Count  4  is  for  conspiracv  to 
violate  the  espionage  act.  Granting  that  section  6  of  the  Penal  Code, 
on  which  count  1  is  predicated,  is  broad  enough  in  its  terms  to  cover 
conspiracies  to  use  force  in  preventing,  hindering,  or  delaying  the 
execution  of  the  selective-service  act  and  the  espionage  act,  the  penal 
provisions  of  these  last-named  acts  constitute  the  specific  directions 
of  Congress  for  the  punishment  of  all  obstructions,  forcible  or  other- 
wise, of  the  recruiting  and  enlistment  service.    Congress  did  not  in- 
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tend,  in  the  face  of  the  constitutional  prohibition,  to  inflict  punish- 
ment twice  for  the  same  offense. 

There  remains,  then,  the  question  whether  forcible  interference 
with  the  operations  of  producers  from  whom  the  Government  was 
expecting  to  buy  or  had  contracted  to  buy  war  munitions  and  sup- 
plies constituted  a  forcible  prevention  of  the  execution  of  the  acts 
of  Congress  in  declaring  war  and  making  appropriations  therefor. 

Undoubtedly  Congress,  under  the  war  power,  could  have  pro- 
tected by  legislation  the  operations  of  such  producers  from  all  in- 
terference, forcible  or  otherwise,  and  as  the  war  progressed  vari- 
ous strengthening  laws  were  enacted.  But  the  question  now  before 
us  concerns  the  true  meaning  of  section  6  [oi  the  Penal  Code]. 
This  was  enacted  long  before  the  war.  It  must  be  enforced  after 
the  war  is  officially  ended.  Manifestly  in  each  period,  before,  dur- 
ing, and  after,  it  must  be  given  the  same  meaning  and  effect. 

So  the  question  under  section  6  covers  not  only  war  supplies,  but 
also  any  peace-time  supplies  which  the  Government  might  intend 
to  buy  or  had  contracted  to  buy.  The  Government  Printing  Office 
is  conducted  under  laws  directing  and  making  appropriations  for 
its  operations.  Any  direct  interference  by  force  with  its  operations 
might  possibly  be  held  to  be  a  forcible  prevention  of  the  execution 
of  laws  of  the  United  States.  *  *  *  Producers  who, have  con- 
tracts to  furnish  the  Government  with  supplies,  are  not  thereby 
made  officials  of  the  Government.  Defendants'  force  was  exerted 
only  a^inst  producers  in  various  localities.  Defendants  there  may 
have  violated  local  laws.  With  that  we  have  nothing  to  do.  Federal 
crimes  exist  only  by  virtue  of  Federal  statutes;  and  the  lawmakers 
owe  the  duty  to  citizens  and  subjects  of  making  unmistakably  clear 
those  acts  for  the  commission  or  which  the  citizen  or  subject  may 
lose  his  life  or  liberty.  Section  6  should  not  be  enlarged  by  con- 
struction. Its  prima  facie  meaning  condemns  force  only  when  a 
conspiracy  exists  to  use  it  against  some  person  who  has  authority 
to  execute  and  who  is  immediately  engaged  in  executing  a  law  of 
the  United  States. 

We  conclude  that  no  case  was  made  under  count  1. 

Similar  attacks  were  made  upon  the  case  under  count  2. 

This  count  is  based  on  section  19  of  the  Penal  Code  (Comp.  St., 
sec.  10183),  which  denounces  conspiracies  to  injure  citizens  of  the 
United  States  in  the  exercise  of  any  "  right  or  privilege  secured  to 
him  by  the  Constitution  and  laws  of  the  United  States." 

Defendants  were  charged  with  conspiring  to  prevent  by  strikes 
and  sabotage  such  of  the  producers  described  in  count  1  as  were 
citizens  from  fulfilling  their  contracts  with  the  Government  for 
war  munitions  and  supplies.  To  produce,  to  sell,  to  contract  to  sell 
to  any  buyer,  are  not  rights  or  privileges  conferred  by  the  Con- 
stitution and  laws  of  the  United  otates.  If  the  buyer  is  an  agent 
of  the  United  States,  he  needs  a  Federal  law  to  qualify  him  as  a 
buyer ;  but  the  producer  and  seller  is  exercising  only  such  rights  as 
antedated  Federal  law,  were  not  included  in  the  grants  of  powet  in 
the  Constitution  (except  to  the  extent  that  his  product  comes  under 
Federal  taxation,  regulation  of  interstate  commerce,  and  the  like), 
and  were  expressly  reserved  by  the  tenth  amendment.  Foreign 
governments,  foreign  and  domestic  corporations,  individuals,  who 
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were  not  citizens,  all  sold  war  supplies  to  our  Government,  equally 
with  citizens.     No  case  was  made  under  count  2. 

Counts  3  and  4  involved  no  question  of  labor,  but  of  conspiracies 
to  hinder  the  enlistment  and  military  service  of  the  members  of 
the  I.  W.  W.  by  persuasion,  etc.,  and  call  for  no  consideration  in 
this  compilation. 

Labor  Organizations — Interfrrbnce  with  Inoorporatm)  Local 
Union  by  Federation — Injunction — Kunze  et  cH,  v.  Weber  et  a?., 
Supreme  Court  of  New  TorJc^  Appellate  Division  {May  917^  1921)^ 
JS8  New  York  JSupplefnent^  page  6J^, — The  plaintiffs  were  eight 
directors  of  the  Musical  Mutual  Protective  Union,  a  membership  cor- 
por^rtion  organized  under  the  laws  of  New  York,  and  affiliated  with 
the  American  Federation  of  Musicians,  an  unincorporated  association. 

The  members  of  local  unions  become  members  of  the  federation 
ipso  facto  when  the  local  union  is  organized  under  or  affiliated  with 
the  federation,  and  the  existence  of  the  local  unions  as  members  is 
simply  an  administrative  factor  to  accomplish  the  purposes  sought  to 
be  accomplished  by  the  federation. 

A  Mr.  Finkelstein  had  been  elected  president  of  the  Protective 
Union.  There  arose  a  difference  in  the  union  over  the  acts  of  Finkel- 
stein, and  as  a  result  eight  members  of  the  board  of  directors  preferred 
charges  against  him,  suspending  him  as  president  and  giving  him 
notice  of  a  hearing.  Finkelstein  then  went  to  Joseph  N.  Weber,  who 
was  president  of  the  American  Federation,  and  who  issued  an  order 
staying  all  proceedings  for  the  presentation  or  consideration  of 
charges  against  Finkelstein  and  forbidding  the  eight  officials  to  act  as 
directors  of  the  Protective  Union.  Arthur  Kunze  and  others  brought 
this  action  to  procure  a  permanent  injunction  against  Weber.  From 
an  order  granting  a  temporary  injunction,  defendants  appealed. 
The  appellate  division  affirmed  the  decision  of  the  lower  courts  and 
through  Judge  Smith  said : 

This  Protective  Union  is  a  corporation  with  a  statute  regulating 
its  affairs.  It  was  authorized  to  make  by-laws,  and  the  by-laws 
adopted  provided  how  the  president  could  be  removed.  The  directors 
took  proceedings  for  the  removal  of  the  president  by  making  charges 
and  giving  him  notice  of  a  hearing,  and  meantime  they  suspended 
him  from  acting  as  president.  Then  came  the  order  from  Weber.  It 
seems  clear  that  the  mere  fact  that  this  Protective  Union  was  affiliated 
with  the  American  Federation  neither  gives  to  the  federation  nor  to 
the  president  thereof  the  power  to  interfere  with  the  internal  manage- 
ment of  the  corporation.  If  the  union  itself  had  committed  any  act 
which  was  repugnant  to  the  purposes  of  the  federation,  the  ri^t  of 
affiliation  might  have  been  withdrawn.  The  power^  however,  to 
regulate  the  internal  affairs  of  this  corporate  union  is  given  under  the 
laws  of  the  State,  and  is  not  subject  to  interference  from  this  unincor- 
porated association. 
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In  this  respect  the  rights  of  the  members  of  this  union  materially 
differ  from  the  rights  of  members  of  a  union  organized  imder  the 
federation  itself,  wherein  the  federation  might  itself  make  laws 
which  defined  and  designated  those  rights.  The  right  to  suspend  an 
officer  of  the  corporation,  given  to  the  majority  of  the  board  of  direc- 
tors under  the  by-laws  passed  in  pursuance  of  the  laws  of  the  State, 
is  not  subject  to  review  by  this  president  of  the  Federation.  Under  the 
orders  which  were  disregarded  by  these  directors,  and  for  which  these 
directors  have  been  expelled,  the  president  of  this  federation  assumed 
to  take  the  power  given  by  law  to  the  directors  of  the  Protective  Union 
away  from  those  directors.  This  was  in  excess  of  the  president's  au- 
thority. 

Having  suspended  this  president  of  the  Protective  Union,  as  might 
be  lawfiulv  done  under  their  bv-laws,  neither  the  American  Federa- 
tion  nor  the  j)resident  of  the  federation  had  the  right  to  reinstate 
him  and  enjoin  the  members  from  interfering  with  his  acting  as 
president  while  he  was  so  suspended.  Nor  had  the  federation  or 
its  president  the  right  to  enjoin  the  trial  of  the  charges  made  against 
the  president  of  the  Protective  Union.  The  remedy  of  the  presi- 
dent of  the  Protective  Union  was  through  the  corporation  and  its 
own  by-laws,  and  not  by  appeal  to  the  American  Federation,  except 
so  far  as  the  ri^ht  of  appeal  was  civen  by  the  by-laws  of  the  Protec- 
tive Union  itself.  When  the  eight  directors  disregarded  this  order 
of  the  president  staying  the  action  of  the  local  umon,  the  president 
made  another  order,  in  which  he  first  made  all  members  of  any 
affiliated  union  members  of  the  federation,  and  by  a  later  order  ex- 
pelled these  eight  members.  Of  course,  if  these  men  were,  not  mem- 
bers of  the  federation,  he  could  not  make  them  members  of  the  fed- 
eration merely  for  the  purpose  of  expelling  them.  It  was  not  neces- 
sary to  make  them  members  of  the  federation.  They  were  already 
members. 

But,  even  if  this  corporation  had  not  been  incorporated,  this  presi- 
dent had  no  authority  to  expel  these  members  thus  summarily  with- 
out giving  them  a  hearing,  even  if  he  had  the  right  to  expel  them  at 
all.  But  he  has  expelled  them,  and  notified  the  employers  of 
musicians  that  they  were  expelled  as  members,  which  has  resulted 
in  their  being  thrown  out  or  employment.  The  emergency  clause 
in  the  constitution  and  by-laws  of  the  federation,  in  which  powers 
are  given  the  president  in  emergencies,  will  not  be  construed  by  the 
courts  to  give  him  any  further  power  than  are  necessary  to  preserve 
the  status  ^uo,  or  to  protect  the  federation  until  action  can  be  taken  by 
the  executive  council  or  the  federation  in  convention.  The  power  to 
expel  is  given  to  the  executive  board  of  the  federation,  and  not  to 
the  president.  Otherwise,  if  the  executive  board  were  not  in  actual 
session,  the  president  would  have  the  power  to  expel  anyone  and  call 
it  an  emergency  matter,  which  would  hold  until  the  next  meeting  of 
the  convention,  which  might  be  a  year  off.  This  would  be  true,  even 
if  the  union  were  not  a  corporation.  Such  a  power  involving  prop- 
erty rights  is  denied,  because  inequitable.  This  order  was  clearly 
in  excess  of  any  powers,  emergency  or  otherwise,  and  an  injunction 
was  properly  granted  to  prevent  tnis  president  exercising  any  such 
powers.  That  these  by-laws  can  not  authorize  this  president  to  de- 
prive plaintiffs  of  their  rights  as  members  of  the  corporation  by  any 
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emergency  clause  comes  directly  within  the  ruling  of  the  Court  of 
Appeals  in  the  matter  of  Brown  v.  Supreme  Court,  I.  O.  O.  F.,  176 
N.  Y.  132,  68  N.  E.  145. 

It  is  claimed,  however,  that  these  respondents  have  no  right  to  ap- 
peal to  the  courts  until  they  have  exhausted  their  remedies  within  the 
corporation.  As  a  general  proposition  this  is  true.  But  here  these 
men  have  been  expelled,  and  notice  of  their  expulsion  given,  and 
they  have  been  deprived  of  their  livelihood,  without  a  hearing. 
There  is  no  provision  under  the  by-laws  of  the  American  Federa- 
tion for  any  appeal  from  any  emergency  order  of  the  president,  ex- 
cept to  bring  the  matter  up  at  the  next  convention.  If  there  were 
any  such  provision  for  review,  it  must  be  prompt  in  its  action;  other- 
wise, the  power  to  expel  a  member  as  an  emergency  act  would  be  un- 
reasonable and  invalid. 

The  order  should  therefore  be  affirmed. 


Labor  Organizations — Interference  with  Interstate  Com- 
merce— Picketing — Conspiracy — ^Injunction — Herket  A  Meisel 
Trunk  Go,  et  al,  v.  Vmted  Leather  Workers  International  Unions 
United  States  District  Court^  Eastern  District  of  Missouri  (Novem- 
ber S6^  1920),  268  Federal  Reporter,  page  662.— The^  plaintiff  com- 
pany named  and  others  engaged  in  similar  lines  of  manufacture 
had  procured  a  temporary  injunction  against  the  leather  workei's^ 
union  to  prevent  picketing  and  other  interference  with  the  conduct 
of  business.  A  strike  had  been  called  by  the  union,  involving  prac- 
tically all  of  the  employees  of  the  plaintiff  companies,  following  a 
failure  to  agree  on  a  new  contract  between  the  employers  and  the 
union.  Picketing  by  numbers,  accompanied  by  threats  and  intimida- 
tion and  the  use  of  abusive  and  opprobrious  terms,  prevented  the  em- 
ployment of  other  workmen  and  led  to  a  large  reduction  in  the  out- 
put of  the  factories  affected. 

The  first  question  disposed  of,  after  a  statement  of  the  "  unpeacef ul 
and  unlawful "  methods  used  by  the  pickets,  was  that  of  jurisdiction. 
There  was  no  diversity  of  citizenship  involved,  the  only  groimd  for  a 
Federal  court  to  take  cognizance  of  the  case  being  a  claim  that  there 
had  been  a  violation  of  the  Sherman  antitrust  law,  so  called.  The 
pertinent  provision  of  this  law  (sec.  1,  26  Stat.  209)  declares  illegal 
"  every  contract,  combination  in  the  form  of  a  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  several 
States,  or  with  foreign  nations."  The  major  part  of  the  goods  cus- 
tomarily manufactured  by  the  plaintiff  companies  went  into  inter- 
state commerce  and  interstate  orders  were  on  hand  at  the  time  of  £he 
strike.  The  strike,  therefore,  interfered  with  the  production  of  goods 
to  fill  interstate  orders  or  to  meet  such  orders  as  might  be  obtained 
from  time  to  time.  Otherwise  there  was  no  interference  by  the  plain- 
tiffs with  shipments  in  interstate  commerce,  such  goods  as  were  actu- 
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ally  made  for  interstate  shipment  having  been  forwarded  without  let 
or  hindrance  by  the  strikers. 

It  was  the  contention  of  the  union  that  the  terms  of  the  antitrust 
act  did  not  apply  until  interstate  commerce  actually  began  by  the 
delivery  of  the  goods  to  a  common  carrier  for  transportation,  or  the 
actual  commencement  of  their  transfer  to  another  State,  citing  In  re 
Greene,  52  Fed.  113.  This  definition  had  been  applied  in  Hammer  v, 
Dagenhart  (247  U.  S.  251, 38  Sup.  Ct.  529,  Bui.  No.  258,  p.  96),  where 
it  was  said,  "  If  it  were  otherwise,  all  manufacture  intended  for  inter- 
state shipment  would  be  brought  under  Federal  control,  to  the  prac- 
tical exclusion  of  the  authority  of  the  State  " — a  result  not  contem- 
plated by  the  framers  of  the  Constitution. 

Judge  Faris,  who  delivered  the  opinion  of  the  court,  admitted  that 
the  point  was  "  at  least,  on  principle,  a  close  and  difficult  one."  Rec- 
ognizing the  force  and  effect  of  the  citations  offered,  he  said  that  if 
the  matter  were  one  of  first  impression  in  the  circuit  within  which  the 
State  of  Missouri  lies  he  would  feel  constrained  to  agree  that  these 
statements  were  final.  However,  the  question  had  been  passed  upon 
bj''  the  Circuit  Court  of  Appeals  of  the  Eighth  Circuit  in  Dowd  v. 
United  Mine  Workers  (235  Fed.  1,  148  C.  C.  A.  495,  Bui.  No.  224, 
p.  168)  and  United  Mine  Workers  of  America  v.  Coronado  Coal  Co. 
(258  Fed.  829,  169  C.  C.  A.  549,  Bui.  No.  290,  p.  192).  These  cases 
involved  the  same  parties,  though  under  somewhat  different  title.  In 
the  former  the  finding  in  the  case,  Pennsylvania  Sugar  Eefining  Co. 
V.  American  Sugar  Refining  Co.  (166  Fed.  254,  92  C.  C.  A.  318)  that 
a  conspiracy  to  prevent  the  production  of  goods  by  a  manufacturer 
who  procures  the  supplies  and  disposes  of  his  products  by  means  of 
interstate  commerce,  preventing  him  from  engaging  in  business  at 
all,  necessarily  places  restriction  upon  such  commerce,  was  quoted 
with  approval.  The  cases  of  Loewe  v.  Lawlor  (208  U.  S.  274,  28  Sup. 
Ct.  e301,  Bui.  No.  75,  p.  622)  and  Lawlor  v.  Loewe  (235  U.  S.  522,  35 
Sup.  Ct.  170,  Bui.  No.  169,  p.  140)  were  also  cited  in  support  of  the 
position  that  interference  with  manufactiu-e,  the  products  of  which 
Avere  for  interstate  shipment,  was  an  interference  with  commerce 
within  the  terms  of  the  antitrust  law.  In  the  second  case  the  defend- 
ants undertook  to  reopen  the  question,  but  the  point  was  said  to  have 
been  decided  in  the  Dowd  case,  and  a  reexamination  was  refused. 

In  the  Dowd  case,  the  coal,  or  much  of  it,  which  was  intended  for 
interstate  commerce,  but  which  was  prevented  from  flowing  therein 
by  the  unlawful  acts  of  the  defendants  there,  had  not  been  mined, 
and  therefore  was  not  in  existence  as  a  commodity  of  any  sort  of  com- 
merce for  transportation. 

The  situation  so  closely  paralleled  that  existing  in  the  instant  case 
that  Judge  Faris  felt  himself  constrained  "  as  in  duty  bound,  regard- 
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less  of  my  own  views,'^  to  hold  that  the  pl&intiffs  here  were  engng^  \ 
in  interstate  commerce  within  the  purview  of  the  first  section  of  tlie 
Sherman  Antitrust  Act. 

The  question  of  the  conspiracy  was  disposed  of  "  more  briefly  and 
with  less  difficulty."  Following  the  call  for  a  general  strike  practi- 
cally all  the  employees  of  the  plaintiffs  quit  work  and  many  of  them 
became  pickets.  ^^  Picketing  was  done  in  a  way  that  was  not  lawful 
and  which  is  not  legally  permissible,  even  under  the  broad  provisions 
of  the  Clayton  Act."  Committees  of  the  defendant  anions  managed 
the  strike,  ^'  which,  of  course,  largely  meant  to  manage  the  pickets  w^ho 
were  engaged  in  picketing  the  shops  of  plaintiffs."  The  pickets  and 
other  striking  employees  received  strike  benefits,  but  there  was  no 
extra  compensation  for  doing  picket  duty,  which  was  voluntarily 
engaged  in. 

If  these  pickets  committed  unpeaceful  and  unlawful  acts,  there- 
fore, absent  any  protest  or  disciplinary  action  by  the  local  unions, 
the  latter  are  liable  for  such  acts.  Neither  is  it  necessary  to  prove 
the  conspiracy  alleged  in  the  complaint  by  direct  evidence.  Such 
conspiracy  may  be  shown  by  circumstantial  evidence.  If  the  rule 
were  otherwise,  it  would  ordinarily  be  impossible  to  establish  a  con- 
spiracy in  any  case ;  a  fortiori,  in  a  labor  dispute. 

The  conclusion  was  reached  that  the  facts  and  circumstances  dis- 
closed  a  conspiracy  within  the  meaning  of  the  law,  hurtful  and  in- 
jurious to  ''  the  interstate  commerce  of  the  plaintiffs  as  that  commerce 
has  been  defined  in  this  circuit."  A  permanent  injunction  as  prayed 
for  was  therefore  directed  to  be  drawn. 


Labor  Organizations — Pickkting — Interference  with  Contract 
or  Employment — Injttncjtion — Cyrus  Currier  cmd  Sons  v.  InUr- 
nationcd  Holders^  Union  of  North  America^  Local  No.  40^  et  al.^ 
Court  of  Chancery  of  New  Jersey  (July  £S,  19^1)^  115  Atlantic  Re- 
porter^ page  66, — This  suit  was  to  restrain  the  defendant  union,  its 
officers  and  agents,  from  picketing  the  complainant's  foundry  and 
interfering  with  its  employees  and  from  soliciting  them  to  join  the 
union  in  violation  of  their  contract  of  employment.  A  strike  in 
which  pickets  were  employed  about  the  complainant's  plant  in  1917 
had  been  stopped  by  an  injunction.  Thereafter  the  company  adopted 
a  policy  of  excluding  all  union  men  from  its  service,  and  made  this 
a  condition  of  employment.  In  1920  the  union  again  picketed  the 
complainant's  plant  to  persuade  the  core  makers  and  molders  to  join 
the  union  in  breach  of  the  conditions  of  their  employment.  The 
solicitations  to  join  the  union  were  accompanied  by  threats  of  violence 
and  sometimes  with  actual  violence  against  the  reluctant  and  un- 
willing, with  the  result  that  complainant  was  greatly  hampered  in 
carrying  on  its  business.    The  defendant  knew  the  conditions  of  em- 
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ployment.  The  new  members  of  the  union  were  enjoined  to  secrecy 
with  the  aim  eventually  to  unionize  the  complainant's  shop.  An  in- 
junction was  granted  by  the  court  in  an  opinion  which  quotes  freely 
from  the  case  of  the  Hitchman  Coal  and  Coke  Co.  v.  Mitchell,  245 
U.  S.  229,  38  Sup.  Ct.  65  (BuL  No.  246,  p.  145).  The  court  com- 
pared Stevenson,  the  financial  secretary  of  the  defendant  union,  with 
Hughes  in  the  Hitchman  case  above.  In  the  opinion  Vice  Chancellor 
Backes  for  the  court  said : 

As  to  Stevenson's  guUt  of  intimidation,  violence,  and  seduction  of 
the  complainant's  employees,  I  have  no  doubt,  notwithstanding  his 
denial.  He  professes  to  have  acted  as  an  individual  unionist,  and 
not  as  a  representative  of  his  local;  but  this  is  idle  evasion.  The 
defendant  local  is  an  unincorporated  or^nization  of  men — a  co- 
partnership— bound  tog^her  for  the  attainment  of  worthy  objects, 
mutually  beneficial,  sometimes,  unfortunately,  sought  to  be  obtained 
by  unworthy  means,  and  in  the  prosecution  of  their  common  object 
the  action  of  any  one  member  is  binding  upon  all ;  and  so  the  con- 
duct of  Stevenson  in  behalf  of  the  organization,  and  his  methods, 
though  obnoxious  in  the  eyes  of  the  law,  are  chargeable  to  the  de- 
fendant local^  and,  indeed,  as  I  read  the  answer  ox  the  defendants, 
the  local,  while  specifically  denying  the  representative  capacity  of 
Stevenson,  does  not  shirk  or  seet  to  evade  responsibility  for  his  ac- 
tivities in  its  behalf.  The  joint  answer  of  the  union  and  its  officers 
specifically  denies  the  charges  of  intimidation  and  violence,  but  col- 
lectively they  admit,  with  argumentative  modification,  the  charges 
of  picketing  and  the  solicitation  of  the  complainant's  employees  to 
membership  in  the  organization,  and  implicity  adopt  all  of  Steven- 
son's efforts,  charged  and  proved,  lawful  and  unlawful,  as  their 
cominunity  efforts.  ^  Stevenson  embodied  the  union. 

It  is  the  complainant's  legal  right  to  hire  men  unaffiliated  with 
labor  unions,  and  to  make  continuance  of  nnaffiliation  a  condition 
of  the  employment.  That  is  as  assured  to  the  employer  as  is  the 
right  of  the  unions  to  make  it  a  condition  of  membership  that  their 
members  shall  not  work  in  shops  where  nonunicm  men  are  employed. 
And  it  is  the  master's  legal  right  to  have  his  servants  abide  with  him, 
free  from  interference  of  the  union,  as  it  is  the  right  of  the  union 
to  prosper  unmolested  by  the  employer.  The  right  of  each  to  law- 
fuller  prosecute  his  affairs  is  equally  within  the  protection  of  the  law, 
and  if  in  their  competition  ftyr  labor  harm  falls  to  one  from  the  law- 
ful promotion  of  the  other's  business,  the  injury  is  an  inevitable  inci- 
dent, legitimately  inflicted  and  excusable.  1^  long  as  each  keeps 
advancing  his  interest  without  purposely  intending  to  harm  the 
other,  there  id  no  room  for  complaint  or  cause  for  action ;  but  when 
either  canverges  the  line  of  advance  in  assault  upon  the  other,  then 
the  law,  through  its  oourts,  calls  a  halt  by  iniuncticm.  In  other 
words,  in  their  progress  they  must  not  step  on  the  other's  toes  with 
intent  to  injure. 

Labor  has  not  as  yet  appealed  to  the  courts,  but  if  the  present 
**  employer's  closed-shop  "  movement  has  for  its  ultimate  object  the 
overtlurov^  and  destruction  of  organized  labor — an  ulterior  and  un- 
lawful object— -and,  by  means  as  unworthy  as  those  here  reprehended, 
capital  is  certainly  extending  the  invitation. 
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Labor  Ohganizations  —  Pickisting  —  Seookdaby  Boycott  -^  Law- 
fulness OF  Purpose — ^Attempt  to  Cause  Breach  of  CSontract — In- 
junction— Parker  Paint  <&  Wall  Paper  Co.  v.  Local  Union  No,  813 
ef  al.^  Supreme  Court  of  Appeals  of  West  Virginia  {February  8^  1921)^ 
106  Southeastern  Reporter^  p<ige  911. — ^The  plaintiff  company  was 
engaged  in  the  painting,  papering,  and  decorating  business  in  the  city 
of  Huntington,  W.  Va.,  and  employed  6  to  10  men.  It  became  a 
member  of  an  association  of  employers  known  as  the  Master  Painters' 
Association  of  the  City  of  Huntington.  The  members  of  this  associa- 
tion were  operating  under  a  wage  contract  with  the  defendant,  Local 
Union  No.  813,  and  maintained  a  "  closed  shop."  The  defendant  was 
a  branch  of  the  Brotherhood  of  Painters,  Decorators,  and  Paper 
Hangers  of  America.  In  January,  1920,  friction  arose  between  the 
union  and  those  of  its  members  who  composed  the  Master  Painters' 
Association,  and  the  latter  were  refused  permission  to  sit  in  the  meet- 
ings of  the  local  union  or  participate  in  its  affairs.  After  attempts 
to  adjust  the  differences  had  failed,  the  local  union  refused  to  allow 
its  members  to  work  for  members  of  the  Master  Painters'  Association. 
In  order  to  fulfill  their  contracts  the  Master  Painters  employed  non- 
union men.  The  local  union  then  adopted  the  plan  of  "bannering" 
or  picketing  the  places  at  which  members  of  the  Master  Painters  were 
engaged  at  work.  Plaintiff  had  a  contract  to  paint  a  5  and  10  cent 
store,  and  proceeded  with  his  work  with  nonunion  men.  The  local 
union  proceeded  to  picket  the  store,  and  banners  bearing  the  inscrip- 
tions "  This  Store  is  Unfair  to  Union  Painters,"  "  This  Store  is  Un- 
friendly to  Union  Labor,"  were  carried  up  and  down  before  the  store. 
The  manager  of  the  store  became  intimidated  and  ordered  plaintiff 
to  stop  work.  He  then  negotiated  with  the  union,  which  stated  that 
plaintiff  would  never  be  permitted  to  complete  the  work,  and  that  he 
should  give  the  work  to  the  union  to  be  completed.  The  manager  re- 
fused, and  plaintiff  resumed  its  painting  of  the  store,  whereupon  the 
union  again  proceeded  to  picket  and  banner  the  store.  The  manager 
of  the  store  fearing  a  loss  of  his  trade  again  ordered  plaintiff  to  stop 
work.  Plaintiff  also  had  a  contract  to  paint  the  Cammack  house; 
and,  while  its  men  were  at  work  on  the  house,  the  union  induced  them 
to  cease  work,  and  otherwise  interfered  with  and  hindered  the  work  so 
that  Cammack  canceled  his  contract  with  the  plaintiff;  and,  in  order 
to  get  his  house  painted,  permitted  the  union  to  complete  the  wort 
Other  instances  of  a  like  nature  occurred  to  the  plaintiff,  and  he 
brought  this  action  for  an  injunction  to  restrain  the  activities  of  the 
union  in  picketing  his  business  and  interfering  with  its  work.  The 
circuit  court  refused  to  grant  the  injunction,  but  on  appeal  the  su- 
preme court  granted  the  injunction  prayed  for..  The  circuit  court  dis- 
solved the  injunction  and  plaintiff  appealed.    In  reversing  the  de- 
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dsion  and  in  reinstating  the  injunction  the  supreme  court  rendered 
in  part  the  following  decision : 

There  are  two  legal  propositions  which  are  applicable  to  this  case : 
(1)  A  lawful  purpose  can  not  be  carried  out  by  the  use  of  unlawful 
means;  (2)  If  the  purpose  be  unlawful,  it  may  not  be  accomplished 
even  by  means  that  would  otherwise  be  legaL 

What  was  the  purpose  of  these  various  acts  of  tiie  defendants? 
They  affirm  that  their  purpose  was  a  lawful  one,  and  was  for  the 
maintenance  of  their  organization ;  that  their  acts  were  peaceful  and 
persuasive.  But  it  is  manifest  that  the  means  by  which  this  end  was 
sought  to  be  attained  was  the  destruction  of  plaintiffs  business  by 
bringing  combined  pressure  upon  the  persons  with  whom  plaintin 
had  contracted  for  the  sale  of  its  labor,  and  causing  them  to  abrogate 
those  contracts.  There  can  be  no  question  of  the  right  of  the  de- 
fendants to  form  a  union  for  their  mutual  protection  and  advantage, 
and  enlarge  their  union  by  inducing  others  to  join  for  this  legitimate 
and  proper  object;  but  there  can  be  no  question,  on  the  other  hand, 
that  this  right  must  be  so  used  as  not  wantonly  to  conflict  with  the 
rights  of  others.  The  same  is  true  of  the  master  painters'  organiza- 
tion. A  person  can  use  the  highway  in  his  automobile,  but  he  must 
not  forget  that  others  have  the  same  right,  and  he  must  not  damage 
them  wantonly  or  unwittingly.  If  one  person  wantonly  or  mali- 
ciously, whether  for  his  own  benefit  or  not,  mduces  a  person  to  violate 
his  contract  with  a  third  person  to  the  injury  of  that  third  person,  an 
action  will  lie. 

Martin  on  Modern  Law  of  Labor  Unions  asserts  that  the  great 
weight  of  authority  is  to  the  effect  that  organized  labor's  right  of 
coercion  and  compulsion  by  strikes  or  withholding  labor  or  threats 
thereof  is  limited  to  strikes  or  withholding  of  labor  or  threats  thereof 
against  persons  with  whom  the  union  has  trade  disputes.  And  the 
use  of  such  means  against  one's  customers  in  order  to  coerce  them  to 
compel  him  to  comply  with  demands  made  on  him  by  the  union  is 
an  unjustifiable  interference  with  the  rights  of  such  customers. 
Martin's  Mod.  Law  of  Labor  Unions,  sec.  77. 

It  is  not  clear  just  what  reasons  dictated  the  acts  complained  of  in 
the  bill.  If  for  the  purpose  of  compelling  plaintiff  to  withdraw 
from  membership  in  the  Master  Painters,  it  is  unlawful. .  Plaintiff 
is  as  free  to  join  an  organization  for  the  lawful  furtherance  and  pro- 
tection of  its  affairs  as  are  the  members  of  the  Local  Union  No.  813 
to  become  members  of  that  organization,  designed  for  their  protec- 
tion. If  for  the  purpose  of  preventing  a  member  of  the  Master 
Painters  from  laboring  with  his  hands  in  performing  his  own  con- 
tracts, it  is  unlawful. 

It  would  be  cumbersome  and  serve  no  purpose  here  to  review  the 
various  decisions  and  textbooks  on  boycott,  primary  and  secondary, 
or  on  the  subject  of  picketing.  The  decisions  are  legion,  and  some 
of  the  niceties  and  distinctions  found  in  them  are  difficult  to  appre- 
hend and  are  not  very  instructive.  It  is  sufficient  to  say  that  the 
secondary  boycott,  where  A  is  brought  into  a  labor  dispute  between 
B  and  C,  A  having  no  difference  with  either,  is  generally  con- 
demned. This  "  secondary  boycott "  contemplates  that  A  upon  the 
request  of  B,  and  under  the  moral  intimidation  lest  B  boycott  him, 
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may  thus  be  constrained  to  withdraw  his  oontracis  or  patronagB 

from  C,  with  whom  he  has  no  dispute,  the  controversy  being  omy 
between  B  and  C.  The  English  courts,  and  the  Federal  courts  of 
this  country,  vigorously  condemn  it. 

Even  some  of  the  State  courts  which  hold  that  a  reasonable  boycott 
is  lawful  condemn  '^  picketing^"  holding  that  the  end  to  be  attained 
thereby,  however  artful  may  be  the  means  employed,  is  the  injury  of 
the  boycotted  bigness  through  physical  molestation  and  physical 
fear  caused  to  the  employer  and  his  employed,  or  who  may  seek  his 
employment,  and  to  the  general  public 


Labor  Organizations — Protection  of  Employees  as  Memrebs — 
Constitutionality  of  Statute — People  v.  Western  Union  Tele- 
graph Go.  et  ai.,  Supreme  Cottrt  of  Colorado  {AprU  4,  1921)^  198 
Pacific  Reporter^  P^^  ^^* — ^The  Western  Union  Telegraph  Co.  and 
others  were  charged  with  a  violation  of  the  anticoercion  act  of 
Colorado  (ch.  5,  Laws  1911).  The  above  company  as  a  condition 
to  the  continued  employment  of  one  Holson  required  of  him  a  con- 
tract that  he  sever  his  connection  with  the  Commercial  Telegraphers^ 
Union  of  America,  and  upon  his  refusal  to  comply,  discharged  him, 
which  the  statute  mentioned  above  undertook  to  penalize.  Judg- 
ment was  given  releasing  them  from  liability.  The  State  appealed 
to  the  supreme  court  but  the  judgment  was  affirmed.  The  court  in 
deciding  this  issue  said : 

That  this  act  is  a  plain  violation  of  the  Federal  Constitution  has 
been  clearly  determined  by  the  Supreme  Court  of  the  United  States. 
(Coppage  V.  Kansas,  236  U.  S.  1,  85  Sup.  Ct.  240  [Bui.  169,  p.  147].) 
In  that  case  a  decision  of  the  Supreme  Court  of  Kansas  was  reversed, 
and  a  statute  of  that  State,  in  all  material  particulars  identical  with 
the  one  here  tmder  consideration,  was  declared  a  violation  of  the 
"  due  process  "  clause  of  the  United  States  Constitution. 


Labob  Organizations — ^BniiBs — ^EjtpuxsioN  of  Member — ^Restora- 
tion BY  Equity  Court — Burke  v.  Monumental  Divmon^  No.  62^ 
BrotherJu>od  of  Locomotive  Engineers^  et  a?..  United  States  Dts- 
trict  Courts  District  of  Maryland  {August  12^  1919)  ^  VtS  Federal 
Reporter  707. — Plaintiff,  Dominic  J.  Burke,  was  a  member  of  the 
Brotherhood  of  Locomotive  Engineers.  Affiliated  with  the  brother- 
hood was  a  mutual  aid  and  benefit  associatioa,  and  a  life  and 
accident  association.  Burke,  in  the  event  of  sickness,  accident,  or 
death  was  entitled  to  payments  from  them,  the  aggregate  value  of 
the  right  being  upwards  of  $3,000.  This  amount  would  be  lost  if  his 
membership  had  been  taken  from  him.  In  June^  1916,  the  train  em- 
ployees authorized  their  brotherhood  executives  to  call  a  strike  in  the 
event  of  failure  to  secure  a  basic  eight-hour  day  with  pay  at  the  rate 
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of  time  and  a  half  for  all  oyertime*  Thd  railroads  and  the  train- 
men oould  not  agree,  and  the  executives  nnited  in  calling  a  nation- 
wide strike,  to  begin  on  Labor  Day,  1916.  Congress  passed  the 
Adamson  bill,  and  the  strike  order  was  recalled.  The  railroads 
claimed  that  the  law  was  unconstitutional^  and  a  test  case  was  ap- 
pealed to  the  Supreme  Court.  Pending  the  decision  much  was  said 
in  favor  of  compulsory  arbitration,  and  the  brotherhoods,  which 
were  strongly  opposed  to  such  a  plan,  wished  to  force  the  eight- 
hour  day  before  Congress  could  act.  The  brotherhood  executives, 
who  believed  that  the  strike  vote  made  in  June,  1916,  still  authorized 
them  to  act,  called  a  strike  to  begin  March  17, 1917.  Burke  believed 
that  the  strike  vote  had  expired  when  the  strike  order  of  September, 
1916,  was  rescinded,  and  so  when  asked  his  opinion  on  the  strike  by 
his  foreman  he  stated  he  was  against  it  and  was  ready  to  go  into 
court  to  prevent  it.  A  bill  of  complaint  was  drawn  up  by  the  rail- 
road's legal  defMtrtment,  praying  that  the  strike  be  enjoined,  and  it 
was  signed  by  Burke  on  March  17.  March  19  the  railroads  con- 
ceded to  the  demands  of  the  trainmen,  and  the  issues  raised  by 
Burke's  bill  became  moot  questions.  PlaintiflF's  fellow-workers,  how- 
ever, learned  what  he  had  done,  and  in  consequence  preferred  a 
charge  against  him  which  resulted  in  his  expulsion.  The  plaintiff 
sought  to  compel  defendants  to  restore  him  to  membership.  The 
court  held  that  the  plaintiff  was  entitled  to  the  relief  for  which  he 
asked.  It  was  held  that  the  district  court  had  jurisdiction  because 
Burke  alleged  that  he  had  been  expelled  for  the  reason  that  he  ex- 
ercised his  constitutional  right  to  bring  a  suit  in  a  court  of  the  United 
States.  Th^  defendants  made  a  motion  to  dismiss,  stating  that  Bui4:e 
should  have  gone  into  a  law  court  and  asked  for  mandamus^  but  the 
court  held  that  as  the  brotherhoods  were  unincorporated  associations 
mandamus  could  not  lie  and  that  the  relief  was  in  a  court  of  equity. 
A  decree  was  ordered  for  the  plaintiff.  Judge  Rose  speaking  for  the 
court  said  in  part: 

The  charge  upon  which  plaintiff  was  expelled  was  that  in  bringing 
the  Philadelphia  suit  he  had  violated  section  35  of  the  standing  rules 
of  the  brotherhood,  which  imposes  the  penalty  of  expulsion  upon  an}'' 
member  who,  by  verbal  or  written  communication  to  railroad  officials 
or  others,  interferes  with  a  grievance  that  is  in  the  hands  of  a  com- 
mittee, or  at  any  other  time  makes  any  suggestion  to  any  official  that 
may  cause  discord  in  any  division.  There  is  here  no  mention  of  legal 
proceedings.  The  place  in  which  this  section  appears  among  the  rules 
does  not  suggest  that  it  had  reference  to  them.  The  language  em- 
ployed does  not  give  the  impression  that  the  f ramer  of  it  had  them 
in  mind.  An  intention  to  denv  all  access  to  the  courts  of  the  land  will 
not  be  presumed.  If  it  be  en  wceable  at  all,  it  must  be  unmistakably 
expressed. 

At  the  hearing  something  was  said  as  to  section  54  of  the  rules. 
That  does  prohibit  resort  to  the  courts  in  any  controversy  arising 
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within  the  organization,  and  for  which  the  laws  of  the  brotherhood 
provide  a  means  of  settlement,  without  having  previously  exhausted 
all  remedies  within  the  brotherhood.  Nothing  which  plaintiff  is 
charged  with  having  done  offends  against  this  rule.  The  grand  chief 
ordered  a  strike  to  begin  in  a  few  days.  The  only  possible  appeal 
within  the  order  was  to  the  next  triennial  convention,  which  would 
not  meet  for  14  months.  Plaintiff  says  he  believed  that  in  giving 
such  an  order  the  grand  chief  was  doing  something  that  under  the 
laws  of  the  brotherhood  he  had  no  rig:ht  to  do.  Under  the  circum- 
stances, there  was  nothing  the  plaintiff  could  do  within  the  order, 
and  there  would  have  been  nothing  he  could  do  had  he  been  absolutely 
right  in  his  contention  that  the  authority  given  9  months  before  was 
at  an  end.  The  rule  by  the  clearest  implication  sanctions  a  resort  to 
the  courts  when  a  remedy  within  the  brotherhood  does  not  exist. 

The  learned  and  zealous  counsel  for  the  defendants  at  the  hearing 
frankly  conceded  that  one  of  the  recognized  limitations  upon  the 
very  broad  powers  of  discipline  over,  their  members,  possessed  by 
voluntary  unincorporated  societies,  is  that  they  may  not  be  exercised 
to  punish  one  for  seeking  aid  of  the  courts  where  the  machinery  of 
the  organization  can  not  give  it.  Yet  the  only  charge  upon  which 
the  plaintiff  was  put  upon  trial  was  that  he  had  gone  into  court.  This, 
of  course,  is  admitted.  The  charge  was  in  writing  and  speaks  for 
itself. 

This  would  end  the  case  were  it  not  that  the  defendants  contend 
that  plaintiff  was  expelled,  not  for  suing,  but  because  he  sued  at  the 
instance,  imder  the  direction,  and  at  the  expense  of  one  of  the  rail- 
roads, the  opposing  parties  to  the  controversy  in  which  the  brother- 
hood was  engaged.  There  is  no  charge  that  m  what  was  done  there 
was  aught  o?  champerty  or  of  maintenance.  The  complaint  is  not 
that  the  railroad,  with  the  assistance  of  the  plaintiff,  was  interfering 
in  something  which  did  not  concern  it,  but  that  it,  on  the  other  hand, 
was  vitally  interested  on  a  aide  of  it  upon  which  plaintiff,  had  he 
been  a  loyal  member  of  the  brotherhood,  would  not  have  been  found. 

All  of  which  he  was  accused  was  the  oringing  of  the  suit  If  that 
was  sufficient  ground  for  expulsion,  there  could  be  no  defense  because 
the  fact  was  so ;  but  if  the  gravamen  of  his  offense  was  his  cooperation 
with  the  railroad,  he  should  have  been  told  so,  in  order  that  he  might 
have  made  such  explanation  as  he  could.  The  rules  of  the  brother- 
hood themselves  require  that  the  charges  upon  which  a  member  is 
brought  to  trial  shall  be  in  writing. 

It  follows  that  the  plaintiff  is  entitled  to  the  relief  for  which  he  asks. 


Labor  Organizations — Rules — Right  of  Members  to  Petition — 
Reinstatement  of  Expelled  Member — Spayd  v.  Ringing  Rock 
Lodge. No.  666 j  Brotherhood  of  Railway  Traiwmen  of  Pottstovm^ 
et  al,^  Supreme  Court  of  Pennsylvania  {March  21^  1921)^  113  Atlan- 
tic Reporter^  page  70. — H.  F.  Spayd  was  a  member  of  the  Ringing 
Rock  Lodge  No.  666  of  the  Brotherhood  of  Railway  Trainmen.  Rule 
23  of  the  by-laws  of  the  union  provided  that : 

Any  member  of  the  brotherhood  using  his  influence  to  defeat  any 
action  taken  by  the  national  legislative  representative  or  any  action 
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regularly  taken  by  the  legislative  representatives  in  meeting  assem- 
bled, or  of  legislative  boards  under  their  proper  authorities,  shall, 
upon  conviction  thereof,  be  expelled. 

The  legislature  of  the  State  of  Pennsylvania  passed  an  act  on  June 
19,  1911,  known  as  the  full-crew  law  (P.  L.  1053).  This  law  was 
attacked  in  the  courts,  but  was  upheld  by  the  supreme  court  in  the 
case  of  Penn.  R.  R.  Co.  v.  Ewing,  241  Pa.  581,  88  Atl.  775  (Bui. 
No.  152,  p.  156).  Since  this  decision  several  efforts  have  been  made  to 
secure  the  repeal  of  the  law.  Spayd  was  expelled  from  the  union  as 
having  violated  the  above  rule  23  because  he  subscribed  to  a  petition 
to  the  legislature  to  reconsider  this  statute.  He  brought  suit  against 
the  union  to  require  it  to  reinstate  him,  but  the  common  pleas  court 
dismissed  the  bill.  On  appeal  the  superior  court  reversed  the  deci- 
sion and  ordered  Spayd  reinstated,  whereupon  the  union  appealed 
to  the  supreme  court.  In  affirming  the  decision  of  the  superior  court, 
a  decision  was  rendered  from  which  the  following  is  quoted : 

Defendants  contend  plaintiff  confined  his  case  to  "  the  ground  that 
rule  23  was  void,  and  not  that  he  had  not  infringed  it";  and, 
although  the  superior  court  considered  other  additional  matters, 
since  we  are  of  one  mind  that  the  rule,  as  construed  by  defendants, 
breaches  the  fundamental  law  of  the  State,  we  shall  accept  their 
suggestion  as  to  the  limits  of  the  controversy,  and  rest  our  decision 
on  constitutional  points  alone.  ^ 

The  Pennsylvania  bill  of  rights,  sec.  7,  says : 

"  The  free  communication  of  thoughts  and  opinions  is  one  of  the 
invaluable  rights  of  man,  and  every  citizen  may  freely  speak,  write, 
and  print  on  any  subject,  being  responsible  for  the  abuse  of  that 
liberty " ;  that  the  citizens  shall  have  the  right  to  petition  "  those 
invested  with  the  powers  of  government  for  redress  of  grievances 
or  other  proper  purposes";  finally,  that  such  prerogatives  of  the 
individual  citizen  are  "  excepted  out  of  the  general  powers  of  gov- 
ernment and  shall  forever  remain  inviolate." 

The  present  case  turns  on  a  consideration  of  these  fundamental 
jJrinciples;  we  shall  first  express  our  general  view  concerning  their 
application,  and  then  consider  the  subject  of  the  right  of  jpetition 
more  particularly.  The  rights  above  noted  can  not  lawfully  be 
infringed,  even  momentarily,  by  individuals,  any  more  than  by  the 
State  itself;  and  least  of  all  can  they  be  breached  by  corporations 
and  unincorporated  associations,  which  function  only  by  grace  of 
the  State,  and  the  "  supervision  and  control "  of  which  are  specifi- 
cally vested  in  courts  of  equity  by  the  act  of  June  16,  1836  (P.  L. 
784,  sec.  13,  par,  5;  Pa.  St.  1920,  sec.  4502).  We  have  often  said 
that  the  by-laws,  rules,  and  regulations  of  these  artificial  bodies 
uvill  be  enforced  only  when  they  are  reasonable,  and  thev  can  never 
be  adjudged  reasonable  when,  as  here,  they  would  compel  the  citizen 
to  lose  his  property  rights  in  accumulated  assets,  or  forego  the  ex- 
ercise of  other  rights,  which  are  constitutionally  inviolable.  De- 
fendant lodge  is  part  of  a  beneficial  organization,  and  there  is  a 
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finding  that  plaintiff  has  a  substantial  property  interest  thereiiL 
Under  these  circumstances,  it  will  not  do  to  say  that  he  can  freely 
regjain  full  liberty  of  action,  at  any  time,  by  disassociating  himself 
from  the  order;  but,  even  if  he  could,  the  rule,  as  construed  by 
defendants,  would  still  be  discountenanced,  and  void  in  law. 

When  plaintiff  signed  the  petition  to  the  legislature  to  repeal  the 
full-crew  la^r,  he  was  communicating  his  "  thoughts  and  opinions  ** 
to  that  body  and  seeking  at  its  hands  redress  of  what  he  con- 
sidered a  public  "  grievance  " — relief  which  the .  lawmakers  alone 
could  grant.  Since  plaintiff  viewed  the  statute  petitioned  against 
as  such  a  grievance,  the  course  of  conduct  pursued  by  him  was  not 
only  within  his  legal  rights,  but  accorded  with  his  solemn  duty  as 
a  citizen^  for  the  exercise  oi  which  he  can  under  no  circumstances 
be  penalized. 

Appellants'  contention  that  the  application  of  rule  23  to  plaintiff 
does  not  deprive  the  latter  of  his  right  of  petition,  but  merely  dele- 
gates it  to  defendant  order  during  his  association  therewith,  can 
not  be  sustained.  Any  agreement  or  contract  handing  over  to  others 
such  a  prerogative,  to  be  exercised  on  the  citizen's  behalf,  is  against 
public  policy  and  void.  The  right  here  involved,"  and  the  voting 
franchise,  are  the  only  means  by  which  peaceful  changes  in  our 
laws  and  institutions  may  be  sought  or  brought  about,  and  they  can 
not,  with  safety  to  the  State  or  the  whole  body  of  the  people,  be 
gathered  into  the  hands  of  the  few  for  any  purpose  whatsoever. 
Therefore,  on  principle,  the  law  will  not  sanction  their  delegation. 
We  may  add  that  a  temporary  giving  up  or  denial  of  an  inalienable 
right  such  as  the  one  in  hand  is  as  void  as  though  peimanent  in 
character;  that  portion  of  rule  23  hereinbefore  quoted,  as  construed 
by  defendants-^denying  plaintiff  the  right  to  petition  the  legisla- 
ture— has  no  binding  lorce;  hence  Spayd  was  miproperly  expelled 
for  a  violation  thereof. 

Labor  Organizations — Strikes — ^Acrs  or  Vioi;ence — Injukc- 
TiON — Charleston  Drj/  Dock  amd  Mwchine  Co,  v.  O^RortrJce  ef  ah^ 
Umted  States  District  Court^  Eastern  District  of  South  Carol?  in 
{August  11,  1921),  27^  Federal  Reporter,  page  811. — A  suit  was 
brought  against  the  defendants,  who  were  members  of  unions  that 
had  called  a  strike  in  the  plaintiff's  yard.  The  court  granted  a  mo- 
tion for  a  preliminary  injunction  against  the  defendants  to  restrain 
them  from  doing  unlawful  acts  in  connection  with  the  strike,  be- 
cause, said  the  court,  "  It  may  be  impossible  to  identify  any  particu- 
lar individual  as  the  one  who  shot  out  the  lights,  or  committed  the 
other  acts  against  the  property  of  the  complainant,  calculated  to  in- 
jure its  property  and  harass  and  obstruct  it  in  its  operations,  yet  it 
is  manifest  that  these  acts,  as  well  as  the  acts  of  violence  up<Hi  the 
persons  of  its  employees  and  the  threats  extended  to  them,  are  tlie 
sequence  of  the  strike  and  are  in  pursuance  of  the  intentions,  tlireats 
and  acts  of  the  defendants."    Judge  Smith  continued : 

The  fundamental  basis  of  this  free  Government  is  that  its  citizens 
shall  be  free — free  to  own  their  own  property,  and  perform  their 
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own  tasks,  aiul  follow  ibeir  own  lives,  m  pursuit  of  their  own  happi- 
ness, as  each  sees  it,  provided  only  that  the  laws  of  the  Bepublic  are 
observed.  The  moment  any  number  of  citizens,  relying  on  greater 
physical  strength,  assume  to  themselves,  by  violence  or  intimidation, 
to  prevent  another  citizen  from  exercising  his  legal  rights,  ot  by  un- 
lawful coercion,  inducement,  or  persuasion  attempt  to  put  an  end  to 
the  freedom  of  another  citizen,  by  depriving  him  of  the.  power  to  use 
his  own  labor  and  enjoy  his  own  property  as  allowed  by  law,  at  that 
moment  the  ordered  freedom  of  the  Republic  is  destroyed  and  the 
despotism  of  a  lawless  mob  substituted. 

The  difference  between  a  mob  of  lynchers,  who  put  a  helpless  cap- 
tive to  death  without  trial,  and  a  mob  of  so-called  strikers,  who  beat 
a  helpless  fellow  workman  because  he  differs  from  them  in  opinion 
as  to  how  he  shall  exercise  his  undoubted  legal  rights,  is  one  of  degree 
and  not  of  kind.  In  either  case,  it  is  an  essential  law  of  a  free  people 
that  is  violated.  Nothing  may  be  more  base  and  cowardly  than  the 
assault  of  a  number,  relying  on  the  strength  of  their  numoers,  upon 
an  unprotected  individual,  whose  helplessness  is  taken  advantage  of 
to  compel  him,  by  physical  maltreatment,  to  yield  up  his  legal  rights, 
unless  it  be  the  willful  failure  of  the  guardians  of  the  peace  to  afford 
protection  to  the  weak,  or  of  the  courts  to  award  the  shield  of  the 
law's  enforcement. 

Whatever  may  have  been  supposed  to  be  the  ancient  rule  that  an 
injunction  could  not  issue  from  a  court  of  equity  to  restrain  the  com- 
mission of  a  crime,  it  may  be  regarded  as  settled  in  this  country,  since 
the  decision  in  the  case  of  In  re  Debs,  158  U.  S.  564,  593, 15  Sup.  Ct. 
900,  that  the  fact  that  the  threatened  invasion  of  plaintiff's  rights 
will  amount  at  the  same  time  to  an  offense  against  the  criminal  laws 
is  no  bar  to  relief  by  injunction  at  the  instance  of  a  private  party. 


Labor  Organization's — Strikes — ^Conciliation  and  Arbitration — 
CoNSTmmoNALiTY  OF  Statttte — Moore  Drop  Forging  Co.  v. 
Fisher  et  aZ.,  Supreme  Judicial  Court  of  Massachusetts  (September 
16.  1921)^  139  Northeastern  Reporter^  page  i^.— The  Moore  Drop 
Forging  Company  in  December,  1920,  discharged  from  its  employ  58 
men.  Thereafter  120  men  left  its  service  and  combined  to  maintain 
and  carry  on  a  strike  against  the  plaintiff.  The  defendants  in  this 
action  comprised  the  board  of  conciliation  and  arbitration,  who,  on 
January  18,  1921,  gave  notice  that  they  intended  to  hold  a  public 
meeting  to  investigate  the  strike.  On  January  19,  1921,  the  plaintiff 
filed  a  suit  in  equity  to  enjoin  the  officers  and  members  of  various 
unions  carrying  on  the  strike,  alleging  that  the  strike  was  unlawful 
and  was  carried  on  by  unlawful  means.  The  plaintiffs  asked  for  a 
temporary  injunction  against  the  holding  of  a  public  meeting  of  the 
board,  pending  the  outcome  of  the  litigation,  claiming  that  the  ac- 
tion of  the  board  would  prejudice  their  rights  in  their  suit  for  in- 
junction against  the  strikers. 

The  suit  against  the  board  was  dismissed,  and  the  plaintiffs  ap- 
pealed to  the  supreme  court.    That  court  afiirmed  the  action  of  the 
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lower  court,  holding  that  a  statute  authorizing  investigation  of 
strikes  was  valid,  and  that  the  administrative  investigation  of  strike 
pending  a  suit  for  an  injunction  was  not  an  intereference  with  the 
functions  of  the  judicial  department.  Chief  Justice  Bugg,  speaking 
for  the  court  said : 

The  public  has  a  just  interest  in  the  causes  of  strikes  and  in  plac- 
ing responsibility  and  blame  for  their  instigation,  prosecution,  and 
continuance.  The  disorder  and  violence  which  frequently  accom- 
pany strikes  are  matters  of  common  knowledge  and  often  have  been 
adverted  to  in  decisions.  The  economic  waste  and  immediate  finan- 
cial loss  both  to  employers  and  employees  arising  from  strikes  are  too 
well  known  to  require  discussion.  Where  a  strike  exists  involving 
more  than  25  employees,  the  public  concern  in  the  matter  is  sufficient 
to  justify  an  impartial  investigation  by  an  unbiased  board  of  public 
officers  within  the  bounds  set  forth  in  the  statute.  Legislation  such 
as  is  here  assailed  is  authorized  by  the  general  welfare  clause  of  chap- 
ter 1,  section  1,  article  4^  part  2,  of  our  Constitution.  It  has  direct 
connection  with  the  public  safety,  health,  and  welfare,  the  recognized 
foundations  for  the  exercise  of  the  police  power.  It  is  within  the 
class  of  statutes  upheld  in  many  cases  reviewed  in  Holcombe  r. 
Creamer,  231  Mass.  99, 120  N.  E.  354  [Bui.  No.  258,  p.  144],  and  is  sup- 
ported by  the  principle  of  that  decision  which  need  not  be  here  fur- 
ther amplified. 

It  must  be  presumed  that  the  defendants  will  proceed  in  accord- 
ance with  law  and  will  not  violate  constitutional  guaranties  of  per- 
sonal liberty  and  individual  freedom. 


Labor  Organizations — Strike— "Effect  on  Contract  of  Emplot- 
MENT — Status  of  Empioyees — Bmningham  Trust  cfe  Savings  Co.  t. 
Atlanta^  B.  <&  A.  By.  Co.^  United  States  District  Courts  Northern 
District  of  Georgia  {March  26,  1921),  271  Federal  Beporter,  page 
7JfS, — This  was  a  suit  in  equity  in  which  a  receiver  was  appointed 
foi*  the  defendant  company.  N.  H.  Evans  and  others  for  them- 
selves and  as  representatives  of  several  unions  moved  for  a  declara- 
tion of  the  status  of  striking  employees  at  a  hearing  on  the  question 
of  wages  to  be  paid  by  the  receiver  to  the  employees.  (See  p.  219.) 
Judge  Sibley,  speaking  for  the  court,  said,  in  part: 

Aside  from  statutory  uses,  employment  means,  in  common-law 
language,  the  existence  of  the  relation  of  master  and  servant.  This 
may  consist  either  in  a  binding  contract  for  service  or  in  actual 
service  without  a  definite  contract.  One  or  the  other  is  necessary. 
The  right  (with  well-known  exceptions)  of  one  to  refuse  to  serve, 
even  though  under  a  binding  contract  to  do  so,  is  a  part  of  the 
constitutional  personal  liberty  of  the  land.  The  failure  or  refusal 
to  perform  a  contract  of  service  may  create  a  liability  in  damages, 
but  no  court  will  enforce  the  service. 

A  lawful  strike,  whether  the  employment  consists  in  a  definite  con- 
tract or  is  merely  an  existing  relation,  involves  generally  an  aban- 
donment of  the  employment  and  a  termination  by  the  strikers  of  the 
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employment  so  far  as  they  are  concerned.  It  may  be  a  strategic 
move  to  force  at  last  a  better  employment,  but  it  definitely  destroys 
the  present  one,  so  far  as  the  employees  can  destroy  it.  In  tlus 
case  the  motion  itself  admits  that  there  was  a  complete  strike — a 
concerted  refusal  of  all  employees  represented  to  do  their  customary 
work  when  summoned  bv  the  receiver.  He  accepted  the  situation 
and  employed  others  to  the  number  of  900,  as  many  as  he  is  at  pres- 
ent able  to  pay.  Evidently  these  and  not  the  old  men  are  now  the 
employees. 

But  it  is  said  that  as  to  the  trainmen  the  receiver  had  improperly 
announced  a  reduction  of  pay,  and  this  is  true.  But  the  rights  of 
the  trainmen,  under  the  Newlands  Act  (Comp.  St.,  sees.  8666-8676), 
may  be  analogized  to  those  that  would  exist  under  a  definite  contract 
to  serve  for  the  20  days  involved,  at  the  fixed  wage.  As  in  the  case 
of  a  contract,  the  benefit  of  the  act  may  be  waived  by  the  trainmen. 
(Fort  Smith  Railway  Co.  v.  Mills,  253  U.  S.  206,  40  Sup.  Ct.  526.) 
The  wa^es  here  were  not  payable  in  advance  of  service,  but  wore  not 
due  until  about  April  1st.  The  receiver's  announcement  was  no  more 
than  an  anticipatory  breach  of  his  duty  to  pay,  like  an  anticipatory 
breach  of  a  contract  to  pay,  which  gave  the  other  i)arty  the  choice 
of  treating  the  relation  as  broken  and  abandoning  it  without  incurring 
liability,  or  of  denying  the  right  to  terminate  it  and  performing  or 
tending  the  service  and  claiming  the  pay. 

Both  things  may  not  be  done.  A  contract  could  not  be  treated  as 
broken  and  abandoned^  and  also  treated  as  unbreakable  and  to  be 
performed. 

In  this  case,  after  the  receiver  announced  his  wage  reduction,  the 
trainmen,  with  the  others,  conferred  with  him  and  insisted  on  the 
sole  jurisdiction  of  the  Labor  Board,  but  made  no  mention  of  the 
Newlands  Act;  and  as  to  the  question  discussed  they  were  referred 
by  the  receiver  to  the  provision  in  the  court's  order  tor  a  hearing  at 
any  time  before  the  court.  The  men  remained  at  work  under  pro- 
test. This  was,  as  has  been  ruled,  suflBcient  to  reserve  all  rights,  in- 
cluding those  under  the  Newlands  Act,  and  rebutted  any  inference 
of  consent  to  the  reduction. 

The  refusal  to  wOrk  further  on  March  6th,  when  summoned  by 
the  receiver,  no  matter  what  the  reason  or  justification,  terminated 
the  employment.  The  invitation  to  present  any  contention  to  the 
court  was  extended  by  the  original  order  of  February  28th.  A 
definite  time  for  a  hearing  was  set  in  advance  of  the  next  pay  day 
on  March  26th,  without  withdrawing  the  original  invitation,  which 
was  open  for  any  time.  After  the  strike  had  commenced  on  March 
5th,  an  order  was  made  emphasizing  the  right  to  a  hearing,  and 
warning  of  this  very  complication,  if  the  service  should  be  aban- 
doned. 

A  strike,  though  a  lawful  and  a  valuable  economic  weapon,  is 
not  a  substitute  for  orderly  procedure  in  court  and  can  not  be  allowed 
as  a  legal  remedy  for  legal  rights  as  against  a  receiver,  without 
asserting  that  our  courts  can  not  or  will  not  do  justice,  which  is  to 
annoimce  the  failure  of  orderly  government.  Although  the  strike 
vQte  was  taken  January  28th,  weeks  before  the  receivership,  and 
involved  only  a  demand  for  a  decision  by  the  Labor  Board,  which 
it  has  held  itself  without  authority  to  make,  and  although  this  only 
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was  agitated  in  the  conference  with  the  receiver,  and  as  to  this  ques- 
tion the  men  have  been  held  to  be  in  the  wrong,  yet  there  was  the 
aggi^avation  of  the  oversight  of  the  Newlands  Act,  and  reason,  per- 
haps, for  misunderstanding  about  the  hearing.  The  strike  has  been 
conducted  without  violence  connected  with  the  striking  employees 
and  without  personal  bitterness  between  them  and  the  receiver  and 
no  reason  appears  why  they  should  not  be  reemployed,  so  far  as  the 
receiver  has  employment  for  them.  He  testifies  that  he  wUl  be  glad 
to  give  it  to  them.  We  do  not,  however,  think  it  right  to  direct  him 
to  reemploy  them  in  a  body^  not  only  because  he  has  not  now  sufficient 
business,  but  also  because  it  would  not  be  right  to  discharge  those 
who  have  taken  some  of  the  places  and  are  proving  acceptable  and 
contented  employees.  Reemployment  must  be  treated  as  an  admin- 
istrative detail  and  to  be  taken  up  with  the  receiver. 


Labor  ORGANizATrours — Stbekbs — Injuncttion — Contbmfp  of 
CorrRT — ^Felony — iState  ex  rel.  Hopkins^  Atty.  Oen,^  et  al.  v.  Howat 
et  al.^  Supreme  Court  of  Kansas  {J woe  11  j  1921)^  198  Pacific  Re- 
porter^ page  686. — ^The  defendants  were  officers  and  members  of  the 
district  board  of  District  No.  14,  United  Mine  Workers  of  America. 
The  Legislature  of  Kansas  at  the  special  session  of  January,  1920, 
passed  a  law  cheating  a  court  of  industrial  relations  for  the  super- 
vision of  and  to  secure  the  continuous  operation  of  industries  affected 
with  a  public  interest.  This  court  had  taken  jurisdiction  of  a  con- 
troversy between  employers  and  miners,  and  in  the  exercise  of  such 
jurisdiction  had  subpoenaed  Howat  and  others  to  testify  as  witnesses. 
They  had  refused  to  obey  these  subpoenas  and  oth^  subpoenas  for 
like  purpose  issued  by  the  district  court,  and  had  been  committed  to 
jail  for  contempt  of  court.  The  attorney  general  filed  a  petition  for 
an  injunction  against  the  United  Mine  Workers  of  America  and  the 
officers  and  members  of  local  unions  of  District  Ifo.  14  to  enjoin  them 
from  interfering  with  the  operation  of  coal  mines  in  the  mining 
districts  of  the  State  of  Kansas.  The  petition  alleged  that  the  de- 
fendants were  conspiring  and  confederating  among  themselves  and 
with  others  to  violate  the  act  creating  the  court  of  industrial  rela- 
tions. The  injunction  was  granted.  In  February,  1921,  the  officers 
of  the  district  board  of  District  No.  14  ordered  a  strike.  The  mem- 
bers of  the  union  obeyed  the  order.  Howat  and  the  other  defendants 
were  accused  of  contempt,  and  after  a  hearing,  the  court,  without  a 
jury,  found  them  guilty  of  violation  of  the  injunction  and  of  con- 
tempt of  court.  It  was  ordered  that  they  be  confined  to  jail  for 
a  period  of  one  year  and  pay  the  costs  of  the  prosecation.  Tlie  c^ 
fendants  appealed  to  the  supreme  court.  The  assignments  of  error 
presented  questions  relating  to  the  validity  of  the  violated  injunction 
and  the  validity  of  the  act  creating  the  court  of  industrial  relations. 
The  supreme  court  affirmed  the  judgment  of  the  district  court  in  a 
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lengdiy  decisioii  which  cited  ouiiij  authorities,  set  forth  ae^eral 
industrial  and  eoanomic  facts,  and  as  a  note  included  chapter  29, 
Special  Laws  of  1920,  creating  the  court  of  industrial  relations.  The 
following  quotations  are  taken  from  the  opinion  written  by  Judge 
Burch : 

^  The  power  of  a  court  in  any  case  to  grant  an  injunction  for  any 
purpose  is  not  statutory.  In  the  absence  of  statute,  power  exists 
m  courts  to  grant  injunctions  for  numerous  purposes.  The  power 
not  being  statutory,  and  not  being  in  derogation  of  the  common 
law,  is  not  strictfy  construed.  If  the  power  were  statutory,  it 
would  be  liberally  construed,,  to  accomplish  just  and  equitable  pur- 
poses, because  of  an  express  statute  of  this  State. 

It  is  said  the  injunction  was  inralid,  as  an  attempt  to  enjoin  a 
crime.  If  so,  the  injunction  order  was  not  void,  and  the  defendants 
are  precluded  from  attacking  it  in  this  proceeding. 

The  purpose  of  the  injunction  was  not  to  enjoin  crime,  and  bore 
no  other  relation  to  administration  of  the  criminal  law.  The  pur- 
pose was  to  prevent  the  irreparable  injury  which  the  petition  for 
injunction  alleged  would  occur,  and  which  the  court  found  would 
occur,  unless  the  defendants  were  restrained  from  executing  their 
designs.  It  might  be  the  defendants  would  incur  sentences  to  the 
penitentiary  or  to  jail,  but  the  imposition  of  those  penalties  would 
not  fulfill  tne  obligation  of  the  State  of  Kansas  to  protect  its  people 
from  the  calamitous  consequences  of  the  defendants'  wrongdoing, 
and  for  wfiich  there  was  no  redress, 

Nor  is  there  in  this  any  invasion  of  the  constitutional  right  of 
trial  by  jury.  *  •  •  The  power  of  a  court  to  make  an  order 
carries  with  it  the  equal  power  to  punish  for  a  disobedience  of 
that  order,  and  the  inqairv  as  to  the  Question  of  disobedience  has 
been,  from  time  immemorial,  the  special  function  of  the  court.  (In  re 
Debs,  168  U.  S.  p.  594,  15  Sup.  Ct  910.) 

It  is  contended  the  act  creating  the  court  of  industrial  relations 
contravenes  section  16  of  article  2  of  the  constitution  of  the  State, 
in  that  it  ccmtains  more  than  one  subject,  and  the  subjects  are  not 
clearly  expressed  in  the  title. 

In  a  certain  sense,  the  act  embraces  two  subjects:  Regulation  of 
public  utilities,  and  regulation  of  those  industries  which  have  to  do 
with  sujpplying  the  people  with  necessaries  of  life.  In  the  same 
sense,  the  second  subject  is  doubly  triple.  It  embraces  food,  cloth- 
ing, and  fuel,  and  it  embraces  production,  manufacture,  and  dis- 
tribution. According  to  the  same  method,  the  act  might  be  con- 
ceived as  divided  into,  as  many  subjects  as  a  carefully  prepared 
index  of  its  contents  would  disclose.  That,  however,  is  not  the 
method  by  which  to  determine  the  scope  of  a  statute.  The  question 
in  any  case  is,  Are  the  particulars  so  diverse  that  they  may  not  be 
connoted  in  a  single  generic  concept  ?  In  this  instance  the  general 
concept  is  enterprise  affected  with  a  public  interest,  and  the  group- 
ing;^ is  not  only  natural,  but  consistent  and  harnKmious. 

Employers  and  employees  disagree  about  how  the  product  of  their 
joint  contributions  to  industry  shall  be  divided.  In  trie  last  analvsis, 
hours,  working  conditions,  recognition  of  union,  etc!.,  revolve  a!)out 
this  fundamental  subject  of  grievance.    The  subject  is  of  great  im- 
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portance  to  the  employer.  It  is  of  even  greater  importance  to  tbe 
employee,  because  on  wages  depend  food,  clothing,  and  shelter; 
recreation,  and  the  details  of  daily  living;  the  value  of  the  worker 
to  the  community  in  which  he  lives ;  and  even  the  length  of  time  he 
will  live.  Disagreements  become  acute,  the  contestants  become  hos- 
tile to  each  other,  sometimes  each  one  resorts  to  force,  and  the  public, 
the  great  employer  of  both  labor  and  capital,  suffers  grievously. 

The  court  concludes  the  business  of  producing  coal  bears  an  inti- 
mate relation  to  the  public  peace,  good  order,  health,  and  welfare: 
that  such  business  is  affected  with  a  public  interest;  and  that  such 
business  may  be  regulated,  to  the  end  that  reasonable  continuity  and 
efficiency  of  production  may  be  maintained. 

It  is  said  the  act  of  1920  is  void  because  it  trenches  on  personal 
liberty.  The  personal  liberty  contended  for  is  liberty  to  leave  the 
employer's  service.  All  the  leading  cases  in  which  the  principle  in- 
volved have  been  discussed  are  cited.  It  is  not  necessary  to  review 
them.  The  statute  expressly  guards  the  privilege  of  any  emplo^'ee 
to  quit  his  employment  at  any  time.  He  may  quit  before  controversy 
arises,  when  controversy  arises,  while  controversy  is  raging,  and 
after  controversy  has  been  adjusted.  As  many  others  as  desire  may 
do  likewise,  and  they  may  do  so  as  the  result  of  mutual  interest  con- 
sultations. No  employee  may,  however,  transgress  the  limits  of  his 
personal  privilege,  as  defined  earlier  in  this  opinion,  for  the  pur- 
pose of  limiting  or  suspending  production,  contrary  to  the  provisions 
of  the  act. 

The  foregoing  case  together  with  another  case  of  the  same  title 
(107  Kans.  423,  191  Pac.  585;  see  Bui.  No.  290,  p.  170)  came  to  the 
Supreme  Court  of  the  United  States  on  writs  of  error.  The  earlier 
case  involved  the  power  of  a  district  court  of  the  State  to  punish 
by  imprisonment  persons  who  refused  to  comply  with  the  subpoenas 
and  summons  of  the  court  of  industrial  relations. 

The  writs  of  error  were  for  the  purpose  of  testing  the  constitu- 
tionality of  the  laws  creating  the  court  of  industrial  relations,  but 
Chief  Justice  Taft,  speaking  for  the  court,  found  that  the  State 
courts  had  disposed  of  the  questions  before  them  on  principles  of 
general  law,  no  Federal  questions  being  involved  (Howat  v.  Kansas, 
42  Sup.  Ct.  277).  The  Kansas  Supreme  Court  had  cited  Interstate 
Commerce  Commission  v.  Brimson,  154  U.  S,  447,  14  Sup.  Ct.  1125, 
as  authority  for  the  power  of  a  properly  constituted  court  to  enforce 
the  investigative  features  of  the  industrial  relations  act.  This  was 
approved,  and  an  added  citation  given  by  Chief  Justice  Taft  in  sup- 
port of  the  position  taken,  adding  that  even  if  the  features  of  this 
law  which  were  complained  of  had  been  void,  the  power  to  punish 
for  contempt  had  been  sustained  on  general  law. 

Passing  to  the  second  case,  set  forth  above,  much  the  same  situa- 
tion was  found  to  exist.  An  injunction  issued  by  a  constitutional 
court  of  general  jurisdiction  with  power  to  issue  injunctions,  and 
having  the  parties  within  its  jurisdiction  must  be  obeyed,  and  can 
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not  be  attacked  in  a  collateral  proceeding.  "It  is  for  the  court  of 
first  instance  to  determine  the  question  of  the  validity  of  the  law, 
and  until  its  decision  is  reversed  for  error  by  orderly  review,  either 
by  itself  or  by  a  higher  court,  its  orders  based  on  this  decision  are 
to  be  respected,  and  disobedience  of  them  is  contempt  of  its  lawful 
authority,  to  be  punished."  No  Federal  question  being  involved,  this 
writ  also  was  dismissed. 


Laror  Org  anizatioxs  —  Strikes  —  Interference  with  Con- 
tracts— "  Check-off  " — Strike  to  Compel  Collective  Agree- 
ment— Injunction — Kinloch  Telephone  Co,  et  ah  v.  Local  Union 
No.  Z  of  International  Brotherhood  of  Electrical  Workers  et  aZ., 
United  States  Circuit  Court  of  Appeals^  Eighth  Circuit  {June  1^7, 
1921)^  276  Federal  Reporter^  page  2^1, — The  complainant  telephone 
companies  operate  a  telephone  system  in  the  States  of  Illinois  and 
Missouri.  The  defendants  are  the  union,  certain  of  its  officers  and 
all  of  its  members.  The  companies  had  a  contract  with  their  em- 
ployees dated  July  3,  1919,  which  was  to  be  effective  for  one  year. 
It  provided  that  complainants'  business  would  be  operated  on  an 
open-shop  basis,  that  the  complainants  would  not  interfere  with  the 
union  affiliations  of  their  employees,  and  that,  in  the  event  of  a  dis- 
agreement, a  committee  of  employees  and  other  persons  on  com- 
plainants' part  would  act  as  a  board  of  arbitration,  whose  decision 
would  be  binding. 

During  January  and  February,  1920,  a  demand  was  made  by  the 
union  that  the  complainants  pay  the  union  dues  of  certain  of  their 
employees  or  see  that  such  dues  were  paid  or  discharge  men  who 
did  not  pay  such  dues.  The  demand  was  refused.  A  strike  was 
then  called.  Complainants  filed  suit  for  the  purpose  of  enjoining 
defendants  from  inducing  their  employees  to  break  their  contract. 
A  motion  for  a  temporary  injunction  was  denied  in  the  district 
court  because  of  section  20  of  the  Clayton  Act. 

An  appeal  was  made  to  the  circuit  court  of  appeals.  That  court 
reversed  the  order  appealed  from  and  remanded  the  case  to  the 
court  below  with  instructions  to  issue  a  temporary  injunction,  upon 
the  authority  of  Hitchman  Coal  and  Coke  Co.  v.  Mitchell  and  Duplex 
Printing  Press  Co.  v.  Deering  et  al.  Judge  Carland,  speaking  for 
the  court,  said : 

We  agree  with  the  trial  court  that  the  contract  between  the  appel- 
lants and  their  employees  required  arbitration  of  any  dispute  which 
the  evidence  may  show  existed  between  the  appellants  and  their 
employees,  and  that  the  committee  referred  to  in  the  contract  was 
intended  to  be  a  committee  on  the  part  of  the  employees  composed 
of  employees  of  appellants,  and  not  a  committee  of  the  local  union  to 
which  said  union  employees  of  appellants  might  belong,  or  a  conunit- 
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tee  composed  of  the  members  of  the  conference  board  of  local  unions, 
and  that  neither  [on]  a  proper  construction  of  the  contract  nor  in 
common  fairness  or  reason  is  there  any  obligation  on  the  part  of  ap- 
pellants to  pay  the  union  dues  of  their  employees,  or  to  see  that  such 
dues  are  paia,  or  to  discharge  men  who  do  not  pay  such  dues, 
although  it  is  clear  that  this  is  one  of  the  chief  ostensible  reasons  for 
calling  the  strike.  We  also  agree  with  the  trial  court  in  finding 
that  the  strike  was  called  in  a  studied  and  concerted  effort  on  the 
part  of  appellees  to  unionize  the  business  of  appellants,  or,  in  other 
words,  to  compel  them  to  convert  their  business  from  an  open  shop 
into  a  closed  shop.  We  further  agree  with  the  trial  court  that 
appellees,  as  members,  officers,  and  agents  of  the  International 
Brotherhood  of  Electrical  Workers  and  as  individuals,  are  causing, 
maintaining,  and  supporting  the  strike  in  question  upon  wholly 
feigned  and  insufficient  grievances,  with  the  aim  and  intent  to  compel 
appellants  to  unionize  their  business ;  that  the  result  of  such  action 
upon  the  part  of  appellees  has  been  to  cause  the  contract  existing 
between  appellants  and  its  employees  to  be  breached  by  such  em- 
ployees without  sufficient  reason  or  excuse  in  law  or  in  fact,  and, 
further,  that  appellees  threaten  to  cause  other  of  appellants'  em- 
ployees to  break  their  contract  with  them;  and  that  appellees  are 
seeking  to  attain  the  results  above  stated  by  advioe,  persuasion,  and 
inducements^  bottomed  upon  labor  unionization  and  union  obliga- 
tions. The  trial  court  was  of  the  opinion  upon  the  facts  as  stated 
that,  laying  aside  section  20  of  the  Clayton  Act  (38  Stat.  738),  the 
case  of  Hitchman  Coal  &  Coke  Co.  v.  Mitchell  (245  U.  S.  229,  38 
Sup.  Ct  65  [Bui.  No.  246,  p.  145] )  clearly  entitled  the  appellants  to  a 
temporary  injunction,  but  it  was  of  .the  opinion  that  the  Clayton 
Act  did  not  pass  under  judgment  in  the  Hitchman  case*,  as  that  case, 
although  decided  three  years  after  the  Clayton  Act  took  effect,  was 
commenced  seven  years  oefore  that  time.  The  form  of  relief  asked 
for  in  the  Hitchman  case,  however,  operates  only  in  futuro,  and 
the  right  to  it  must  be  determined  as  of  the  time  of  the  hearing. 
(Duplex  Printing  Press  Co.  v.  Deering  et  aL,  254  U.  S.  443,  41  Sup. 
Ct.  172  [Bui.  No.  290,  p.  174]  decided  by  the  Supreme  Court,  January 
3, 1921,  and  since  the  decision  of  the  court  below  in  the  present  case.) 
Therefore  the  Supreme  Court  in  the  Hitchman  case  must  have  con- 
sidered the  effect  of  the  Clayton  Act  on  that  case.  Light  is  thrown 
upon  the  Hitchman  case  by  the  language  used  by  Justice  Brandeis  in 
his  dissenting  opinion  in  the  Duplex  case.     He  said: 

"  Unlike  Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  there  is  here  no 
charge  that  defendants  are  inducing  employees  to  break  their  con- 
tracts, nor  is  it  now  urged  that  defendants  threaten  acts  of  violence." 

The  only  inference  to  be  drawn  from  this  language  is  that  the 
Hitchman  case  established  the  law  on  the  facts  appearing  therein, 
notwithstanding  section  20  of  the  Clayton  Act.  We  are  therefore 
of  the  opinion  in  view  of  the  decision  of  the  Supreme  Court  in 
the  Duplex  case,  that  the  trial  court  erred  in  holding  that  section 
20  of  the  Clayton  Act  forbids  the  issuance  of  an  injunction  in  the 

{jresent  case.  In  the  Duplex  case  it  was  decided  that  section  20  is 
imited  to  the  employees  affected  regarding  their  own  employment, 
and  does  not  confer  privile^res  upon  all  members  of  a  labor  organi- 
zation to  which  they  might  oelong.    It  was  also  decided  in  the  same 
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case,  if  we  interpret  the  dectsion  correctly,  that  while  anyone  may 
quit  their  employment  eyeti  though  a  contract  exists,  yet  they  may 
not  peacefully  persuade  others  to  break  their  contracts  in  order  to 
gain  their  ends,  and  the  Clayton  Act  does  not  legalize  such  inter- 
ference. The  appellees,  who  were  not  employees  of  appellants, 
persuaded  some  of  the  employees  under  contract  to  break  ^me,  were 
attempting  to  persuade  others  to  do  likewise,  and  tiireatened  to  have 
the  telephone  operators  break  their  contract  The  employees  testi- 
fied in  this  case  that  they  had  no  dispute  with  their  employers,  and 
especially  is  this  true  in  regard  to  the  women,' who  had  a  separate 
contract  which  appellees  threatened  that  they  would  cause  to  be 
broken.  The  object  and  purpose  of  a  temporary  injunction  is  to 
maintain  the  status  qno.  The  issuance  of  such  an  injunction  gen- 
erally rests  in  the  sound  discretion  of  the  trial  court,  and  that  dis- 
cretion will  not  be  interferred  with  by  an  appellate  oourt  as  to  the 
facts,  unless  there  has  been  a  sericHis  error  committed  in  the  consider- 
ation of  the  same. 

The  law,  however,  as  at  present  established  when  applied  to  the 
facts  herein  stated,  fully  warrants  the  issuance  of  a  temporary  in- 
junction. It  is  therefore  ordered  that  the  order  appealed  from  be 
reversed,  and  the  case  remanded  to  the  court  below,  with  instruc- 
tions to  issue  a  temporary  injunction  in  accordance  with  the  views 
herein  expressed. 

Labor  0«GANczATiONs— Strikes — ^Intbsferskoii  wrrn  Con- 
tracts— ^Persuasion  by  Pmopsr  ARouKxirr — Injunction — Me- 
Michael  et  «Z.  ▼.  Atlanta  Envel&pe  Co,  et  al,^  Same  v.  Webb  dt  Vary 
ilnc,)j  Supreme  Court  of  Georgia  {August  10,  1921)^  108  South- 
east^em  Reporter^  page  S26. — The  two  cases  were  heard  together  in 
the  trial  court  upon  the  same  evidence,  which  r^ulted  in  a  temporary 
injunction  being  issaed  against  the  defendants,  McMichael  an<] 
others,  individually  and  as  representatives  of  Atlanta  Printing 
Pressmen  and  Assistants'  Union  No,  8,  enjoining  their  interference 
with  the  employees  of  the  plaintiff  companies.  It  was  alleged  that 
the  defendants  made  a  demand  upon  the  plaintiffs  that  they  contract 
to  give  to  all  the  pnessmen  and  feedmen  employed  by  them  at  that 
time  a  large  increase  in  wages,  to  reduce  the  working  hours,  and 
also  to  "close"  the  shop.  Upon  refusal  of  the  demands  all  of  the 
pressmen  and  feedmen  then  employed  by  plaintiffs  walked  out,  mak- 
ing it  necessary  for  plaintiffs  to  secure  nonunion  pressmen  and  feed- 
men  or  yield  to  the  demands  which  they  claimed  would  cause  bank- 
ruptcy. The  plaintiffs  had  at  great  expense  made  contracts*  of  em- 
ployment with  nonunion  men  upon  the  understanding  that  such  em- 
ployment would  immediately  cease  if  the  employee  should  join  the 
said  union.  The  allegations  further  declared  that  the  defendants 
had  approached  the  nonunion  men  employed  by  plaintiffs  and  sought 
by  threats,  menaces,  intimidation,  coercion,  and  persuasion  to  induce 
them  to  breach  their  contracts  of  employment  with  plaintiffs  and 
leave  their  employment. 
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The  defendants  appealed  to  the  supreme  court,  but  that  court, 
speaking  through  Judge  Gilbert,  upheld  the  judgment  of  the  lower 
court,  saying  in  part : 

The  question  to  be  determined  is  whether  the  plaintiffs  in  error 
in  this  case  exceed  their  lawful  rights.  Plaintiffs  m  error  rely  upon 
the  case  of  Jones  t;.  Van  Winkle  Gin  &  Machine  Works,  131  Ga.  336, 
62  S.  E.  236,  where  this  court  held  that— 

"  Equity  will  not  enjoin  employees  who  have  quit  the  service  of 
their  employer  from  attempting  by  proper  argument  to  persuade 
others  from  taking  their  places,  so  long  as  they  do  not  resort  to  force 
or  intimidation,  or  obstruct  the  public  thoroughfares." 

We  find  no  fault  with  that  decision,  and  think  that  it  is  sound  in 
principle ;  and  if  striking  employees  do  no  more  than  to  attempt,  by 
"  proper  argument,"  to  persuade  others  from  taking  their  places, 
and  do  not  resort  to  force  and  intimidation,  that  a  court  of  equity 
would  not  be  authorized  to  interfere.  We  are  equally  sure  that 
where  such  former  employees  attempt  by  improper  argument  to  dis- 
suade others  from  taking  their  places,  and  do  resort  to  force,  coer- 
cion, or  intimidation,  it  would  equally  be  the  duty  of  a  court  of 
equity,  in  a  proper  case,  to  interfere  by  injunction. 

The  persuasion  that  the  law  permits  in  these  circumstances  is  such 
as  appeals  to  the  judgment,  reason,  or  sentiment,  and  leaves  the  mind 
free  to  act  of  its  own  volition.  Where  there  is  no  such  freedom  of 
action,  more  than  mere  persuasion  has  been  exercised,  and  it  amounts 
to  duress,  intimidation,  coercion,  or  other  like  influence. 

In  each  instance  the  object  sought  by  the  defendants  undeniably 
was  to  bring  about  a  severance  of  the  relation  of  employer  and  em- 
ployee between  the  printing  establishments  and  their  new  employees. 
Whether  the  object  was  stated  in  plain  terms  or  not,  if  successful 
the  effect  was  to  cause  a  breach  of  the  contract  Whether  the  evi- 
dence in  regard  to  interference  with  some  of  the  printing  shops  and 
as  to  some  of  the  defendants,  considered  alone  as  if. in  a  separate  case, 
would  not  authorize  the  grant  of  an  interlocutory  injunction,  the 
judgment  will  not  be  reversed  where  the  evidence  authorized  the 
judgment  in  behalf  of  some  of  the  plaintiffs  against  some  of  the 
defendants.    The  exception  is  to  the  judgment  as  a  whole.     The 

{plaintiffs  brought  the  actions  together  against  the  defendants,  the 
*ressmen's  Union  acting  through  their  members  and  officials^  charg- 
ing that  the  latter  were  conspiring  and  acting  together  against  the 
plaintiffs  as  a  whole. 
Judgment  affirmed. 


Labor  Organizations — Strikes  —  Picketing  —  Illegal  Acts  -^ 
Injunction — Deiisten  Hair  Co,  v.  United  Leather  Workers^  Inter- 
national Union  of  Anie7i€a  et  al,^  Supreme  Jvdidal  Court  of  Massa- 
chusetts {January  7,  1921)^  129  Northeastern  Reporter^  pcige  450. — 
The  employees  of  the  Densten  Hair  Co.,  the  Farmers'  Product  Co. 
and  two  glue  companies  organized  themselves  during  the  summer  of 
1919  into  Local  No.  10  of  the  United  Leather  Workers'  International 
Union  of  America.    Shortly  afterwards  the  union  demanded  that  the 
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hours  be  reduced  from  55  to  48  per  week  without  a  corresponding 
reduction  in  pay.  This  demand  was  granted.  Later  the  union  de- 
manded a  15  per  cent  increase  in  wages,  but  this  was  refused,  and 
after  a  strike  of  2  weeks  in  July  and  August,  a  compromise  was 
arrived  at.  In  January,  1920,  the  union  again  demanded  a  15  per 
cent  increase  in  wages  but  the  employers  refused  to  answer.  On  the 
evening  of  Wednesday,  February  18, 1920,  the  members  of  the  union 
voted  to  go  on  a  strike  in  the  morning  of  the  following  Friday.  No 
notice  was  given  the  employers  of  this  proposed  action,  but  they, 
having  heard  of  the  strike  vote,  assembled  their  employees  on  Thurs- 
day evening  and  informed  them  that  the  factory  would  shut  down 
until  the  following  Monday,  and  that  those  who  were  satisfied  with 
the  prevailing  wages  could  return,  but  those  who  were  not  satisfied 
were  discharged.  The  union  members  proceeded  to  picket  the  plants 
of  the  employers  and  indulge  in  acts  of  violence  and  intimidation, 
whereupon  the  employers  procured  decrees  of  injunction  to  restrain 
such  acts  and  the  union  appealed.  In  affirming  the  decrees  the 
court  said  in  part : 

As  respects  the  action  of  the  employees,  the  master  finds  that  they 
**  did  not  intend  to  return  to  work  next  day,  and  that  their  attitude 
and  belief  is  that  they  are  on  strike  against  the  plaintiffs  for  an  in- 
crease of  wages  ♦  ♦  ♦  that  the  only  demand  made  was  for  an 
increase  in  wages,  and  that  there  was  no  implied  requirement  that 
the  plaintiffs  should  conduct  closed  shops." 

The  master  also  specifically  finds: 

"  That  the  plaintiffs  have  obtained  a  substantially  complete  work- 
ing force  and  are  not  desirous  that  the  former  union  employees  shall 
return;  and  that  after  the  closing  of  the  factories  on  February  19 
they  made  no  attempt  to  procure  the  return  of  the  old  employees. " 

We  assume  in  favor  of  the  defendants,  as  did  the  master  and  the 
judge  in  the  superior  court,  that  the  "discharge"  of  the  men  was 
not  intended  nor  understood  to  be  a  complete  severance  of  the  rela- 
tion between  the  employers  and  their  employees,  but  was  a  means 
adopted  by  the  employers  to  counteract  the  force  of  the  strike  which 
they  knew  was  scheduled  to  take  place  the  following  morning.  We 
also  assume  in  favor  of  the  defendants  that  the  "  mass  "  action  of 
the  employees  at  its  inception  was  legal  because  it  was  taken  with  a 
lawful  purpose  to  force  the  employers  to  raise  the  wages  of  their 
employees  as  they  had  been  requested  to  do,  and  as  they,  at  least 
inapliedly,  had  refused  to  do. 

The  question  argued  by  the  defendants  whether  a  strike  instituted 
for  a  lawful  purpose  can  be  determined  and  made  illegal,  without 
the  knowledge  and  consent  of  the  striking  employees,  by  fillinff  their 
positions  with  permanent  new  employees,  upon  the  facts  of  these 
cases  is  a  moot  question,  which  calls  for  no  decision  because  the  acts 
of  the  defendants  were  illegal  even  if  the  strike  continued  until  the 
filing  of  the  bill  and  the  entry  of  the  final  decree.  (See  M.  Steinert 
&  Sons  Co.  V.  Tagen,  207  Mass.  394,  93  N.  E.  584.)  The  illegal 
acts  of  the  defendants  in  aid  of  the  strike  and  of  those  persons  and 
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unions  that  were  induced  and  persuaded  by  ihe  defendants  to  act  In 
sympathy  with  the  efforts  of  the  defendants,  as  found  by  the  master, 
consisted  of  picketing,  the  throwing  of  a  snowball  with  a  stone  in 
it  against  the  wind  shield  of  a  truck  of  one  of  the  plaintiffs,  and  the 
intimidation  of  employees  of  the  plaintiffs  by  the  use  of  unpleasant 
language  spoken  to  them,  by  the  throwing  of  stones  at  them  and  by 
jostling  and  crowding  them,  as  such  persons  went  to  and  from  their 
work.  (Folsom  Engraving  Co.  v.  McXeil,  235  Mass.  269,  126  N.  E. 
479.)  It  results  that  the  decree  is  affirmed  with  costs. 

Ordered  accordingly. 


Labor  Organizations — Strikes — Pickbttng — Interference  with 
Contracts — Injuncttion — Clayton  Act — Status  op  Employees  on 
Strike — Qninlivan  et  al.  v.  Danl-Overland  Co.  et  aZ.,  United  States 
Circuit  Court  of  Appeals^  Sixth  Circuit  {July  19^  1921)^  STi  Federal 
Reporter^  page  66. — A  bill  for  an  injunction  was  filed  by  a  North 
Carolina  corporation  against  the  Willys-Overland  Co.,  an  Ohio  manu- 
facturing corporation,  certain  union  and  labor  men,  and  a  distribut- 
ing corporation  organized  under  the  laws  of  Virginia  for  the  pur- 
pose of  distributing  the  Willys-Overland  automobile.  The  Virginia 
and  Ohio  corporations  admit  the  facts  set  forth  in  the  plaintiffs'  bill 
and  pray  for  an  injunction  against  the  union  and  labor  men,  who 
were  conducting  a  strike  against  the  manufacturing  corporation. 
A  temporary  injunction  was  granted  allowing  picketing.  Later  a 
permanent  injunction  was  granted  without  the  riglit  to  picket. 
From  this  order  the  union  and  labor  men  appealed.  The  circuit 
court  of  appeals  held  that  the  district  oourt  had  jurisdiction.  As  to 
the  merits  of  the  case  the  court  held  that  "the  allegations  of  the 
original  bill,  as  well  as  those  of  both  crossbills  (which  must  be  re- 
garded as  admitted  by  appellants),  state  a  flagrant  case  of  unlaw- 
ful interference  with  the  operation  of  the  Overland  plant,  and  of 
long-existing  conditions  of  intimidation,  violence,  and  bloodied, 
justifying  relief  so  far  as  the  court  below  had  jurisdiction  to  give 
it. "  The  court  said  that  it  was  "  settled  that  thfe  right  of  an  em- 
ployer to  keep  his  business  running  is  a  property  right  under  section 
20  of  the  Clayton  Act,  notwithstanding  the  exist^ice  of  a  strike.^ 
On  the  objection  that  peaceful  persuasion  and  peaceful  picketing 
were  improperly  forbidden  the  court  said  "  that  there  was  no  longer 
a  controversy  between  the  Overland  Co.  and  its  employees  respecting 
terms  and  conditions  of  employment;  that  the  plant  was  then  run- 
ning at  full  capacity  and  full  production;  that  the  strike  had  then 
long  ceased  to  exist,  except  for  certain  annoying  manifestations  on 
the  part  of  a  comparatively  few  people;  and  that  none  of  those  could 
longer  be  regarded  as  employees.  ^ 
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Labor  Oboanizatzoxs — Striiuis — ^Picketing — Interference  with 
Ck)NTRA0T8 — Coii^ECTivE  Bargainino — ^INJUNCTION — United  Shoe 
Machinery  Corporation  v.  Fitzgerald  et  al,^  Supreme  Judicial  Court 
of  Massachusetts  {March  4?  1921)^  ISO  Northeastern  Reporter^ 
page  86. — The  United  Shoe  Machinery  Corporation  employed  about 
6,000  employees,  most  of  whom  were  machinists.  In  order  to  prevent 
machinists  who  had  been  trained  by  the  company  at  considerable 
expense  from  leaving  its  employ  the  company  entered  into  indi- 
vidnal  contracts  with  each  machinist  good  for  one  year,  in  which 
the  hours  and  rates  of  wages  were  fixed.  The  defendants  are  the 
officers  and  members  of  trade-unions  composed  of  machinists*  The 
anion  at  first  protested  against  these  "  individual  contracts  " ;  then 
it  presented  an  agreement  by  which  the  company  would  have  to  agree 
to  employ  none  but  union  men  in  its  plant  and  to  recognize  the 
union's  shop  committees.  The  company  declined  to  accept  the  agree- 
ment and  continued  making  the  individual  contracts.  The  onion 
withdrew  the  proposed  agreement  and  went  on  a  strike,  employing 
the  usual  tactics,  including  picketing,  to  compel  the  company  to 
submit  to  its  terms.  The  company  then  brought  proceedings  to 
secure  relief,  and  obtained  an  injunction.  The  defendants  appealed, 
but  the  decree  was  affirmed.  The  opinion  of  the  supreme  court  is  in 
part  fts  foUows: 

The  means  being  legitimate,  the  company  could  protect  itself  from 
the  interruption  of  its  business  and  consequent  damage  from  the 
action  of  discontented  employees  hired  in  the  mass,  and  controlled 
at  all  times  in  their  contractual  relations,  by  the  union  of  which 
they  were  members. 

The  union  also  was  under  no  obligation  whatever  to  recognize  the 
"  individual  contracts,"  and  its  members  who  had  not  thus  obligated 
themselves  could  retire  at  will  from  the  company's  service,  leaving 
it  to  go  into  the  labor  market  and  obtain  competent  workmen  if 
any  could  be  found.  But  the  defendants,  as  the  master  states,  were 
not  satisfied  to  take  this  course,  or  any  other  action  short  of  organ- 
izing and  precipitating  a  strike  which  should  so  cripple  the  industrial 
powers  of  the  company  as  to  compel  it  to  abandon  its  policy  of 
selecting  and  hiring  employees  whenever  and  wherever  it  pleased. 
The  situation  veiy  likely  was  becoming  critical  as  the  contracts  were 
being  steadily  adopted  by  considerable  numbers  of  the  machinists 
until  on  March  5,  1920,  2,222  employees  of  a  total  of  about  6,000 
had  signed.  . 

It  is  expressly  found  that  there  was  no  dispute  concerning  wages, 
hours  of  employment,  or  general  conditions  of  labor.  The  master  re- 
ports that  the  union  claimed  before  him  that  the  strike  was  called  in 
defense  of  "  collective  bargaining,"  while  the  plaintiff  as  alleged  in 
the  bill  contended  that  it  was  ordered  to  compel  the  abandonment  of 
the  "  individual  contracts."  The  question  whetlier  the  strike  was 
lawful  does  not  depend  upon  the  choice  of  descriptive  words.  If  the 
company  surrendered  to  the  union  it  must  of  necessity  give  up  in  the 
future  the  "individual  contracts"  as  applied  to  employees  of  the 
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machine  department;  and  the  demands,  even  in  modified  form,  were 
not  limited  to  "collective  bargaining"  but  included  an  irrevocable 
abandonment  of  the  "  individual  contracts." 

The  defendant's  answer  to  all  of  the  essential  allegations  of  the  bill 
is  nothing  more  than  a  general  denial ;  and,  on  the  master's  findings 
with  such  material  inferences  of  fact  as  properly  could  be  drawn,  the 
single  justice  as  shown  by  the  decree  could  determine  that  the  strike 
was  for  the  purpose  of  compelling  the  company  to  do  away  with  "  in- 
dividual contracts  "  and  to  recognize  the  rights  of  the  union  as  stated 
by  their  representative ;  and  this  conclusion,  not  being  plainly  wrong, 
should  not  be  reversed. 

But  if,  notwithstanding  the  unequivocal  and  positive  statements  to 
the  contrary  appearing  in  the  circulars  it  sent  out  broadcast,  the  con- 
tention of  the  union  that  the  strike  was  solely  to  compel  the  conipany 
to  adopt  "collective  bargaining"  the  decree  should  stand.  "What- 
ever may  be  the  advantages  of  '  collective  bargaining,'  it  is  not  bar- 
faining  at  all,  in  any  just  sense,  unless  it  is  voluntary  on  both  sides, 
'he  same  liberty  which  enables  men  to  form  unions,  and  through  them 
to  enter  into  agreements  with  employers  willing  to  agree,  entitles  other 
men  to  remain  independent  of  the  union,  and  other  employers  to  agree 
with  them  to  employ  no  man  who  owes  arijr  allegiance  or  obligation  to 
the  union.  In  the  latter  case,  as  in  the  former,  the  parties  are  entitled 
to  be  protected  by  the  law  in  the  enjoyment  of  the  benefits  of  any 
lawful  agreement  they  may  make."  (Hitxihman  Coal  &  Coke  Co.  v. 
Mitchell,  245  U.  S.  229,  38'Sup.  Ct.  65  [Bui.  No.  246,  p.  145].)  The 
strike  being  illegal,  St.  1913,  c.  690  [protecting  persuasion  in  certain 
circumstances],  is  not  applicable,  and  the  mamtenance  by  the  union 
of  relays  of  pickets  from  25  to  75  in  number  patrolling  the  streets  in 
the  vicinity,  and  at  the  main  entrance  of  the  company's  factory  call- 
ing out  at  various  times  the  epithets  recited  in  the  report,  while  not 
sufficient  as  the  master  finds  to  frighten  or  coerce  other  employees, 
was  unjustifiable.  The  action  taken  also  was  intended  to  be  an  inter- 
ference with  existing  contracts.  Before  the  vote  to  strike  was  taken 
the  union  appointed  committees  who  were  instructed  to  investigate 
and  repoil  the  names  of  members  who  had  signed  existing  contracts 
in  order  that  charges  could  be  preferred  against  them,  and  some  49 
members  who  had  signed  contracts  joined  the  strikers,  of  whom  5 
were  in  the  ranks  of  the  picketers.  The  circulars  which  were  dis- 
tributed, as  we  have  said,  directly  and  indirectly  assailed  the  indi- 
vidual contract  system;  and  the  assaults,  even  if  confined  to  single 
instances  by  individual  members,  were  all  committed  upon  men  who 
were  under  contract.  It  is  plain  on  the  entire  report  that  what  was 
done  was  the  outgrowth  of  concerted  action  manifested  in  various 
forms,  but  all  for  the  single  purpose  of  forcing  compliance  with  the 
terms  of  the  union.  We  are  accordingly  of  opinion  that  the  injunc- 
tive relief  granted  is  supported  by  the  record,  and  the  decree  should 
be  affirmed  with  costs. 


Labor  Organizations — Strikes — ^Picketing — ^Interfebexcb  with 

CoNTRACTTS — StRIKE    TO    CoMPEL    CoLLECmVB    AGREEMENT — ^InjUKO 

tion — Floerakeimer  v.  Schlesinger  et  cH.j  Supreine  Court  of  New 
York^  Special  Term^  New  York  County  (March  23^  1921)^  187  New 
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York  SupplemeTd,  page  891, — Floersheimer  is  a  manufacturer  of 
dresses  and  is  a  member  of  the  Dress  and  Waist  Manufacturers' 
Association.  The  defendants  are  the  International  Ladies'  Garment 
Workers'  Union  and  its  officers  and  members.  The  plaintiff  and 
other  members  of  his  association  had  entered  into  a  collective  agree- 
ment with  the  union  which  expired  on  December  31,  1920.  The 
plaintiff  refused  to  renew  the  collective  agreement,  but  instead  con- 
tracted with  his  employees  individually,  requiring  in  each  case  that 
the  employees  agree  not  to  become  members  of  or  become  affiliated 
with  the  defendant  union.  The  union  thereupon  declared  a  strike 
to  require  plaintiff  to  eliminate  this  feature  from  the  individual 
contracts.  Picketing  was  resorted  to  and  various  acts  of  violence 
were  indulged  in.  The  plaintiff  brought  an  action  for  an  injunction, 
which  was  granted.    The  decision  is  in  part  as  follows : 

The  plaintiff,  in  view  of  that  situation,  elected  to  conduct  his 
business  with  his  employees,  and  upon  the  express  agreement  with 
them  that  during  the  continuance  of  their  employment  they  should 
at  all  times  refrain  from  joining  or  becoming  members  in  any  way 
or  affiliated  with  the  defendant  International  Ladies'  Garment 
Workers'  Union,  or  in  any  other  union,  and  that  written  agreements 
with  such  employees  were  made.  It  is  charged  that  the  defendants 
have  entered  into  a  conspiracy  and  are  conducting  a  strike  against 
plaintiff's  business,  and  causing  pickets  to  congregate  about  plain- 
tiff's factory,  and  threatening  them  with  physical  violence  and  in- 
timidating such  workers,  and  inflicting  violence  upon  them  in  ^ 
visiting  their  homes  and  attempting  to  persuade  the  workers  to  join 
the  deiendant  union,  and  threatening  such  workers  with  bodily  harm 
if  they  fail  to  join  such  union,  and  that  the  defendants  are  attempt- 
ing to  carry  out  their  plans  and  purposes  by  the  use  of  threats,  in- 
timidation, violence,  and  direct  action.  Attached  to  the  moving 
papers  are  a  number  of  affidavits  of  employees  of  the  plaintiff  show- 
ing that  threats  have  been  made  by  some  of  the  defendants  against 
them,  and  in  a  number  of  cases  such  employees  were  assaulted. 
Attached  to  the  complaint  is  a  copy  of  agreements  signed  by  a  large 
number  of  plaintiff's  employees,  agreeing  not  to  belong  to  theninion. 

The  amended  complaint  sets  forth  a  good  cause  of  action.  The 
objection  thereto  made  by  defendants  that  it  omitted  to  allege^ 
first,  that  the  defendant  union  had  notice  of  the  employment  con- 
tracts, is  met  by  the  allegation  in  paragraph  13 : 

"  That  all  oi  the  workers  engaged  by  the  plaintiff  were  and  still 
are  employed  purisuant  to  contracts  of  employment,  all  of  which 
defendant  union  had  .notice  of." 

It  is  clear  from  a  reading  of  the  amended  complaint  that  it  sets 
out  a  cause  of  action  against  all  of  the  members  of  the  union,  in 
charging  them  with  forming  a  conspiracy  to  cause  plaintiff's  factory 
to  shut  down  and  are  wrongfully  instigating  his  employees  to 
quit  work.  The  objections  to  the  sufficiency  of  the  amended  com- 
plaint must  be  overruled. 

Upon  all  the  facts  and  authorities  cited,  the  motion  for  an  in- 
junction pendente  lite  will  be  granted.    Settle  order  on  notice. 
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Labor  Organizations — Strikes — ^Picketing — ^Intimidation — ^In- 
junction— Southey^n  California  Iron  and  Steel  Co.  v.  AirwilgmnafeA 
Associdtion  of  Iron^  Steel  and  Tin  Workers^  Golden  State  Lodge^ 
Local  No.  Sy  et  al.^  Suprevfie  Court  of  Calif omia  {August  4^  1921)^ 
200  Pacific  Reporter^  p<ige  1. — A  permanent  injunction  was  granted 
to  the  plaintiff  company  restraining  the  defendant  union  from  inter- 
fering with  plaintiff's  business,  intimidating  its  employees,  and  plac- 
ing pickets  near  its  place  of  business.  The  defendants  appealed,  claim- 
ing that  the  evidence  in  the  case  was  insufficient  to  sustain  any  of 
the  material  findings  as  found  by  the  trial  court.  The  company  in- 
sisted that  there  was  ample  evidence  to  sustain  a  finding  of  con- 
spiracy and  acts  done  in  furtherance  thereof.  Judge  Lawler  wrote 
the  opinion  modifying  the  decree  of  the  lower  court.  After  quoting 
from  several  cases,  principally  United  States  v.  Kane  (C.  C.),  23 
Fed.  748,  he  said : 

In  the  absence  of  contract,  the  ri^ht  of  a  workman  to  quit  his 
employment  is  as  absolute  as  tlie  right  of  a  fellow  employee  to 
remain  in  the  employment,  or  of  another  workman  to  take  the  place 
vacated  by  the  one  who  has  quit^  or  the  right  of  the  employer  to 
dispense  with  an  employee's  services.  Furthermore,  it  is  lawful  for 
the  employee  who  has  auit  to  peaceably  persuade  a  fellow  employee 
to  leave  his  position.  Moreover,  if  tliere  are  a  number  of  employ- 
ees who  had  left  a  common  employer,  they  are  within  Uieir  legal 
rights  if  and  when  they  attempt  as  a  group  to  persuade  other  em- 
ployees, who  continue  to  work,  to  quit,  provided  there  be  no  force, 
violence,  or  intimidation,  physical  or  moral^  used — that  is,  the  mere 
fact  of  numbers  does  not  necessarily  make  such  persuasion  illegal. 
But  where  violeiice,  threats,  or  intimidation  are  used  in  an  effort  to 
induce  another  to  quit  his  employment,  then  the  acts  of  an  indi- 
vidual or  a  number  of  individuals,  are  unlawful,  and  may  be  en- 
joined. However,  it  is  not  necessary  to  the  enjoining  of  such  acts 
that  it  be  shown  there  was  actual  force  or  expressed  threats  of  physi- 
cal violence  used,  it  was  said  in  AUis-Chalmers  Co.  v.  Iron  Mold- 
«rs  Union  (C.  C.) ,  150  Fed.  155, 173,  that— 

"  Intimidation  ♦  ♦  ♦  includes  persuasion  by  or  on  behalf  of 
a  combination  of  persons,  ♦  *  *  resulting  in  coercion  of  the 
will  from  the  mere  force  of  numbers." 

After  reviewing  the  conflicting  evidence,  he  continued: 

We  think  it  clear  from  the  foregoing  summary  of  the  evidence 
that  the  trial  court  could  have  found  that  the  union  and  its  members 
entered  into  a  "combination,  confederation,  and  conspira<!y"  with 
the  design  and  for  the  purposes  alleged  and  found.  There  was  an 
abundance  of  evidence  that  in  carrying  out  the  plan  the  strikers 
used  unlawful  means,  and  this  evidence  amply  supports  the  findings 
of  threats  and  intimidation.  As  to  the  responsibility  of  the  union 
and  all  its  members  for  the  acts  of  individual  strikers,  it  has  been 
shown  that  the  strike  itself  was  authorized  and  directed  by  the  rote 
of  the  union,  and  at  a  subsequent  meeting  it  was  voted  to  direct  the 
strikers  to  visit  the  vicinity  of  the  plant  in  order  to  persuade  the 
employees  to  quit.    If  the  acts  of  tiie  strikers  in  congregating  around 


LABOB  OBGAI7I2ATIONS.  181 

the  respondent's  mill  were  unlawful,  under  the  rule  governing  the 
liability  of  coconspirators,  each  of  the  strikers,  "  by  virtue  of  uniting 
in  that  preconceived  purpose,  ♦  *  ♦  makes  himself  responsible 
for  what  any  one  does.^     (U.  S.  v.  Kane,  supra.) 

The  judgment  as  entered,  however,  is  too  broad  in  its  terms,  in 
that  it  purports  to  prohibit  acts  which  may  or  may  not  be  unlawful, 
according  to  the  purpose  for  which  thev  are  done,  and  it  does  not 
clearly  couple  the  acts  with  the  unlawful  purpose.  Thus,  for  exam- 
ple, the  placing  of  pickets  near  respondent's  place  of  business  for  a 
purpose  not  at  all  connected  with  said  business,  and  not  for  the  pur- 
pose of  intimidating  employees  of  respondent,  so  as  to  coerce  them 
to  quit  thiat  employment,  nor  for  the  purpose  of  intimidating  persons 
intending  to  become  employees  of  respond^it,  so  as  to  prevent  them 
from  doing  so,  could  not  appropriately  be  enjoined,  since  such  an 
act  would  not  be  wrongful  as  against  the  respondent,  and  would  not 
be  calculated  to  injure  the  respondent's  business.  The  judgment  is 
not  clearly  expressed  in  other  respects,  and  it  is  therefore  liable  to 
be  misunderstood  in  the  enforcement  thereof  if  it  should  be  violated. 
Consequently  it  should  be  modified  in  these  particulars. 


Labor  Orgaiozations  —  Strikes  —  Picketing  —  Ofen  -  Shop  Dis- 
pute— ^Injunction — Americaafh  Steel  Foundries  v.  The  Ti'i-CUy  Cen^ 
tral  Trades  Council  et  al,y  United  States  Supreme  Court  {December 
5, 19£l)j  J^  Supreme  Court  Reporter^  p(ige  7^. — ^The  American  Stee) 
Foundries  is  a  New  Jersey  corporation  operating  a  large  plant  for 
the  manufacture  of  steel  products  in  Granite  City,  IlL  In  May, 
1914,  it  filed  a  bill  in  the  district  court  for  the  southern  district  of 
Illinois  to  enjoin  the  defendants,  the  Tri-City  Central  Trades  Council, 
and  14  individual  defendants  from  carrying  on  a  conspiracy  to  pre- 
vent complainant  from  retaining  and  obtaining  skilled  laborers  to 
operate  its  plant. 

'  The  Tri-City  Central  Trades  Council  is  a  labor  organization  com- 
posed of  37  trade-unions.  Complainant's  plant,  which  ordinarily  em. 
ployed  1,600  men,  closed  down  in  November,  1913,  but  resumed  oper- 
ations in  April,  1914,  with  about  360  of  its  regular  men.  When 
business  was  resumed  in  April  the  skilled  workmen  were  given 
wages  at  rates  from  2  to  10  cents  an  hour  below  those  paid  before 
the  plant  shut  down.  A  committee  representing  the  Trades  Council, 
in  an  attempt  to  secure  reinstatement  of  the  previous  wage  scale, 
were  told  by  the  manager  of  the  complainant  that  he  ran  an  open 
shop,  did  not  recognize  organized  labor,  and  would  not  deal  with 
the  committee,  but  would  entertain  any  complaint  by  an  employee. 
The  council  then  declared  a  strike  on  complainant's  plant.  Only 
two  men,  Churchill,  a  member  of  the  Machinists'  Union,  and  Cook, 
who  was  not  a  member  of  any  union,  acted  upon  the  order  to  strike. 
The  Council  then  established  a  picket,  which  was  carried  on  for 
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three  or  four  weeks  without  intermission  until  the  bill  for  an  in- 
junction was  filed  on  May  18.  Violent  methods  were  pursued  from 
time  to  time  in  such  a  way  as  to  characterize  the  attitude  of  the 
picketers  as  continuously  threatening.  The  defendants  in  their 
answer  to  the  bill  in  the  district  court,  admitted  that  the  Council  had 
established  a  picket  upon  the  streets  leading  to  the  plant,  with  in- 
structions to  notify  all  persons  entering  it  that  a  strike  had  been 
called  because  of  reduction  of  wages,  and  to  use  all  honorable  means 
to  persuade  such  persons  not  to  take  the  places  of  the  men  on  strike; 
but  denied  threats  of  injury  or  violence  or  responsibility  for  the 
violence  that  admittedly  had  occurred.  A  restraining  order  was 
issued  on  the  filing  of  the  bill,  and  a  final  decree  was  entered  by 
which  the  strikers  were  forbidden  to  interfere  with  employees  or 
would-be  employees  by  persuasion,  violence,  or  threats ;  picketing  at 
or  near  the  premises  of  the  employer,  or  in  the  streets  leading  thereto 
was  also  forbidden. 

These  restrictions  were  challenged  on  appeal  to  the  Circuit  Court 
of  Appeals,  which  modified  the  final  decree  by  striking  out  the  word 
"  persuasion  "  in  the  four  places  in  which  it  occurred  and  by  insert- 
ing after  the  clause  restraining  picketing  the  following :  "  in  a  threat- 
ening or  intimidating  manner."  (238  Fed.  Rep.  728.  See  Bui.  Na 
246,  p.  158.) 

The  case  was  then  brought  to  the  Supreme  Court  of  the  United 
States  for  review.  Mr.  Chief  Justice  Taft  delivered  the  opinion  of 
the  court. 

It  was  first  decided  that,  though  the  Clayton  Act  was  passed  after 
the  commission  of  the  acts  of  violence  above  noted,  it  must  control 
any  decision  rendered  after  its  enactment.  Section  20  of  the  act  was 
quoted,  and  its  provisions  forbidding  injunctions  in  labor  disputes 
"unless  necessary  to  prevent  irreparable  injury  to  property,  or  to  a 
property  right,"  and  forbidding  injunctions  against  striking,  per- 
suasion, or  attending  where  one  might  lawfully  be,  for  purposes  of 
giving  or  obtaining  information  were  discussed  as  follows: 

It  has  been  determined  by  this  court  that  the  irreparable  injury  to 
property  or  to  a  property  right,  in  the  first  paragraph  of  section  20, 
includes  injury  to  the  business  of  an  employer,  and  that  the  second 
paragraph  api)lies  only  in  cases  growing  out  of  a  dispute  concerning 
terms  or  conditions  of  employment  between  an  employer  and  em- 
ployee, between  employers  and  employees,  or  between  employees, 
or  between  persons  employed  and  persons  seeking  employment, 
and  not  to  such  dispute  between  an  employer  and  persons  who 
are  neither  ex-employees  nor  seeking  employment.  (Duplex  Print- 
ing Press  Co.  v.  Deering,  254  U.  S.  443,  41  Sup,  Ct.  172  [Bui.  No. 
290,  p.  174].^  Only  two  of  the  defendants^  Cook  and  Churchill,  who 
left  at  the  time  of  the  strike,  can  invoke  m  their  behalf  section  20. 
We  must,  therefore,  first  consider  the  propriety  of  the  decree  as 
against  them,  and  then  as  against  the  other  defendants. 
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The  prohibitions  of  section  20,  material  here,  are  those  which  forbid 
an  injunction  against^  first,  recommending,  advising,  or  persuading 
others  by  peaceful  means  to  cease  employment  and  labor;  second, 
attending  at  any  place  where  such  person  or  persons  may  lawfully 
be  for  the  purpose  of  peacefully  obtaining  or  communicating  infor- 
mation, or  peacefully  persuading  any  person  to  work  or  to  abstain 
from  working;  third,  peaceably  assembling  in  a  lawful  manner  and 
for  lawful  purposes.  This  court  has  already  called  attention  in  the 
Duplex -case  to  the  emphasis  upon  the  words  "  peaceable  "  and  "  law- 
ful *'  in  this  section.  (254  U.  S.  443,  473.)  It  is  clear  that  Congress 
wished  to  forbid  the  use  by  the  Federal  courts  of  their  equity  arm  to 
prevent  peaceable  persuasion  by  employees,  discharged  or  expectant, 
in  promotion  of  their  side  of  the  dispute,  and  to  secure  them  against 
judicial  restraint  in  obtaining  or  communicating  information  in  any 
place  where  they  might  lawfully  be.  This  introduces  no  new  prin- 
ciple into  the  equity  jurisprudence  of  those  courts.  It  is  merely 
declaratory  of  what  was  the  best  practice  always.  Congress  thought 
it  wise  to  stabilize  this  rule  of  action  and  render  it  uniform. 

Continuing,  the  Chief  Justice  sai^: 

The  object  and  problem  of  Congress  in  section  20,  and  indeed  of 
courts  of  equity  before  its  enactment,  was  to  reconcile  the  rights  of 
the  employer  in  his  business  and  in  the  access  of  his  employees  to  his 
place  of  business  and  egress  therefrom  without  intimidation  or  ob- 
struction on  the  one  hand  and  the  right  of  the  employee,  recent  or 
expectant,  to  use  peaceable  and  lawful  means  to  induce  present  em- 

floyees  and  would-be  employees  to  join  their  ranks  on  the  other, 
f  in  their  attempts  at  persuasion  or  communication  with  those 
whom  they  would  enlist  with  them  those  of  J^he  labor  side  adopt 
methods  which  however  lawful  in  their  announced  purpose  in- 
evitably lead  to  intimidation  and  obstruction,  then  it  is  the  court's 
duty,  which  the  terms  of  section  20  do  not  modify,  so  to  limit 
what  the  propagandists  do  as  to  time,  manner,  and  place  as  shall 
prevent  infractions  of  the  law  and  violations  of  the  right  of  the 
employees  and  of  the  employer  for  whom  they  wish  to  work. 

How  far  may  men  go  in  persuasion  and  communication  and  still 
not  violate  the  right  of  those  whom  they  would  influence?  In  going 
to  and  from  work  men  have  a  right  to  as  free  a  passage  without  ob- 
struction as  the  streets  afford  consistent  with  the  right  of  others  to 
enjoy  the  same  privilege.  We  are  a  social  people,  and  the  accosting 
by  one  of  another  in  an  inoffensive  way  and  an  offer  by  one  to  com- 
municate and  discuss  information  with  a  view  to  influencing  the 
other's  action  are  not  regarded  as  aggression  or  a  violation  of  that 
other's  rights.  If,  however,  the  offer  is  declined,  as  it  may  right- 
fully be,  then  persistence,  importunity,  following  and  dogging  be- 
come unjustifiaWe  annoyance  and  obstruction  which  is  likely  soon 
to  savor  of  intimidation.  From  all  of  this  the  person  sought  to  be 
influenced  -has  a  right  to  be  free  and  his  employer  has  a  right  to 
have  him  free. 

The  nearer  this  importunate  intercepting  of  employees  or  would- 
be  employees  is  to  the  place  of  business  the  ^eater  the  obstruction 
and  interference  with  the  business,  and  especially  with  the  property 
right  of  access  of  the  employer.    Attempted  discussion  and  argument 
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of  this  kind  in  such  proximity  is  certain  to  attract  attention  and  con- 
gregation of  the  curious  or,  it  may  be,  interested  bystanders  and 
thus  to  inci^ase  the  obstruction  as  well  as  the  aspect  of  intimidati<Hi 
which  the  situation  quickly  assumes.  In  the  present  case  the  three 
or  four  groups  of  picketers  were  made  up  from  four  to  twelve  in  a 
^oup.  They  constituted  the  picket  line.  Each  union  interested, 
electricians,  cranemen,  machinists,  and  blacksmiths,  had  several  rep- 
resentatives on  the  picket  line,  and  assaults  and  violence  ensued. 
They  began  early  and  continued  from  time  to  time  during  the  three 
weeks  of  the  strike  after  the  picketing  began.  All  information 
tendered,  all  arguments  advanced,  and  all  persuasion  used  under 
such  circumstances  were  intimidation.  They  could  not  be  otherwise. 
It  is  idle  to  talk  of  peaceful  communication  in  such  a  place  and  under 
such  conditions.  The  numbers  of  the  pickets  in  the  groups  cc«sti- 
tuted  intimidation.  The  name  "picket"  indicated  a  militant  pur- 
pose,  inconsistent  with  peaceable  pereuasion.  The  crowds  they  drew 
made  the  passage  of  the  employees  to  and  from  the  place  of  work 
one  of  running  the  gauntlet.  Persuasion  or  communication  at- 
tempted in  such  a  presence  and  under  such  conditions  was  anything 
but  peaceable  and  lawful.  When  one  or  more  assaults  or  disturb- 
ances ensued  they  characterized  the  whole  campai^,  which  became 
effective  because  of  its  intimidating  character  in  spite  of  the  admoni- 
tions given  by  the  leaders  to  their  followers  as  to  lawful  methods  to 
be  pursued,  however  sincere.  Our  conclusion  is  that  picketing  thus 
instituted  is  unlawful  and  can  not  be  peaceable  and  may  be  prop- 
erly enjoined  by  the  specific  term  because  its  meaning  is  clearly  un- 
derstood in  the  sphere  of  the  controversy  by  those  who  are  parties 
to  it.  We  are  supported  in  that  view  by  many  well-reasoned  authori- 
ties, although  tfiere  has  been  contrariety  of  view.  [State  and  Federal 
cases  cited.] 

A  restraming  order  against  picketing  will  advise  earnest  advo- 
cates of  labor's  cause  that  the  law  does  not  look  with  favor  on 
an  enforced  discussion  of  the  merits  of  the  issue  between  indi- 
viduals who  wish  to  work,  and  groups  of  those  who  do  not,  under 
conditions  which  subject  the  individuals  who  wi^  to  work  to  a 
severe  test  of  their  nerve  and  physical  strength  and  courage. 
But  while  this  is  so,  we  must  have  every  regard  to  the  congres- 
sional intention  manifested  in  the  act  and  to  the  principle  of 
existing  law  which  it  declared,  that  ex-employees  and  others  prop- 
erly acting  with  them  shall  have  an  opportunity,  so  far  as  is 
consistent  with  peace  and  law,  to  observe  who  are  still  working 
for  the  employer,  to  communicate  with  them  and  to  persuade  them 
to  join  the  ranks  of  his  opponents  in  a  lawful  economic  struggle. 
Regarding  as  primarv  the  rights  of  the  employees  to  work  for 
whom  they  will,  and,  undisturbed  by  annoying  importunity  or 
intimidation  of  numbers,  to  go  freely  to  and  from  their  place 
of  labor,  and  keeping  in  mind  the  right  of  the  employer  incident 
to  his  property  and  business  to  free  access  of  such  employees,  what 
can  be  done  to  reconcile  the  conflicting  interests  ? 

Each  case  must  turn  on  its  own  circumstancea  It  is  a  case 
for  the  flexible  remedial  power  of  a  court  of  equity  which  may 
try  one  mode  of  restraint,  and  if  it  fails  or  proves  to  be  too  drastic, 
may  change  it  We  think  that  the  strikers  and  their  sympathizers 
engaged  in  the  economic  struggle  should  be  limited  to  one  representa- 
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tlve  for  each  point  of  ingress  and  egress  in  the  plant  or  place  of. 
business  and  that  all  others  be  enjoinedfrom  congregating  or  loitering 
at  the  plant  or  in  the  neighboring  streets  by  which  access  is  had  to 
the  plant,  that  such  representatives  should  have  the  right  of  observa- 
tion, communication  and  persuasion  but  with  special  admonition  that 
their  commqnication,  arguments  and  appeals  shall  not  be  abusive, 
libelous  or  threatening,  and  that  they  shall  not  approach  individuals 
together  but  singly^  and  shall  not  in  their  single  efforts  at  communica- 
tion or  persuasion  obstruct  an  unwilling  listener  by  importunate  fol- 
lowing or  dogging  his  steps.  This  is  not  laid  down  as  a  rigid  rule, 
but  only  as  one  wliich  should  apply  to  this  case  under  the  circum- 
stances disclosed  by  the  evidence  and  which  may  be  varied  in  other 
cases.  It  becomes  a  question  for  the  judgment  oi  the  chancellor  who 
has  heard  the  witnesses,  familiarized  himself  with  the  locits  in  quo 
and  observed  the  tendencies  to  disturbance  and  conflict.  The  purpose 
should  be  to  prevent  the  inevitable  intimidation  of  the  presence  of 
gi*oups  of  pic&ets,  but  to  allow  missionaries. 

With  these  views,  it  is  apparent  that  we  can  not  sustain  the 
qualification  of  the  order  of  the  district  court  which  the  circuit 
court  of  appeals  made.  That  court  followed  the  case  of  Iron 
Holders  Union  v.  Allis-Chalmers  Co..  166  Fed.  Rep.  45  [Bui.  No. 
83,  p.  157],  and  modified  the  order  oi  the  district  court  which  en- 
joined defendants  ''  from  picketing  or  maintaining  at  or  near  the 
premises  of  the  complainant  or  on  the  streets  leading  to  the  premises 
of  said  complainant,  any  pickets  and  picketing  "  by  adding  the  words 
"in  a  threatening  or  mtimidating  manner."  This  qualification 
seems  to  us  to  be  inadequate.  In  actual  result,  it  leaves  compliance 
largely  to  the  discretion  of  the  pickets.  It  ignores  tbe  necessary  ele- 
ment of  intimidation  in  the  presence  of  groups  as  pickets.  It  does 
not  secure  practically  that  which  the  court  must  secure  and  to  which 
the  complainant  and  his  workmen  are  entitled.  The  phrase  really 
recognizes  as  legal  that  which  bears  the  sinister  name  of  "  picketing  " 
which  it  is  to  be  observed  Congress  carefully  refrained  from  using  in 
action  20. 

There  remains  to  consider,  so  far  as  defendants  Churchill  and 
Cook,  the  ex-employees,  are  concerned,  the  part  of  the  decree  of 
the  district  court  which  forbade  them  by  persuasion  to  induce  em- 
ployees, or  would-be  employees  to  leave,  or  stay  out  of,  complainant's 
employ.  The  effect  of  it  is  to  enjoin  persuasion  by  them  at  any 
time orplace.  This  certainly  conflicts  with  section  20  of  the  Clayton 
Act.  TTie  decree  must  be  modified  as  to  these  two  defendants  by 
striking  out  the  word  "  persuasion." 

The  second  important  question  in  the  case  is  as  to  the  form  of 
decree  against  the  Tri-City  Trades  Council  and  the  other  defendants. 
What  has  been  said  as  to  picketing  applies  to  them,  of  course,  as 
fully  as  to  the  ex-employees,  but  how  as  to  the  injunction  against 
persuasion  ? 

ITie  argument  made  on  behalf  of  the  American  Foundries  in  sup- 

f^ort  of  enjoining  persuasion  is  that  the  Tri-City  Central  Trades 
>ouncil  and  the  other  defendants  being  neither  employees  nor  strikers 
were  intruders  into  the  controversy,  and  were  engaged  without  excuse 
in  an  unlawful  conspiracy  to  injure  the  American  Foundries  by  entic- 
ing its  employees,  and,  therefore,  should  be  enjoined. 
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It  is  to  be  noted,  that  while  there  was  only  one  member  of  the 
imions  of  the  Trades  Council  who  went  out  in  the  strike,  the  number 
of  skilled  employees  then  engaged  by  the  Foundries  was  not  one- 
quarter  of  the  whole  number  of  men  who  would  be  engaged  when  it 
was  in  full  operation.  The  works  manager  said  that  80  or  90  per 
cent  of  the  employees  were  old  men  and  that  he  assumed  these  men 
were  members  of  various  organizations.  Other  witnesses,  members 
of  the  unions,  testified  that  they  had  been  employees  of  complainant 
in  the  previous  fall.  It  is  thus  probable  that  members  of  the  local 
unions  were  looking  forward  to  employment  when  complainant 
should  resume  full  operation,  and  even  though  they  were  not  ex- 
employees  within  the  Clayton  Act,  they  were  directly  interested  in 
the  wages  which  were  to  be  paid. 

Is  interference  of  a  labor  organization  by  persuasion  and  appeal  to 
induce  a  strike  against  low  wages,  under  such  circumstances  without 
lawful  excuse  and  malicious?  We  think  not.  Labor  unions  are 
recognized  by  the  Clayton  Act  as  legal  when  instituted  for  mutual 
Help  and  lawfully  carrying  out  their  legitimate  objects.  They  have 
long  been  thus  recognized  by  the  courts.  They  were  organized  out 
of  the  necessities  of  the  situation.  A  single  employee  was  helpless  in 
dealing  with  an  employer.  He  was  dependent  ordinarily  on  his 
daily  wage  for  the  maintenance  of  himself  and  family.  If  the  em- 
ployer refused  to  pay  him  the  wages  that  he  thought  fair,  he  was 
nevertheless  unable  to  leave  the  employ  and  to  resist  arbitrary  and 
unfair  treatment.  Union  was  essential  to  give  laborers  opportunity 
to  deal  on  equality  with  their  employer.  They  united  to  exert  in- 
fluence upon  him  and  to  leave  him  in  a  body  in  order  by  this  incon- 
venience to  induce  him  to  make  better  terms  with  them.  They  were 
withholding  their  labor  of  economic  value  to  make  him  pay  what 
they  thought  it  was  worth.  The  right  to  combine  for  such  a  lawful 
purpose  has  in  many  years  not  been  denied  by  any  court.  The  strike 
became  a  lawful  instrument  in  a  lawful  economic  struggle  or  compe- 
tition between  employer  and  employees  as  to  the  share  or  division  be- 
tween them  of  the  joint  product  of  labor  and  capital.  To  render  this 
combination  at  all  effective,  employees  must  make  their  combination 
extend  beyond  one  shop.  It  is  helpful  to  have  as  many  as  may  be  in 
the  same  trade  in  the  same  community  united,  because  in  the  com- 
petition between  employers  they  are  bound  to  be  affected  by  the  stand- 
ard of  wages  of  their  trade  in  the  neighborhood.  Therefore,  they 
may  use  all  lawful  propaganda  to  enlarge  their  membership  and 
especially  among  those  whose  labor  at  lower  wages  will  injure  their 
whole  guild.  It  is  impossible  to  hold  such  persuasion  and  propo- 
ganda,  without  more,  to  be  without  excuse  and  malicious.  The 
principle  of  the  unlawfulness  of  maliciously  enticing  laborers  still 
remains  and  action  may  be  maintained  therefor  in  proper  cases, 
but  to  make  it  applicable  to  local  labor  unions,  in  such  a  case  as  this, 
seems  to  us  to  be  unreasonable. 

The  elements  essential  to  sustain  actions  for  persuading  employees 
to  leave  an  employer  are  first,  the  malice  or  absence  of  lawful  excuse, 
and,  second,  the  actual  injury.  The  effect  of  cases  cited  as  authority 
must  be  determined  by  an  examination  of  the  pleadings  and  facts  to 
see  how  the  malice  or  lack  of  lawful  excuse  was  established,  and 
whether  there  was  not  illegality  present  in  the  means  used. 
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Cases  were  then  cited  and  distinguished  from  the  present  case, 
among  them  that  of  Hitchman  Coal  &  Coke  Co.  v,  Mitchell  (245 
U.  S.  229,  38  Sup.  Ct.  65,  Bui.  No.  246,  p.  145),  and  the  Duplex 
case  (Bui.  No.  290,  p.  174),  and  the  opinion  concluded: 

The  Hitchman  case  was  cited  in  the  Duplex  case,  but  there  is 
nothing  in  the  ratio  decidendi  of  either  which  limits  our  conclusion 
here  or  which  requires  us  to  hold  that  the  members  of  a  local  labor 
union  and  the  union  itself  do  not  have  suflScient  interest  in  the  wages 
paid  to  the  employees  of  any  employer  in  the  community  to  justify 
their  use  of  lawful  and  peaceable  persuasion  to  induce  those  em- 
ployees to  refuse  to  accept  such  reduced  wages  and  to  quit  their 
employment.  For  this  reason,  we  think  that  the  restraint  from 
j>ersuasion  included  within  the  injunction  of  the  district  court  was 
improper,  and  in  that  regard  the  decree  must  also  be  modified.  In 
this  we  agree  with  the  circuit  court  of  appeals. 

The  decree  of  the  circuit  court  of  appeals  is  reversed  in  part  and 
affirmed  in  part  and  the  case  is  remanded  to  the  district  court  for 
modification  of  its  decree  in  conformity  with  this  opinion. 

Mr.  Justice  Brandeis  concurs  in  substance  in  the  opinion  and  the 
judgment  of  the  court. 

Mr.  Justice  Clarke  dissents. 


Labor  Organizations  —  Strikes  —  Picketing  —  Open-Shop  Dis- 
pute— Injunction — Marks  Amfieim.{Inc.)  v.  Uillman  et  al.j Supreme 
Court  of  New  Yorkj  Appellate  Division  {July  ^5,  1921)^  189  New 
York  Supplement^  po^e  369. — Action  was  brought  by  Marks  Arn- 
heim  (Inc.)  against  Sidney  Hillman  individually  and  as  general 
president  of  the  Amalgamated  Clothing  Workers  of  America  and 
others  for  a  permanent  injunction  to  restrain  the  defendants  from 
picketing  the  plaintiff's  place  of  business,  for  the  dissolution  of 
the  defendant  associations,  and  for  money  damages.  A  motion 
was  made  for  a  temporary  injunction  pending  the  outcome  of 
the  litigation.  From  an  order  denying  this  motion  the  plaintiff 
appealed  to  the  appellate  division  of  the  supreme  court.  The  lower 
court  was  reversed  and  tlie  motion  for  an  injunction  granted.  Judge 
Greenbaum  stating  the  opinion  of  the  court,  in  part  as  follows : 

It  is  apparent  that  the  court  is  not  in  a  position  upon  the  record 
before  it  to  determine  whether  the  defendant  Amalgamated  Clothing 
Workers  of  America  is  a  mischievous,  disloyal,  and  un-American 
organization.  The  proper  forum  for  threshing  out  the  matter  of  its 
character  and  aims  would  be  upon  the  trial  or  the  action.  We  shall 
therefore,  on  this  appeal,  disregard  the  serious  accusation  against 
the  Amalgamated  Clothing  Workers  of  America,  and  assume  that  it 
is  a  loyal  American  association,  and  consider  the  question  before  us 
upon  other  features  of  the  case. 

Upwards  of  40  affidavits  were  submitted  by  plaintiff,  which,  read 
in  connection  vdth  the  opposing  affidavits,  disclose  a  persistent  and 
organized  campaign  of  unlawful  acts  of  assault,  abuse,  threats,  and 
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intimidation  towards  the  employees  of  the  plaintiff,  and  also  towards 
the  contractors  to  whom  plaintin  was  sending  the  work.  The  moving 
affidavits  set  forth  with  suflScient  detail  the  matters  to  which  they 
refer,  and  in  a  large  number  of  cases  the  names  of  those  who  are 
charged  with  lawlessness  and  misconduct  are  given.  There  were  6 
convictions  for  assault. 

The  answering  affidavits  indicate  clearly  that  troublous  incidents 
occurred,  in  which  the  plaintiff's  employees  and  members  of  the 
defendants'  union  were  involved.  The  defendants  admit  the 
methods  pursued  by  them  in  visiting  the  various  shops  of  plain- 
tiff's contractors  for  the  purpose  of  ascertaining  whether  they  were 
engaged  in  doing  work  for  the  plaintiff. 

Direct  proof  of  a  conspiracy  is  rarely  available.  Conspiracies  are 
ordinarily  hatched  in  secret.  The  incriminating  circumstances  sur- 
rounding the  acts  of  conspirators,  the  cumulative  testimony  of  many 
witnesses,  who  have  no  apparent  reasons  for  inventing  occurrences 
or  falsely  testifying,  and  the  strong  probabilities  that  the  incidents 
narrated  took  place,  justifying  the  conclusion  that  the  members  of 
defendants'  union  were  guilty  of  many  acts  of  lawlessness  and  un- 
justifiable interferences  with  the  plaintiff's  business,  and  that  the 
picketing  was  not  peacefully  nor  legally  conducted. 

The  order  denying  the  motion  for  an  injunction  pendente  lite 
should  be  reversed,  with  $10  costs  and  disbursements,  and  the  de- 
fendants enjoined  from  further  picketing  in  front  of  the  plaintiff's 
place  of  business,  and  from  interfering  with  the  conduct  of  the  free 
dispatch  of  the  plaintiff's  business,  or  in  any  manner  hampering, 
hindering,  or  harassing  plaintiff's  employees. 


Labor  Organizations — Strikss — Picketing — ^Reinstatement  op 
DisoHARGED  EMPiiOYEB — INJUNCTION — Walter  A.  Wood  Mowing  <& 
Reaping  Machine  Co.  v.  Toohey  et  al.^  Supreme  Court  of  New  York. 
Special  Term  {January  £4^  1921)^  186  New  York  Supplement^  page 
96. — The  plaintiff  company  discharged  Toohey,  one  of  its  union  em- 
ployees. The  union,  holding  that  Toohey's  discharge  was  an  un- 
just discrimination  against  him,  called  a  strike  of  the  union  em- 
ployees of  the  plaintiff  company  for  the  purpose  of  compelling  his  re- 
employment. Picketing  was  indulged  in  to  prevent  nonunion  men 
from  working  for  plaintiff.  No  acts  of  violence,  threats,  or  in- 
timidation were  indulged  in.  The  employer  sued  for  an  injunction 
and  was  granted  a  temporary  injunction  which  the  defendant  union 
members  now  seek  to  vacate.  In  annulling  the  injunction  the  court 
said  in  part : 

If  discrimination  was  the  reason  wh^r  the  men  went  out  the  strike 
was  lawful,  for  a  labor  union  has  a  right  to  strike  ^  to  secure  the 
reemployment  of  a  member  they  regard  as  having  been  improperly 
discharged."  (Nat.  Pro.  Assn.  v.  Gumming,  170  IN.  T.  316,  63  N.  E. 
370,  58  L.  R.  A.  185,  88  Am.  St  Rep.  648!)  Workingmen  have  an 
absolute  right  to  strike.    That  is  settled  beyond  peradventure  in  this 
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State.  They  may  state  their  reasons  or  not,  just  as  they  please,  and 
their  reasons,  if  tney^do  state  them,  "  may  seem  inadequate  to  others, 
but  if  it  seems  to  be  in  their  interest  as  members  of  an  organization 
to  refuse  longer  to  work,  it  is  their  legal  right  to  stop." 

And  labonng  men  not  only  have  the  right  to  strike — that  is,  to 
quit  work — but  they  have  the  right  to  persuade  others  to  strike  and 
to  attempt  to  persuade  others  not  to  take  their  places.  In  order  to 
do  this  the  strikers  must,  of  course,  be  permitted  to  talk  to  their 
fellow  workmen  and  to  the  Vnen  who  are  about  to  take  their  places ; 
otherwise  there  could  be  no  persuasion,  for  how  can  one  man  per- 
suade another  unfess  he  talks  to  him?  The  strikers  must  not,  how- 
ever, resort  to  violence  or  intimidation;  for  the  nonunion  man  has 
as  much  ris^ht  to  work  as  the  union  man  has  to  strike.  Th^  are 
axioms.  They  are  principles  which  have  long  been  embedded  'in  the 
law. 

The  strikers  are  accused  of  "picketing";  in  fact,  that  is  the  one 
great  grievance  set  forth  in  the  complaint.  But  suppose  they  are 
picketing.  What  of  that?  They  have  as  much  right  to  picket  as 
to  strike,  providing  that  they  do  not  resort  to  threats  or  violence. 
Picketing  simply  means  standing  along  the  highways  of  approach, 
or  near  the  entrances  to  the  plant,  in  time  of  strike,  for  the  purpose 
of  observing  who  is  working  and  of  attempting  to  persuade  them 
to  quit.  Nonunion  laboring  men  have  a  right  to  work  and  to  go  to 
and  come  from  the  shop  unmolested,  and  corporations  have  a  right 
to  employ  them,  and  any  attempt  on  the  part  of  strikers  to  interfere 
with  these  rights  by  coercion  or  intimidation,  or  by  blockading  the 
roads,  or  by  compelling  the  nonunion  men  to  run  the  gauntlet,  is 
unlawful;  but  I  find  nothing  here  which  amounts  to  any  such  con- 
dition. 

It  is  the  law  of  this  State^  so  far  as  the  question  has  been  settled, 
that  strikers  may  employ  persuasion  and  peaceable  means  to  keep 
nonunion  men  from  taking  their  places ;  and  the  fact  that  the  plain- 
tiS  is  irreparably  damaged  as  an  incident  of  the  picketing,  and  that 
it  has  no  adequate  remedy  at  law,  does  not  deprive  the  derendants  of 
the  right  to  picket,  providing  there  is  no  malice  and  no  violence. 
This  rule,  which  must,  I  believe,  at  last  everywhere  prevail,  has  just 
recently  been  firmly  planted  in  the  st!^tutes  of  the  United  States.  In 
other  words  picketing  has  been  legalized  by  Congress.  The  right  to 
pidvet  is^  therefore,  no  longer  a  debatable  question  in  the  Federal 
jurisdiction.  The  Clayton  Act,  so  called,  enacted  October  15,  1914,  in 
section  20  (U.  S.  Comp.  St.  sec.  1243d),  provided  that  no  injunction 
order  "shall  prohibit  any  person  or  persons,  whether  singly  or  in 
concert,  from  ceasing  to  perform  any  work  or  labor,  or  from  recom- 
mending, advising  or  persuading  others  by  peacable  means  so  to  do ; 
or  from  attending  at  any  place  where  any  such  person  or  persons  may 
lawfully  be,  for  the  purpose  of  *  *  *  peaceably  persuading  any 
person  to  work  or  to  abstain  from  working;  *  *  *  nor  shall  any 
of  the  acts  specified  in  this  paragraph  be  considered  or  held  to  be 
violations  of  any  law  of  the  UnitSd  States." 

In  an  evenly  balanced,  bitter,  long-drawn  out  labor  struggle,  an 
edict  of  the  court,  leveled  at  the  strikers,  shakes  the  morale  of  the 
workingmen.    This  is  not  the  purpose  of  an  injunction,  although  it 
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is  frequently,  and  perhaps  generally,  the  purpose  of  the  emploYK- 
who  seeks  it.  The  function  of  an  injunction  order  in  a  labor  dispute 
is  to  restrain  lawlessness,  when  there  is  lawlessness,  and  when  this  is 
likely  to  cause  irreparable  damage.  When  there  is  no  lawlessness,  and 
no  proper  grounds  to  apprehend  it,  there  should  be  no  injunction. 
The  courts  do  not  take  sides  in  this  ceaseless  struggle  between  capital 
and  labor.  They  stand  indifferent.  They  intervene  only  when  the 
law  is  trampled  upon.  They  interpose  the  arm  of  authority  only  to 
restrain  those  who  invade  the  rights  of  others. 


Labor  Organizations — Strikes — Picketing — Reinstatement  of 
Discharged  Employees — ^Injunction — Benito  Rovira  Co.  (Inc,)  v. 
Yampolsky  et  al.^  Supreme  Court  of  New  York^  Special  Terra^  New 
York  County  {March  21^  1921)^  187  New  York  Supplement^  page 
89^. — ^The  Benito  Rovira  Co.  (Inc.)  conducted  a  factory  for  the 
manufacture  of  cigars  and  employed  between  200  and  250  employees: 
Owing  to  lack  of  work  it  laid  off  from  200  to  235  employees  on  De- 
cember 17,  1920,  but  upon  receiving  some  orders  reemployed  50  of 
them  on  January  15,  1921.  When  the  employees  were  laid  off  they 
agreed  not  to  return  to  work  unless  all  of  them  were  reemployed. 
Therefore  when  only  50  were  reemployed  they  declared  a  strike  on 
plaintiffs'  plant  and  proceeded  to  picket  it.  The  plaintiff  brought 
suit  for  an  injunction  to  restrain  the  picketing  and  was  awarded 
judgment.    The  decision  is  in  part  as  follows : 

Immediately  a  number  of  the  defendants  gathered  in  front  of 
plaintiff's  premises  and  began  picketing,  and  a  number  of  employees 
who  were  anxious  to  work  were  assaulted  and  a  number  of  arrests 
were  made,  resulting  in  the  police  magistrate  finding  such  aggressors 
guilty,  and  it  is  not  denied  that  the  defendant  Yampolsky  and  some 
of  the  defendants  were  in  court  at  the  time.  Plaintiff  claims  to  have 
an  open  shop,  and  no  question  of  unionism  is  involved.  The  defend- 
ants do  not  claim  any  authority  from  any  organization,  but  are  act- 
ing as  a  committee  of  the  employees  of  plaintiff.  A  number  of  the  em- 
ployees who  were  desirous  of  working  have  been  threatened  and 
assaulted,  as  appears  by  their  affidavits.  There  is  no  claim  that  the 
plaintiff  attempted  to  discriminate  against  anyone  belonging  to  a 
union,  nor  is  there  any  evidence  that  any  attempt  to  reduce  wages  was 
made.  The  evidence  is  clear  that  the  object  oi  the  strike  is  to  force 
plaintiff  to  employ  more  people  than  it  feels  that  the  present  condi- 
tion will  warrant.  This  act  on  the  part  of  the  defendants  is  illegal. 
While  picketing  may  be  lawful  under  certain  circumstances,  it  be- 
comes unlawful  when  the  purpose  is  to  interfere  with  another's  busi- 
ness or  vocation. 

The  motion  will  be  granted  to  the  extent  of  preventing  the  defend- 
ants from  picketing  in  front  of  plaintiff's  place  of  business  or  instigat- 
ing others  to  do  so,  or  from  directing  or  coercing  anyone  attempting 
to  enter  plaintiff's  premises  without  its  consent.  Settle  order  on 
notice. 
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Labor  Organizations  —  Strikes  —  Picketing — Secondary  Boy- 
cotts— ^Injunctions  Prohibited— CoNSTiTunoNALmr  op  Statute — 
Truax  et  cH,  v.  Corrigan  et  al,^  United  States  Supreme  Court  {Decem- 
her  19 y  19S1)^  4^  Supreme  Court  Reporter^  page  124. — ^Truax  and 
others  owned  and  maintained  a  restaurant  in  the  city  of  Bisbee,  Ariz. 
In  April,  1916,  a  dispute  arose  between  them  and  the  local  cooks  and 
waiters'  union  concerning  the  terms  and  conditions  of  employment 
of  members  of  the  union.  They  could  not  agree,  and  as  a  result  the 
members  of  the  union  employed  in  the  restaurant  were  ordered  to 
strike.  Truax  and  the  other  plaintiffs  asked  for  a  temporary  and 
a  permanent  injunction  against  the  cooks  and  waiters  formerly  in 
their  employ,  and  against  the  labor  union  and  the  trades  assembly 
of  which  they  were  members.  In  their  complaint  to  the  court  they 
state  that  the  defendants,  to  win  the  strike  and  to  coerce  and  com- 
pel the  plaintiflFs  to  comply  with  the  demands  of  the  union,  entered 
into  a  conspiracy  to  boycott  and  injure  plaintiffs  in  their  restaurant 
business,  by  inducing,  plaintiffs'  customers  and  others  theretofore 
well  and  favorably  disposed  to  cease  to  patronize  or  trade  with  the 
plaintiffs.  The  method  of  inducing  included  picketing,  displaying 
banners,  advertising  the  strike,  denouncing  plaintiffs  as  unfair  to 
the  union,  and  the  circulation  of  handbills  containing  abusive  and 
libelous  charges  against  plaintiffs,  their  employees,  and  their  patrons, 
and  intimations  of  injury  to  future  patrons.  The  defendants  re- 
lied  for  immunity  on  paragraph  1464  of  the  Revised  Statutes  of 
Arizona  of  1913,  which  is  in  part  as  follows ; 

No  restraining  order  or  injunction  shall  be  granted  by  any  court 
of  this  State,  or  a  judge  or  the  judges  thereof,  in  any  case  between 
an  employer  and  employees,  or  between  employers  ana  employees,  or 
between  employees,  or  between  persons  employed  and  persons  seek- 
ing employment,  involving  or  growing  out  of  a  dispute  concerning 
terms  or  conditions  of  employment,  unless  necessary  to  prevent  irre- 
parable injury  to  property  or  to  a  property  right  of  the  party  mak- 
ing the  application,  for  which  injury  there  is  no  adequate  remedy 
at  law,  and  such  property  or  property  right  must  be  described  with 
particularity  in  the  application,  whicn  must  be  in  writing  and  sworn 
to  by  the  applicant  or  by  his  agent  or  attorney. 

And  no  such  restraining  order  or  injunction  shall  prohibit  any  per- 
son or  persons  from  terminating  any  relation  of  employment,  or 
from  ceasing  to  perform  any  work  or  labor,  or  from  recommending, 
advising,  or  persuading  others  by  peaceful  means  so  to  do;  or  from 
attending  at  or  near  a  house  or  place  where  any  person  resides  or 
works,  or  carries  on  business,  or  nap  pens  to  be  for  the  purpose  of 
peaceiully  obtaining  or  communicating  information,  or  of  peace- 
fully persuading  any  person,  to  work  or  to  abstain  from  working; 
or  from  ceasing  to  patronize  or  to  employ  any  party  to  such  dispute ; 
or  from  recommending,  advising,  or  persuading  others  by  peaceful 
means  so  to  do.    ♦    ♦    ♦ 
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The  plaintiffs  alleged  that  this  para^aph,  if  it  made  lawful  the  de- 
fefidants'  acts,  contravened  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States  by  depriving  plaintiffs  of  their  prop- 
erty without  due  process,  and  by  denying  to  plaintiffs  the  equal  pro- 
tection of  the  laws,  and  was  therefore  void  and  of  no  effect.  The 
defendants  demurred  to  the  ecnnplaint,  stating  that  no  cause  of  action 
was  set  forth  and  that  the  complaint  on  its  face  showed  a  want  of 
equity.  The  complaint  was  dismissed  in  the  superior  court  and  this 
judgment  was  affirmed  by  the  Supreme  Court  of  Arizona.  The 
plaintiffs  brought  the  matter  to  the  Supreme  Court  of  the  United 
States.  That  court  held  section  1464  invalid  and  reversed  and  re- 
manded the  case  for  further  proceedings  not  inconsistent  with  the 
opinion  of  the  court.  The  bench  was  divided  five  to  four.  Mr. 
Chief  Justice  Taft  gave  the  opinion  of  the  court.  Mr.  Justice  Bran- 
deis^  Mr.  Justice  Holmes,  and  Mr.  Justice  Pitney  wrote  separate  dis- 
senting opinions.  Mr.  Justice  Clark,  dissenting,  concurred  with  the 
latter.    The  opinion  of  the  court  is  in  part  as  follows: 

Plaintiffs'  business  is  a  property  right,  and  free  access  for  em- 
ployees, owner,  and  customers  to  his  place  of  business  is  incident  to 
such  right.  Intentional  injury  caused  to  either  right  or  both  by  a 
conspiracy  is  a  tort.  Concert  of  action  is  a  conspiracy,  if  its  object 
is  unlawful  or  if  the  means  used  are  unlawful.  Intention  to  in- 
flict the  loss  and  the  actual  loss  caused  are  clear.  The  real  question 
here  is:  Were  the  means  used  illegal?  The  above  recital  of  what  the 
defendants  did  can  leave  no  doubt  of  that.  It  was  not  lawful  pur- 
suasion  or  inducing.  It  was  not  a  mere  appeal  to  the  sympathetic 
aid  of  would-be  customers  by  a  simple  statement  of  the  fact  of  the 
strike  and  a  request  to  withhold  patronage.  It  was  compelling  every 
customer  or  would-be  customer  to  run  the  gauntlet  of  most  unc<mi- 
fortable  publicity,  a^^ressive  and  annoying  importunity ^  libelous  at- 
tacks, and  fear  of  injurious  consequences,  illegally  inflicted,  to  his 
reputation  and  standing  in  the  community.  No  wonder  that  a  busi- 
ness of  $50,000  was  recuiced  to  only  one-fourth  of  its  former  extent. 
Violence  could  not  have  been  more  effective.  It  was  moral  coercion 
by  illegal  annoyance  and  obstruction,  and  it  thus  was  plainly  a  con- 
spiracy. 

A  law  which  operates  to  make  lawful  such  a  wrong  as  is  described 
in  plaintiffs'  complaint  deprives  the  owner  of  the  business  and  the 
premises  of  his  property  without  due  process,  and  can  not  be  held 
valid  under  the  fourteenth  amendment. 

The  broad  distinction  between  one's  right  to  protection  against  a 
direct  injury  to  one's  fundamental  property  right  by  another  who 
has  no  special  relation  to  him,  and  one's  liabinty  to  another  with 
whom  he  establishes  a  voluntary  relation  under  a  statute  is  manifest 
upon  its  statement.  It  is  true  that  no  one  has  a  vested  right  in  any 
particular  rule  of  the  common  law,  but  it  is  also  true  that  the  legis- 
lative power  of  a  State  can  only  be  exerted  in  subordination  to  the 
fundamental  principles  of  right  and  justice  which  the  guaranty  of 
due  process  in  the  fourteenth  amendment  is  intended  to  preserve, 
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and  that  a  purely  arbitrary  or  capricious  exercise  of  that  power 
whereby  a  wrongful  and  highly  injurious  invasion  of  property 
rights,  as  here,  is  practically  sanctioned  and  the  owner  stripped  of 
all  real  remedy,  is  wholly  at  variance  with  those  principles. 

It  is  to  be  observed  uiat  this  is  not  the  mere  case  of  a  peaceful 
secondary  boycott  as  to  the  illegality  of  which  courts  have  differed 
and  States  have  adopted  different  statutory  provisions.  A  secondary 
boycott  of  this  kind  is  where  many  combine  to  injure  one  in  his  busi- 
ness by  coercing  third  persons  against  their  will  to  cease  patronizing 
him  by  threats  of  similar  injury.  In  such  a  case  the  many  have  a 
legal  right  to  withdraw  their  trade  from  the  one,  they  have  the  legal 
right  to  withdraw  their  trade  from  third  persons,  and  they  have  the 
right  to  advise  third  persons  of  their  intention  to  do  so  when  each 
act  is  considered  singly.  The  question  in  such  cases  is  whether  the 
moral  coercion  exercised  over  a  stranger  to  the  original  controversy 
b.y  steps  in  themselves  legal  becomes  a  legal  wrong.  But  here  the 
illegality  of  the  means  used  is  without  doubt  and  lundamentaL 

Tiiis  brings  us  to  consider  the  effect  in  this  case  of  that  provision 
of  the  fourteenth  amendment  which  forbids  any  State  to  deny  to  any 
person  the  equal  protection  of  the  laws.  The  clause  is  associated  in 
the  amendment  with  the  due-process  clause,  and  it  is  customary  to 
consider  them  together.  The  due-process  clause  requires  that  every 
man  shall  have  the  protection  of  his  day  in  court,  and  the  benefit  of 
the  general  law,  a  law  which  hears  before  it  condemns,  which  pro- 
ceeds not  arbitrarily  or  capriciously,' but  upon  inquiry,  and  renders 
i'udgment  only  after  trial,  so  that  every  citizen  shall  hold  his  life, 
iberty,  property,  and  immunities  under  the  protection  of  the  gen- 
eral rules  which  govern  society.  The  framers  and  adopters  of  this 
amendment  were  not  content  to  depend  on  a  mere  minimum  secured 
by  the  due-process  clause,  or  upon  the  spirit  of  equality  which  might 
not  be  insi^ed  on  by  local  public  opinion.  They  therefore  embodied 
that  spirit  in  a  specific  guaranty. 

^  The  guaranty  was  aimed  at  undue  favor  and  individual  or  class 
privilege,  on  the  one  hand,  and  at  hostile  discrimination  or  the  op- 
pression of  inequality,  on  the  other.  It  sought  an  equality  of  treat- 
ment of  all  persons,  even  though  all  enjoyed  the  protection  of  due 
process. 

The  guaranty  was  intended  to  secure  equality  of  protection  not 
only  for  all  but  against  all  similarly  situated.  Indeed,  protection  is 
not  protection  unless  it  does  so.  Liimunity  granted  to  a  class  how- 
ever limited,  having  the  effect  to  deprive  another  class  however  lim- 
ited of  a  personal  or  property  right,  is  just  as  clearly  a  denial  of 
equal  protection  of  the  laws  to  the  latter  class  as  if  the  immunity 
were  m  favor  of,  or  the  deprivation  of  right  permitted  worked 
against,  a  larger  class. 

It  is  beside  the  point  to  say  that  plaintiffs  had  no  vested  right  in 
equity  relief,  and  that  taking  it  away  does  not  deprive  them  of  due 
process  of  law.  If,  as  is  asserted,  the  granting  of  equitable  remedies 
falls  within  the  police  power,  and  is  a  matter  which  the  legislature 
may  vary  as  its  judgment  and  discretion  shall  dictate.  iJiis  does  not 
meet  the  objection  under  the  equality  clause  which  forl)ids  the  grant- 
ing of  equitable  relief  to  one  man  and  the  denying  of  it  to  another 
under  like  circumstances  and  in  the  same  territorial  jurisdiction. 
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To  sustain  the  distinction  here  between  the  ex-employees  and  other 
tort-feasors  in  the  matter  of  remedies  against  them,  it  is  contended 
that  the  legislature  may  establish  a  class  of  such  ex-employees  for 
special  legislative  treatment.  In  adjusting  legislation  to  the  need  of 
tne  people  of  a  State,  the  legislature  has  a  wide  discretion,  and  it 
may  be  fully  conceded  that  perfect  uniformity  of  treatment  of  all 
persons  is  neither  practical  nor  desirable,  that  classification  of  per- 
sons is  constantly  necessary,  and  that  questions  of  proper  classifi- 
cation are  not  free  from  difficulty. 

But  we  venture  to  think  that  not  in  any  of  the  cases  in  this  court 
has  classification  of  persons  of  sound  mind  and  full  responsibility, 
having  no  special  relation  to  each  other,  in  respect  of  remedial  pro- 
cedure for  an  admitted  tort  been  sustained. 

Classification  is  the  most  inveterate  of  our  reasoning  processes. 
We  can  scarcely  think  or  speak  without  consciously  or  unconsciously 
exercising  it.  It  must  therefore  obtain. in  and  determine  legislation; 
but  it  must  regard  real  resemblances  and  real  differences  between 
things  and  persons,  and  class  them  in  accordance  with  their  perti- 
nence to  the  purpose  in  hand.  Classification  like  the  one  with  which 
we  are  here  aealing  is  said  to  be  the  development  of  the  philosophic 
thought  of  the  world  and  is  opening  the  door  to  legalized  experiment. 
When  fundamental  rights  are  thus  attempted  to  bi  taken  away,  how- 
ever, we  may  well  subject  such  experiment  to  attentive  judgment 
The  Constitution  was  intended — its  very  purpose  was — ^to  prevent 
experimentation  with  the  fundamental  rights  of  the  individual. 

It  is  urged  that  this  court  has  frequently  recognized  the  special 
classification  of  the  relations  of  employees  and  employers  as  proper 
and  necessary  for  the  welfare  of  the  community  and  requiring  special 
treatment.  This  is  undoubtedly  true,  but  those  cases  [cases  cited], 
as  we  have  already  pointed  out  in  discussing  the  due  process  clause, 
were  cases  of  the  responsibility  of  the  employer  for  injuries  sustained 
by  employees  in  the  course  of  their  employment.  The  general  end  of 
such  legislation  is  that  the  employer  shall  become  the  insurer  of  the 
employee  against  injuries  from  the  employment  without  regard  to 
the  negligence,  if  any,  throuirh  which  it  occurred,  leaving  to  the  em- 
ployer to  protect  himself  by  insurance  and  to  compensate  himself  for 
the  additional  cost  of  production  by  adding  to  the  prices  he  charges 
for  his  products.  It  seeins  a  far  cry  from  classification  on  the  basis 
of  the  relation  of  employer  and  employee,  in  respect  of  injuries  re- 
ceived in  course  of  employment  to  classification  based  on  the  rela- 
tion of  an  employer,  not  to  an  employee,  but  to  one  who  has  ceased 
to  be  so,  in  respect  of  torts  thei'eafter  committed  by  such  ex-employee 
on  the  business  and  property  right  of  the  employer. 

The  provisions  of  the  Arizona  statute  under  consideration  corre- 
spond to  those  of  section  20  of  the  Clayton  Act.  Adverting  to  this 
fact.  Chief  Justice  Taft  said : 

It  is  urged  that  in  holding  paragraph  1464  invalid,  we  are  in  effect 
holding  invalid  section  20  of  the  Clayton  Act.  Of  course,  we  are  not 
doing  so.  In  the  first  place,  the  equity  clause  of  the  fourteenth 
amendment  does  not  apply  to  congressional,  but  only  to  State,  ac- 
tion. In  the  second  place,  section  20  of  the  Clayton  Act  never  has 
been  construed  or  applied  as  the  Supreme  Court  of  Arizona  has  con- 
strued and  applied  paragraph  1464  in  this  case. 
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The  application  of  the  Clayton  Act  to  "picketing"  in  the  case 
American  Sted  Foundries  v,  Tri-City  Trades  Council,  page  181,  was 
noted  and  contrasted. 

The  construction  put  upon  the  same  words  by  the  Arizona 
Supreme  Court  makes  these  clauses  of  paragraph  1464  as  far  fnmi 
those  of  section  20  of  the  Clayton  Act  m  meaning  as  if  they  were 
in  wholly  different  language. 

We  conclude  that  the  demurrer  in  this  case  should  have  been  over- 
ruled, the  defendants  required  to  answer,  and  that  if  the  evidence 
sustain  the  averments  of  the  complaint,  an  injunction  should  issue 
as  prayed. 

Mr.  Justice  Brandeis  in  his  dissenting  opinion  said : 

The  Supreme  Court  of  Arizona  having  held  as  a  rule  of  substan- 
tive law  that  the  bojcott  as  here  practiced  was  legal  at  common 
law,  and  that  the  picketing  was  peaceful,  and  hence  legal  under 
the  statute  (whether  or  not  it  was  le^al  at  common  law),  necessarily 
denied  the  injuntion,  since,  in  its  opinion,  the  defendants  had  com- 
mitted no  legal  wrong  and  were  threatening  none.  But  even  if  ^this 
court  should  hold  that  an  employer  has  a  constitutional  right  to  be 
free  from  interference  by  such  a  boycott,  or  that  the  picketmg  prac- 
ticed was  not  in  fact  peaceful,  it  does  not  follow  that  Arizona  would 
lack  the  power  to  refuse  to  protect  that  right  by  injunction.  For  it 
is  clear  that  the  refusal  of  an  equitable  remedy  tor  a  tort  is  not 
necessarily  a  denial  of  due  process  of  law.  And  it  seems  to  be  equally 
clear  that  such  refusal  is  not  necessarily  arbitrary  and  unreasonable 
when  applied  to  incidents  of  the  relation  of  employer  and  employee. 

Mr.  Justice  Pitney  also  wrote  a  dissenting  opinion  from  which  the 
following  is  quoted : 

Paragraph  1464  does  not  modify  any  substantive  rule  of  law,  but 
only  restricts  the  processes  of  the  courts  of  equity.  Ordinary  legal 
remedies  remain;  and  I  can  not  believe  that  the  use  of  the  mjunc- 
tion  in  such  cases — however  important — ^is  so  essential  to  the  ripht  of 
acquiring,  possessing,  and  enjoying  property  that  its  restriction  or 
elimination  amounts  to  a  deprivation  of  liberty  or  property  without 
due  process  of  law,  within  the  meaning  of  the  fourteenth  amendment. 

Secondly,  it  is  said  that  paragraph  1464,  Arizona  Civil  Code,  de- 
nies to  plaintiffs  in  error  the  "equal  protection  of  the  laws";  but  it 
seems  to  me  evident  that  it  does  not  offend  in  this  regard.  Examina- 
tion shows  that  it  does  not  discriminate  against  the  class  to  which 
plaintiffs  belong  in  favor  of  any  other.  It  applies  not  only  to  cases 
between  employers  and  employees,  irrespective  of  who  is  plaintiff  and 
who  is  defendant,  but  to  cases  between  employees,  and  between  per- 
sons employed  and  those  seeking  employment.  And  it  applies  equally 
to  all  persons  coming  within  its  reach. 

Mr.  Justice  Holmes  dissented,  stating  his  reasons,  in  part  as 
follows :     ' 

The  dangers  of  a  delusive  exactness  in  the  application  of  the  four- 
teenth amendment  have  been  adverted  to  before  now.  Delusive  ex- 
actness is  a  source  of  fallacy  throughout  the  law.    By  calling  a  busi- 
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ness  "  property ''  you  make  it  seem  like  land,  and  lead  up  to  the  con- 
clusion that  a  statute  can  not  substantially  cut  down  the  advantages 
of  ownership  existing  before  the  statute  was  passed.  An  established 
business  no  doubt  may  have  a  pecuniary  value,  and  commonly  is  pro- 
tected by  law  against  various  unjustified  injuries.  But  you  can  not 
give  it  definiteness  of  contour  by  calling  it  a  thing.  It  is  a  course  of 
conduct,  and  like  other  conduct  is  subject  to  substantial  modification 
according  to  time  and  circumstances,  both  in  itself  and  in  regard  to 
what  shall  justify  doing  it  a  harm.  I  can  not  understand  the  notion 
that  it  would  be  unconstitutional  to  authorize  boycotts  and  the  like 
in  aid  of  the  employees'  or  the  employers'  interest  by  statute  when  the 
same  result  has  been  reached  constitutionally  without  statute  by  courts 
with  whom  I  agree.  (See  The  Eavulton,  207  U.  S.  398,  404,  28  Sup. 
Ct.  133.)  In  this  case  it  does  not  even  appear  that  the  business  was 
not  created  under  the  laws  as  they  now  are. 

I  think  further  that  the  selection  of  the  class  of  employers  and  em- 
ployees for  special  treatment,  dealing  with  both  sides  alike,  is  beyond 
criticism  on  principles  often  assertra  by  this  court.  And  especially 
I  think  that  without  legalizing  the  conduct  complained  of  the  extraor- 
dinary relief  by  injunction  may  be  denied  to  tiie  class.  Legislation 
may  begin  where  an  evil  begins.  If,  as  many  intelligent  people  be- 
lieve, there  is  more  danger  that  the  injunction  will  be  abused  in  labor 
cases  than  elsewhere  I  can  feel  no  doubt  of  the  power  of  the  legisla- 
ture to  deny  it  in  such  cases. 

I  must  add  one  general  consideration.  There  is  nothing  I  more 
deprecate  than  the  use  of  the  fourteenth  amendment  beyond  the  ab- 
solute compulsion  of  its  words  to  prevent  the  niaking  of  social  experi- 
ments that  an  important  part  of  the  community  desires,  in  the  insu- 
lated chambers  anorded  by  the  several  States,  even  though  the  experi- 
ments may  seem  futile  or  even  noxious  to  me  and  to  those  whose  judg- 
ment I  most  respect. 

Labor  Organizations — Strikes — Pickftiko — Strike  to  Compel 
clontintjancb  of  a  department  op  empiioyer's  business — injunc- 
TION— Welinaky  v.  HiUman  et  aZ.,  Supreme  Court  of  New  York^ 
Special  Term  {December  17^  1920)^  185  New  York  SuppUment. 
page  257. — ^Max  Welinsky  decided  to  abandon  the  manufacturinor 
department  of  his  establishment.  When  he  had  done  so  the  em- 
ployees in  other  departments  of  his  business  went  on  a  strike  to 
colnpel  him  to  continue  the  abandoned  department.  In  the  course 
of  the  strike  the  strikers  resorted  to  picketing  and  materially  inter- 
fered with  Welinsky's  business.  He  thereupon  brought  proceedings 
to  secure  an  injunction.  In  granting  the  injunction  the  court  ren- 
dered the  following  decision: 

It  is  quite  clear  from  the  papers,  and  I  do  not  understand  it  to 
be  disputed,  that  the  purpose  of  the  strike  and  of  the  picketing  and 
other  interference  with  plaintiff's  business  is  not  to  secure  any 
advance  in  wage-s  or  any  improvement  in  working  conditions,  but 
to  induce  the  plaintiff  to  continue  the  manufacturing  department  of 
his  establishment,  which  he  has  determined  to  abandon.    Of  course, 
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the  right  of  the  employees  in  other  departments  of  the  business  to 
cease  work  for  this  or  any  other  reason  can  not  be  questioned;  but 
neither  they,  nor  the  other  employees,  nor  the  union  to  which  they 
belong,  can  be  permitted  to  tane  affirmative  action  injurious  to  the 
plaintiff^s  business,  for  the  purpose  of  compelling  him  to  continue 
a  department  of  the  business  which  he  wishes  to  abandon.  To  hold 
otherwise  would  be  to  sanction  coercion  in  support  of  a  demand 
which  the  employees  had  no  right  to  make.  I  am  not  insensible  of  the 
hardship  to  old  employees  thus  suddenly  thrown  out  of  work,  or  of 
the  loyalty  of  their  fellow  workers,  who  seek  to  come  to  their  rescue; 
but  I  see  no  justification  under  the  law  for  their  present  attempt,  or 
the  attempt  of  their  union,  to  compel  the  plaintin  to  continue  their 
empolyment. 

Such  situations  may  very  well  suggest  doubts  and  problems  to  the 
student  of  social  science,  but  in  the  present  state  of  our  law,  which 
is  adapted  to  prevailing  conceptions  of  individual  rights,  1  think 
there  is  no  doubt  about  the  decision  which  must  be  given  here.  I 
think  it  sufficiently  appears  from  the  complaint  that  the  injuries 
complained  of  are  such  that  the  remedy  at  law  would  not  be 
adequate. 

The  motion  for  an  injunction  will  be  granted,  upon  the  plaintiff 
giving  an  undertaking  in  a  sum  to  be  fixed  on  settlement  of  the 
order.    Settle  order  on  notice. 


Labor  Oroantzattons — Strikes — Picketing — Strike  to  Kbkbw 
Contract — ^Injunction — Cooks\  Waiters*  and  Waitresses^  Local 
Union  et  al.  v.  Papageorge  et  oL.^  C<mrt  of  Civil  Appeals  of  Texas 
{May  11, 1921),  230  Southwestern  Reporter,  page  1086.— The  owners 
of  the  Mecca  Cafe  instituted  this  action  to  restrain  the  appellant 
union  from  picketing  their  place  of  business.  The  Mecca  Caf£  had 
been  conducted  under  a  "closed-shop"  agreement  which  fixed  the 
wages  and  hours  of  work,  but  expired  on  June  21,  1920.  The  union 
demanded  a  renewal  of  the  contract  on  the  same  terms,  but  was 
refused.  The  union  ordered  a  strike  and  placed  pickets  about  the 
cafe.  The  pickets  carried  signs  and  verbally  attempted  to  influence 
patrons.  The  owners  of  the  cafe  were  granted  an  injunction,  and 
the  union  appealed  to  the  court  of  civil  appeals.  Judgment  was 
affirmed  by  that'  court,  taking  the  decision  of  Webb  v.  Cooks', 
Waiters'  and  Waitresses'  Union  No.  748,  205  S.  W.  465  (Bui.  No. 
258,  p.  125),  as  a  guiding  precedent.  This  decision  went  against  the 
same  organization,  which  was  now  acting  ^  in  absolute  contempt  of 
the  law  as  applied  to  them  directly  "  by  the  supreme  court.  It  was 
also  said  that  the  union  ^*  acted  in  the  face  of  direct  statutes  on  the 
subject  of  trusts  in  this  State,  articles  7796-7799."  The  following 
extracts  are  taken  from  the  opinion  : 

No  power  exists  in  our  Government  to  curtail  the  liberty  of 
speech  or  of  the  press,  aad  no  such  attempt  was  made  in  this  case.    It 
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is  recognized  that  every  person  has  the  absolute  right  to  express  his 
opinion  and  speak  his  mmd  on  any  subject,  and  no  one  has  the  au- 
thority to  declare  what  any  man  may  think  or  speak.  It  is  recog- 
nized by  every  American  that  without  freedom  of  speech  the  Gov- 
ernment could  not  exist  as  a  people's  government.  But,  as  said  by 
the  supreme  couii;  in  Ex  parte  George  Tucker,  110  Tex.  335,  220  S. 
W.76: 

"Equity  will  protect  the  exercise  of  natural  and  contractual 
rights  from  interference  by  attempts  at  intimidation  or  coercion. 
Verbal  or  written  threats  may  assume  that  character.  When  they 
do,  they  amount  to  conduct,  or  threatened  conduct,  and  for  that 
reason  may    *    *    *    be  restrained." 

The  Constitution  grants  to  every  man,  under  the  protection  of 
the  American  flag,  the  right  to  make  contracts  for  his  personal 
services,  free  from  hindrance  or  obstruction  by  his  fellow  men,  and 
he  has  the  inalienable  right  to  freely  use  his  hands  for  whom  he 
pleases,  upon  such  terms  as  he  pleases.  These  rights  include  both 
the  right  to  sell  and  the  right  to  purchase  labor,  and  no  law  would 
be  upheld  that  would  deprive  the  laborer  and  employer  of  the  right 
to  contract  with  one  another.  Whenever  these  rights  are  sought  to 
be  invaded,  a  court  of  equity  will  restrain  such  unlawful  acts. 


Labor  Organizations — Strikes — Pickettno — UNLAwruL  Actts — 
Injunction — United  Traction  Co.  v.  Draogan  et  al.^  Supreme  Court 
of  New  York,  Special  Term  (June  27^  1921)^189  New  York  SuppU- 
ment^  page  39. — The  United  Traction  Co.  brought  this  action  against 
Joseph  S.  Droogan  individually  and  as  president  of  Division  148 
of  the  Amalgamated  Association  of  Street  and  Electric  Railway  Em- 
ployees of  America  and  others,  to  continue  a  temporary  injunction 
pending  the  outcome  of  litigation.  The  court  granted  the  motion  for 
the  reasons  set  forth  in  the  opinion  of  Judge  Hinman,  which  is  in 
part  as  follows: 

The  present  injunction  restrains  only  unlawful  acts  which  the 
courts  have  thoroughly  condemned  in  tne  conduct  of  a  strike,  and 
this  strike  has  been  attended  by  such  prolonged  and  notorious  and 
general  disorders  of  the  character  sought  to  be  restrained  that  the 
necessity  for  the  exercise  of  the  restraining  power  of  the  court  is 
plainly  indicated. 

The  sole  question  is  as  to  whether  responsibility  should  attach  to 
the  defendants.  This,  however,  becomes  relatively  unimportant, 
since  this  injunction  restrains  only  that  which  is  unlawful.  It  is 
not  apparent,  therefore,  why  its  vacation  or  substantial  modiQcation 
would  be  of  anv  benefit  to  the  defendants.  I  am  unwilling  to  bdieve 
that,  in  their  desire  to  embarrass  the  plaintiff,  the  members  of  these 
unions,  except,  perhaps,  a  comparatively  small  percentage  of  them, 
desire  to  commit  such  acts  as  will  subject  themselves  to  prosecution 
for  violation  of  the  criminal  laws.  It  is  a  matter  of  common  knowl- 
edge and  popular  significance  that,  since  the  issuance  of  the  present 
restraining  order  against  the  unions  and  the  other  defendants,  the 
lawlessness  complained  of  has  practically  ceased.    If  such  a  result 
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can  be  obtained  out  of  respect  for  the  authority  of  a  court  of  equity 
seeking  to  preserve  the  rights  of  both  parties  by  enforcing  lawful 
conduct,  it  is  much  better,  much  kinder,  more  humane,  than  to  resort 
to  the  club  of  the  policeman  or  the  bayonet  of  the  militia,  or  to  re- 
sort to  criminal  prosecution  only  after  the  commission  of  the  oflfense 
and  after  the  injury  has  been  done. 

It  can  not  be  denied  that  the  notorious  conditions  of  lawlessness 
which  had  existed  had  been  carried  on  to  further  the  purpose  of  the 
imions  and  the  strikers,  whether  committed  by  the  strikers  or  by  law- 
less strangers  who  gathered  to  look  on,  to  sympathize,  and  to  aid. 
It  was  an  incident  or  the  strike  which  they  wei-e  conducting.  Several 
newspaper  clippings  have  been  presented  to  me  by  counsel  for  the 
unions  in  an  attempt  to  show  that  McLoughlin,  president  of  the 
Troy  union,  ur^ed  the  members  to  refrain  from  lawless  acts ;  but  the 
only  one  containing  any  date  reveals  a  date  subsequent  to  the  time 
when  this  court  undertook  to  exercise  its  powers  in  behalf  of  law  and 
order.  If  they  did  not  exercise  their  injBuence  or  power  to  correct  the 
irregularities  or  disavow  the  acts  utftil  such  action  of  the  supreme 
court,  when  overt  acts  practically  ceased,  that,  considered  with  what 
defendants  did  do,  confirms  the  conclusion  that  the  lawless  acts  were 
within  the  control  of  the  defendants,  even  if  not  done  with  their 
authority. 

I  have  no  doubt  whatever  that  the  great  majority  of  strikers  in- 
volved here  are  worthy,  well-disposed,  law-abiding  citizens;  but  un- 
lawful acts  of  any  of  the  members  of  either  union  were  committed 
for  the  purpose  of  carrying  out  successfully  the  object  of  the  union — 
that  is,  to  secure  a  successful  strike — and  every  member  of  the  unions 
is  responsible  for  the  acts  of  the  others,  and  particularly  for  the  acts 
of  any  officer. 

Labor  Organizations — Strikes — Reinstatement  op  Discharged 
Employee — ^Injunction — Mechanics^  Foundi*y  <6  Machine  Co.  v. 
Lynch  et  al,^  Supreme  Judicial  Court  of  Masaachusetts  {November 
SO,  19W)^128  Northeastern  Reporter,  page  577.— Thirty  of  the  plain- 
tiff's employees  went  on  a  strike  over  a  controversy  concerning  shop 
conditions.  During  the  strike  Lynch,  one  of  the  striking  employees, 
took  a  prominent  part  and  eventually  he  and  the  company's  man- 
ager "  became  personal "  in  their  discussion.  The  shop  conditions 
were  satisfactorily  adjusted  and  the  employees  went  back  to  work. 
A  few  days  later  Lynch  was  discharged  for  the  attitude  assumed  by 
him  when  the  strike  was  under  discussion.  Thereupon  the  other 
employees  again  struck — this  time  to  compel  the  reemployment  of 
Lynch  by  the  plaintiff.  The  plaintiff  brought  an  action  for  an 
injunction  to  restrain  the  strike  and  was  granted  a  decree.  From 
this  decree  the  defendants  appealed.  In  affirming  the  decree  award- 
ing plaintiff  an  injunction  Judge  Carroll  declared  that  the  second 
strike  was  for  an  illegal  purpose.    The  decision  is  in  part  as  follows : 

Every  person  has  a  legal  right  to  dispose  of  his  own  labor  as  he 
wishes,  and  to  work  for  whom  he  pleases.    He  may  refuse  to  work 
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with  another  because  that  person  is  distasteful  to  him,  or  for  any 
other  reason.     (Plant  v.  Woods,  176  Mass.  492,  57  N.  E.  lOll.) 

While  the  individual  employee  may  refuse  for  any  cause  to  con* 
tinue  in  the  plaintiff's  service,  the  defendants  could  not  conspire  and 
combine  to  quit  and  enforce  a  strike  because  the  plaintiff  refused 
employment  to  a  fellow  workman.  The  plaintiff  had  the  right  in 
law  to  do  what  he  did,  and  the  combination  of  employees  to  bring 
about  a  strike  for  the  cause  alleged  is  unlawful  in  the  end  it  sought, 
even  if  no  illegal  means  were  used  to  carry  it  into  effect.  (Pickett 
V.  Walsh,  supra ;  Martell  v.  White,  185  Mass.  255,  69  N.  E.  1085. ) 
A  strike  because  a  fellow  workman  is  discharged  stands  on  the  same 
ground  and  is  governed  by  the  same  principle,  and  while  a  body 
of  men  may  lawfully  strike  to  better  their  conditions,  the  mere 
refusal  to  continue  the  employment  of  one  of  their  number  is  not 
such  a  condition  as  to  justiiy  them  in  combining  to  enforce  a  strike. 

When  Lynch  was  discharged  there  was  no  dispute  about  wages 
or  hours  of  labor,  the  dispute  concerning  working  conditions  had 
been  settled  to  the  satisfaction  9f  all  the  parties;  and  the  only  reason 
for  the  strike  was  the  discharge  of  Lynch  and  the  refusal  to  employ 
him.  As  the  strike  was  for  an  unlawful  purpose,  it  was  properly 
restrained. 

Decree  affirmed. 

Labor  Organizations  —  Strikes  —  Restriotion  —  Constitution- 
ality OF  Statute — People^  by  Keyea^  AtL  Gen.  v.  United  Mine 
Workers  of  America^  Diat.  15^  et  al.j  Supreme  Cotirt  of  Colorado 
{April  ^,  1921)  J  ZOl  Pacific  Reporter^  page  5k. — This  suit  was  brought 
by  the  people  to  enjoin  coal  miners  from  going  out  on  strike  before  or 
during  the  consideration  of  their  grievances  by  the  industrial  com- 
mission. The  bill  was  based  upon  section  30  of  chapter  180  of  the 
Acts  of  1916,  which  provides: 

It  shall  be  unlawful  for  any  employer  to  declare  or  cause  a  lockout, 
or  for  any  employee  to  go  on  strike,  on  account  of  any  dispute  prior 
to  or  during  an  investigation,  hearing,  or  arbitration  of  such  dispute 
by  the  commission  or  the  board,  under  the  provisions  of  this  act, 
I^rovided,  that  nothing  in  this  act  shall  prohibit  the  suspension  or 
discontinuance  *  *  *  of  any  industry  or  of  the  working  of  any 
persons  therein  which  industry  is  not  affected  with  a  public  interest. 

The  defense  set  up  by  the  miners  was  that  the  act  violated  the 
provisions  of  the  constitutions  of  the  State  of  Colorado  and  the 
United  States.  The  lower  court  dismissed  the  bill,  for  the  reason 
that  coal  mining  was  not  an  industry  "  affected  with  a  public  inter- 
est," and  therefore  was  not  within*  the  terms  of  the  act.  The  people 
brought  the  matter  before  the  supreme  court,  where  the  judgment  of 
the  district  court  was  reversed.  Judge  Denison  in  the  course  of  his 
decision  said : 

Unless  coal  mining  may  be  said  to  be  affected  with  a  public  interest, 
its  regulation  by  statutes  to  the  extent  attempted  by  said  chapter  is 
unconstitutional.    The  words  "  affected  with  a  publie  interest^'  were 
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no  doubt  used  b^  the  general  assembly  to  keep  tiie  statute  within 
constitutional  limits.  It  becomes  necessary,  then,  not  only  in  order  to 
construe  the  statute,  but  to  decide  whether  it  is  constitutional,  to  de- 
termine whether  coal  mining  is  so  affected,  and  it  seems  self-evident 
that  it  is.  We  must  take  judicial  notice  of  what  has  taken  place  in 
this  and  other  States,  and  that  the  coal  industry  is  vitally  related  not 
only  to  all  other  industries,  but  to  the  health  and  even  the  life  of 
the  people.  Food,  shelter,  and  heat,  before  all  others,  are  the  great 
necessities  of  life,  and,  in  modern  life,  heat  means  coal. 

There  is  no  involuntary  servitude  under  this  act.  Any  individual 
workman  may  quit  at  will  for  any  reason  or  no  reason.  There  is  not 
even  prohibition  of  strike.  The  only  thing  forbidden  is  a  strike 
before  or  during  the  commission's  action. 

It  is  objected  that  section  33  of  the  act  in  question,  forbidding  in- 
citement to  lockout  or  strike,  violates  article  2,  sec.  10,  of  the  State 
constitution,  concerning  freedom  of  speech;  but,  if  the  legislature 
has  power  to  forbid  anything,  it  has  power  to  forbid  incitement 
ther^o.    See  B.  S.  1908,  sec.  1620,  on  accessories. 

The  judgment  should  be  reversed. 


Labor  Oboanizations — Stbikzs — ^Street  Meetings — Constttu- 
TioNALTTT  OF  ORDINANCE — PERMITS — City  of  Duqtiesne  V.  Fincke^  Su- 
preme Court  of  Pennsylvania  {December  31  ^  1920)^  112  Atlantic 
Reporter^  page  ISO, — ^A  strike  was  in  progress  in  the  city  of  Du- 
quesne,  Pa.,  and  various  factions  within  the  ranks  of  the  employees 
were  unable  to  agree.  It  was  desired  to  hold  a  public  meeting  in 
the  streets  to  address  the  workmen  in  an  effort  to  in0uence  their 
actions.  An  ordinance  of  the  city  required  that  before  a  meeting 
such  as  this  could  be  held  a  permit  must  first  be  obtained  from  the 
mayor.  A  permit  was  appUed  for,  but  the  mayor,  for  reasons  of  his 
own,  refused  to  take  action  one  way  or  another,  neither  refusing  nor 
granting  the  permit.  Fincke  accordingly  proceeded  to  hold  the 
meeting  notwithstanding  the  fact  he  had  no  permit.  He  was  ar- 
rested, charged  with  a  violation  of  the  ordinance,  and  convicted. 
From  this  conviction  he  appealed,  declaring  that  under  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States  and  sec- 
tion 7  of  the  bill  of  rights  of  Pennsylvania  he  had  full  legal  right 
to  hold  the  meeting.  The  conviction  was  affirmed.  The  opinion  is, 
in  part,  as  follows : 

A  strike  was  on  which  divided  even  the  workingmen  into  opposing 
factions  and  thus  gave  to  those  a^tators  who  are  the  enemies  of  au 
government  the  opportunity,  which  they  eagerly  seized,  to  stir  up 
strife  and  disorder  by  distributing  anonymous  and  seditious  pam- 
phlets throughout  the  city;  and  hence,  as  the  mayor  was  responsible 
for  the  maintenance  of  peace  and  good  order,  he  was  justified,  if  ho 
believed  the  public  good  required  it,^  as  he  says  he  did,  to  refuse  an 
open-air  meeting  at  this  particular  time.  This  being  so,  a  courteous 
reply  ao  stating  would  have  removed  all  just  cause  of  complaint,  for 
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it  would  have  sent  the  applicant  to  the  courts  for  redress  if  he  still 
thought  he  was  being  discriminated  against.  Though  not  so  de> 
signed,  the  failure  to  reply  tended  to  bring  the  administration  of 
the  law  in  the  city  of  Duquesne,  and  through  it  our  entire  system  of 
government  by  law,  into  disfavor.  In  all  matters  our  public  officials, 
from  the  highest  to  the  lowest,  but  especially  the  executives  of  our 
municipalities  with  whom  the  citizens  most  frequently  come  in  con- 
tact, should  carefully  avoid  even  the  appearance  of  favoritism  lest  a 
semolance  of  justification  should  be  given  to  the  untrue  statement, 
now  too  often  heard  in  the  centers  of  population,  that  our  Govern- 
ment (as  well  as  those  of  the  Old  World)  is  being  administered  for 
the  advantage  of  the  few  and  not  for  the  benefit  of  all. 

So  far  as  the  fourteenth  amendment  is  concerned  the  Supreme 
Court  of  the  United  States — whose  judgments  are  final  in  the  inter- 
pretation of  the  Federal  Constitution — has  expressly  ruled  against 
the  claim  now  made  by  appellant,  in  Davis  v,  Massachusetts,  167 
U.  S.  43,  17  Sup.  Ct.  731. 

Our  bill  of  rights  no  more  prevents  regulation  in  the  use  of  the 
streets  than  does  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States ;  and  as  these  questions  were  the  only  ones  argued 
before  us  we  might  well  close  our  opinion  at  this  point. 

It  follows  that  defendant  and  those  associated  with  him  had  no 
right,  upon  any  ground,  to  hold  a  meeting  in  the  streets  without  a 
permit.  If  they  thought  the  city  had  power  to  authorize  the  meet- 
ing, but  the  mayor  was  acting  arbitrarily  in  refusing  the  permit, 
their  remedy  was  not  by  violating  the  orainance,  but  by  mandamus 
to  compel  a  proper  obedience  to  it,  in  which  proceeding  the  courts 
would  have  overturned  "arbitrary  and  intentional  unfair  discrim- 
ination in  the  administration  of  the  ordinance." 

What  has  been  said  covers  all  the  questions  within  the  line  of  ap- 
pellant's claim  and  we  only  need  add,  in  order  to  avoid  any  mis- 
understanding as  to  the  scope  of  the  opinion,  that  it  is  limited  to  the 
negation  of  the  contention  that  he  had  any  constitutional,  inherent, 
or  statutory  right  to  hold  a  meeting  in  the  streets  of  the  city;  all 
other  matters  which  may  arise  under  the  statute  and  ordinance  are 
beside  this  inquiry  and  will  be  determined  when,  if  ever,  they  reach 
us  on  appeal. 

Licensing  of  Occupations — Barbers — System  of  Examination- 
Constitutionality — Timmons  v.  Morris^  Sheriffs  United  States  Dia- 
trict  Courts  Western  District  of  Washington  {February  H^  1921)^ 
271  Federal  Reporter^  page  721, — Frank  Timmons,  who  had  prac- 
ticed his  trade  as  barber  for  17  years,  was  imprisoned  for  practicing 
without  a  license.  Habeas  corpus  proceedings  were  brought  against 
the  sheriff  to  obtain  his  discharge  from  such  imprisonment.  The 
petition  attacked  the  constitutionality  of  the  law  of  Washington  re- 
quiring a  person  to  obtain  a  license.  The  law  had  been  upheld  in 
previous  cases  in  the  Supreme  Court  of  the  State  of  Washington  on 
the  ground  that  it  was  a  health  measure.  The  board  of  examiners 
acting  under  the  statute  had  made  the  following  system  of  grading 
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in  examination:  Haircut,  24;  shaving,  24;  cleanliness,  8;  razor  hon- 
ing, 12;  condition  of  tools,  8;  deportment,  6;  time,  10;  written  ex- 
amination, 8.    Of  this  system  of  marking  the  court  said  : 

If  it  be  conceded  that,  in  this  method  of  examination  and  scale  of 
rating  upon  such  examination,  the  written  examination  provided  for 
has  solely  to  do  with  matters  affecting  the  public  health,  and  that 
such  regulation  was  made  under  that  subdivision  of  section  10  re- 
quiring the  board  to  examine  and  determine  whether  the  applicant 
had  sufficient  knowledge  concerning  the  common  diseases  of  the  skin 
to  avoid  the  aggravation  and  spreading  thereof  in  the  practice  of  his 
trade,  it  comes  to  this:  That,  in  the  ratings  provided  for,  only  24 
points  out  of  100  have  to  do  with  the  public  health* 

It  is  possible,  under  this  scale,  for  a  man  to  pass  and  be  licensed, 
though  he  has  only  got  4  points  out  of  the  24  in  those  subjects  affect- 
ing the  public  healtn,  provided  he  is  excellent  in  the  nonessentials, 
in  so  far  as  health  is  concerned;  while  the  applicant  who  is  perfect 
in  so  far  as  matters  affecting  health  are  concerned,  and  yet  "  poor  " 
in  deportment,  razor  honing,  and  time  taken  in  work — matters  that 
can  in  no  sense  be  held  to  touch  the  public  health  or  safety — would 
be  deprived  of  the  right  to  practice  barbering.  • 

The  court  held  the  regulations  unconstitutional  in  the  following 
language : 

The  effect  of  the  foregoing  is  not  only  to  aver  the  unconstitution- 
ality of  the  statute,  but  the  arbitrary  exercise  by  the  board  of  barber 
examiners  created  by  it  of  the  power  conferred  upon  them  under 
the  act.  Kegulations  and  examinations  of  the  board  must  be  re- 
stricted within  the  limits  of  that  having  to  do  with  health  and 
safety;  it  can  not  be  and  it  has  not  been  contended  that  the  public 
morals  are  affected  by  such  trade. 

The  court  is  convinced  that,  in  so  far  as  the  practice  of  barbering 
is  concerned,  the  public  welfare  and  comfort---outside  of,  and  be- 
yond what  is  included  in  its  health  and  safety — are  so  insignificant 
as  not  to  lend  color  to  any  right  claimed  under  the  police  power  of 
the  State. 

it  is  therefore  palpably  clear  that  these  regulations  have  no  real 
or  substantial  relation  to  the  jjublic  health,  but  are  rather  designed 
to  defeat  those  statutory  provisions  in  the  barber  law  for  the  pro- 
tection of  the  public  health,  to  subordinate  essentials  to  nonessentials, 
and  to  allow  the  board  scope  for  purely  arbitrary  action.  Under 
these  regulations,  any  purpose  to  protect  the  public  health,  mani- 
festly, has  become  so  highly  attenuated  "that  nothing  lives  'twixt  it 
and  perfect  silence." 


Mine  Regulations — Washhousb — Employer's  Liability  for 
Clothing  Destroyed  Therein — PHnce  v.  King  Coal  Co,^  Supreme 
Court  of  Ohlalwma  (February  8,  19^1)  ^  198  Pacific  Reporter^  page 
293. — Section  1  of  chapter  126  of  the  Session  Laws  of  Oklahoma  for 
1913  made  it  mandatory  upon  any  corporation  or  company  owning 
or  operating  or  operating  as  lessee  any  mine  wherein  10  or  more  min- 
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ers  were  employed  to  provide  a  washhouse.  Section  2  of  this  act 
provided  a  penalty  for  failure  to  comply  with  the  provisions  of  sec- 
tion 1.  The  defendant  company  supplied  a  washhouse,  but  it  was 
destroyed  by  fire  which  was  negligently  permitted  to  be  communi- 
cated from  a  waste  dump  near  by  while  the  miners  were  in  the  mine. 
Clothes  to  the  value  of  $1,246.42  were  destroyed,  and  by  agreement 
Prince  made  his  case  a  test  of  the  right  to  recover.  The  court  below 
had  held  that  no  right  of  recovery  was  shown,  but  the  supreme  court 
held  that  the  plaintiff  had  a  good  cause  of  action. 
Section  2  of  chapter  125  reads : 

No  person,  corporation  or  company,  its  agents,  officers  or  repre- 
sentatives, maintaining  such  a  bathhouse  at  *  *  *  its  mines  as 
required  in  section  1  hereof,  shall  be  legally  liable  for  the  loss  or 
destruction  of  any  property  left  at  or  in  said  bathhouse. 

But  this  provision  was  held  ^bject  to  construction  in  connection 
with  sections  998  and  2845  of  the  Eevised  Laws,  which  respectively 
provide  that : 

Everyone  is  responsible,  not  only  for  the  result  of  his  willful  acts, 
but  also  for  an  injury  occasioned  to  another  by  his  want  of  ordinary 
care  or  skill  in  the  management  of  his  property  or  person,  except  so 
far  as  the  latter  has,  willfully  or  by  want  of  ordinary  care,  brought 
the  injury  upon  himself. 

Any  person  who  suffers  detriment  from  the  unlawful  act  or  omis- 
sion of  another,  may  recover  from  the  person  in  fault  a  compensation 
therefor  in  money,  which  is  called  damages. 

Judge  Johnson  in  his  opinion  said  that  section  2  of  chapter  125 
"was  only  intended  to  grant  relief  from  liability  for  the  loss  or 
destruction  of  any  property  left  at  or  in  such  bathhouse  not  occa- 
sioned through  the  act  or  omission  of  such  firm,  association,  corpora- 
tion, person,  or  parties  required  to  perform  the  duties  of  maintain- 
ing such  bathhouse,"  and  did  not  operate  to  relieve  the  company 
where  it  had  negligently  permitted  a  fire  that  "  destroyed  the  plain- 
tiff's property  situated  where  it  had  a  right  to  be.'' 


State  Engaging  in  Business — CoNSTrTuriONALmr  or  Statut 
Cement  MANurAC?ruRE — ^"  Public  Purpose  " — In  re  Opinion  of  the 
Judges^  Supveine  Court  of  South  Dakota  {Deceniber  29y  1920) ,  180 
Northwestern  Reporter^  page  957, — ^The  Legislature  of  South  Dakota 
passed  a  law,  chapter  324,  Acts  of  1919,  relating  to  the  manufacture, 
distribution,  and  sale  of  cement  and  cement  products  by  the  State. 
The  law  authorized  the  issuance  and  sale  of  $250,000  bonck  to  provide 
funds  for  the  enterprise.  The  governor,  Peter  Norbeck,  being  in 
doubt  as  to  the  constitutionality  of  the  act  and  desiring  to  have  this 
point  settled  before  he  issued  the  bonds,  called  upon  the  judges  of  the 
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supreme  court  ft  the  State  to  giye  their  opmion  as  to  its  validity. 
The  following  is  the  concluding  portion  of  the  opinion  of  the  judges, 
after  disposing  of  other  points: 

There  remains  one  constitutional  inquiry  and  that  is  whether  the 
purpose  of  chapter  324,  Laws  1919,  is  a  public  purpose.  In  view  of 
the  provision  of  const,  art^  11,  sec.  2,  that  taxes  shall  be  levied  and 
collected  for  public  purposes  only,  it  might  have  been  doubtful  ' 
whether  the  purpose  of  said  chapter  324  was  a  public  purpose  if  that 
act  had  rested  upon  legislative  definition  alone.  But,  in  the  language 
of  the  immortal  Lincoln,  ours  is  a  government  '^  of  the  people,  by  the 

Eeople,  and  for  the  people."  ^\lien,  therefore,  the  people  of  this  State, 
y  solemn  amendment  to  the  constitution,  dechired  that  "  the  manu- 
facture, distribution,  and  sale  of  cement  and  cement  products  are 
hereby  declared  to  be  works  of  public  necessity  and  importance  in 
which  the  State  may  engage"  (const,  art.  13,  sec.  10),  we  are  of  the 
opinion  that  the  taxation  authorized  by  said  chapter  is  for  a  public 
purpose,  and  that  it  is  not  open  to  the  courts  to  say  otherwise. 

Thus  far  we  have  considered  your  inquiry  in  the  light  of  the  pro- 
visions of  our  State  constitution.  It  might  be  urged,  as  was  urged 
in  Green  v.  Frazier,  253  U.  S.,  233,  40  Sup.  Ct.  2,  409,  64  L.  Ed.  233, 
that  the  act  in  question  violates  the  fourteenth  amendment  to  the 
Federal  Constitution.  From  a  careful  study  of  the  decision  in  that 
case  we  are  of  the  opinion,  and  we  believe  that  the  Supreme  Court 
of  the  United  States  would  be  of  the  opinion  if  the  question  came 
before  it,  that  the  act  in  question  does  not  violate  such  fourteenth 
amendment. 

No  other  grounds  occur  to  us  upon  which  the  bonds  in  question 
might  be  assailed  as  unconstitutional. 


SiTNDAT  Labor — Servile  Labor — Moving  Pictures — State  v. 
Smith,  Criminal  Court  of  Appeals  of  Oklahoma  {June  16,  1921)^ 
198  Pacifie  Reporter,  page  879, — Clint  Smith  was  charged  with  the 
crime  of  Sabbath  breaking  because  he  performed  certain  servile 
labor ;  that  is,  he  sold  tickets  for  a  moving-picture  performance,  on  a 
Sunday.  He  admitted  the  facts  as  alleged  to  be  true,  but  declared 
that  he  was  not  guilty  under  the  law.  The  section  of  the  law  under 
construction  reads  as  follows: 

Seotiok  2405  (as  amended).  The  following  are  the  acts  forbidden 
to  be  done  on  the  first  day  of  the  week,  the  doing  of  any  of  which 
is  Sabbath  breaking. 

Fii^t.  Servile  labor,  except  works  of  necessity  or  charity. 
•  «  «  «  «  *  ♦ 

The  criminal  court  of  appeals  sustained  the  order  of  the  court 
below  dismissing  the  action,  after  reaching  the  conclusion  that  the 
operation  of  a  moving-picture  show  is  not  "servile  labor  "  and  not 
prohibited  by  the  law. 

The  opinion  concludes: 

At  the  tune  our  legislature  amended  the  Sunday  law  of  this  State 
(act  of  May  17, 1913) ,  adding  to  the  prohibitions  then  existing,  horse^ 
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racing,  hunting,  and  gaming,  and  providing  that  the  public  selling 
of  commodities  should  be  restricted,  moving-picture  shows  were 
flourishing  in  all  parts  of  the  State,  and  in  many  places  moving- 
picture  exhibits  were  being  held  on  Sunday.  We  think  it  is  fair  to 
assume  that  if  it  was  the  desire  of  the  legislature  to  prohibit  sucn 
exhibitions  on  Sunday  it  would  have  then  said  so  in  specific  terms. 


Wages — Compensation  in  Absence  or  Specific  Agreement — 
Concurrent  Employments — Demonstration  Plantation  Co,  v.  Kecsr- 
ney^  United  States  Circuit  Court  of  Appeals^  Third  Circuit  {Feb- 
ruary 14^  1921)^  270. Federal  Reporter^  V^^  '^'^^' — Kearney  was  em- 
ployed as  an  assistant  bookkeeper  by  the  Alvarado  Construction  Co., 
a  New  Jersey  company  engaged  in  promoting  banana  raising  in 
Mexico.  Two  of  the  men,  Roberts  and  Bain,  who  owned  and  con- 
trolled this  company,  also  controlled  the  Demonstration  Plantation 
Co.,  which  was  an  Alabama  corporation  engaged  in  selling  farms 
in  that  State.  The  offices  of  both  companies  were  located  in  Pitts- 
burgh— ^the  former  on  Fourth  Avenue  and  the  latter  on  Fifth  Ave- 
nue. Mr.  Roberts,  who  represented  the  defendant  company,  called 
Kearney  over  from  the  Alvarado  office  and  told  him  he  wanted  him 
(Kearney)  to  put  some  system  into  the  defendant's  books,  which 
were  poorly  kept,  and  keep  them.  Roberts  explained  that  the  com- 
pany was  poor  at  the  time,  but  that  the  matter  of  compensation  would 
be  fixed  later.  At  Kearney's  request  Roberts  called  Bain  at  the 
Alvarado  office  and  informed  him  of  the  arrangement.  Kearney 
took  the  defendant's  books  to  the  Alvarado  office  and  reruled  them 
and  kept  them  for  two  years,  performing  during  this  time  the  duties 
of  a  bookkeeper  for  both  companies  with  their  knowledge  and  con- 
sent. The  defendant  refused  to  pay  Kearney  for  his  work  on  the 
books,  and  he  brought  suit  for  $75  per  week,  or  the  aggregate  amount 
of  $7,800.  He  recovered  a  verdict  of  $1,818.66,  and  the  employer 
brought  error.  In  affirming  the  decision  of  the  district  court  the  fol- 
lowing opinion,  in  part,  was  rendered : 

The  defendant  further  contends  that  the  verdict  should  not  stand. 
because  the  plaintiff  was  acting  in  a  dual  capacity,  as  a  servant  01 
two  separate  employers.  A  servant  may  not  recover  double  com- 
pensation from  two  employers,  except  upon  clear  proof  of  the  con- 
sent of  both  employers  to  double  compensation.  (Pennsylvania 
Railroad  Co.  v,  Flanigan,  112  Pa.  658,  4  Atl.  364.)  According  to 
plaintiff's  testimony,  the  dominant  officers  of  both  corporations  knew 
of  his  services,  to  be  rendered  to  the  defendant,  and  consented  to  the 
terms  thereof;  that  for  two  years,  while  it  was  being  performed, 
no  objection  was  raised.  The  court  submitted  this  question  under 
proper  instructions  to  the  jury,  which  found  for  the  plaintiff,  and 
his  testimonj^,  which  must  have  been  believed  by  the  jury,  was  suffi- 
cient, if  believed,  to  establish  consent.    The  plaintiff  also  testified 
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that  it  was  the  understanding  and  agreement  between  him  and  the 
Alvarado  Co.  that  he  was  not  to  devote  his  entire  time  to  its  work, 
but  that  he  was  to  keep  the  books  of  that  company  only;  that  he 
kept  the  books  as  above  stated,  and  that  with  the  knowledge  of,  and 
without  objection  by,  the  Alvarado  Co.,  he  carried  on  several  lines 
of  business  outside  of  his  employment  with  that  company  are  ad- 
mitted in  the  testimony  of  said  oificers  of  both  companies. 

The  verdict  of  the  jury  settled  the  fact  that  W.  A.  Roberts  em- 
ployed the  plaintiff  to  keep  the  books,  not  for  himself  and  on  his 
own  account,  as  defendant  contended,  but  for  the  defendant  com- 
pany. The  fact  of  the  employment,  however,  is  raised  here,  and  not 
the  authority  of  Mr.  Roberts.  The  verdict  of  the  jury  has  settled 
the  fact,  and  the  defendant  corporation,  having  had  the  benefit,  may 
not  now  repudiate  the  burden  of  plaintiff's  services. 


Wages — Mtnimttm  Wage  Law — Constitutionality — Hearings — 
Form  or  Order — Value  of  Room  and  Board — Spohane  Hotel  Co,  v. 
Younger  et  al.^  Hotel  Co,  of  Tacoma  v.  Same^  Supreme  Court  of 
Washington  (December  11^  1920)^  19i  Pacific  Reporter^  page 
695, — ^The  Industrial  Welfare  Commission  of  Washington,  pursuant 
to  authority  granted  to  it  by  law  (ch.  174,  Acts  of  1913),  determined 
what  in  its  judgment  the  minimum  wage  of  female  cooks,  bus  girls, 
waitresses,  chambermaids,  and  other  female  hotel  workers  should  be, 
and  issued  an  order  declaring  among  other  things  that  said  minimum 
wage  should  be  $13.60  per  week.  After  holding  three  public  hear- 
ings and  conducting  separate  investigations  by  questionnaires,  the 
commission  issued  another  order  on  June  20,  1920,  fixing  the  mini- 
mum wage  at  $18  per  week,  or  $3  per  day  or  37i  cents  per  hour, 
and  fixing  the  value  of  board  and  lodging  when  supplied  by  the 
employer.  The  plaintiffs  brought  action  for  injunctions  agaii^  the 
members  of  the  commission  and  upon  their  dismissal  by  the  trial 
court  appealed.  In  ajBSrming  the  decision  dismissing  the  suits  the 
supreme  court  said  in  part: 

The  appellants  argue  that  the  statute  under  which  the  industrial 
welfare  commission  acted  is  unconstitutional:  (1)  Because  it  vio- 
lates section  3,  article  1,  of  the  constitution  of  this  State,  and  section 
1  of  the  fourteenth  amendment  of  the  Constitution  of  the  United 
States;  (2)  because  public  hearings  were  not  held  by  the  commis- 
sion; (3)  because  the  commission  was  without  authority  to  fix  a 
weekly  wage  of  six  days  or  to  fix  a  rate  of  room  and  board.  We 
shall  consider  these  points  in  the  order  stated. 

The  appellants  argue  that  this  statute  is  void  because  it  violates 
the  constitutional  provision  that "  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law."  In  Larsen  v. 
Rice,  100  Wash.  642,  171  Pac.  1037  [Bui.  No.  258,  p.  145],  the  con- 
stitutionality of  this  act  was  attacked.  The  provisions  of  the  act 
are  there  summarized,  and  need  not  be  repeated  here.  It  was  there 
held  that  the  act  was  a  valid  act. 
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The  act  in  question  by  sections  %  9,  10,  and  11  authorizes  the  in- 
dustrial welfare  commission  to  ascertain  the  facts  and  based  thereon 
to  specify  the  minimum  wage  and  conditions  of  labor  for  women 
and  minors  and  thereir[>on  by  writing  notify  the  employers  of  such 
labor.  In  short,  the  legislature,  instead  of  fixing  the  minimum  wage 
and  tlie  conditions  of  labor  for  women  and  minors  as  it  would  clearly 
have  the  right  to  without  any  notice  whatever  to  persons  affected 
thereby,  has  authorized  a  commission  to  examine  into  and  determine 
the  facts  upon  which  *the  act  may  become  operative.  This,  we  are 
satisfied,  may  be  done  without  any  notice,  unless  notice  is  required 
by  the  act  governing  the  commission.  If  the  legislature  may  pass 
a  law  fixing  a  minimum  wage  and  labor  conditions  for  women  and 
minors,  it  follows  as  a  matter  of  course  that  the  legislature  may  au- 
thorize the  commission  to  determine  the  facts  upon  which  such  law 
may  become  operative.  If  personal  notice  must  be  given  to  em- 
ployers before  a  minimum  wage  and  working  conditions  for  women 
or  minors  may  be  established  by  the  legislature  or  by  a  commission 
appointed  for  that  purpose,  then  such  law  could  not  be  made,  because 
it  would  be  almost  if  not  utterly  impossible  to  notify  every  employer 
of  such  labor  within  the  State.  We  are  of  the  opinion  that  em- 
ployers have  no  vested  right  to  employ  women  or  minors,  and  there- 
fore are  not  entitled  to  notice  as  a  matter  of  right.^  The  legislature 
in  the  exercise  of  its  poUce  power  may  take  away  whatever  rights 
the  employer  has  in  that  respect. 

It  is  next  argued  that  public  hearings  were  not  had,  as  required  by 
section  9  of  the  act.  It  is  sufficient  to  say  upon  this  question  that  the 
record  shows  that  at  least  three  public  hearings  were  had  before  the 
order  of  the  industrial  welfare  commission  was  made»  One  of  these 
hearings  was  a  conference  attended  by  three  representatives  of 
hotels,  by  three  employees,  and  by  three  representing  the  public. 
Counsel  who  now  represent  appellants  were  present  at  all  of  these 
hearings.  It  is  true  the  commission  made  independent  inquiries 
through  letters  in  form  of  questionnaires,  whicn  the  commission 
clearly  had  a  right  to  do* 

Appellants  argue  that  the  commission  exceeded  its  authority  by 
fixing  a  weekly  wage  rate  at  six  days.  The  statute  at  section  11  pro- 
vides that  the  commission  shall  specify  the  minimum  wage  and 
standard  conditions  for  labor  for  women.  This  is  clearly  broad 
enough  to  justify  the  commission  in  fixing  six  days  n  week  as  a 
standard  condition. 

Appellants  finally  argue  that  the  commission  was  without  author- 
ity to  say  what  amount  should  be  deducted  for  room  and  board.  We 
think  that  question  is  not  in  the  case,  because  it  does  not  appear  that 
app>ellants  are  interested  in  it.  But,  assuming  they  are  interested  in 
it,  that  paragraph  of  the  order  numbered  8  leaves  the  matter  whoUy 
discretionary  to  the  parties.  The  employer  may  or  may  not,  as  he 
chooses,  furnish  room  and  board  at  the  prices  stated.  If  he  does  not 
so  agree,  the  straight  wage  schedule  shall  prevaiL 

We  find  no  error  in  the  record.  The  judgment  of  the  lower  court 
is  therefore  affirmed. 


I  But  aee  State  v.  AUyn,  p.  209. 
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Wages — ^Minimum  Wage  Law — Contract  of  Emplotbcent — 
Statute  Forbidding  Discharge — Constitutionalitt — Poye  v.  State ^ 
Court  of  Grirmnal  Appeals  of  Texas  {October  IS^  1920),  230  Souths 
western  Reporter,  po^ge  161.— 3.  Poye  was  convicted  of  discharging 
an  employee,  a  Miss  Lee,  because  she  testified  before  the  industrial 
welfare  commission  regarding  the  terms  and  conditions  of  her  em- 
ployment, and  he  appealed  to  this  court,  claiming  that  the  act  under 
which  he  was  convicted  was  unconstitutional.  The  court  held  that 
the  law  making  this  act  a  misdemeanor  did  not  violate  the  due  process 
of  law  clause  or  impair  the  obligation  of  contract,  and  was  valid. 
In  affirming  the  lower  court,  Judge  Lattimore  said  in  part: 

It  must  be  borne  in  mind  that  every  contract  entered  into  between 
our  citizens  includes,  as  necessary  part  thereof,  the  written  law  of 
the  land;  and  that  such  contracte  are  viewed  and  construed  as 
embodying  not  onlv  the  expressed  will  of  the  parties,  but  also  the 
provisions  of  such  laws. 

We  have  no  doubt  that  the  passage  of  such  laws  for  the  welfare 
and  betterment  of  the  conditions  of  working  men,  wpmen,  and  chil- 
dren is  matter  well  within  the  province  of  tne  legislature ;  and  there 
seems  to  us  to  be  nothing  of  difference  except  degree,  in  the  exercise  of 
such  power  by  direct  legislation  for  such  purpose  and  the  exercise 
thereof  in  the  creation  of  agencies  which  shall  investigate,  aid, 
and  assist  in  the  accomplishment  of  such  purpose.  Eight-hour  laws 
have  been  upheld.  Pure  food  laws  have  been  upheld.  Child  labor 
laws  have  been  upheld,  and  many  others  which  affect  the  character 
of  contract  which  parties  may  maKe,  but  such  laws  do  not  impair  the 
obligation  of  contracts. 

On  motion  for  rehearing  the  decision  was  reversed  and  the  cause 
dismissed  because,  pending  the  decision,  the  law  under  which  prose- 
cution was  had,  was  repealed.  The  Penal  Code  exempts  from  punish- 
ment all  persons  who  have  been  prosecuted  for  violating  the  terms 
of  any  law  which  has  been  repealed,  provided  the  case  against  such 
offenders  is  pending  at  the  time  of  the  repeal  of  the  law. 


Wagzs — ^MiNiMUM  Wage  Law — Criminal  Prosecution — Publi- 
cation OP  Orders — State  v.  Allyn^  Supreme  Court  of  Mirmesota 
{October  H,  1921),  184  Northwestern  Reporter,  page  787. — George 
W.  Allyn  was  convicted  in  the  municipal  court  of  the  city  of  Man- 
kato,  Minn.,  of  employing  a  minor  of  ordinary  ability  as  a  clerk 
in  a  mercantile  business  at  a  weekly  wage  of  less  than  $10.25  in  a 
village  of  less  than  5,000  population^  contrary  to  an  order  of  the 
minimum  wage  commission  of  the  State.  He  appealed  to  the  su- 
preme court  from  an  order  denying  his  motion  for  a  new  trial. 
Chapter  547,  Laws  of  1913,  created  a  minimum  wage  commission. 
The  statute  provides  for  an  investigation  by  the  commission  of  wages 
paid  to  women  and  minors  and  the  making  of  an  order  fixing  a 


210  TEXT  AND  SUMMARIES  OF  DECISIONS. 

minimum  wage  to  be  effective  30  days  after  issuance,  making  the 
wages  thus  determined  the  minimum  wage  in  said  occupation 
throughout  the  State.    Sec.  6  provides  in  part  as  follows: 

A  copy  of  said  order  shall  be  mailed,  so  far  as  practicable,  to  each 
employer  affected;  and  each  such  employer  shall  be  required  to 
post  such  a  reasonable  number  of  copies  as  the  commission  may 
determine  in  each  building  or  other  work  place  in  which  affected 
workers  are  employed. 

On  July  5,  1919,  the  commission  issued  order  No.  10,  fixing  the 
minimum  wage  for  women  and  minors  of  ordinary  ability  in  any 
occupation;  w^hile  order  No.  11,  defining  learners  and  apprentices, 
fixed  the  minimum  wage  for  such  employees,  and  determined  who 
was  a  worker  of  ordinary  ability.  The  trial  court  was  reversed  be- 
cause of  errors  in  admission  of  evidence,  and  a  new  trial  granted. 
Judge  Quinn  speaking  for  the  court,  said : 

Upon  the  trial  copies  of  the  orders  referred  to  were  placed  in 
evidence  by  the  prosecution,  but  no  proof  as  to  any  investigation  or 
other  acts  of  the  commission  was  offered.  There  was  no  showing 
that  such  orders  were  ever  published  or  copies  thereof  mailed  to  par- 
ties affected  thereby.  Defendant  offered  proof  that  he  had  never 
received  copies  of  either  of  such  orders,  or  heard  of  the  same  either 
by  mail  or  otherwise.  These  offers  were  objected  to  and  excluded. 
VVithout  notice  of  such  orders  an  employer  could  hardly  know  of  the 
wages  thus  established,  much  less  post  copies  thereof  in  his  place  of 
business.  While  the  law  presumes  that  public  officials  properlv 
perform  their  official  acts  in  connection  with  their  duties,  yet  sucK 
presumption  may  be  rebutted  by  competent  proof.  The  presumption 
of  due  receipt  of  a  letter  may  be  rebutted  by  evidence  that  it  was 
not  in  fact  received.  (16  Cyc.  1070.)  The  proof  should  have  been 
received. 

The  purpose  of  the  statute  seems  clear.  No  other  mode  of  pub- 
lication is  provided  for.  The  order,  when  considered  in  connection 
with  the  statute,  amounts  in  effect  to  a  penal  law.  To  enforce  such 
an  order  without  notice  would  be  to  subject  every  employer  to 
prosecution,  though  innocent  of  any  intent  to  evade  the  law.  Such 
was  not  the  intent  of  the  legislature.  We  hold  that  under  this 
statute  the  orders  referred  to  do  not  become  effective  until  30  days 
after  issue  by  the  commission  and  the  mailing  of  copies  thereof, 
so  far  as  practicable,  to  the  employers  affected.  To  render  the  orders 
admissib^  to  evidence,  compliance  with  the  provisions  of  sexjtion  6 
must  be  affirmatively  shown.  Courts  will  not  take  judicial  notice 
of  such  orders.  It  then  becomes  the  duty  of  such  employer  to  post 
copies  thereof  as  determined  by  the  commission.  The  statute  is 
mandatory  as  to  the  mailing  and  posting  of  copies  of  such  orders. 

The  statute  is  silent  as  to  the  power  of  the  commission  to  deter- 
mine and  define  who  shall  be  deemed  workers  of  ordinary  ability. 
It  leaves  those  matters  for  the  courts,  especially  in  a  criminal  pro- 
ceeding like  this.  It  was  therefore  error  on  the  part  of  the  trial 
court  to  exclude  the  testimony  bearing  upon  that  pnase  of  the  case. 
For  these  reasons  a  new  trial  should  he  granted.    Keversed. 
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Wages — ^Miximum  Wage  Laws — Injunction  to  Restrain  Orders 
OF  Industrial  Commission — Northwestern  Telephone  Exchange 
Co.  V.  Worhtnen*8  Compensation  Bureau  et  aZ.,  Grand  Forks  Steam 
Laundry  Co,  et  al.  v.  Same^  Supreme  Court  of  North  Dakota  {March 
ei,  1921)^  182  Northwestern  Reporter^  page  269,— In  1919  the  legis- 
lature passed  a  workmen's  compensation  law  (ch.  174)  by  which 
a  minimum  wage  department  was  created.  In  accordance  with  the 
requirements  of  the  law  the  minimum  wage  department  issued  sev- 
eral orders  fixing  the  minimum  wages,  among  others,  in  telephone 
exchanges  and  in  laundries.  The  industries  thus  affected  brought 
suits  challenging  the  validity  and  constitutionality  of  the  orders, 
and  the  regularity  of  the  proceedings  in  issuing  them.  Pending 
the  trial  of  the  case,  a  temporary  injunction  to  stay  the  operation 
of  the  orders  was  asked  for  and  granted.  The  complainant  com- 
panies were  required  to  put  up  bonds  in  various  amounts  pending 
the  result  of  the  trial  of  the  case  on  the  merits.  The  minimum  wage 
department  appealed  from  the  order  entering  a  temporary  restrain- 
ing order  against  the  going  into  effect  of  the  orders.  In  affirming 
the  decision  granting  the  injunction  the  supreme  court  said  in  part: 

The  issues  in  these  cases,  as  appears  from  the  pleadings,  present 
important  and  far-reaching  principles  and  Questions  of  law,  the 
determination  of  which  will  affect  many  kinas  and  classes  of  em-' 
plovers  and  employees. 

The  questions  are  not  only  of  transcendent  importance,  but  are  in 
this  State  presented  for  the  first  time.  As  will  be  seen  by  the  com- 
pensation act,  it  is  of  very  recent  origin. 

What  has  been  done  by  and  under  authority  of  that  law,  by  the 
minimum  wage  department,  as  well  as  by  the  commissioners  of  the 
bureau,  is  presented  in  those  cases  for  consideration,  and  the  legality 
thereoi  in  many  respects  is  directly  challenged. 

As  we  view  the  matter,  the  issues  and  matters  involved  in  these 
cases  should  not  be  discussed  in  this  opinion,  as  it  seems  to  us  any 
such  discussion  here  would  be  merely  obiter  dicta.  The  lower  court, 
in  continuing  the  restraining  orders,  took  precaution  to  protect  the 
interested  parties.  It  would  seem  the  plaintiffs  were  required  to, 
and  did,  execute  bonds  which  the  trial  court  thought  sufficient  for 
the  protection  of  employees  interested  or  affected,  or  which  might 
become  affected,  by  a  determination  in  favor  of  the  defendants.  Pre- 
caution was  also  taken  to  provide  for  additional  bonds  in  case  neces- 
sity should  require. 

The  only  real  question  presented  in  this  appeal  is :  Did  the  lower 
court  abuse  its  discretion  in  continuing  in  force  the  temporary  re- 
straining orders,  until  the  final  disposition  of  the  cases  upon  their 
merits  in  the  trial  court?*  This  question,  in  all  the  circumstances 
of  these  cases,  we  are  certain,  must  be  answered  in  the  negative. 


*■  No  trial  on  the  merits  was  ever  had.  The  question  being  purely  jurisdictional,  the 
matter  was  disposed  of  by  calling  new  conferences  and  issuiuf  a  new  set  of  orders  in 
proceedings  of  unqnestloned  regularity. 
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In  the  circumstances  of  these  cases,  it  is  unneoessary  to  cite  author- 
ity for  the  conclusion  at  which  we  haTe  arriTed.  This  opinion  is 
intended  to,  and  does,  dispose  of  the  appeal  in  each  €ft  said  caseE 
above  entitled,  so  far  as  tiie  questions  presented  in  those  appeals  ai« 
here  presented.  We  refrain  entirely  from  expressing  any  opinion 
with  reference  to  the  merits  of  either  case. 

The  order  appealed  from  is  affirmed. 


Wages — Misitm;  of  Fttkds  by  Contractor — Constttctionaijtt  c* 
Statute — People  t.  Holder ^  District  C&urt  of  AppecA  of  Calif orTiia 
(June  S,  19i^l)y  199  Pacifie  Reporter^  page  8S^.—W,  H.  Holder,  a 
contractor,  entered  into  a  building  contwtct  with  each  of  two  lot 
ewners  for  the  construction  of  a  house.  Certain  sums  were  adi-anced 
as  parts  of  the  stipulated  contract  price,  but  instead  of  expending 
the  money  t<Sr  labor  and  materials,  Holder  appropriated  it  to  the 
payment  of  his  own  d^ts.  He  was  convicted  of  embezzlement  under 
amendments  of  1^7  and  1919  to  section  506  of  the  Penal  Code  which, 
respectively,  provide  that: 

Any  contractor  who  appropriates  money  paid  to  him  for  any  use 
or  purpose,  other  than  for  that  which  he  received  it,  n  guilty  oi  em- 
bezzlement. 

The  payment  of  laborers  and  material  men  for  work  performed 
or  material  furnished  in  the  performance  of  any  contract  is  her^ljy 
declared  to  be  the  use  and  purpose  to  which  the  contract  price  of 
such  contract,  or  any  part  thereof,  received  by  the  contractor  shall 
be  applied. 

Holder  appealed  from  the  judgment  on  the  ground  that  the  statute 
under  which  he  was  convicted  was  unconstitutional;  also  from  an 
order  denying  his  motion  for  a  new  triaL  He  was  sustained  in  his 
oontentioDS  by  the  district  court,  in  the  following  language : 

Since  the  money,  when  paid  to  him,  was  paid  to  and  received  by 
him  under  his  contract  with  the  lot  owner — it  was  so  stated,  without 
contradiction,  by  the  witnesses  on  both  sides — the  money  was  not 
property  intrusted  to  him  or  in  his  control  "  for  the  use  of  any  other 
person."  By  his  contract  with  each  lot  owner  he  did,  it  is  true,  ex- 
pressly agree  to  "  pay  all  claims  of  all  persons  performing  labor 
upon,  or  furnishing  materials  for,  said  work  or  buildings.''  And  at 
the  time  when  the  several  sums  were  paid  to  him  he  orally  agreed 
to  use  them  in  the  pavment  of  labor  and  material  bills.  But  there  is 
no  claim  that  appellant  procured  the  payment  of  these  sums  by 
fraudulent  misrepresentations. 

Any  legislation  that  makes  it  a  crime  for  one  to  use  his  own  money 
for  any  purpose  other  than  the  payment  of  his  debts  is  violative  of 
section  15  of  Article  I  of  the  constitution  of  this  State,  which  ex- 
pressly inhibits  imprisonment  for  debt  except  in  eases  of  fraud. 

The  sole  remaining  theory  upon  which  the  people  may  attempt  to 
justify  appellant's  conviction  is  that,  by  reason  of  the  amendment  of 
1919,  the  statute  itself  so  enters  into  and  bepomes  a  part  of  every 
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building  contract,  that,  the  provisions  of  the  contract  to  the  contrary 
notwithstanding,  the  absolute,  unconditional  title  to  money  paid  to 
the  contractor  under  his  contract  does  not  pass  to  him,  but  is  re- 
ceived  by  him  in  trust  foir  certain  uses.  A  statute  that  consummates 
such  a  result  abridges  the  privile^  of  citizens  of  the  United  States 
and  deprives  them  of  property  without  due  process  of  law. 

It  is  well  settled  that  the  police  power  can  not  be  made  a  cloak 
under  which  to  overthrow  or  disregard  constitutional  rights.  It  is 
only  when  the  general  welfare,  the  interests  of  the  public  as  dis- 
tinguished from  those  of  individuals,  will  be  protected  that  the  right 
of  contract  maj[  be  limited  by  a  general  exercise  of  the  police  power. 
In  view  of  this  principle,  impregnably  established  in  our  juris- 
prudence, it  can  not  successfully  be  contended  that  the  amendment  in 
question  is  a  valid  police  regulation.  The  payment  of  debts  that  may 
be  due  laborers  or  material  men  is  not  calculated  to  conserve  the 
safety,  health,  or  general  welfare  of  the  community.  There  can  be 
nothing  so  injurious  to  the  public  welfare  in  the  failure  of  a  debtor 
to  pay  his  just  debts  as  to  require  an  exercise  of  the  police  power. 
In  all  free  governments  the  good  sense  of  mankind,  since  the  day 
when  imprisonment  for  debt  was  abolished,  has  condemned  and 
frowned  down  any  attempt  to  coerce  the  performance  of  civil  obliga- 
tions by  criminal  penalties. 

For  these  reason  we  hold  that  the  amendment  of  1907  is  an  un- 
warranted invasion  of  the  rights  guaranteed  by  our  State  and  Fed- 
eral constitutions,  and  that  therefore  the  clause  added  to  section  506 
by  the  amendment  of  1919  is  void  and  wholly  ineflfective. 


Wages — Month  to  Month  Employment — Bonus  Opfek — Gratu- 
rrr — Russell  v.  H,  W.  Johms-ManvUle  Co.  of  CaUforrda^  District 
Court  of  AppecA  of  Calif omia  {July  16^  1921),  200  Pacific  Reporter^ 
pa>ge  668. — The  defendant  company  on  October  15,  1918,  notified  its 
employees  that  the  company  would  give  a  20  per  cent  bonus  to  all 
.salaried  employees  who  had  been  in  the  employment  of  the  company 
for  the  calendar  vear  1918.  Samuel  P.  Kussell  had  been  a  salaried 
employee  from  January,  1918,  to  November  16,  1918,  when  he  was 
discharged  without  cause.  His  salary  was  paid  in  full  up  to  No- 
vember 30,  1918.  He  thereafter  commenced  a  suit  to  recover  $600 
alleged  to  have  become  due  by  virtue  of  the  notice.  In  the  trial  coiirt 
judgment  was  given  in  favor  of  Russell,  and  the  company  appealed 
to  the  district  court  of  appeal.  This  court  reversed  the  decision  of 
the  lower  court  on  the  grounds  that  there  was  no  consideration  to 
render  the  employer's  oflfer  binding  in  law.  Judge  Richards,  speak- 
ing for  the  court.  Said : 

We  are  unable  to  perceive  upon  what  theory  this  judgment  in  the 
plaintiff's  favor  can  be  sustained.  The  written  notice  issued  to  its 
salaried  employees  was  in  form  and  upon  its  face  a  voluntary  gratu- 
ity to  «uch  of  said  employees  as  might  be  in  its  service  during  the 
entire  year  1918.    It  did  not  purport  to  change  the  terms  of  their 
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past,  present,  or  future  employment,  nor  in  the  ease  of  month-to- 
month  employees  did  it  purport  to  bind  the  corporation  issuing  it  t4) 
a  different  term  of  employment  than  that  already  existing ;  nor  did 
it  exact  or  re(]uire  of  such  employees  that  they  should  mam  any  sur- 
render of  their  right  to  quit  the  corporation  serrice  at  the  close  of  any 
month  thereafter.  The  respondent  himself  does  not  here  contend 
that  he  was  either  required  to  make,  or  did  in  fact  make,  any  such 
surrender,  his  utmost  claim  and  proof  being  that  he  was  willing  to 
remain,  and  did  in  fact  remain,  in  the  employ  of  the  defendant  after 
receipt  of  said  notice  and  up  to  the  time  of  his  discharfife;  bat  he 
neither  pleaded  nor  testified,  nor  did  the  trial  court  find,  that  he  was 
legally  bound  to  so  remain  or  that  he  in  so  remaining,  did  anything 
other  or  further  than  that  which  he  was  willing  to  do  and  would 
have  done  if  such  notice  had  never  been  issued  by  his  employer  or 
received  by  himself. 

Wages — Overtime  Pat — Contract  of  Employment — Rohinefte 
V.  Hubbard  Coal  Mining  Co,^  Supreme  Court  of  Appeals  of  IT'e*^ 
Virginia  {April  26^  1921)^  107  Southeastern  Reporter^  page  286. — 
John  H.  Robinette  entered  into  an  agreement  to  work  for  defendant 
company  as  manager  of  one  of  its  plants.  The  plants  generated  elec- 
tricity for  the  mines  and  the  mining  village  near  by.  He  was  to  work 
8J  hours  a  day  and  receive  $130  per  month  as  wagea  His  duties, 
however,  required  him  to  work  12  hours  a  day.  As  a  result  of  a 
proposed  enlargement  of  his  contractual  duties,  which  he  declined 
to  perform,  he  was  discharged.  Robinette  brings  this  action  to  re- 
cover for  the  overtime  he  worked  during  the  17  months  he  was  em- 
ployed. The  lower  court  decided  he  was  not  entitled  to  the  amount 
claimed  and  was  upheld  by  the  supreme  court  in  an  opinion  given 
by  Judge  Lynch,  which  reads  in  part  as  follows: 

Undoubted  Iv  there  are  circumstances  under  which  a  person  em- 
ployed to  perrorm  services  for  a  stated  remuneration  during  a  speci- 
fied period  may  be  entitled  to  recover  extra  compensation  from  his 
employer  for  sudditional  services  rendered  at  the  request  of  the  lat- 
ter. But  the  right  to  enforce  such  a  claim  depends  upon  the  exist- 
ence of  a  contract  therefor,  either  express  or  implied. 

Here  no  express  contract  for  additional  remuneration  was  proved. 
or  even  attempted  to  be  proved,  and  plaintiff's  right,  therefore,  if 
any,  depends  upon  the  existence  of  an  implied  contract  created  by 
the  very  circumstances  of  the  case. 

Ordinarily,  when  one  requests  another  to  perform  services  for  him, 
there  is  an  implied  promise  to  render  reasonable  and  just  compensa- 
tion therefor.  But  the  application  of  this  rule  generally  is  limited 
and  restricted,  subject  to  an  exception  hereafter  to  be  noted,  to  situ- 
ations where  the  person  performing  the  service  was  not  alreadv  in 
the  employ  of  the  one  requesting  it.  If  he  is  ali'eady  employed  by 
the  latter,  the  mere  request  for  the  additional  service^  in  the  absence 
of  an  express  special  agreement  in  regard  thereto,  ^nerally  does  not 
justify  the  inference  of  an  offer  to  pay  anything  in  addition  to  the 
compensation  specified  in  the  contract  of  employment,  it  being  as- 
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Slimed  that  the  extra  services  were  requested  and  performed  under 
such  contract  as  an  incident  thereof. 

Where  an  employee  voluntarily  continues  in  a  position  under  such 
conditions,  known  to  him  from  the  first  day  he  undertook  the  work, 
receives  the  compensation  agreed  upon  as  a  monthly  salary,  wholly 
fails  to  insist  upon  a  definite  understanding  with  regard  to  additional 
remuneration  tor  such  overtime,  and  protests  but  weakly  against  it, 
he  will  be  deemed  to  have  treated  such  overtime  work  as  a  mere  in- 
cident of  his  usual  duties,  and  to  have  waived  any  right  to  demand 
additional  remuneration  therefor. 


Wages — Penalty  for  Nonpatment — Demand— Attorney's  Fee — 
Marrs  v.  Oregon  Short  Line  Ry.  Co,^  Supreme  Court  of  Idaho  {May 
21^  1921)  J  198  Pacific  Reporter^  V^9^  4^^- — Dock  Marrs  brought  an 
action  against  the  defendant  company  to  recover  wages  as  an  employee 
and  recovered  a  judgment  for  wages,  attorney's  fees,  and  a  statutory 
penalty.  Marrs  had  made  a  written  demand  for  $33.90.  The  com- 
pany admitted  that  $24.01  was  due.  The  company  appealed  from 
the  decision  to  the  supreme  court,  which  reversed  the  decision  of 
the  lower  court  and  remanded  the  case  with  instructions  to  modify 
the  judgment  so  as  to  eliminate  the  item  for  the  attorney's  fee,  be- 
cause Marrs  had  demanded  more  than  was  found  to  be  due  as  wages. 
The  statute  on  this  point  provides  for  an  allowance  of  an  attorney's 
fee  if  a  proper  demand  is  made  of  an  amount  not  in  excess  of  the 
amount  found  due.     (C.  S.,  sec.  7380.) 

Marrs  had  recovered  his  wages  and  a  penalty  under  section  7381, 
C.  S.,  which  requires  the  payment  on  demand  of  the  wages  due  an 
employee,  under  penalty  of  a  continuance  of  the  wages  for  a  term 
not  exceeding  30  days,  the  court  holding,  one  judge  dissenting,  that 
the  demand  of  an  amount  in  excess  of  the  sum  actually  found  due  did 
not  invalidate  the  right  to  the  penalty. 

After  reviewing  several  opinions  Judge  Bice  speaking  for  the 
court  said : 

The  statute  we  are  considering  is  designed  for  the  protection  of 
laborers  and  mechanics  and  to  prevent  the  necessity  of  their  being 
delayed  in  the  collection  of  wages  due  upon  ceasing  their  employ- 
ment and  the  consequent  loss  of  time  while  awaiting  settlement  for 
services  rendered.  It  provides  that,  upon  failure  of  an  employer  on 
demand  to  pay  any  wages  or  salary  due  to  his  employee  under  a  con- 
tract of  employment,  he  shall  be  liable  as  therein  provided.  The 
liability  arises,  not  from  failure  to  pay  the  amount  demanded 
but  from  failure  to  pay  any  wages  or  salary  due  upon  demand. 
(Hindman  v.  O.  S.  L.  R.  Co.,  32  Idaho,  133,  140, 178,  Pac.  837,  839.) 

We  think  the  statute  is  within  the  police  power  of  the  State  and 
is  constitutional,  even  though  the  claimant  demand  a  greater  amount 
than  ia  due,  unless  the  circumstances  are  such  as  to  excuse  a  tender 
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of  the  oorrect  amount.  In  the  case  at  bar  the  reoord  does  not  in- 
dicate that  an  offer  to  pay  the  amount  actually  due  would  have  been 
refused. 


Wages — Penalty  for  Nonpayment — Federal  Kaiukoad  Con- 
trol— Missouri  Pacific  R.  Co,  et  al.  ▼.  Atdt^  United  States  Supreme 
Court  {June  /,  1921)^  il  Supreme  Court  Reporter^  po-ff^  ^^S. — H.  A. 
F.  Ault  had  been  employed  by  the  Pacific  Railroad  Co.  in  Arkansas 
at  the  rate  of  $2.50  per  day.  On  July  29,  1918,  he  was  discharfred. 
On  this  date  $50  wages  was  due  him  but  remained  unpaid  for  some 
time  thereafter.  Ault  brought  suit  before  a  justice  of  the  peace 
against  the  Missouri  Pacific  Bailroad  Co.  for  wages  due  and  a  pen- 
alty for  nonpayment.  A  statute  of  Arkansas  provides  that  when- 
ever a  railroad  company,  or  a  receiver  operating  a  railroad,  shall  dis- 
charge an  emploj^ee,  with  or  without  cause,  it  shall  pay  him  his  full 
wages  within  seven  days  thereafter,  and  that  if  payment  is  not  duly 
made  "then  as  a  penalt}-  for  such  nonpaymejit  the  wages  of  such 
servant  or  employee  shall  continue  from  the  date  of  the  discharge  or 
refusal  to  further  employ  at  the  same  rate  until  paid."  Ault  re- 
covered judgment  by  default.  The  company  appealed  to  the  circuit 
court,  and  there  made  a  motion  to  substitute  the  Director  General  of 
Railroads.  Substitution  was  refused,  but  the  director  was  joined  as 
defendant  and  judgment  rendered  against  both  for  $440.  The  Su- 
preme Court  of  Arkansas  affirmed  this  judgment.  The  Supreme 
Court  of  the  United  States  on  writ  of  error  reversed  the  judgment 
of  the  lower  court.  Justice  Brandeis,  for  the  court,  said  that  the 
corporations  were  completely  separated  from  the  control  and  man- 
agement of  their  railroads,  and  therefore  the  application  of  the  rail- 
road to  be  dismissed  from  this  action  should  have  been  granted- 
On  the  question  of  the  liability  for  the  penalty  the  court  said : 

The  purpose  for  which  the  Government  permitted  itself  to  be 
sued  was  compensation,  not  punishment.  The  amount  recovered  in 
the  present  case  over  and  above  the  wages  due  and  unpaid  with 
interest  is  in  the  nature  of  a  punishment.  Congress  has  not  given  its 
consent  that  suits  of  this  character  be  brought  against  the  United 
States.  The  judgment  against  tlie  director  general,  so  far  as  it  pro- 
vided for  recovery  of  the  penalty,  was  erroneous. 


Wages — Penalty  por  Nonpayment — Placb  of  Contract — 
KlaffM  V.  Kaufman  et  aJ,^  District  Court  of  Appeal  of  California 
{March  «4,  -?^^^),  ^9S  Padfic  Reporter,  page  36.— Roy  H.  Klaffki 
brought  this  action  upon  his  own  claim  and  certain  other  claims  as- 
signed to  him  by  his  fellow  laborers,  for  wages  due  for  work  per- 
formed for  the  defendants.    He  did  not  allege  in  his  pleadings  whei« 
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the  contract  of  employment  had  been  made,  where  the  work  had  been 
performed  or  where  he  was  discharged.  He  claimed  a  penalty  for  the 
nonpayment  of  wages  under  a  statute  of  California  in  substance  as 
follows:  When  discharged  an  employee's  wages  become  due  at  once 
and  in  case  of  nonpayment  within  5  days  after  they  become  due,  they 
continue  from  the  date  due  until  paid  but  not  more  than  30  days. 
Judgment  was  in  favor  of  plaintiffs  and  the  defendants  appealed. 
The  district  court  of  appeals  reversed  the  judgment  and  remanded 
the  cause  to  the  superior  court  with  directions  to  allow  the  plaintiff 
to  allege  facts  showing  his  right  to  recover  penalties  under  the  Cali- 
fornia statute.    The  court  said  in  part: 

An  actionable  wrong,  to  be  redressed  by  the  recovery  of  a  penalty, 
depends  upon  the  law  of  the  place  where  the  work  was  contracted 
for  or  where  it  was  made  payable,  or  possibly,  upon  the  law  of  the 
place  where  the  work  was  performed,  or  where  the  employee  quit  or 
was  discharged. 

In  cases  arising  under  the  act  of  1911  there  are  two  substantive 
rights.  There  is  the  employee's  common-law  right  to  the  wages 
earned  by  him  under  his  contract  of  employment;  and  there  is  also 
the  employee's  statutory  right  to  the  unearned  wages  which  the  stat- 
ute awards  him  as  a  penalty  for  his  employer's  conduct  in  continuing 
to  withhold  his  earned  wages  after  they  are  due.  So  also  there  are 
two  separate  and  independent  wrongs.  There  is  the  wrongful 
violation  of  the  employee's  right  to  receive,  when  due,  the  wages 
earned  by  him ;  and  there  is  also  the  statutory  wrong,  visited  bv  the 
imposition  of  a  penalty,  which  consists  in  the  continued  withholding 
of  the  wages  after  the  expiration  of  the  five  days. 


Wages  —  Rates  —  E  ailroads  —  Control  by  Statute  —  Untted 
States  Railroad  Labor  Board — St.  Louis  Union  Trust  Co.  v.  Mis- 
Bouri  €&  N.  A.  R,  Co,^  United  States  District  Court ^  Eastern  District 
of  Arkansas  {Feb.  21,  1921),  270  Federal  Reporter,  page  796.— The 
Missouri  and  North  Arkansas  Railroad  was  built  in  1907.  From  that 
date  up  to  the  present  time  the  road  never  paid  dividends  and  never 
even  paid  interest  on  its  bonds.  It  was  placed  in  the  hands  of  a 
receiver,  who  found  the  condition  of  the  road  so  deteriorated  as  to  be 
unsafe  for  operation.  The  court  authorized  the  issuance  of  receiver's 
certificates  to  the  extent  of  $2,000,000.  The  road  was  unable  to  earn 
the  interest  on  these  certificates  and  more  had  to  be  sold  to  pay  the 
interest.  It  has  been  found  practically  impossible  to  dispone  of  any 
more  of  the  receiver's  certificates  at  any  price.  On  February  1, 1921, 
after  a  consultation  with  the  judge,  the  receiver  reduced  the  scale  of 
wages  of  all  the  officers  and  employees  to  the  basis  in  effect  April  30, 
1920.  Certain  employees  through  their  representatives  protested 
against  the  reduction  and  asked  the  receiver  to  establish  the  scale  of 
wages  existing  by  direction  of  the  United  States  Railroad  Labor 
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Board  in  its  decision  No.  2,  which  became  effectiTe  May  1^  1990.  The 
receiver  petitioned  the  court  for  instructicms  and  adTioa.  The  deter- 
minations of  the  court  are  in  part  as  follows: 

Courts  must  be  just  as  honest  as  corporations  and  indiyiduals,  and 
if  it  incurs  a  debt,  it  must  see  its  way  clear  to  be  able  to  pay  at  least 
the  interest  on  it.  To  do  otherwise  would  be  practicing  a  fraud  on 
the  lenders.  For  this  reason  to  attempt  to  borrow  money  on  addi- 
tional receiver's  certificates,  assuming  they  could  be  sold,  is  out  of 
the  question. 

Only  one  of  two  remedies  is  left :  To  stop  the  operation  of  the  road, 
or  to  cut  down  expenses  wherever  it  is  possible.  To  cease  operating 
the  road  ought  only  to  be  restorted  to,  if  no  other  remedy  is  left. 
Industries  have  been  established  along  the  road  in  reliance  on  tlio 
operation  of  the  railway.  These  industries  are  entirely  dependent  on 
this  road,  to  obtain  raw  material  and  to  ship  to  the  market  the  fin- 
ished material.  Without  this  road  being  operated,  the  investments  in 
these  industries  would  be  absolutely  destroyed.  Many  of  the  farmers 
residing  along  the  road,  and  large  numbers  of  others  who  have  pur- 
chased lands  and  settled  along  the  road,  have  planted  valuable  apple 
orchards  and  have  no  other  means  of  sending  their  product  to  market 
except  this  road.  To  deprive  them  of  the  means  of  marketing  the  fruit 
means  the  destruction  of  the  orchards.  The  court  would  therefore 
not  be  justified  to  stojp  the  operation  of  the  road,  if  it  is  at  all  iM>ssible 
to  contmue  its  operation.  Therefore  the  only  other  remedy  left  is  to 
reduce  the  salaries  and  wages  of  the  employees  at  the  same  time*  if 
it  can  be  done  without  reducing  them  below  a  level  which  will  enable 
them  to  provide  for  themselves  and  their  families.  The  salary  of  the 
receiver,  who  is  also  the  general  manager  of  the  road,  has  been 
reduced  by  the  court  20  per  cent,  and  has  been  accepted  by  the 
receiver. 

The  important  question  is  whether,  in  view  of  these  facts  which  are 
indisputable,  the  receiver  would  be  subject  to  punishment  under  the 
provisions  of  section  312  of  the  transportation  act  of  February  28, 
1920,  c.  91,  41  Stat.  p.  473.  It  may  be  conceded  that  the  act  is  a  con- 
stitutional exercise  of  the  powers  granted  by  the  Constitution  to  Con- 
gi-ess.  But  it  is  not  conclusive  that  a  carrier,  whose  earnings  are 
msufficient  to  pay  the  wages  established  by  the  Railroad  Labor  Board, 
and  unable  to  olAain  by  loans  the  money  necessary  to  comply  with  its 
order,  can  be  punished  for  failing  to  comply  with  the  order. 

To  require  it  to  continue  in  business  at  a  loss  is  beyond  the  power 
of  Congress  or  a  State.  In  Brooks-Scanlon  Co.  v.  Railroad  Commis- 
sion of  Louisiana,  251  U.  S.  396,  40  Sup.  Ct.  183,  the  act  of  tlie  State 
of  Louisiana  requiring  a  carrier  to  continue  the  operation  of  a  road 
at  a  loss  was  held  to  be  unconstitutional,  as  depriving  the  carrier  of 
its  property.  While  the  opinion  fails  to  state  that  the  invalidity  is 
by  reason  of  the  fourteenth  amendment  to  the  C<Histitution  of  the 
United  States,  it  could  rest  on  no  other  ground. 

In  this  case,  the  transportation  act  having  been  enacted  by  Con- 
gress, the  fourteenth  amendment  would  not  apply;  but  the  fifth 
amendment  to  the  Constitution  does  apply  to  acts  of  Congress.  As 
the  language  used  in  both  of  these  amendments  is  the  same  the  same 
rule  of  construction  must  be  applied  to  one  as  to  the  other. 
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In  the  instairt  case  some  of  tke  employees  have  quit  work,  and  others 
ane  protesting  against  the  reduction  of  their  wages.  Btit  the  places 
of  those  who  have  declined  to  continue  their  employment  hare  been 
filled  by  otiiers  equally  competent  and  efficient,  who  are  willing  to 
receive  the  wages  offered  by  the  receiver;  and,  should  the  other  em- 
ployees see  proper  to  quit,  the  receiver  assures  the  court  that  he  can 
fill  their  places,  having  many  applications  from  competent  men  who 
are  willing  to  accept  employment  at  the  wa/a^es  offered. 

In  the  opinion  of  the  court  the  receiver  is  authorized  and  directed 
to  pay  the  wages  in  force  prior  to  April  30, 1920. 


Wages — ^Rates — ^Railroads — ^Effect  op  Statute — ^Powers  op  Rb- 
GEivsR — Status  op  Employees  on  Strike — Birmin^hiMn  Trust  and 
Sairhigs  Co,  v.  Atlanta^  B,  cf*  A.  Ry,  Go.^  United  States  District  Cauri^ 
NoHJiem  District  of  Georgia  {March  ^6, 1921 ) ,  971  Federal  Reporter, 
page  781. — ^This  was  a  suit  in  equity  in  which  a  receiver  had  been 
appointed  for  the  defendant  railway  company.  On  February  28, 
1921,  the  receiver  reported  to  the  court  that  he  had ,  money  available 
to  pay  the  current  pay  roll,  but  that  he  would  be  unable  to  meet  an- 
other similar  pay  roll;  that  the  railway  was  not  earning  operating 
expenses;  that  the  payment  of  greater  wages  than  were  earned  by 
the  company  would  be  to  take  property  without  due  process  of  law; 
loid  that  the  wages  of  unskilled  labor  should  be  reduced.  An  order 
of  the  court  authorizing  a  reduction  in  wages  was  granted,  to  take 
effect  March  1.  N.  H.  Evans  and  others  for  themselves  and  as  rep- 
resentatives of  several  unions  made  a  motion  to  rescind  the  order, 
claiming  also  that  under  the  transportation  act  only  the  Labor  Board 
could  reduce  wages.  The  court  modified  its  previous  order  by  except- 
ing therefrom  train  employees,  but  did  not  concede  the  jurisdiction 
of  the  Labor  Board.  The  court,  in  its  decision,  speaking  through 
Judge  Sibley,  said  in  part: 

The  existence  in  this  case  of  some  sort  of  contracts  between  the  rail- 
way company  and  tlie  labor  unions  is  referred  to  in  the  pleadings, 
but  the  contracts  are  not  themselves  exhibited  nor  put  in  evidence. 
Since  the  order  of  the  court  authorizing  the  receiver  to  operate  the 
railroad  expressly  provided  that  no  contracts  of  the  company  were 
to  be  consiaered  adopted  by  him  withoiit  authority  from  the  court; 
and,  since  the  receiver's  action  on  the  matter  of  wages  was  taken 
within  three  days  of  his  appointment,  there  can  be  no  contention  here 
that  these  contracts,  whatever  they  were,  had  been  adopted.  Being 
unhindered  by  contracts  the  receiver  made  a  showing,  the  accuracy  of 
which  has  not  vet  been  contested,  which  indicated  that  onlv  by  reduc- 
mg  his  wage  scale  could  he  escape  suspension  of  operation.  There- 
upon he  was  authorized  to  establish  a  reduced  scale  of  wages  and 
salaries,  whereby  all  persons  of  all  ranks  should  receive  compensation 
on  a  basis  of  their  pay  December  31,  1017,  plus  one-half  of  increases 
since  made,  with  the  right  to  any  and  all  employees  to  be  heard  on 
application. 
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Where  an  administrative  order  may  affect  numerous  persons  not 
parties  to  the  cause,  it  is  a  common  practice  to  grant  such  order  as  ap- 
pears to  be  proper,  with  leave  to  bring  on  a  hearing  thereafter. 

Receivers  are  not  expressly  mentioned  in  the  portion  of  the  trans- 
portation act  establishmg  the  Labor  Board,  but  its  definition  of  the 
carriers  dealt  with  as  including  "  any  carrier  by  railroad,  subject  to 
the  interstate  commerce  act,  except  a  street,  interurban,  or  suburban 
electric  railway  not  operating  as  a  part  of  a  general  steam  railroad 
system  of  transportation"  (41  Stat.  469),  is  sufficiently  broad  to 
cover  a  receiver  operating  an  interstate  railroad. 

But  where^  as  is  the  case  here,  there  is  no  dispute  as  to  conditions 
of  employment,  nor  as  to  the  just  and  reasonable  wage  normally  to 
be  paid,  but  only  a  question  as  to  the  ability  of  the  receiver  to  pay 
the  wage  that  has  been  established,'  without  violating  the  Constitu- 
tion, it  is  not  seen  how  a  decision  of  the  Labor  Board  would  be 
helpful. 

Moreover,  in  this  case  the  Labor  Board  has  apparently  held  itself 
without  jurisdiction  of  the  subject-matter. 

Section  9  of  the  Newlands  Act  [requiring  hearings  after  20  days' 
notice,  before  a  reduction  of  wages]  seems  to  restrict  its  application 
to  those  actually  engaged  in  train  operation  and  train  service,  and 
indicates  that  they  were  persons  only  who  are  "  employed  upon  or  in 
cars."  The  common  meaning  in  railroad  circles  of  "  train  opera- 
tives "  and  "  train-service  men "  includes  only  engineers,  firemen, 
conductors,  switchmen,  train  hands,  and  porters,  and  these  alone  are 
intended  to  be  covered  by  this  act. 

The  "  employees  of  such  employers  "  therefore  clearly  includes  all 
persons  operating  the  railroad  trains  at  the  time  receiver  takes 
charge,  and  a  reduction  of  their  wages  is  clearly  dealt  with  by  sec- 
tion 9.  It  must  be  held,  therefore,  that  the -order  of  February  28th, 
as  to  employees  dealt  with  by  the  Newlands  Act,  was  in  violation 
of  said  act  and  to  that  extent  illegal. 

As  a  statute  of  procedure  in  Federal  courts  it  is  justified  by  the 
constitutional  power  of  Congress  to  establish  inferior  courts  with 
the  implied  power  to  define  their  jurisdiction  and  regulate  their  exer- 
cise of  it.  But  if  it  be  admitted  that  in  practical  operation  it  fixes 
wages  for  20  days,  a  law  so  doing  in  avoidance  of  strikes,  even  where 
a  classification  is  made  of  the  employees,  is  a  valid  regulation  of 
commerce. 

It  is  urged  that,  when  a  wage  is  compelled  to  be  paid  even  for  20 
days,  which  is  beyond  the  power  of  the  road  to  earn,  the  statute 
can  not  be  constitutionally  applied,  because  it  would  take  property 
without  due  process  of  law  and  for  public  purposes  without  just 
compensation.  As  a  last  resort  the  operation  of  the  road  might  have 
been  stopped  for  the  period,  since  it  could  not  be  constitutionally 
compelled.  It  does  not  sufficiently  appear  in  this  case  that  the  appli- 
cation of  the  statute  necessarily  would  have  been  confiscatory. 

The  order  of  February  28  was  therefore  modified  so  as  to  except 
employees  engaged  in  operating  trains. 

The  contention  is  made  that  the  petitioners  here  have  no  standing 
in  the  court,  because  they  are  no  longer  employees,  having  on  March 
5th  voluntarily  ceased  to  work.    It  appears  from  the  evidence  that 
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after  the  order  of  February  28th  was  acted  upon  by  the  receiver,  and 
his  purpose  of  paying  reduced  wages  to  all  employees  after  March  1st 
was  announced  by  him.  the  employees  at  firsi  continued  at  work 
under  protest,  lliis  action  on  their  part  prevented  any  contention 
that  they  had  agreed  to  the  reduction,  and,  so  long  as  they  continued 
at  work,  those  affected  by  the  Newlands  Act  were  entitled,  notwith- 
standing the  receiver's  action  to  claim  the  compensation  previously 
paid  them.  Unquestionably  they  have  a  substantial  interest  in  the 
correction  of  the  court's  order,  which  would  otherwise  operate  to 
control  the  receiver  in  his  payments  to  them;  and  by  the  express 
terms  of  the  order  all  employees,  whether  protected  by  the  Newlands 
Act  or  not,  had  a  riirht  to  make  a  showing  to  the  court  upon  the 
question  of  reduction.  Their  present  showing  did  not  cover  the 
necessity  of  the  reduction  or  an}'  mattet  of  fact,  but  did  properly 
bring  in  question  the  exclusive  jurisdiction  of  the  Labor  Board.. 
All  these  parties  had  a  standing  in  court  to  make  the  points  they 
did  under  the  express  provisions  of  the  order  and  in  protection  of 
their  rights  during  tlie  period  that  they  continued  at  work. 


Wages — Seamen — Disease  Due  to  Vice — Frrmco  et  al.  ▼.  Seas 
Shipping  Corporation  (/«<?.)?  ^*  ^-  I^^^trict  Court^  District  of  Mary- 
land {Apra  15, 1921), 272  Federal  Reporter  54^.— The  libelants  were 
alien  seamen  who  were  employed  as  part  of  the  crew  of  the  American 
steamer  Robin  Hood.  On  arrival  in  the  United  States  each  of  them 
was  found  to  be  suffering  from  a  venereal  disease.  They  were 
ordered  to  a  hospital  in  compliance  with  the  act  of  December  26,  1920 
(41  Stat.  1082),  and  were  there  treated.  Upon  their  discharge  from 
the  hospital  they  demanded  their  full  wages,  but  the  ship  insisted 
upon  deducting  the  hospital  expenses.  In  this  libel  they,  seek  to 
recover  their  wages  without  deduction  and  also  a  penalty  for  delay 
in  payment.  The  district  court  decided  that,  under  the  law,  the  sea- 
men were  entitled  to  their  full  wages  but  not  the  penalty,  saying  in 
part: 

It  is  suggested  on  behalf  of  the  ship  that  the  act  in  question  is 
nothing  but  an  amendment  to  the  earlier  immigration  act  of  1917 
(Comp.  St.  1918;  Comp.  St.  Ann.  Supp.  1919,  sections  959,  960, 
4289:Ja-4289iu),  which  Was  by  its  terms  limited  to  passenger  vessels, 
which  the  Robin  Hood  was  not.  I  can  see  nothing  in  the  terms  ox 
the  act  of  December  26,  1920,  to  sustain  this  cont^tion.  It  is  true 
that,  without  explanation  of  the  reasons  for  such  legislation,  it  may 
seem  unfair  for  the  Congress  to  impose  upon  the  owners  of  ships  the 
duty  of  paying  hospital  bills  to  cure  alien  seamen  of  diseases  due  to 
theur  own  vices,  but  the  courts  may  not  substitute  their  judgment  for 
that  of  Congress. 

The  act  declares  that  all  expenses  connected  with  the  hospital 
treatment,  ais  well  as  some  other  things,  shall  be  borne  by  the  owner, 
agent,  consignee,  or  master  of  the  vessel  "  and  not  to  be  deducted  from 
the  seamen's  wages. "  Such  language  is  too  clear  to  require  construc- 
tion. 
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On  the  other  hand,  in  this  case,  the  imposition  upon  th<^  ship  of 
what  is  in  fact  a  penalty  for  delay  in  payment  would  be  a  hard 
measure  for  the  vessel  owner.  The  requirement  that  it,  rather  than 
the  seamen,  should  pay  such  charges  naturally  seems  to  it  against 
common  right.  The  Shipping  Board  itself  has  officially  held  tiiat  a 
limited  construction  should  be  put  upon  the  statute. 

Under  such  circumstances,  the  owner,  before  making  payment,  was 
justified  in  asking  for  a  judicial  determination.  It  united  with  the 
libelants  in  bringing  the  question  to  the  attention  of  the  court  at 
the  earliest  possible  moment. 


Workmen's  Compensation — ^Accident — Death  from  PNErMo- 
NiA — Delso  et  al.  v.  Crucible  Steel  Co,  of  America^  Supreme  Court  of 
New  Tork^  Appellate  Division  {February  28^  19S1),  187  New  York 
Supplement^  page  66. — Delso  while  working  in  the  employ  of  the 
Crucible  Steel  Co.  received  during  the  course  of  his  employment  a 
heavy  blow  upon  his  chest  as  he  was  reeling  and  drawing  wire.  The 
next  day,  Thursday,  he  became  incapacitated  for  work  and  went 
home  and  to  bed.  On  the  following  Sunday  evening  he  died  from 
pneumonia.  Proceedings  were  brought  for  compensation  and  the 
industrial  commission  allowed  an  award  on  the  theory  that  the  acci- 
dent caused  the  pneumonia.  The  employer  appealed,  but  the  award 
was  affirmed.    The  decision  is  in  part  as  follows: 

A  reading  of  all  the  evidence  in  the  case  leaves  in  the  mind  a 
strain  of  uncertainty;  but  there  was  competent  evidence  that  the 
injury  was  the  inciting  cause  of  the  pneumonia;  there  was  a  sudden 
development  and  a  quick  termination  in  the  progress  of  the  disease 
after  the  injury.  There  are  many  circumstances  corroborating  the 
opinion  of  those  experts  who  trace  the  pneumonia  to  the  injury. 
The  commission  has  found  that  the  injury  was  the  cause  of  the  pneu- 
monia. This  court  is  not  at  liberty,  under  the  evidence  and  the  rules 
which  govern  in  these  cases,  to  interfere  with  this  finding. 


Workmen's  Compensation — Accident — Death  from  Pneu- 
monia— Dumbhiskey  v.  Philadelphia  cfe  Reading  Coal  <&  Iran  Co,^ 
Supreme  Court  of  Pennsylvania  {March  7,  1921)^  112  Atlantic  Re- 
porter^ page  TJ^B. — Dumbluskey  was  employed  in  the  defendant's  coal 
mine.  While  engaged  in  putting  in  place  a  heavy  piece  of  timber 
known  as  a  collar  he  was  squeezed  or  bumped  by  the  collar.  He  im- 
mediately complained  to  his  fellow  workmen  of  pain  and  left  the 
mine.  He  went  to  his  home  and  found  a  doctor  who  found  a  slight 
abrasion  like  a  scratch,  a  discoloration  of  about  2  or  3  inches  in 
diameter.  The  illness  continued  and  developed  into  pneumonia, 
from  which  he  died.  His  widow  brought  proceedings  for  compensa- 
tion, and  hearings  were  held  before  a  referee,  who  found  that: 

The  injury  that  decedent  sustained  on  February  24,  1920,  while  in 
the  course  of  his  employment,  decreased  the  vitality  and  resisting 
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power  of  the  pleura  and  lung  tissue;  that  pneumonia  and  influenza 
developed  as  a  secondary  infection  which  caused  his  death.  We  find 
here  a  direct  connection  between  the  injury  to  the  man  and  his  death. 

The  commission  approved  the  finding  and  made  an  award  of  com- 
pensation, which  on  appeal  was  afiirmed  by  the  court  of  common 
pleas.  The  employer  appealed  again,  but  the  award  was  again  af- 
firmed. The  opinion  of  the  State  Supreme  Court  is  in  part  as  fol- 
lows : 

The  <][uestion  before  us  is  the  sufficiency  of  the  testimony  to  sustain 
the  findings.  During  the  illness  of  deceased  four  doctors  were  called 
from  time  to  time.  The  family  doctor  was  of  the  opinion  the  injury 
received  by  deceased  caused  traumatic  pleurisy  which  later  developed 
into  pneumonia.  All  the  physicians  agree  that  death  was  the  result 
of  pneumonia  which  followed  either  traumatic  pleurisy  or  influenza, 
the  latter  being  prevalent  at  the  time.  None,  however,  testified  that 
the  development  of  traumatic  pneumonia  from  an  injury  such  as 
was  indicated  by  the  mark  on  the  body  of  deceased  was  improbable 
or  impossible. 

The  testimony  before  the  referee  and  compensation  board,  referred 
to  above,  was  clearly  competent  and  ample  to  sustain  the  findings  of 
fact  and  conclusions  of  law  set  out  in  the  award. 


Wohkman's  Compensation — Accident — Fighting  Fire — Common 
Hazakd — Frozen  Neck — Savage  et  al,  v.  City  of  Ponttac^  Supreme 
Court  of  Michigan  {July  19^  1921)^  183  Northwestern  Reporter^  V^9^ 
798. — Ray  Savage  was  a  fireman  in  the  employ  of  the  city  of  Pontiac. 
On  January  31, 1920,  he  was  called  out  to  fight  a  fire  at  9  a.  m.,  and  he 
remained  on  duty  until  about  3.30  p.  m.,  during  which  time  he  at- 
tended two  fires.  It  was  very  cold  and  a  high  wind  was  blowing, 
which  sent  sprays  of  water  over  the  firemen.  A  layer  of  ice  an  inch 
thick  had  formed  on  his  neck  behind  his  right  ear.  He  was  confined 
to  his  bed  till  February  21, 1920,  the  date  of  his  death.  Amy  Savage 
and  others  brought  proceedings  under  the  workmen's  compensation 
act  and  received  an  award.  The  supreme  court  on  writ  of  certiorari 
reviewed  and  reversed  the  award  made  by  the  industrial  accident 
board,  two  justices  dissenting.  The  supreme  court  held  that  the 
death  was  not  due  to  accidental  injury,  even  though  there  was  ex- 
pert evidence  that  the  ice  which  froze  on  his  neck  had  injured  his 
spinal  cord  by  pressing  on  the  vertebrse.  It  held  further  that  injury 
received  in  the  course  of  employment  through  natural  causes  where 
the  employee  was  no  more  subject  to  the  injury  than  others  similarly 
employed  was  not  compensable  under  the  Michigan  statute,  sustain- 
ing the  contention  of  the  city  "  that  the  wetting  and  exposure  received 
by  deceased  at  the  fires  was  an  incident  which,  from  the  very  nature 
of  the  employment,  every  fireman  is  subjected  to  in  Michigan  during 
the  severe  winter  weather,"  so  that  there  was  no  accident.    In  other 
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words,  it  would  seem  that  if  injury  is  only  sufficiently  probable,  no 
compensation  will  be  paid  under  the  construction  of  the  law  by  the 
Supreme  Court  of  Michigan. 


Workmen's  Compensation — Accident — Freezing  of  Hands — 
Quick  V.  Fred  E,  Illston  Ice  Co.  et  al.^  Supreme  Court  of  New  Tork^ 
Appellate  Division  {March  IS,  1921)^  186  New  York  Supplement^ 
page  690. — Henry  Quick  was  employed  by  the  Fred  E.  Illston  Ice 
Co.  in  a  hazardous  occupation,  and  during  the  course  of  his  employ- 
ment he  suffered  injuries  to  his  hands  from  freezing.  He  brought 
proceedings  for  compensation  under  the  workmen's  compensation 
act  and  was  granted  an  award.  The  employer  appealed  but  the 
award  was  affirmed.    The  decision  is,  in  part,  as  follows : 

• 

The  claimant  suffered  injuries  to  both  his  hands  while  engaged  in 
floating  ice  by  the  aid  of  a  pike  pole  on  the  31st  day  of  January, 
1920.  The  thermometer  at  the  time  of  the  injury  registered  14 
degrees  below  zero,  and  the  accident  is  found  to  have  been  due  to  the 
necessity  of  holding  onto  the  pike  poje  in  such  a  manner  as  to  expose 
,the  claimant  to  an  added  hazard.  His  fingers  were  frozen,  and  the 
commission  has  allowed  an  award  for  a  period  of  10 J  weeks.  This 
court  is  committed  to  the  proposition  that  the  freezing  of  one's  hands 
while  engaged  in  a  hazardous  employment  is  an  accident  within  the 
meaning  of  the  statute. 


Workmen's  Compensation — Admirai/tt — Driver  of  Truck  In- 
jured BY  Barge — McBride  v.  Standard  Oil  Co.  of  New  Tork^ 
Supreme  Court  of  New  Tork^  Appellate  Division  {May  4,  1921)^ 
188  New  York  Supplementy  page  90. — William  McBride,  the  hus- 
band of  claimant,  was  employed  as  chauffeur  for  the  defendant  com- 
pany which  was  engaged  in  distributing  petroleum  and  its  products. 
The  State  industrial  commission  gave  an  award,  because  of  the  death 
of  McBride,  to  the  claimant,  stating: 

While  standing  on  the  side  of  the  barge,  while  making  the  barrels 
safe  at  the  end  of  his  truck,  the  brake  on  said  truck  was  released, 
and  car  slid  back  and  caught  the  left  leg  of  deceased  between  the 
tail  of  truck  and  side  of  boat 

The  company  appealed  alleging  that  the  death  was  a  tort  of  a 
maritime  nature  and  that  the  industrial  commission  had  no  jurisdic- 
tioiv  The  appellate  court  affirmed  the  finding  of  the  commission. 
Judge  Cochrane,  in  stating  the  opinion  of  the  court,  said : 

The  appellant  says  in  its  report  of  injury  that  the  occupation  of 
McBride,  "  when  injured,"  was  that  of  a  chauffeur.  The  duties  of  a 
chauffeur  in  the  nature  of  things  pertain  to  the  land  and  not  to  water. 
The  work  of  the  deceased  at  the  barge  was  merely  incidental  to  his 
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general  duties  as  such  chauffeur,  and  had  nothing  otherwise  to  do 
with  the  barge.  His  employer  had  nothing  to  do  therewith,  except 
to  receive  its  merchandise  therefrom. 

If  there  was  any  tort  in  this  case,  it  consisted  in  negligently  per- 
mitting the  brake  on  the  truck  to  be  released.  That  was  the  mitial 
wrong,  if  there  was  a  wrong.  No  tort  or  wrongful  act  was  com- 
mitted on  the  barge.  The  fact  that  McBride  was  standing  on  the 
side  of  the  boat  wnile  securing  the  loaded  gasoline  on  the  truck  was 
merely  an  incident,  and  quite  insufficient  to  confer  jurisdiction  on  a 
court  of  admiralty,  nothing  having  occurred  on  the  barge  or  in 
connection  therewith  to  contribute  in  any  way  to  the  accident. 


Workmen's  Compensation — Admiralty — Employers'  LiABiLrrY — 
Double  Compensation — Rorvik  v.  North  Pacific  Lumber  Co.  et  aZ., 
Snpreme  Court  of  Oregon  {January  23^  1921)^  195  Pacific  Reporter^ 
poffe  163, — Captain  Borvik  was  in  the  employ  of  a  steamship  com- 
pany and  at  the  time  of  the  accident  was  engaged  in  superintending 
the  loading  of  the  Steamship  Klwniath^  which  was  lying  in  the 
Willamette  Eiver,  Oreg.,  at  the  wharf  of  the  North  Pacific  Lumber 
Co.  The  steamship  company  was  a  California  corporation.  A 
portion  of  a  pile  of  lumber  on  the  wharf  was  suddenly  slioved  forward 
striking  Captain  Sorvik  and  knocking  him  from  the  wharf  against 
the  side  of  the  ship  and  thence  upon  some  logs  lying  in  the  river. 
The  fall  broke  his  back  and  be  died  shortly  afterwards.  His  widow 
brought  proceedings  in  California  against  the  steamship  company 
for  compensation  under  the  workmen's  compensation  act  and  re- 
covered an  award  of  $5,000.  This  award  was  contested  and  re- 
peatedly appealed  from  by  the  steamship  company  so  that  the  widow, 
one  year  and  a  half  after  the  death  of  her  husband,  had  received  no 
money.  She  also  brought  suit  against  the  North  Pacific  Lumber 
Co.  for  damages  under  the  Oregon  employers'  liability  act  and  re- 
covered a  judgment  for  $12,500.  Tlie  lumber  company  appealed 
from  this  decision  but  the  judgment  was  affirmed.  The  opinion  is 
in  part  as  follows: 

The  theorv  has  been  advanced  that  the  tort  was  a  maritime  tort, 
for  the  reason  that  Rorvik  was  engaged  in  a  maritime  contract.  The 
test  for  determining  whether  a  tort  is  a  land  or  maritime  tort  is  not 
the  same  as  the  test  for  determining  whether  a  contract  is  a  land  or  a 
maritime  contract.  The  character  of  a  tort  is  determined  by  the 
locality  of  the  act;  and  consequently  the  fact  that  a  person  is  injyred 
while  performing  a  maritime  contract  does  not  necessarily  determine 
the  character  of  the  tort. 

Thus  it  appears  not  only  that  we  can  not  say  as  a  matter  of  law 
that  the  tort  was  a  maritime  rather  than  a  land  tort,  but  it  also  ap- 
pears that  the  defendants  themselves  concede,  and,  indeed,  insistently 
contend,  that  it  was  a  land  tort;  and  consequently  we  must  agree 
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with  the  contention  of  the  defendants  that  we  can  not  say  that  the 
tort  was  a  maritime  tort.  From  this  conclusion  it  follows  as  a 
natural  sequence  that  there  was  nothing  in  the  character  and  nature 
of  the  tort  to  prevent  the  workmen's  compensation  act  of  California 
(St.  1913,  p.  279)  from  operating.  By  the  same  token  we  must  also 
conclude  that  there  was  nothing  in  the  character  or  nature  of  the 
tort  to  prevent  the  plaintiff  from  invoking  our  employers'  liability 
act  or  to  deprive  the  trial  court  of  authority  to  award  damages,  unless 
some  reason,  other  than  the  character  of  the  tort,  can*  be  pointed  out, 
(See  The  Albion  (D.  C),  123  Fed.  189;  The  Strdbo,  9S  Fed.  998, 
39  C.  C.  A.  375.)  In  short,  the  character  of  the  tort  does  not  render 
the  California  compensation  act  inoperative,  nor  does  it  prevent 
the  enforcement  of  our  employers'  liability  act. 

The  second  point  urged  by  the  defendants  involves  the  contention 
that  the  award  made  under  the  provisions  of  the  workmen's  compen- 
sation insurance  and  safety  act  of  California  precludes  the  plaintiff 
from  prosecuting  or  maintaining  this  action. 

It  affirmatively  appears  from  the  uncontradicted  testimony  of  the 
plaintiff  that  the  California  proceeding  has  been  sufficiently  stayed 
to  prevent  her  from  obtaining  any  money.  No  payments  have  l>een 
made  to  her,  for  thus  far  she  has  not  been  able  to  compel  any  pay- 
ment ;  and,  moreover,  the  defendants  have  made  no  attempt  to  show 
that  the  award  made  by  the  California  industrial  accident  commission 
is  final  so  that  it  is  even  now  enforceable. 

The  status  of  the  California  award,  however,  can  not  affect  the 
judgment  rendered  in  the  Oregon  action,  for  in  our  view  the  result 
is  the  same  whether  we  treat  the  record  as  a  proceeding  which  is  still 
pending  or  as  an  enforceable  finality. 

We  may  assume  for  the  purposes  of  the  discussion  that  the  plain- 
tiff can  not  have  two  satisfactions,  one  in  California  and  another  in 
Oregon;  and  hence  a  satisfaction  of  the  Oregon  judgment  would 
operate  as  a  satisfaction  of  the  California  award. 


Workmen's  Compensation  —  Admiralty  —  Stevedoring — Txjng- 
shoreman's  Eights  Under  Elective  Law — Berry  v.  M,  F.  Dono- 
van  and  Sans  (Inc.)  et  al.^  Supreme  Judicial  Court  of  Maine  {^Xo- 
vember  10^  1921)^  115  Athintic  Reporter^  page  £50. — M.  F.  Donovan 
and  Sons  (Inc.),  a  stevedoring  corporation,  contracted  to  discharge  a 
cargo  of  railroad  ties  from  a  vessel  tied  to  a  Portland  wharf.  Isaiah 
W.  Berry,  a  longshoreman,  was  employed  by  them  to  assist  in  the 
unloading.  In  performing  his  duties,  the  plaintiff  stood  on  a  plat- 
form on  the  wharf.  A  sling  operated  by  a  traveling  derrick  on  the 
vessel  in  bringing  one  of  its  loads  of  ties  from  the  vessel  knocked 
Berry  from  the  platform  to  the  wharf,  incapacitating  him  tempora- 
rily for  work.  The  company  was  an  assenting  employer  under  the 
workmen's  compensation  act.  The  employee  believing  himself  to 
be  within  the  act  made  an  application  for  an  allowance  of  com- 
pensation. An  award  was  granted,  from  which  an  appeal  was  taken. 
The  supreme  judicial  court  dismissed  the  appeal  and  affirmed  the 


wokkmbn's  oompeksation  227 

award.    Judge  Dunn  wrote  the  opinion  of  the  court  from  which  the 
following  is  quoted : 

The  ^wer  of  Congress  to  legislate  respecting  maritime  contracts 
is  paramount. 

Admiralty  and  maritime  jurisdiction,  as  these  terms  are  used  in 
this  country,  extend  not  only  to  all  things  done  upon  and  relating 
to  the  sea,  to  transactions  relating  to  commerce  and  navigation,  to 
damages  and  injuries  upon  the  sea,  and  all  maritime  contracts,  torts, 
and  injuries,  but  still  beyond  the  high  seas  to  waters  navigable 
therefrom. 

It  seems  almost  superfluous  to  say  that  a  State  may  neither  broaden 
nor  narrow  the  limits  of  maritime  law  and  admiralty  jurisdiction. 
State  laws  can  not  exclude  a  maritime  contract  from  the  domain  of 
admiralty  jurisdiction;  they  can  not  alter  the  limits  of  that  juris- 
diction.' A  State  can  only  authorize  the  enforcement  of  rights  by 
common-law  remedies,  "  or  such  remedies  as  are  equivalent  thereto.'' 
Under  the  judiciary  act  it  is  open  to  a  suitor  to  proceed  in  rem  in 
the  admiraltv  or  in  personam  in  the  same  jurisdiction,  or,  at  his 
election,  in  tne  stead  of  going  into  admiralty,  he  may  resort  to  his 
common-law  remedy  either  in  the  Federal  or  in  the  State  courts.  Of 
course,  he  may  not  for  the  one  thing  properly  prevail  in  both  juris- 
dictions. But  personal  suits  on  maritime  contracts  or  for  maritime 
torts  are  maintainable  in  the  State  courts.  If,  as  a  general  propo- 
sition, no  remedy  is  sought  against  the  vessel  itself,  the  case  is  not 
within  the  exclusive  jurisdiction  of  the  Federal  courts,  but  the  State 
courts,  administering  common-law  remedies,  have  concurrent  juris- 
diction. 

(n  the  case  in  hand,  the  plaintiff  is  not  assuming  to  enforce  a  suit 
in  rem  against  the  vessel,  nor  is  he  attempting  to  prosecute  a  suit  in 
personam  against  her  master  or  her  owner;  nor  to  extend  a  con- 
tractual relationship  born  of  State  legislation  beyond  an  immediate 
party,  or  the  insurance  carrier  of  the  immediate  party,  to  the  con- 
tract. His  attitude  is  that  he  and  his  employer,  enjoying  constitu- 
tional freedom  to  contract,  voluntarily  put  aside  rights  and  obliga- 
tions otherwise  vouchsafed  them,  and  therefore  substituted  the  new 
form  of  compensating  industrial  injuries  which  the  legislature  of 
their  State  has  provided.  Having  done  this  and  injury  having  be- 
fallen the  plaintiff  out  of  and  in  the  course  of  his  employment,  he 
insists  that  this  court  make  their  contract  to  square  with  the  de- 
mands of  real  justice  and  plain  common  sense,  that  his  rights  in  the 
dual  citizenship  of  State  and  nation  may  not  be  unjustly  infringed, 
and  that  the  remedial  legislation  out  of  which  the  contract  sprang 
may  be  judged  by  what  it  achieves  in  satisfying  the  righteous  de- 
mand of  society  for  a  justice  that  is  exact,  eaual,  and  full. 

The  presented  situation,  as  we  see  it  ana  understand  it,  is  this: 
First,  a  contract  between  a  stevedoring  corporation  and  a  vessel  to  dis- 
charge her  cargo;  the  contract  being  of  maritime  nature.  Next,  a 
contract  between  that  stevedoring  corporation  and  the  plaintiff,  hav- 
ing to  do  with  his  emplojrment  in  the  unloading;  this  too  may  be 
regarded  as  a  maritime  contract.  Finally,  between  the  same  steve- 
dore and  the  same  longshoreman,  a  contract  about  the  contract  that 
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the  J  already  bad  made;  fbe  latest  contract  touching  tiie  emy 
responsibility  for  possible  injuries  to  the  employee.  This  eojitract 
arose  out  of  and  by  force  of  the  State's  statute^  immediately  upon  the 
consummation  of  that  contract  made  next  before,  but  not  without 
the  express  assent  of  the  one  and  the  implied  assent  of  the^ther  of 
the  contracting  parties.  The  contract  relates  to  a  maritime  con- 
tract. It  springs  from  an  existing  maritime  contract.  Plainly,  if  the 
longshoreman  were  entitled  to  enforce  against  his  employer  an  action 
of  tort  for  personal  injuries,  it  would  seem  that  a  common-law 
remedy  in  personam  would  be  available,  whether  the  accident  hap- 

§ened  on  the  high  seas  or  near  shore  in  the  navigable  waters  of  the 
tate.  As  also  admiralty  would  have  jurisdiction.  The  stevedore 
and  its  longshoreman,  when  the  making  of  their  original  contract  of 
hire  was  complete,  must  be  held  to  have  voluntarily  agreed  that  if, 
in  the  course  of  the  latter's  employment,  disabling  or  fatal  injury 
should  come  to  him^  a  compensation  would  be  made  in  manner  and 
amount  as  defined  by  a  statute  of  their  State  to  the  exclusion  of 
liability  therefor  otherwise.  Without  such  voluntary  adoption  the 
statute  would  be  of  no  effect  between  the  parties.  Such  voluntaiy 
adoption  afforded  a  peculiar  remedy,  entitled  to  recognition  only  in 
the  State  granting  it,  though  it  might  apply  to  injury  occurring  else- 
where. No  reason  is  perceived  whv  it  would  not  oe  quite  as  com- 
petent for  them  to  fix  upon  a  mode  lor  determining  when,  where,  and 
the  extent  to  which  money  relief  or  compensation  should  be  forth- 
coming in  the  event  of  accident,  as  it  would  be  for  them,  after  the 
happening  of  an  accident,  amicably  to  make  adjustment  of  damages 
or  to  submit  the  question  to  the  determination  of  a  common-law 
arbitration,  or  for  the  injured  one  to  waive  his  right  to  dances,  or 
for  the  other  to  make  him  an  award  therefor — no  legal  liability  ex- 
isting. There  is  neither  change,  nor  attempt  to  change,  the  contract 
to  which  the  vessel  is  party ;  that  remains  the  same  in  every  court, 
maritime  or  common-law.  Employer  and  employee  mutually  sub- 
stitute for  rights  and  liabilities  which  the  law  would  imply  from  tlie 
contract  of  hiring  other  rights  and  liabilities  made  effective  by  a 
State-sanctioned  contract  of  their  own  making,  entered  into  to  re- 
move the  uncertainties  of  possible  lawsuits.  In  this  rigorous  climate, 
where  the  winds  of  common  sense  blow  free  and  strong,  that  con- 
tract seems  anchored  secure  within  a  safe  legal  haven. 

The  prevailing^  opinion  in  the  case  of  Knickerbocker  Ice  Co.  «. 
Stewart,  253  U.  S.  149,  40  Sup.  Ct.  438  [Bui.  No.  290,  p.  802],  is  ad- 
vanced by  the  defendants  as  of  relation  to  the  issue  as  pres^ited 
here.  The  light  to  be  got  from  that  deeision  of  the  highest  court  in 
the  land,  speaking  the  last  word  on  the  question  involved,  is  that 
the  Congress  exceeded  its  power  to  legislate  in  attempting,  as  against 
the  owner  of  a  barge,  and  in  defiance  of  that  owner's  will,  to  permit 
the  application  of  a  compulsory  compensation  law  of  New  York 
State  to  injuries  sustained  within  the  admiralty  and  maritime  juris- 
diction, by  the  owner's  emploj^'ee,  on  the  theory  that  such  legislation 
is  destructive  of  the  essential  harmony  and  unifoimitv  that  it  was 
meant  in  the  adoption  of  the  Constitution  that  the  Feaeral  Govern- 
ment should  provide  and  preserve  in  the  rules  concerningmatters 
maritime.  The  decision  must  be  accepted  ae  conclusive.  JBut  that 
decision  does  not  indicate  the  course  of  the  preeent  casa    Under  • 
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compulsory  statnte,  the  rights  and  liabilities  of  parties  arbitrarily 
arise  from  the  law.  Under  an  elective  statute  they  come  into  ex- 
istence from  contract.  The  distinction  and  the  difference  are  too 
clear  for  exposition.  And,  what  is  the  more,  undoubtedly  an 
independent  contractor  might  be  liable  to  his  own  employee,  re- 

gardless  of  whether  the  vessel  or  her  owner  would  be  or  not.  A 
tate  legislature  has  no  power  to  modify  or  abrogate  the  maritime 
law;  that  being  of  the  law  of  the  United  Stat^.  (Workman  v. 
New  York,  179  U.  S.  562,  21  Sup.  Ct.  212.)  The  legislature  of  the 
State  of  Maine  has  not  presumed  to  encroach  or  trench  upon  a 
I>ower  which  the  people  of  the  United  States  conferred  upon  the 
nation.  The  legislature  has  confined  itself  to  the  enactment  of  a 
law  intended  to  operate  only  in  those  instances  where  its  provisions 
are  voluntarily  contractually  adopted,  and  operative  solely  by  the 
procedure  of  the  statute  on  which  the  adoption  is  bottomed.  A 
contract  founded  on  that  law  is  of  right  entitled  to  the  rights  of  a 
contract  universally. 

The  Doey  case  [224  N.  Y.  30,  120  N.  E.  63],  and  the  concomitant 
ones  from  New  York,  involve  the  question  of  a  State  legislature  as- 
suming to  read  a  compensatory  contract  into  another  contract, 
whether  the  contracting  parties  of  their  volition  would  or  not. 
Upon  the  contractual  phase  of  the  situation,  the  final  arbiter  of 
Federal  questions  has  not  yet  said.  Until  it  shall  say  otherwise,  if, 
indeed  it  ever  shall,  our  ideas  of  the  nature  of  contracts  readily  lead 
us  to  the  conclusion  that  the  decision  of  the  chairman  of  the  accident 
commission  in  this  plaintiff's  case  is  invulnerable  to  attack. 


Workmen's  Compensation — ^Alien  Benefioiartes — Equal  Pro- 
tection OF  THE  Laws — Vietti  et  cH.  v.  George  K.  Mackie  Fuel  Co,^ 
Supreme  Court  of  Kansas  {May  7, 1921)^  197  Pacific  Reporter^  page 
881. — Victor  Vietti  was  employed  as  a  miner  for  the  defendant  com- 
pany. During  the  course  of  his  employment  a  rock  fell  from  the 
roof  of  the  mine,  resulting  in  instant  death.  The  only  question  that 
arose  was  as  to  the  amount  of  the  damages.  The  plaintiffs,  depend- 
ents of  deceased,  are  aliens  but  reside  in  Kansas.  The  contention 
is  on  the  following  provision  of  the  compensation  law : 

♦  •  ♦  And  provided,  however,  that  if  the  workman  does  not 
leave  any  dependents,  citizens  of  and  residing  at  the  time  of  the  acci- 
dent and  injury  in  the  United  States  or  the  Dominion  of  Canada, 
the  amount  of  compensation  shall  not  exceed  in  any  case  the  sum  or 
$750. 

The  lower  court  upheld  an  award  of  $3,435.12  by  substituting  the 
word  "  or  "  for  "  and  "  before  the  word  "  residing."  The  supreme 
court  affirmed  the  finding  of  the  lower  court,  but  on  different 
grounds,  stating  in  part : 

Sometimes  the  word  "  and  "  in  a  statute  may  be  construed  as  "  or," 
but  the  substitution  is  not  permissible  unless  the  manifest  intention 
of  the  legislature  re(]uires  it.  Nothing  in  the  context  of  the  act  nor 
in  the  reason  or  spirit  of  it  appears  to  warrant  such  robust  treatment. 
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Referring  to  the  treaty  between  the  United  States  and  Italy, 
which  calls  for  equal  treatment  of  nationals,  the  following  is  quoted 
from  the  opinion : 

The  treaty  is  not  only  binding  on  the  contracting  parties,  biit  must 
be  regarded  as  a  part  of  our  own  law,  effective  and  binding  upon 
legislatures  and  courts. 

If  there  is  a  conflict  between  the  treaty  and  the  statutory  provi- 
sion in  question,  the  treaty  must  control,  and  the  statute  give  way 
during  tne  existence  of  the  treaty.  It  will  be  observed  that  the 
treaty  plainly  purports  to  place  citizens  of  the  two  nations  upon  an 
equality  in  respect  to  their  persons  and  property  rights  where  citi- 
zens ox  one  country  are  domiciled  in  the  other,  and  there  is  also  a 
stipulation  that  the  relatives  and  heirs  of  an  injured  party  shall  be 
given  a  right  of  action  which  shall  not  be  restricted  on  account  of 
the  nationality  of  such  relatives  or  heirs. 

Regarding  the  constitutionality  of  the  provision,  the  court  said : 

It  may  be  added  that  the  statutorv  limitation  is  also  in  contraven- 
tion of  the  fourteenth  amendment  of  the  Federal  Constitution,  which 
provides  that  no  State  shall  "  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws."  Aliens  lawfully  resident  in 
the  State  are  within  the  protection  of  this  clause.  The  plaintiffs 
were  lawful  inhabitants  of  Kansas,  and  therefore  had  a  right  to 
invoke  the  protection  of  the  am^idment.  The  equality  clauses  of  the 
amendment,  it  has  been  determined,  ^  are  universal  in  their  appli- 
cation, to  all  persons  within  the  territorial  jurisdiction,  without 
regard  to  any  difference  of  race,  of  color,  or  of  nationality ;  and  the 
equal  protection  of  equal  laws  is  a  pledge  of  the  protection  of  equal 
laws."    ( Yick  Wo  v.  Hopkins,  118  U.  S.  856,  6  Sup.  a.  1064.) 


Workmen's  Compensation  —  Awards  —  Apportionment —  Lump 
Sums — Review — Texcu  Employers^  Ins,  Aasn,  v.  Bourdreaui/o  et  aZ., 
Commission  of  Appeals  of  Texas  {June  1^  1921)^  tSl  Southwestern 
Reporter^  page  766, — Israel  Bourdreaux  was  an  employee  of  the  Gulf 
Production  Co.,  which  company  was  a  subscriber  to  the  employers' 
liability  act  and  carried  a  policy  of  insurance  with  the  Texas  Em- 
ployers' Insurance  Association.  Bourdreaux  while  employed  by  the 
company  sustained  injuries  which  resulted  in  his  death,  leaving  a 
wife  and  two  minor  children.  The  industrial  accident  board  found 
that  the  wife  and  two  children  were  entitled  to  compensation  and 
made  an  award.  This  was  fixed  on  a  weekly  basis,  and  made  9 
percentage  allowance  to  the  claimants'  attorneys.  The  insurance 
company  contested  the  award,  which  was  set  aside  and  a  new  award 
made,  of  a  lump  sum,  the  court  holding  the  case  to  be  a  special  one, 
warranting  commutation.  One-third  of  the  award  was  to  be  paid 
to  the  attorneys,  and  two*thirds  to  the  beneficiaries.  One- 
half  of  the  two-thirds  was  to  be  paid  to  the  widow  of  the  de- 
oeaaed  employee  and  the  other  half  to  tiie  two  children  in  equal  parte. 
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The  case  was  then  taken  to  the  court  of  civil  appeals  on  the  ground 
that  the  lump  sum  was  not  justifiable,  nor  was  the  award  properly 
distributed.  However,  the  award  was  affirmed,  the  court  of  appeals 
holding  that  it  had  no  power  to  inquire  into  the  propriety  of  a  lump 
sum  award  on  an  appeal.  The  insurance  association  again  contested 
the  case,  claiming  error  on  both  points.  Chief  Justice  Phillips  of 
the  supreme  court  adopted  and  entered  as  the  judgment  of  the  court 
the  judgment  recommended  in  the  report  of  the  commission  of 
appeals.  The  decision  affirmed  the  lower  court  on  the  method  of 
distributing  the  compensation,  but  re\  rsed  the  decision  of  the  court 
of  appieals  in  so  far  as  it  held  that  the  findings  of  the  trial  court 
upon  the  issue  of  a  lump-sum  settlement  were  not  subject  to  review  in 
the  court  of  appeals.    The  decision  is  in  part  as  follows: 

The  statutes  of  descent  and  distribution  furnished  one  rule  for 
distributing  the  community  estate  of  a  deceased  husband  to  his  sur- 
viving wife  and  children,  and  another  for  distributing  among  them 
his  separate  estate.  (Article  2469  and  2462,  R.  S.  1911.)^  The  com- 
pensation awarded  in  this  case  is  neither  the  coDomunity  nor  sep- 
arate property  of  the  deceased.  It  does  '^  not  pass  to  the  estate  of 
the  deceased  to  be  administered  upon,"  but  is  payable  directly  to 
those  to  whom  it  is  awarded. 

The  compensation  provided  by  the  act  arises  out  of  the  contractual 
relation  between  the  employer  and  the  deceased  emplovee.  When 
awarded  for  death  of  the  emplovee,  it  is  in  substitution  tor  damages 
ordinarily  recovered  by  statute  because  of  the  death  of  the  employee 
due  to  the  negligence  of  the  employer.  (Middleton  v.  Texas  x*ower 
&  Light  Co.,  108  Tex.  96,  185  S.  W.  556.)  It  is  measured  by  the 
current  wages  of  the  deceased,  and  is  to  all  practical  purposes  to 
supply  to  his  beneficiaries  the  means  of  support  which  were  afforded 
by  his  wages  prior  to  his  death.  Its  payment  is  provided  for  **  from 
week  to  week  as  it  accrues,"  except  in  special  cases.  The  right  of 
the  deceased  to  have  compensation  paid  his  beneficiaries  in  case  of 
his  death  was  acquired  by  him  during  coverture.  His  wages  flow- 
ing from  his  contract  of  employment  under  which  he  was  working 
at  the  time  of  his  death  were  community  property.  The  compensa- 
tion measured  by  his  community  wages  and  having  its  source,  as  it 
were,  in  the  same  contract  of  employment,  partake  more  nearly  of 
the  nature  of  community  than  of  separate  property;  and  it  should 
be  distributed,  in  our  opinion,  according  to  the  statute  of  descent 
and  distribution  applicable  in  distributing  community  property. 
Under  this  statute  tne  apportionment  provided  is  one-half  to  the 
wife  and  one-half  to  the  children.  (Article  2469,  E.  S.  1911.^  Only 
two  of  the  children  being  beneficiaries,  the  proportion  should  be,  as 
between  the  wife  and  chiklren,  one-half  to  the  former  and  one-fourth 
each  to  the  latter. 

The  conclusion  that  this  apportionment  of  the  compensation  should 
be  made  was  reached  by  the  industrial  accident  board,  the  trial  court 
and  the  court  of  civil  appeals,  and  we  concur  therein. 

Were  the  findings  of  the  trial  court  with  respect  to  whether  the 
case  was  one  calling  for  a  lump  sum  settlement  subject  to  review 
by  the  court  of  civil  appeals } 
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The  trial  court  heard  the  case  de  novo,  and  made  its  findings  tipon 
all  the  issues,  including  the  issue  with  respect  to  a  lump-sum  award. 
We  see  no  reason  why  these  findings  are  not  subject  to  the  same 
character  of  review  on  appeal  to  which  findini^s  upon  other  fact 
issues  are  subject.  The  court  of  civil  appeals,  m  our  opinion,  has 
power  to  review,  and  should  review,  the  findings  upon  the  issue  of 
a  lump  sum  settlement. 

We  recommend  that  the  judgment  of  the  court  of  civil  appeals 
be  reversed,  and  that  the  cause  oe  remanded  to  that  court  fbr  a  re- 
view of  the  findings  and  conclusion  of  the  trial  court  with  respect 
to  whether  the  case  was  one  calling  for  a  lump  sum  award,  and  for 
further  orders. 

« 

Workmen's  Compensation — ^Awards — ^Basis — Business  •  Condi- 
tions— Capone^a  case^  Supreme  Judicial  Court  of  Massachusetts  (July 
5,  19il)j  1S2  Northeastern  Reporter^  page  Si. — ^Dominick  Capone 
brought  proceedings  under  the  workmen's  compensation  act  against 
the  A.  ft  J.  M.  Anderson  Mfg.  Co.,  his  employer,  and  the  insurance 
carrier,  for  compensation  for  injuries.  The  industrial  accident  board 
granted  an  award  of  two-thirds  of  the  difference  between  the  salary 
formerly  earned  and  his  salary  at  the  time  of  the  award.  The  su- 
perior court  affirmed  the  finding,  but  upon  appeal  to  the  supreme 
court  the  case  was  recommitted  to  the  industrial  accident  board  for 
further  hearing.    Judge  Carroll  said : 

When  the  employee  was  injured  his  work  was  that  of  operating 
a  milling  machine.  If  on  December  3,  1920  (from  which  time  he 
was  found  to  be  partially  incapacitated  for  labor),  he  was  in  fact 
able  to  operate  such  a  machine  and  could  secure  employment  at  this 
work,  then  there  was  no  incapacity  to  labor  resulting  from  the  in- 
jury. But  if  his  injured  finger  prevented  his  pursuing  his  former 
employment,  or  if  by  reason  of  business  conditions  he  could  not 
secure  work  at  this  occupation  and  his  ability  to  labor  in  other  pur- 
suits was  impaired  by  his  injuries,  this  circumstance  was  important 
in  determining  the  amount  of  wages  he  could  earn  and  should  be 
taken  into  account  in  deciding  what  compensation  should  be  awarded 
him  because  of  his  diminished  capacity  to  work.  Reduction  in  earn- 
ing capacity  occasioned  by  general  business  conditions  and  not  due 
to  the  injury  could  not  be  considered.  The  statute  contemplates  that 
compensation  is  to  be  paid  for  diminished  capacity  to  earn  wages; 
and  the  employee,  in  common  with  others,  must  bear  the  loss  resulting 
from  business  depression.  (Durney's  case,  222  Mass.  461,  111  N.  E. 
166  [Bui.  No.  224,  p.  228].)  If,  however,  the  employee  could  not 
return  to  his  former  employment  because  of  business  conditions  and 
sought  for  or  secured  employment  elsewhere  which  he  could  per- 
form, if  it  were  not  for  his  inability  because  of  his  injury,  his  earn- 
ing power  and  labor  efficiency  were  lessened  within  the  meaning  of 
the  statute,  and  he  was  entitled  to  the  compensation  provided.  (Sul- 
livan's case,  218  Mass.  141, 105  N.  E.  463  QBul.  No.  169,  p.  241] :  Du- 
Srey's  case,  219  Mass.  189, 106  N.  E.  686  [BuL  No.  169,  p.  2681. )  In 
Carry's  case,  235  Mass.  408, 126  N.  £.  894,  it  was  found  that  the  em- 
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ployee  was  no  longer  able  to  do  the  work  at  which  he  was  employed 
when  injured;  that  in  the  general  labor  market  his  capability  to  earn 
wages  was  diminished ;  and  the  decree  awarding  compensation  on  this 
ground  was  affirmed.  (Septimo's  case,  219  Mass.  430,  107  N.  E.  63 
[Bui.  No.  189,  p.  290].)  In  the  case  at  bar  it  has  been  found  that  be- 
cause of  the  employee's  injury  his  earning  capacity  was  reduced; 
but  the  record  does  not  show  that  he  failed  to  secure  work  at  his 
former  employment,  or  that  his  efficiency  in  that  work  was  in  any 
way  impaired.  In  our  opinion  the  case  snould  be  recommitted  to  the 
industrial  accident  board  for  further  hearing  on  this  point. 


Workmen's  Compensation — Awards — Basts  —  Earnings  —  Cerv- 
tralia  Coal  Co.  v.  Industrial  Commission  et  aZ.,  Supreme  Court  of 
Illinois  {April  W,  19il)^  190  Northeastern  Reporter^  page  726. — 
Ernest  Sundermeyer  was  injured  while  employed  as  a  miner  by  the 
Centralia  Coal  Co.  in  its  mine.  His  injuries  rendered  him  perma- 
nently wholly  incapacitated  for  work.  Previous  to  his  injury  Sun- 
dermeyer, who  had  been  paid  80  cents  per  ton  for  digging  and  load- 
ing coal,  had  been  assigned  to  a  driving  room  where  the  coal  lay 
beneath  a  roof  of  slate  8  feet  thick.  In  order  to  get  at  the  coal 
he  was  required  to  devote  much  time  and  effort  to  removing  the 
slate.  This  resulted  in  materially  reducing  the  rate  of  his  earnings. 
In  awarding  him  compensation  the  industrial  commission  computed 
his  average  weekly  wages,  not  on  the  basis  of  his  actual  earnings, 
but,  owing  to  the  circumstances  of  his  case,  on  the  basis  of  the  aver- 
age earnings  of  other  miners  in  the  company's  employ.  The  em- 
ployer objected  to  this  method  of  computation  and  appealed.  The 
circuit  court  affirmed  the  award  and  the  employer  again  appealed, 
but  the  decision  was  affirmed  and  the  award  allowed  to  stand  as 
rendered.    The  opinion  in  part  is  as  follows : 

Section  10  of  the  workmen's  compensation  act  provides  the  basis 
for  computing  the  compensation  provided  for  in  sections  7  and  8  of 
the  act.  Paragraph  (a)  of  section  10  provides  that  the  compensation 
shall  be  computed  on  the  basis  of  the  annual  earnings  which  the 
injured  person  received  as  salary  or  wages  if  in  the  employ  of  the 
same  employer  during  the  year  next  preceding  the  injury.  Employ- 
ment by  the  same  employer  is,  by  paragraph  (M  of  said  section, 
defined  as  ^^  employment  by  the  same  employer  in  tne  grade  in  which 
the  employee  was  employed  at  the  time  of  the  accident,  uninterrupted 
by  absence  from  work  due  to  illness  or  any  other  unavoidable  cause." 
Paragraphs  (d)  and  (e)  provide  for  the  method  by  which  the  daily 
and  weekly  basis  of  the  year's  work  is  computed.  Paragraph  (f) 
provides  for  compensation  for  certain  employees  not  subject  to  the 
preceding  paragraph& 

It  can  not  be  doubted  in  this  case,  from  the  facts  shown  in  the 
evidence,  that  Sundermeyer  did  not  earn  during  the  year  preceding 
the  accident  in  question  as  much  as  the  average  miner  employed  in 
this  mine.    It  is  also  evident  from  the  testimony  that  this  was  not 
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due  to  any  lack  of  industry  or  capability  on  his  part,  but  was  dm 
to  the  condition  of  the  room  in  which  he  was  required  by  his  em- 
ployer to  work.  There  appear  to  be  no  cases  in  this  State  where 
this  exact  question  has  been  presented,  nor  have  counsel  referred 
us  to  any  cases  in  other  jurisdictions,  and  upon  investigation  we  have 
been  unable  to  find  any  cases  directly  in  point  on  the  matter. 

If  Sundermeyer  was  -unable  to  earn  the  average  amount  earned 
bv  miners  in  the  mine  of  plaintiff  in  error  by  reason  of  his  own  in- 
ability or  lack  of  industry,  he  is  not  entitled  to  have  his  compensa- 
tion computed  upon  a  basis  of  the  average  earnings  of  miners  in  that 
mine.  To  hold  him  so  entitled  would  be  to  place  a  premium  upon 
idleness  and  inefficiency.  The  case  is  different,  however,  where  his 
inabilitv  to  earn  as  much  as  the  average  miner  in  the  mine  is  not 
due  to  his  fault,  or  to  the  fact  that  he  is  below  an  average,  miner, 
but  is  due  to  a  condition  under  which  he  is  put  to  work  bv  his  em- 
ployer, which  is  not  a  normal  and  recognized  incident  ol  the  em- 
ployment. In  such  cp«e  it  would  appear  to  have  been  the  intention 
of  the  legislature  that  such  employee  should  be  entitled  to  compen- 
sation based  upon  the  average  wage  of  the  adults  employed  in  said 
mine  in  the  same  class  or  gra^e  of  employment,  i.  e,,  that  of  miner. 

We  are  of  the  opinion  that  the  legislature  intended  by  paragraph 
(f )  of  section  10  to  provide  for  cases  of  this  character.  The  circuit 
court  therefore  did  not  err  in  confirminff  the  award. 

The  judgment  of  the  circuit  court  will  therefore  be  affirmed. 


Workmbk's  Compensation — Awards — DBDtrariONS — ^Voluntary 
Payments — Mercury  AvifUion  Co,  v.  Industrial  Accident  CommiS' 
sion  of  CoJiforma  et  al,^  Supreme  Cowrt  of  GdLiforma,  {June  fK, 
191^1)^  199  Facifie  Reporter^  P^ff^  505. — George  C.  Freeman,  em- 
ployed as  a  mechanic  for  the  Mercury  Aviation  Co.,  received  an 
injury  to  his  right  arm  while  cranking  an  aeroplane  motor  in  the 
course  of  his  employment.  He  was  totally  disabled  for  five  weeks, 
at  the  end  of  which  time  he  returned  to  work.  Because  of  his  in- 
juries he  performed  only  light  work,  but  at  the  same  rate  of  pay 
until  discharged  six  months  later.  After  his  discharge  he  was 
awarded  compensation.  The  commission  deducted  from  its  award 
the  money  paid  Freeman  for  four  of  the  five  weeks  he  was  sick,  but 
did  not  give  the  employer  credit  for  the  difference  in  salary  between 
a  mechanic's  wages  and  a  "  light- work  "  worker.  The  Mercury  Avia- 
tion Co.  brought  the  award  before  the  supreme  court  for  review  on 
the  ground  that  a  larger  credit  should  have  been  allowed  them  on 
account  of  the  100  per  cent  weekly  payments  it  made  to  the  employee 
continuously  from  the  date  of  injury  to  the  time  of  discharge.  That 
court,  through  Judge  Lennon,  affirmed  the  award  of  the  industrial 
accident  commission,  holding : 

An  employer  can  not  escape  the  payment  of  compensation  for  a 
permanent  partial  disability  solely  upon  the  ground  that  the  em- 
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ployee  returned  to  work  prior  to  the  termination  of  the  period  cov- 
ered b^  the  payments  and  for  the  same  wages  received  by  him  before 
the  injury. 

The  reemployment  of  the  injured  employee  was  entirely  optional 
with  petitioner,  just  as  it  was  optional  with  the  employee  to  continue 
workmg,  and  likewise  the  amoimt  of  wages  was  a  matter  for  the 
determination  of  the  parties.  Inasmuch  as  petitioner  chose  to  con- 
tinue full  payments  during  the  period  of  total  disability  in  the  ab- 
sence of  any  agreement  and  thereafter  to  accept  services  from  the 
employee  and  make  regular  payments  to  him  without  any  under- 
standing that  the  services  rendered  were  not  worth  the  sums  paid 
and  that  some  portion  thereof  was  paid  as  compensation,  it  is  not 
entitled,  as  a  matter  of  legal  right,  to  insist  upon  the  deduction  of 
the  payments  from  the  amount  of  the  award* 


Workmen's  CJompbnsation — ^Awahds — IifPAnnsD  PtJKonoN — ^Loss 
OF  Use  of  Ete — Partial  Loss  or  Use — "Member" — CMovitte  v. 
Zenith  Furnace  Co,^  Supreme  Court  of  Minnesota  {February  66^ 
1921)^  181  Northwestern  Reporter^  page  SJ^S. — ^Tony  Chiovitte,  while 
engaged  in  the  performance  of  his  duties,  sustained  an  injury  to  his 
right  eye,  which  resulted  in  permanently  impairing  the  sight  of  that 
eye  to  the  extent  of  68  per  centum  of  its  usefulness.  He  was  unable 
to  work  for  8  weeks  and  received  the  maximum  weekly  compensation 
of  $16  per  week  for  this  period.  He  then  returned  to  work,  earn- 
ing higher  wages  than  before  he  was  injured.  Chiovitte,  after 
bringing  the  necessary  proceedings,  was  granted  an  award  by  the 
district  court  of  $15  per  week  for  60  additional  weeks.  This  award 
was  made  on  the  theory  that  as  the  schedule  provided  a  fixed  com- 
pensation of  100  weeks  for  the  loss  of  the  sight  of  an  eye,  and  as 
Chiovitte  had  lost  68  per  cent  of  the  sight  of  his  eye,  he  should  be 
given  68  per  cent  of  the  compensation  for  the  total  loss  of  the  vision 
of  the  eye,  or  payments  for  68  weete.  The  defendant  company 
brought  a  writ  of  certiorari  to  the  supreme  court  to  review  this 
decision,  contending  that  this  was  not  an  injury  properly  coming 
under  the  schedule  in  the  workmen's  compensation  law,  and  as  Chio- 
vitte was  earning  more  money  than  he  did  before  his  injury  he  was 
not  entitled  to  further  compensation.  The  court  affirmed  the  award 
and  decision  of  the  district  court  in  an  opinion  of  which  the  follow- 
ing is  a  part: 

The  compensation  for  the  loss  of  one  eye  is  a  specified  weekly 
payment  for  a  period  of  100  weeks,  but  the  compensation  for  the 
partial  loss  of  the  sight  of  one  eye  is  not  specifically  stated  in  tiie 
schedule.  The  compensation  for  the  total  loss  of  the  sight  of  both 
eyes  is  a  specified  weekly  payment  for  the  period  of  550  weeks,  but 
the  compensation  for  the  partial  loss  of  the  sight  of  both  eyes  is  not 
sgeci&ciHy  stated  in  the  schedule. 
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Defendant  contends  that  as  the  compensation  for  partial  loss  of 
the  sight  of  an  eye  is  not  specifically  stated  in  the  schedule,  the  case 
is  governed  by  the  clause  which  provides  that — 

'^In  all  other  cases  of  permanent  partial  disability  not  above 
enumerated  the  compensation  shall  be  sixty-six  and  two-thirds  per 
centum  of  the  difference  between  the  wage  oi  the  workman  at  the  time 
of  the  injury  and  the  wage  he  is  able  to  earn  in  his  partially  disabled 
condition,'^  and  that  consequently  {)laintiff  is  not  entitled  to  further 
com{)ensation  as  he  is  receiving  higher  wages  than  he  received  at 
the  time  of  the  injury. 

The  statute  contams  a  lengthy  schedule  sp^ifically  prescribing 
the  compensation  to  be  paid  K)r  the  loss  of  various  memoers  of  the 
body  therein  named,  ana  recognizes  the  loss  of  any  such  member  as 
constituting  a  permanent  partial  disability.  For  the  injuries  enu- 
merated in  the  schedule,  tne  prescribed  compensation  is  to  be  paid, 
and  the  liability  therefor  is  made  absolute  and  is  not  dependent  upon 
an  actual  decrease  in  earnings.  After  prescribing  the  compensation 
for  the  injuries  specifically  named,  me  statute  further  provides 
that — 

"  In  cases  of  permanent  partial  disability  due  to  injury  to  a  mem- 
ber, resulting  in  less  than  total  loss  of  such  member  not  otherwise 
compensated  in  this  schedule,  compensation  shall  be  paid  at  the 
prescribed  rate  during  that  part  of  the  time  specified  in  the  schedule 
for  the  total  loss  of  the  respective  member,  which  the  extent  of 
injury  to  the  member  bears  to  its  total  loss.** 

This  provision  recognizes  that  an  injury  which  results  in  less  than 
total  loss  of  a  member  constitutes  a  permanent  partial  disability  to 
the  extent  which  the  "  injury  to  the  member  bears  to  its  total  loss.'' 
and  prescribes  as  compensation  therefor  a  like  proportional  part  of 
the  compensation  allowed  for  such  total  loss.  (State  ex  rel.  v.  Dis- 
trict Court,  136  Minn.  147,  161  N.  W.  391.)  The  obligation  to  pay 
the  prescribed  compensation  for  such  partial  disability  is  not  depend- 
ent upon  an  actual  decrease  in  earnings  but  is  made  absolute. 

The  compensation  for  the  loss  of  one  eye  is  a  specified  weekly 
payment  for  a  period  of  100  weeks.  Plaintiff  lost  68  per  centqm  of 
the  sight  of  one  eye  and  therefore  became  entitled  to  the  specified 
weekly  payment  for  a  period  of  68  weeks.  The  trial  court  correctly 
so  held,  and,  as  plaintiff  had  received  compensation  for  only  8  weeks, 
awarded  it  to  him  for  the  remaining  60  weeks. 

A  question  is  raised  as  to  whether  an  eye  is  included  in  the  term 
^  member  "  as  used  in  the  statute.  An  examination  of  the  various 
statutory  provisions  relating  to  the  eye  and  of  the  manner  in  which 
the  term  "member "  is  used  in  the  statute  leaves  no  doubt  that  this 
term  was  intended  to  refer  to  and  include  the  eye  as  well  as  the  other 
integral  parts  of  the  body  named  in  the  schedule. 


Workmen's  Compensation — Awards — ^Loss  of  Several  FrwoERS — 
Method  op  Comptttation — North  Beck  Mining  Co,  et  al.  v.  Industrial 
Commission  of  Utah^  Supreme  Ceurt  of  Utah  {July  *7,  iftPi),  200 
Pacific  Reporter^  pa^e  111. — Arvid  Erickson  while  employed  as  a 
miner  for  the  North  Beck  Mining  Co.  was  injured,  resulting  in  the 
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amputation  of  the  first  three  fingers  of  his  right  hand.  The  in- 
dustrial commission  made  an  award,  and  the  mining  company  had 
the  record  transmitted  to  the  supreme  court  for  review.  The  prin- 
cipal(queati(Mi  involved  was  the  correctness  of  the  award.  The  plain- 
tiffs argue  that  the  compensation  for  the  loss  of  each  individual  finger 
flhoukl  be  added,  which  would  amount  to  55  weeks'  instead  of  75 
weeks'  compensation  as  awarded  by  the  commission. 

The  supreme  court  through  Judge  Weber  affirmed  the  award  for 
the  following  reasons: 

It  is  a  matter  of  common  knowledge  that  if  one  finger  on  a  hand 
is  aniputated  the  adjoining  fingers  begin  to  fimction  for  the  missing 
member,  and  soon  acquire  the  power,  to  a  gteat  extent,  of  taking  the 
place  of  the  lost  finger.  It  follows  that  the  loss  of  two  adjoming 
fingers  must  necessarily  be  something  more  than  the  sum  of  the  loss 
of  each  finger  separately.  If  all  the  fingers  of  a  hand  are  ampu- 
tated, it  would  not  amount  to  the  total  loss  of  the  use  of  the  hand, 
because  the  palm  of  the  hand  would  still  be  of  some  use.  But  it 
would  not  be  fair,  and  we  do  not  think  it  was  intended  by  the 
statute  as  amended  in  1919,  to  compensate  for  the  loss  of  all  the 
fingers  by  adding  the  scheduled  benefits  for  the  loss  of  each  finger. 
In  1919  the  law  was  amended  by  adding  to  the  schedules  for  specific 
losses  this  provision: 

'^  Any  other  disfigurement,  or  the  loss  of  bodily  function  not  others 
wise  provided  for  herein,  such  period  of  compensation  as  the  com- 
mission shall  deem  equitable  and  in  proportion  to  compensation  in 
othen  cases  not  exceeding  two  hundred  weeks. " 

It  seems  plain  and  clear  to  us  that  this  amendment  was  adopted 
for  the  express  purpose  of  providing  fair  and  adequate  compensa- 
tion in  cases  like  the  one  before  us.  The  majority  of  the  commis- 
sion in  making  the  award  based  it  on  the  idea  that  where  several 
fingers  are  lost  it  is  the  loss  of  a  "  bodily  function  not  otherwise  pro- 
vimd  for"  in  the  schedule,  and  that,  therefore,  the  compensation 
must  be  awarded  in  proportion  to  the  loss  of  use,  to  be  ascertained 
by  evidence,  which  the  loss  bears  to  the  total  loss  of  the  hand. 

To  allow  for  the  decreased  usability  of  the  hand  when  more  than 
one  finger  is  lost  is,  in  our  opinion,  a  fair  method  of  compensa- 
tion, and  is  also  the  method  contemplated  by  the  legislature  when 
in  1919  it  amended  the  industrial  act 


Workmen's  Compensation— Awards — Permanent  Partial  Disa* 
BiMTT — Loss  of  Use  op  Arm — Temporary  Partial  Disability — 
Wrenn  v.  Connecticut  Brass  Co.  et  al.^  Supreme  Court  of  Errors  of 
Connecticut  (February  21  y  1921)^  119  Atlantic  Reporter y  page  6S8. — 
While  working  for  the  Connecticut  Brass  Co.,  Maurice  Wrenn  sus- 
tained a  fracture  of  his  left  arm  which  left  it  in  a  twisted  and  un» 
natural  position.  This  injury  occurred  on  March  6,  1915,  Sur- 
geons believed  that  the  arm  could  be  restored  to  normal  by  means 
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of  a  bone  graft.  The  operation  was  accordingly  performed,  but 
unfortunately  it  proved  unsuccessful  and  a  suppurative  process  per- 
sisted, so  that  on  June  26,  1916,  all  hope  of  restoring  the  arm  to 
normal  was  abandoned.  The  compensation  commissioner  held  that 
the  arm  was  not  finally  determined  to  be  useless  until  June  26, 1916^ 
and  that  the  employee  was  entitled  to  compensation  for  the  period 
from  the  date  of  the  injury  (March  6,  1915)  to  the  date  the  arm  was 
finally  found  to  be  useless,  in  addition  to  the  specific  compensation 
for  permanent  partial  disability  resulting  from  the  loss  of  the  use 
of  the  arm.  The  employer  appealed  to  the  superior  court,  which 
dismissed  the  appeal  and  affirmed  the  award  and  the  employer  again 
appealed.  In  affirming  the  award  in  favor  of  Wrenn  the  court  said, 
in  part: 

All  reasonable  efforts  should  be  used  to  save  an  injured  arm  or 
limb,  and  thus  prevent  the  necessity  for  its  amputation,  or  its  com- 
plete loss  of  usefulness.  Until  the  time  for  such  effort  has  passed 
professional  skill  should  be  directed  to  the  attempt  to  effect  a  cure. 
When  competent  professional  opinion  upon  fair  examination  reaches 
the  conclusion,  or  should  reach  the  conclusion,  that  it  is  not  reason- 
able to  expect  to  cure  or  improve  the  injured  arm,  it  can  then  be  said 
for  the  first  time  that  the  loss  of  this  member  has  occurred.  Then, 
unless  something  further  must  be  done  to  improve  or  heal  the 
member,  there  exists  the  condition  described  in  the  statute,  ^  the 
complete  and  permanent  loss  of  the  use  of  one  arm."  and  the  specific 
compensation  provided  by  statute  is  then  due.  But  this  does  not 
compensate  the  injured  employee  for  the  period  between  the  d^te  of 
injury  and  the  date  of  determination  of  the  complete  loss  of  use. 
The  mcapacity  during  this  period  may  have  been  total  or  partial 
and  our  act  provides  compensation  for  this  period  of  incapacity  as 
well  as  for  the  complete  and  permanent  loss  of  the  use  of  the  arhi. 

The  loss  of  the  arm  through  amputation  occurs  when  the  ampu- 
tation takes  place.  The  complete  and  permanent  loss  of  the  use  of 
the  arm  occurs  when  no  reasonable  pro^osis  for  complete  or  partial 
cure  and  no  improvement  in  the  physical  condition  or  appearance 
of  the  arm  can  be  reasonably  made.  Until  such  time  the  specific 
compensation  for  the  loss  or  for  the  complete  and  permanent  loss 
of  the  use  of  the  arm  can  not  be  made. 

In  this  case  the  treatment  of  the  arm  was  continued  up  to  Augxist 
1,  1916,  and  as  we  understand  the  finding,  ceased  and  the  wound  in 
the  arm  finally  healed  at  this  time.  Not  until  then  did  the  period 
of  incapacity  for  which  the  injured  employee  was  entitled  to  com- 
pensation cease  and  the  condition  of  a  complete  and  permanent  loss 
of  the  arm  exist. 


Workmen's  CJompensation — ^Awabds — ^Proximate  Cause — ^Evi- 
dence— Surgical  Operation  not  Required  bt  Injury — Dviac  v. 
Proctor  <6  Bowie  Oo.  et  d.^  Supreme  Judiddl  Court  of  Maine  {JuJy 
8y  1921) ,  m  AUanHe  Reporter^  page  893, — Joseph  Dulac  while  in  the 
employ  of  th#  defendant  company  was  injured,  causing  an  epigastric 
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hernia.  When  the  physician  operated  Dulac  employed  him  indepen- 
dently to  operate,  under  the  same  anesthetic,  for  an  inguinal  hernia  of 
long  standing.  The  operation  resulted  in  death  from  postoperative 
surgieiil  shock.  Mrs.  Joseph  Dulac  brought  proceedings  under  the 
workmen's  compensation  act  and  obtained  an  award  of  compensation. 
The  employer  and  insurance  carrier  appealed.  The  supreme  judicial 
court  sustained  the  appeal  and  dismissed  the  petition,  because  the 
evidence  left  it  uncertain  whether  the  servant  would  have  died  from 
the  shock  of  the  operation  for  the  epigastric  hernia  alone.  Judge 
Speaf  speaking  for  the  court  said  in  part : 

Inasmuch  as  the  evidence  fails  to  show  that  the  injury  affected  the 
inguihal  hernia  at  all,  the  plaintiff  then  leaves  it  to  uncertainty  or 
conjecture  whether  the  decedent  would  have  died  from  the  shock  of 
the  ventral  hernia,  and  can  not  then  recover,  because  she  must  prove 
that  fact  In  Westman's  case,  118  Me.  138,  106  Atl.  535,  it  is  said : 
'^  It  is  undoubtedly  true,  and  has  been  frequently  so  held,  that  the 
burden  of  proof  rests  upon  the  claimant  to  prove  the  facts  necessary 
to  establish  a  right  to  compensation  imder  the  compensation  act." 

In  Mailman's  case,  118  Me.  182, 106  Atl.  606,  it  is  said :  "  There  must 
be  some  competent  evidence.  It  may  be  ^slender.'  It  must  be  evi- 
dencei,  however,  and  not  speculation,  surmise,  or  conjecture." 

Both  operations  were  performed.  The  patient  did  not  survive. 
The  evidence  leaves  it  in  doubt  whether  the  postoperative  shock  of 
the  ventral  hernia  caused  the  death,  but  without  any  doubt  that  the 
operation  upon  the  inguinal  hernia  contributed  thereto.  Under  the 
plaintiff's  legal  contention,  therefore,  that  the  postoperative  shock 
of  both  operations  contributed  to  the  death,  for  one  of  which  the 
defendant  was  not  responsible,  it  still  remains  in  the  realm  of  surmise, 
^uess^  or  conjecture  whether  the  accident,  which  did  not  affect  the 
mguixxal  hernia,  was  the  direct  cause  of  the  decedent's  death. 


Workmen's  Compensation — Awards — ^Remarrtaoe  of  WnxDw — 
Chuo's  Bights — Subsequent  Legislation — Biggs  v.  Lehigh  Part- 
land  Cement  Go.^  Appellate  Coy/rt  of  Indiana  {May  Sl^  1921)^  ISl 
Northeastern  Reporter^  po^^  iSl. — Fred  Biggs  on  November  16, 1918, 
while  in  the  employment  of  the  cement  company  received  an  injury 
tiiat  resulted  in  his  death.  The  industrial  board  of  the  State  ap- 
proved of  an  agreement  made  on  January  22,  1919,  between  Ida 
Riggs,  wife  of  the  deceased,  and  the  cement  company,  by  the  terms 
of  which  the  cement  company  agreed  to  pay  the  widow,  for  herself 
and  child,  compensation  at  the  rate  of  $13.20  per  week  for  300  weeks, 
which,  however,  would  terminate  in  case  the  mother  remarried,  in 
accordance  with  the  terms  of  the  workmen's  compensation  law.  At 
the  1919  session  of  the  legislature  the  law  was  changed,  providing  that 
tibe  marriage  of  a  widow  shall  terminate  her  own  dependency  but  not 
the  dependency  of  her  child.  After  the  amendment  became  effective 
tlie  mddow  remarried.    After  the  marriage  the  board,  on  applicatioli 
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of  the  cement  company,  ordered  that  compensation  cease  from  and 
after  the  marriage.  Ida  Biggs  Todd,  as  the  next  friend  of  her  child, 
Lelia  Irene  Riggs,  filed  an  application  for  the  payment  of  compensa- 
tion notwithstanding  her  marriage.  The  board  ordered  that  tl^  child 
would  take  nothing.  From  this  order  the  case  was  appealed.  The 
appellate  court  held  that  the  amendment  of  1919  was  of  no  effect, 
saying  that  ''  legislation  diould  be  given  a  prospective,  rather  than 
a  retroactive  eflfect ''  and  further  : 

It  is  the  duty  of  the  industrial  board,  when  making  an  award*  to 
fix  the  rights  of  the  parties  in  accordance  with  the  law  as  it  existed 
at  the  time  of  the  injury  to  the  workman. 

We  are  of  the  opinion  that  the  rights  of  all  concerned  wer^  fixed 
by  the  act  under  which  the  award  was  made,  and  may  not  be  modified 
by  subsequent  legislation.  If  the  legislature  may  increase  awards, 
it  may  also  decrease  awards.  To  permit  subsequent  legislation  to 
increase  or  diminish  the  compensation  specified  in  awards  would  be  to 
strike  down  vested  rights.  Then  no  one  would  be  secure.  The  re- 
sulting uncertainty,  distrustj  and  confusion  would  destroy  the  com- 
pensation plan  itself.  To  give  to  the  amendment  the  effect  desLred 
by  appellant  would  be  to  confer  on  the  child  a  substantive  right 
which  she  did  not  possess  at  the  time  of  the  injury  and  death  of  her 
father,  and  to  impose  on  the  employer  a  burden  not  imposed  by  the 
law  at  that  time,  and  would  be  giving  an  unwarranted  retroactive 
effect  to  the  amendment. 


Workmen's  Compensation — Awards — Review — Chanoe  in  Con- 
dition— Lambert  et  oH.  v.  Powers^  AppeUaie  Court  of  Indiana  {Jtms 
Pj  1991)^  ISl  Northeastern  Reporter^  page  ^BO. — ^An  agreement  be- 
tween Milton  Powers,  an  employee  of  Edwin  M.  Lambert,  for  com- 
pensation for  personal  injuries  was  approved  by  the  industrial  board 
and  a  judgment  had  been  rendered  against  the  employer  in  accordance 
with  such  agreement  and  compensation  was  paid  for  a  time.  The 
employer  and  the  insurance  carrier  applied  for  a  review  on  account 
of  changed  conditions,  in  the  meantime  terminating  payments.  The 
industrial  board  ordered  the  award  on  the  basis  of  permanent  partial 
disability,  and  made-  an  order  denying  the  employer's  and  insurance 
carrier's  petition  for  review,  holding  that  there  had  been  no  change 
in  conditions.  The  appellate  court  affirmed  the  award,  with  the 
penalty  fixed  by  statute,  in  an  opinion  b}'^  Judge  McMahon  in  part  as 
follows: 

The  provision  of  the  statute  is  that  no  application  for  a  review 
on  account  of  change  of  conditions  shall  be  filed  by  either  party  after 
the  expiration  of  one  year  from  the  termination  of  the  compensation 

Seriod  fixed  bv  the  original  award.    Time  for  filing  such  application 
oes  not  run  from  the  date  of  the  award  as  claimed  by  appellee,  but 
from  the  end  of  the  compensation  period  fixed  by  the  award. 

Appellee  also  contends  that  this  cause  should  oe  dismissed  for  the 
reason  that  the  agreement  for  compensation  and  the  award  of  the 
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board  approTing  the  same  have  been  merged  into  a  judgment  by  the 
Grant  circuit  oourt. 

The  fright  of  the  board  to  change  or  modify  an  award  is  expressly 
recognized,  and  when  an  award  is  modified  by  the  board,  it  becomes 
the  diity  of  the  court  on  proper  application  to  modify  the  judgment 
theretofore  rendered  so  as  to  correspond  with  .the  award  as  modified 
by  the  board. 

A  cl^ision  of  the  questions  thus  presented  requires  that  we  weigh 
conflicting  evidence.  This  we  have  refused  to  do  so  often  that  it 
would  seem  that  employei^s  and  insurance  carriers  should  realize  that 
when  (here  is  any  evidence  to  support  the  award,  it  does  not  show 
propel  respect  for  the  law  to  prosecute  an  appeal  when  the  only 
question  involved  requires  the  court  to  weigh  conflicting  evidence. 
This  record  also  shows  a  striking  illustration  of  the  disposition  of 
employers  or  insurance  carriers,  or  both,  not  only  to  prosecute  need- 
less appeals,  but  also  an  utter  disregard  of  their  agreement  to  pay 
compensation  and  the  award  of  the  board,  by  arbitrarily  stopping 
the  weekly  payments  of  compensation  according  to  the  award  with- 
out first  filing  their  application  for  a  review  on  account  of  change  in 
the  employee's  c(»idition.  At  the  time  appellants  filed  their  applica- 
tion lierein,  they  were  owing  appellee  approximately  $750,  and  the 
same  was  not  paid  until  they  were  compelled  to  make  such  payment 
or  be  denied  a  hearing  on  their  application,  and  when  they  made 
their  payment  it  was  at  a  time  when  they  were  over  two  years  in 
default.  The  time  has  come  when  employers  and  insurance  carriers 
should  understand  that  they  are  entitled  to  no  consideration  when 
they  are  in  default  in  payment  of  compensation. 

The  award  is  affirmed  with  the  penalty  as  fixed  by  statute. 


Wo^kmsk's  Compensation  —  Awakus — Review — Disoount  fob 
Earli^  Patmhnts — ^Befusal  to  Submit  to  Opekatton — Western  In- 
demmity  Co.  v.  MUam^  Court  of  Civil  Appeals  of  Texas  (April  7, 
1921)  yt 30  Southwestern  Reporter^  V^9^  ^^^' — Henry  M.  Milam,  an 
employee  of  the  Rutt  Home  Builders,  sustained  an  injury  on  January 
17,  1919,  while  in  the  course  of  his  employment.  The  Rutt  Home 
Builders  had  a  policy  with  the  Western  Indemnity  Co.,  which  policy 
insured  the  employees  of  the  subscribers  against  injuries  under  the 
workmen's  compensation  act  of  Texas.  The  industrial  accident 
board  made  an  award  in  favor  of  Milam,  and  the  Western  Indemnity 
Co.  filed  a  suit  to  set  aside  the  award,  but  judgment  was  rendered  in 
favor  of  the  defendant.  The  court  increased  the  amount  of  the  pay- 
ments by  correspondingly  decreasing  the  number  of  weeks.  The  In- 
demnity Co.  appealed  to  the  civil  court  of  appeals  which  affirmed  the 
lower  court.  The  decision  upheld  the  action  of  the  lower  court  on 
the  change  in  the  plan  of  payments  on  testimony  that  showed  that 
Milam  had  a  wife  and  seven  childi^en  and  did  not  have  an  independ- 
ent income.  The  court  reformed  the  judgment  of  the  lower  court  ao 
as  to  allow  a  discount  as  in  the  case  of  a  lump  sum  ii^ttlement.    I|i 
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referring  to  Milam's  refusal  to  submit  to  a  surgical  operation  the 
court  said  that  he  was  justified  in  doing  so,  as  he  acted  under  the 
advise  of  the  skillful  physicians  who  were  treating  him,  and  therefore 
he  did  not  refuse  ^  to  accept  or  receive  "  medical  treatmentjt 


j  Wobkmbn's  Comfensatton — AwAitDS — Review — ^Epfbct  of  Stjper- 

I  VENiNG  Insanity — TForrf  v.  Heth  Bros,  et  al.^  Supreme  Cattrt  of 

Michigan  {Dec.  Sl^  19£0)^  180  Northwestern  Reporter^  page  H5.— 
Herbert  Ward  sustained  an  injury  to  his  right  anJde  while  in  the  de- 
fendant's employ.  He  made  an  agreement  with  defendant'  and  its 
insurer  whereby  he  was  to  receive  $7,425  per  week  for  total  disability. 
Later  when  the  disability  ceased  to  be  total  and  was  yet  partial  an- 
other agreement  was  made  whereby  he  was  to  receive  $3,425  per  week 
during  disability.  Both  agreements  were  approved  by  the  industrial 
accident  board.  About  two  years  after  this  last  agreement  Ward  be- 
came insane  and  was  committed  to  an  asylum.  The  employer  and  its 
insurer  petitioned  to  be  relieved  from  making  further  comi>ensation 
payments  by  reason  of  Ward's  insanity.  The  petition  was  denied  and 
defendants  appealed.  In  affirming  the  decision  denying  the  petition 
and  in  upholding  the  award  the  court  said  in  part : 

We  doubt  if  defendants  really  claim  that^imply,  the  intervening 
insanity  would  relieve  them  from  liability.  We  understand  their  real 
position  to  be  that  the  disability  from  which  claimant  has  suffered 
since  April  23,  1919,  was  due  to  disease  and  not  the  injury  of  Feb- 
ruary 12, 1916. 

However,  we  are  of  the  opinion  that  the  position  of  claimant  upon 
that  subject  is  fully  sustained  by  the  authorities  cited.  In  other 
words,  that  the  supervening  insanity  of  the  claimant  does  not  justify 
defendants  in  stopping  payment  of  compensation. 

The  order  of  the  board  in  denying  defendants'  petition  is  affirmed, 
with  costs. 

Workmen's  Compensation — Awards — Review — Refusal  to  Pkk- 
MiT  Surgical  Operation — Strong  v.  Sonken-Gala/mha  Iron  &  Metal 
Co.^  Supreme  Court  of  Kansas  (May  7, 1921)^  198  Pojcvflc  Reporter ^ 
page  182, — William  J.  Strong  received  an  injury,  resulting  in  hernia, 
that  totally  incapacitated  him  from  work.  An  arbitrator  awarded 
plaintiff  $500.26  as  the  amount  due  up  to  the  time  of  the  award  and 
a  weekly  payment  for  8  years  thereafter  on  the  same  basis,  namely, 
$10.65  per  week.  Defendant  company  paid  the  lump-sum  amount 
and  on  the  same  day  filed  a  petition  to  review  the  award.  The  dis- 
trict court  stated  that  Strong  should  submit  to  an  operation,  having 
all  expenses  paid,  and  in  case  of  refusal,  his  compensation  would  bo 
cut  down  to  $7.60  per  week  for  25  weeka  Judgment  was  rendered 
accordingly  and  the  plaintiff  appealed.    In  the  supreme  court  the 
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jud^ent  was  affirmed,  the  court,  speaking  through  Judge  Marshall, 
saying  in  part: 

If  misfortune  overtakes  [a  man]  in  anj  way,  and  that  misfortune 
detracts  from  hid  ability  and  renders  him  less  able  to  work,  men- 
tally or  physically,  and  the  effect  of  the  misfortune  can  be  removed, 
it  is  his  duty  to  do  the  thing  that  will  restore  him,  even  if  there  is 
pain  and  danger.  There  is  no  law  to  compel  a  man  to  perform  any 
of  these  duties,  but  nevertheless  they  exist. 

The  plaintiff  has  been  injured.  The  injury  can  be  remedied,  and 
he  can  be  restored  to  his  former  condition.  It  is  his  duty  to  do  what- 
ever is  necessary  to  restore  him.  If  he  refuses  to  perform  that  duty, 
he  should  not  ask  the  State  nor  any  person  to  assist  him  in  that  rt/- 
fusal.  He  can  not  be  compelled  to  undergo  an  operation,  but  he 
can  be  told  that  if  he  refuses  he  shall  not  receive  compensation  for 
that  which  he  voluntarily  continues. 

The  reasonableness  of  the  refusal  of  an  injured  employee  to  sub- 
mit to  an  operation  has  been  considered  in  most,  if  not  aU,  the  cases 
where  he  has  been  denied  compensation  on  account  of  such  refusal. 
That  reasonableness  has  been  disposed  of  in  those  cases  as  a  question 
of  fact.  It  is  a  question  of  fact  that  must  be  determined  by  the  trior 
of  facts,  and  when  he  has  determined  it,  and  his  conclusion  is  sup- 
ported by  evidence,  that  conclusion  is  binding  on  this  court  the  same 
as  the  determination  of  any  other  question  of  fact.  In  the  present 
case  the  district  court  tried  the  fact  of  the  reasonableness  of  the  re- 
fusal of  the  plaintiff  to  permit  an  operation.  The  court  in  substance 
found  that  the  plaintiff's  refusal  was  unreasonable. 

Compensation  for  total  disability,  $10.65  a  week,  was  awarded. 
The  court  found  that  there  was  no  total  disability,  and  that  the  plain- 
tiff was  entitled  to  recover  $7.50  a  week  during  partial  disability. 
This  amounted  to  a  finding  that  the  award  of  the  arbitrator  was 
grossly  excessive,  and  brou^t  the  proceeding  within  the  statute  au- 
thorizing a  review  of  the  award  by  the  district  court. 


Workmen's  Compensation — Casual  Emplotmbnt — Purpose  of 
Employer's  Trade  or  Business — Oliphant  v.  Hawkinson^  Supreme 
Court  of  lawa  {June  26^  1921)^  183  Northwestern  Reporter^  p<ige 
806. — Jacob  Wachal  was  a  retired  farmer.  He  owned  a  farm  2  miles 
from  Walker,  Iowa,  which  was  leased  to  a  tenant.  On  July  25, 1916, 
he  hired  Hawkinson,  a  carpenter,  to  build  a  comcrib  on  this  farm. 
In  measuring  some  work  on  the  foundation  Hawkinson  went  behind 
a  fellow  workman  who  was  drawing  a  nail  with  a  pinch  bar,  and  the 
end  of  the  bar  flew  back,  striking  Hawkinson  in  the  right  eye,  destroy- 
ing the  sight.  It  is  for  this  injury  that  compensation  is  claimed. 
The  industrial  commission  made  an  award  to  Hawkinson,  which  on 
appeal  to  the  district  court  was  affirmed.  Jacob  Wachal  died,  and 
the  executor  of  his  estate  prosecuted  an  appeal  to  the  supreme  court. 
That  court  reversed  the  judgment  of  the  district  court,  holding  that 
the  employment  was  purely  casual  and  not  for  the  purpose  of  the 

101296'— 22 17 


244  TEXT  AND  SUMMARIES  OF  BEGISIONS. 

employer's  trade  or  business.    Judge  Fayille  in  the  course  of  his 
opinion  said : 

It  is  claimed,  however,  that  a  corncrib  was  a  necessary  adjunct  to 
tiie  successful  operation  of  the  farm,  that  the  owner  received 
"pecuniary  gain^'  by  having  the  same  constructed,  and  therefore 
causing  the  corncrib  to  be  built  was  part  of  his  "  business."  As  be- 
fore stated,  we  do  not  believe  the  legislature  ever  intended  any  such 
interpretation  should  he  placed  upon  this  act,  and  we  so  hold.  But 
if  we  should  accept  the  construction  contended  for,  then  we  are  at 
once  brought  face  to  face  with  the  provisions  of  section  2477m,  which 
declares  that  the  act  "  shall  not  apply  to  any  household  or  domestic 
servant,  farm,  or  other  laborer  engaged  in  agricultural  pursuits." 

If  Wachal  was  engaged  in  any  '^  trade  or  business "  at  all,  it  was 
the  care,  upkeep,  and  improvement  of  his  farm.  If  this  is  to  be  de- 
nominated "  a  business  "  or  "  pursuit,"  it  was  more  nearly  an  "  agri- 
cultural pursuit"  than  anything  else.  If  the  building  of  the  corn- 
crib was  necessary  for  the  proper  conduct  of  the  "  business  "  of  oper- 
ating the  farm,  then  it  may  be  said  with  much  plausibility  that  it  was 
an  "  agricultural  pursuit." 


Workmen's  Compensation — Choice  ov  Remedies — Effect  of  Surr 
Fc»t  Damages — Hutton  v.  Link  OU  Co^  Supreme  GouH  of  Kaiwu 
{Jaawuxry  S,  1991)^  194  Pacifte  Reporter^  page  9B6, — The  foreman 
and  another  workman  of  the  Link  Oil  Co.  were  removing  some  iron 
casings  from  an  oil  welL  They  were  using  a  derrick  made  of  iron 
pipes  to  which  were  attached  three  guy  ropes.  Only  two  ropes  were 
fastened,  however,  and  daring  the  course  of  the  work  the  derrick 
fell  across  the  back  of  a  horse  which  was  being  used  to  hoist  the 
casings.  C.  V.  Hutton,  a  bystander,  was  called  upon  by  the  fore- 
man to  aid  in  removing  the  derrick  from  the  horse's  back  and  while 
doing  so  he  broke  his  leg.  Hutton  thereupon  brought  an  action 
on  two  counts,  first,  he  asked  for  compensation  under  the  compensa- 
tion law,  and,  seccmdly,  he  asked  for  damages  under  the  common 
law  for  his  injuries  sustained  by  reason  of  defendant's  negligence. 
He  was  awarded  a  verdict  of  damages,  and  the  employer  appealed, 
claiming  that  there  was  a  misjoinder  of  causes  of  action  and  that 
Hutton  was  required  to  elect  under  what  remedy  he  would  proceed. 
The  court  affirmed  the  decision  in  favor  of  Hutton,  finding  the  de- 
fendant negligent  in  failing  to  have  the  third  guy  rope  fastened, 
and  saying  in  part : 

There  is  no  merit  in  the  contention  that  it  was  the  duty  of  the 
court  to  require  plaintiflf  to  elect  between  the  first  and  second  causea 
of  action.  In  the  first  count  of  his  petition,  plaintiff  stated  facts 
which,  if  established,  would  entitle  him  to  recov<^  under  the  work- 
men's oompensation  act.  But  even  though  he  was  not  able! to  show 
that  he  was  within  the  provisions  of  the  compensation  act,  he  claimed 
that  he  was  injured  by  negligence  of  the  defendant,  and  that  under 
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the  facts  stated  .defendant  was  liable.    There  was  no  misjoinder  of 
causes  of  action. 

Suppose  that  the  plaintiff  had  been  in  defendant's  employ,  but 
was  unable  to  prove  that  the  latter  had  the  specified  number  of 
employees,  and  for  that  reason  the  provisions  of  the  compensation 
act  did  not  apply,  the  fact  that  plaintiff  had  elected  to  begin'  his 
action  under  the  compensation  law  would  not  bar  an  action  under 
the  common  law.  The  plaintiff  was  not  obliged  to  assume  any  risk 
about  the  matter,  but  was  entitled  to  state  in  his  petition  the  facts 
as  he  claimed  they  were,  and  maintain  his  action  under  the  statute, 
if  that  were  applicable,  and,  if  not,  then  under  the  common  law. 
The  verdict  is  a  denial  of  his  right  to  recover  under  the  compensa- 
tion law.  (Laws  1911,  c.  218,  as  amended  by  Laws  1913,  c.  216.) 
The  court  submitted  both  causes  of  action,  but  the  jury  rendered  a 
verdict  in  his  favor  for  damages. 


Workmen's  Comfbnsation — Choice  of  Bemedies — Rights 
Strictly  Construed — Poe  v.  CorUin&rUal  OH  d  Cotton  Co,  et  dL,^ 
Commission  of  Appeals  of  Texas  {J tine  7,  1921)^  231  Southnjoestern 
Reporter^  page  717. — C.  C.  Poe,  while  in  the  employ  of  John  Guitar, 
doing  business  as  the  Continental  Oil  &  Cotton  Co.,  sustained  per- 
sonal injuries  on  October  8,  1915,  because  of  the  negligence  of  the 
company.  Ten  months  later  the  attorneys  for  Poe  made  their  first 
attempt  to  obtain  an  adjudication  before  the  accident  board.  A  de- 
cree was  handed  down  on  January  17, 1917,  releasing  the  defendants 
because  Poe  had  not  filed  his  claim  within  six  months  after  the  ac- 
cident occurred.  Poe  filed  this  action  for  damages,  but  the  trial 
court  abated  the  suit  because  of  the  decision  of  the  industrial  acci- 
dent board.  On  appeal  the  court  of  civil  appeals  affirmed  the  judg- 
ment of  the  lower  court  and  Poe  appealed  to  the  supreme  court. 
The  principal  contention  of  the  company  was  that  the  doctrine  of 
election  of  remedies  applied,  and  that  Poe's  claim  for  compensation 
barred  a  suit  for  damages.  Chief  Justice  Phillips  adopted  the  judg- 
ment recommended  in  the  report  of  the  commission  of  appeals  as 
the  judgment  of  the  supreme  court.  This  judgment,  reversing  the 
lower  courts,  is  in  part  as  follows : 

In  disposing  of  the  case,  the  court  of  civil  appeals  found  that  Guitar 
had  not  given  Poe  the  notice  that  his  industry  was  being  operated 
under  the  workmen's  compensation  act,  as  required  by  articles  5246x 
and  6246xx,  Vernon's  Sayles'  Revised  Civil  Statutes  of  Texas ;  that 
said  notice  was  essential  if  Poe  was  to  be  denied  the  right  to  sue  for 
and  recover  damages  for  personal  injuries,  based  upon  common-law 
liability;  that  the  want  of  such  notice  can  be  waived  by  the  injured 
employee  at  his  option.  We  think  the  court  of  civil  appeals  is  cor- 
rect in  all  its  rulings  set  out  above. 

Appljring  the  above  authorities  to  the  instant  case,  we  find  that, 
at  the  time  Poe's  attorneys  wrote  their  first  letter  to  the  accident 
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board,  he  had  no  valid  or  enforceable  ronedy  there.  It  had  been 
barreJ  by  the  statute  of  limitation  for  almost  four  montiis.  There* 
fore  Poe  can  not  be  said  to  have  elected  a  remedy  he  could  not, 
under  the  law,  enforce. 

We  think  what  we  have  said  should  dispose  of  the  controlling 
point  in  this  case;  for  it  is  equally  as  illogical  to  hold  that  a  man 
would  waive  a  valid  remedy  for  a  nonenforceable  one  as  it  would  be 
to  say  that  he  elected  an  unenforceable  remedy  and  waived  a  valid 
right.  To  so  charge  a  man  is  to  reflect  upon  his  sanity.  Such  a 
waiver,  if  made  at  all,  was  at  a  time  when  it  would  have  been  with- 
out any  consideration. 

It  is  more  reasonable  to  assume  that  Poe  was  willing  to  hold  his 
common-law  suit  in  abeyance  until  he  could  ascertain  the  possibility 
of  getting  an  equitable  adjustment  before  the  accident  board,  ite 
probably  thought  such  a  settlement  could  be  had  promptly.  If  the 
accident  board  can  be  said  to  be  useful  in  any  respect,  it  is  largely 
as  an  administrative  board  where  interested  parties  can  reach  amica- 
ble adjustments  quicklv.  It  is  a  field  for  compromise.  The  Su- 
preme Court  of  Texas  held  that  the  board  is  not  a  court. 

We  are  heartily  in  accord  with  the  court  of  civil  appeals  at  San 
Antonio  in  its  statement  that  'Maws  depriving  citizens  of  rights 
possessed  by  them  should  be  strictly  construed." 

Not  only  was  there  no  express  waiver  by  Poe  of  his  common-law 
rights  but  in  two  instances,  when  agreeing  upon  dates  for  the  hear- 
ing before  the  board,  he  reserved  in  writing  the  following:  "This 
agreement  is  made  without  prejudice  to  any  rights,  claims,  and  de- 
fenses of  any  party." 

We  think  Poe  still  had  his  right  to  prosecute  his  common-law  suit 
against  Guitar,  if  the  want  of  notice  is  still  apparent  upon  another 
triaL 

Workmen's  Compensation  —  Claim  —  Voluntary  Payments  — 
Medical  Aid — Petranka  v.  Ndtional  Acnie  Co,  et  al,y  Supreme  Cmirt 
of  Vermont  {May  «f,  1921),  113  Atlantic  Reporter^  po^e  636, — ^Mike 
Petraska,  the  claimant,  was  injured  May  2, 1916,  while  in  the  employ 
of  the  defendant  corporation.  A  partial  hearing  was  had  before 
the  commissioner  November  9,  1917,  but  no  order  given.  A  hearing 
on  October  22,  1919,  resulted  in  the  order  appealed  from.  Petraska 
never  made  a  claim  for  compensation.  The  supreme  court  set  aside 
the  order  and  dismissed  the  proceeding  because  of  the  provisions  of 
the  statute  requiring  claims  to  be  made  within  six  months  after  the 
date  of  the  injury,  unless  payments  of  compensation  have  been  made 
voluntarily. 

The  court  said  in  part :  , 

The  whole  scheme  of  the  workmen's  compensation  act  is  ^designed 
to  work  out  a  speedy  adjustment  and  payment  of  claims  for  indus- 
trial accidents  in  a  summary  and  simple  manner.  To  this  end  the 
common  law  and  statutory  rules  of  procedure  and  evidence  are  done 
awav  with  in  hearings  before  the  commissioner.  And  the  provisions 
of  tne  act  are  to  be  liberally  construed.    But  we  can  not  overlook 
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the  fact  that  the  rights  of  employers  as  well  as  the  rights  of  em- 
ployees are  safeguarded  by  its  provisions;  that  the  rights  of  both 
are  designed  to  be  protected  by  it;  and  that  the  provisions  of  the 
law,  as  written,  must  be  given  force. 

Full  performance  of  the  conditions  of  the  act  being  essential  pre- 
requisites to  the  jurisdiction  of  the  commissioner,  his  authority,  and 
the  statutory  limitations  upon  the  exercise  of  it,  can  not  be  enlarged, 
diminished,  or  destroyed  by  express  consent,  or  waived  by  acts  of 
estoppel. 

The  insurance  company  paid  all  or  part  of  the  claimant's  medical 
expenses  during  the  nrst  14  days  of  his  disability.  The  defendants 
were  required  by  statute  to  pay  such  expenses,  not  to  exceed  $100. 
Moreover,  such  payments  are  not  compensation  in  the  sense  in  which 
the  term  is  used  in  this  act.  The  payments  shown  did  not,  there- 
fore, constitute  "  payments  of  compensation  ♦  ♦  ♦  made  vol- 
untarily." 

It  not  appearing  that  claim  for  compensation  was  made,  or  that 
pa^Tnents  of  compensation  were  made  voluntarily,  the  commissioner 
was  without  jurisdiction,  and  should  have  dismissed  the  proceedings. 


Workmen's  Compensation — CoMPtrLsoRT  Application  to  Coal 
ISrliNES — ^Taking  Propertt  without  Compensation — Constitution- 
ality— Lower  Vein  Coal  Co.  v.  Industrial  Board  of  Indiana  et  al,^ 
U,  8,  Supreme  Court  {February  28.  1921)^  41  Supreme  Court  Re- 
porteTj  page  662, — ^The  State  of  Indiana  passed  a  workmen's  com- 
pensation law  in  1915  which  was  elective  and  left  to  employers  and 
employees  the  option  of  rejecting  its  terms  with  certain  restrictions. 
By  an  amendment  made  in  1919  the  privilege  of  election  was  with- 
drawn from  coal  mines  and  employees  therein,  and  the  acceptance  of 
the  law  was  made  compulsory  as  to  them.  The  Lower  Vein  Coal  Co. 
decided,  notwithstanding  this  amendment,  to  reject  the  law  and 
brought  this  proceeding  to  restrain  the  industrial  board,  the  gov- 
ernor, and  the  attorney  general  of  the  State  from  enforcing  the  law 
as  against  it  on  the  ground  that  the  law  was  unconstitutional  under 
both  the  Constitution  of  the  United  States  and  that  of  Indiana. 
The  District  Court  of  the  United  States  for  the  District  of  Indiana 
dismissed  the  bill  and  the  company  appealed.  In  aiRrming  the  de- 
cision of  the  district  court  Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court,  in  part,  as  follows : 

There  are  facts  of  especial  pertinence  that  make  the  principle 
apply  in  the  present  case  and  justifj^  the  legislation  of  the  State. 
That  coal  mining  has  peculiar  conditions  has  been  quite  universally 
recognized  and  declared.  It  has  been  recognized  and  declared  by 
this  court  and  is  manifested  in  the  laws  ox  the  States  where  coal 
mining  obtains.  There  is  something  in  this  universal  sense  and  its 
impulse  to  special  legislation — enough  certainly  to  remove  such  leg- 
islation from  the  charge  of  being  unreasonable  or  arbitrary  exercise 
of  power. 
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The  action  of  the  coal  company  indicates  that  it  considered  the 
coal  business  distinctiye.  Other  business,  thou^  according  to  the 
coal  company's  assertion  as  hazardous  as  coal  mining,  accepted  the 
law,  the  coal  company  and  other  ooal  companies  rejected  it.  To  this. 
of  course,  the  coal  companies  were  induced  by  comparison  of  ad- 
vantages, but  the  inducements  to  reject  the  l^islation  might  well 
have  been  the  inducement  to  make  it  compubory.  At  any  rate, 
there  is,  taking  that  and  all  other  matters  into  consideration,  ground 
for  the  legislative  judgment  expressed  in  the  amendment  of  1919 
under  consideration;  that  is,  section  18  as  amended.  And  the  fact 
is  to  be  borne  in  mind  that  there  are  30,000  employees  in  the  State 
engaged  in  coal  mining. 

The  coal  company  further  contends  that  the  law  includes  within 
its  terms  all  the  company's  employees  whether  engaged  in  the  hazard- 
ous part  of  its  business  or  not  so  engaged.  In  other  words,  it  asserts 
that  the  conditions  of  those  who  work  underground  may  justify  the 
law,  but  do  not  justify  its  application  to  those  who  work  above 
ground.  The  contention  has  a  certain  speciousness,  but  can  not  be 
entertained.  It  commits  the  law  and  its  application  to  distinctions 
that  might  be  very  confusing  in  its  administration  and  subjects  it 
and  the  controversies  that  may  arise  under  it  to  various  tests  of 
facts,  and  this  against  the  same  company. 

The  contention  only  has  strength  by  regarding  employers'  liability 
acts  and  workmen's  compensation  acts  as  practically  identical  in 
the  public  policy  respectively  involved  in  them  and  in  effect  upon 
employer  and  employee.  This  we  think  is  without  foundation.  They 
both  provided  for  reparation  of  injuries  to  employees,  but  differ  in 
manner  and  effect,  and  there  is  something  more  in  a  compensation 
law  than  the  element  of  hazard,  something  that  gives  room  for  the 
power  of  classification  which  a  legislature  may  exercise  in  its  judg- 
ment of  what  is  necessary  for  the  public  welfare,  to  which  we  have 
adverted,  and  which  can  not  be  pronounced  arbitrary  because  it  may 
be  disputed  and  ^opposed  by  argument  and  opmion  of  serious 
strength." 


Workmen's  Compensatton — Decedent  Without  Benefictartes — 
Industrial  Rehabilitation  Fund — State  and  Federal  Ck)0FERA- 
TiON — Constitutionality — Watkinson  v.  Hotel  Pennsylvania  et  al^ 
Supreme  Court  of  New  York,  Appellate  Division  {Fehruary  £5, 
1921),  187  New  York  Supplement^  P<^^  ^78, — Watkinson  was  em- 
ployed as  a  bell  boy  by  the  Hotel  Pennsylvania.  His  hours  of  duty 
were  from  12  midnight  to  7  a.  m.  On  the  morning  of  May  23,  1920, 
he  was  sent  to  room  1529  and  later  returned  his  card  for  this  call.  At 
12.50  a.  m.  he  was  given  another  card  to  room  824,  but  he  never  re- 
turned from  this  call.  The  passenger  elevator  of  shaft  No.  8  was 
closed  at  1  o'clock  and  left  at  the  fourth  floor:  it  should  have  been 
left  at  the  main  floor.  Upon  Watkinson's  disappearance  a  search  for 
him  was  instituted  and  at  1  p.  m.  of  the  same  day  he  was  found  dead 
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at  the  foot  of  shaft  No.  8  with  a  mark  upon  his  head  indicating  that 
he  had  received  a  blow.  He  left  no  dependents.  Compensation  was 
awarded  by  the  State  industrial  commission  in  amounts  of  $100  for 
funeral  expenses,  $100  for  the  special  fund  for  second  injuries,  and 
$900  for  the  industrial  rehabilitation  fund,  in  accordance  with  the 
provisions  of  chapter  760,  Acts  of  1920.  The  employer  and  its  in- 
surer, the  Travelers  Insurance  Co.,  appealed  on  the  ground  that  the 
last  two   awards   were   unconstitutional   and   void.    The  court   in 

m 

affirming  the  awards  said  in  part : 

We  have  in  the  evidence,  from  established  facts  and  fair  inference, 
the  framework  of  a  valid  claim  under  the  workmen's  compensation 
act  (Consol.  Laws,  c.  67).  It  appears  that  Watkinson  met  his  death 
in  the  course  of  his  employment;  that  the  injury  arose  out  of  his  em- 
ployment ;  and  it  is  a  fair  inference,  from  the  known  facts,  that  his 
was  an  accidental  injury.    The  award  was  justified. 

The  award  is  $100  for  funeral  expenses,  and  to  the  State  treasurer 
of  the  State  of  Is^ew  York:  (1)  $100,  pursuant  to  the  provisions  of 
subdivision  7  of  section  15  of  the  workmen's  compensation  law ;  (2) 
$900,  pursuant  to  the  provisions  of  subdivision  8  of  section  15  of  the 
workmen's  compensation  law,  as  added  by  Laws  1920,  c.  760,  sec.  1. 
No  question  is  raised  as  to  the  award  for  funeral  expenses,  or  the 
award  under  subdivision  7  of  section  15,  which  is  valid.  (Industrial 
Commission  v.  Newman,  222  N.  Y.  363,  118  N.  E.  794  [Bui.  No.  258, 
p.  223].  etc.) 

The  ^00  award  under  subdivision  8  is  attacked  upon  two  grounds  : 

(1)  The  rehabilitation  law  (Laws  1920,  c.  760,  sec.  2),  adding  a 
new  article  (47)  to  education  law  (Consol.  Laws,  c.  16),  conflicts 
with  article  3  of  the  State  constitution,  sees.  1  and  17,  and  subdivision 
8  falls  with  it. 

(2)  Subdivision  8  of  section  15  conflicts  with  article  1.  sec.  6,  of 
the  State  constitution  and  the  fourteenth  amendment  of  tne  Federal 
Constitution.    Considering  the  second  criticism  first: 

Article  1,  sec.  6,  of  the  State  constitution,  is  the  bill  of  rights,  and 
the  due  process  of  law  clause  and  the  just  compensation  clause  are 
invoked.  Under  the  fourteenth  amendment  the  equal  protection 
law  clause  is  invoked.  No  question  is  open  under  the  provisions  of 
the  State  and  Federal  constitutions,  invoked  after  the  decisions  above 
cited  (particularly  in  Mountain  Timber  Co.  v.  Washington,  243  U. 
S.  219,  87  Sup.  Ct.  260  [Bui.  No.  224,  p.  252],  and  New  York  Cen- 
tral R.  R.  Co.  V.  White,  243  U.  S.  188,  37  Sup.  Ct.  247  [Bui.  No. 
224,  p.  232]),  except  whether  or  not  the  amount  fixed  in  the  stat- 
ute is  unfair  or  unreasonable.  There  may  be  an  extravagant  and 
arbitrary  amount  fixed.  Is  the  amount  here  fixed  such?  All  rea- 
sonable presumptions  are  in  favor  of  the  validity  of  the  act,  and  the 
burden  of  proof  and  argument  is  upon  those  who  seek  to  overthrow 
it.  The  sum  fixed  in  the  statute  is  not  great,  is  not  larger  than  could 
readily  be  awarded  had  the  deceased  left  dependents.  There  is  no 
evidence  in  this  case  showing  that  the  sum  fixed  is  so  extravagant 
or  arbitrary  as  to  constitute  an  abuse  of  power.  The  court  can  not 
say  that  $900  is  an  unfair  or  unreasonable  sum  for  the  purposes  in- 
tended. 
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Then  taking  up  the  rehaJbilitation  law,  the  court  said: 

The  attack  upon  this  law  is  formulated  in  this  manner :  The  whote 
chapter  (the  rehabilitation  law)  is  built  around  section  1210.  This 
16  void,  because  based  on  the  acceptance  of  the  Federal  statute,  and 
the  whole  act  falls  with  section  1210. 

This  position  is  untenable.  In  the  sections  of  the  chapter  prior 
to  section  1210  funds  in  this  State  are  provided.  The  uses  to  which 
these  funds  are  put  are  defined,  and  a  board  is  appointed  for  ad- 
ministering these  funds,  in  compliance  with  the  instructions  in  the 
statute.  Here  is  a  complete  act,  entirely  separable  from  section  1£10, 
maintainable  and  operative  witiiout  it,  and  I  can  conceive  no  reason 
why  the  legislature  would  not  have  wished  the  statute  to  be  enforced 
with  section  1210  rejected. 

We  conclude  that  chapter  760,  Laws  of  1920,  without  section  1210 
thereof,  provides  a  complete  and  valid  law  for  raising  a  rehabilita- 
tion fund  in  this  State  and  administering  that  fund  for  the  purpose 
therein  declared;  that  section  1210  provides  for  acceptance  and  ad- 
ministration of  the  Federal  fund  only,  in  accordance  with  the  act  of 
Congress;  and  that  such  provision  does  not  offend  against  our  con- 
stitution and  is  valid. 

The  award  should  be  affirmed. 


Woxkmxn's  Comfensatton — ^Decedent  wrrHOxrr  BEKEFrciAnngB — 
Payment  to  Second  Injury  Fund — CoNSTrruTioNAi.rrY — Salt  Lake 
City  V.  Industrial  Commission  of  Utahy  Supreme  Court  of  Ut<ih 
(June  11  y  1921),  199  PacifiG  Reporter^  page  152, — Proceedings  were 
brought  under  the  workmen's  compensation  law  by  the  father  and 
mother  of  Asa  H.  Hancock,  who  was  accidentally  killed  in  the  course 
of  his  employment  as  a  member  of  the  fire  department  of  Salt  Lake 
City.  The  industrial  commission  found  that  Salt  Lake  City  was  an 
employer  and  self-insui'er,  and  that  the  deceased  left  no  dependents. 
The  commission  ordered  that  the  city  pay  into  the  State  treasury  the 
sum  of  $750,  and  reasonable  f\inera)  expenses  not  exceeding  the  sum 
of  $150.  The  case  was  brought  to  the  supreme  court,  which  affirmed 
the  action  taken  by  the  commission  and  held  the  following  pro- 
vision of  law  constitutional : 

If  there  be  no  dependents,  the  employer  or  insurance  carrier  shall 
pay  the  burial  expenses  of  the  deceased,  as  provided  herein,  and  shall 
pay  into  the  State  treasury-  the  sum  of  $750,  unless  the  employer  is 
insured  in  the  State  insurance  fund.  Such  payments  shall  be  held  in 
a  special  fund  for  the  purposes  provided  in  subdivision  6  of  this 
section.  The  State  treasury  shall  be  the  custodian  of  this  special 
fund  and  the  commission  shall  direct  the  distribution  thereof* 

The  act  provides  that  the  purpose  of  tibese  payments  is  to  provide 
a  fund  to  compensate  employees  suffering  a  second  injury,  for  the 
e(Nnbined  consequences  of  the  two  injuries. 
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The  court  decided  that  the  statute  was  not  a  denial  of  the  equal 
protection  of  the  laws  as  discriminating  in  favor  of  the  State  in- 
surance fund  and  the  employers  insured  thereby  as  against  other  in- 
surance carriers  and  employers  within  the  act,  that  it  was  not  a  tak- 
ing of  property  without  due  process  of  law,  and  that  inasmuch  as  the 
State  had  the  power  to  require  all  employers  to  insure  in  the  State 
insurance  fund  and  not  leave  it  optional,  as  under  the  workmen's 
compensation  law,  an  employer  exercising  the  option  of  private  in- 
surance can  not  complain  of  the  conditions  upon  which  the  option  is 
granted  as  being  unconstitutional  because  discriminatory. 


Woskmen's  Compensation — ^Defendenot — Chiu>  Living  Apakt 
From  Divorced  Father — Stephens  v.  Stephens  et  al.^  Appellate 
Court  of  Indiana  {Novemiber  )89,  1921)^  132  Northeastern  Reporter^ 
page  TJfl. — Shirley  Stephens  married  the  mother  of  Edith  Stephens 
on  May  22,  1909.  Edith  was  bom  in  1910.  The  parents  of  Edith 
were  divorced  in  1911,  and  she  was  placed  in  the  custody  of  her 
mother.  The  mother  was  granted  $100  as  alimony  and  for  the  sup- 
port and  maintenance  of  the  child,  which  was  paid.  For  five  years 
after  the  divorce  was  granted,  Shirley  Stephens  made  no  contri- 
bution for  the  support  of  the  child.  From  1916  to  1921  he  con- 
tributed to  the  support  of  Edith,  but  not  exceeding  $50  per  year. 
While  employed  by  the  Essenbee  Mines  Co.,  he  met  his  death.  Fol- 
lowing an  application  therefor  an  award  to  Edith  Stephens  was 
denied,  and  she  appealed,  contending  that  she  must  be  conclusively 
presumed  to  be  wholly  dependent  for  support  upon  her  deceased 
father.    The  workmen's  compensation  act  provides : 

The  following  persons  shall  be  conclusively  presumed  to  be  wholly 
dependent  for  support  upon  a  deceased  employee :    *    ♦    ♦ 

(c)  A  child  under  the  age  of  eighteen  years  upon  the  parent  with 
whom  he  or  she  is  living  at  the  time  of  the  death  of  such  parent. 

(d)  A  child  under  eighteen  years  upon  the  parent  with  whom  he 
or  she  may  not  be  living  at  the  time  of  the  death  of  such  parent,  but 
upon  whom,  at  such  time,  the  laws  of  the  State  impose  the  obligation 
to  support  such  child.   (Acts  1919,  p.  165.) 

The  appellate  court  affirmed  the  decision  of  the  industrial  board 
denying  the  claim,  using  in  part  the  following  language : 

Appellant  contends  that  there  are  a  number  of  statutes  in  this 
State  which  impose  a  legal  obligation  upon  a  father  to  support  his 
minor  child,  and  therefore  she  was  entitled  to  share  in  the  award  of 
compensation  made  in  this  case  by  reason  of  the  death  of  her  father, 
as  stated  in  the  finding  of  facts,  by  virtue  of  said  subdivision  (d). 
We  can  not  agree  that  the  mere  fact  of  the  existence  of  the  statutes 
to  which  appellant  refers  imposes  an  obligation  upon  a  parent  to 
support  his  child,  so  as  to  bring  said  subdivision  (d)  into  operation 


252  TEXT  AND  SXTMMABIE8  OF  DECISIONS. 

in  every  instance,  where  such  parent  meets  his  death  under  such 
circumstances  as  to  warrant  an  award  of  compensation  against  his 
employer.  If  such  were  the  case,  there  would  be  no  occasion  for  the 
limitations  found  in  said  subdivisions  (c)  and  (d),  but  a  general 
provision  that  every  child  under  the  age  of  18  years  shall  be  con- 
clusively presumed  to  be  wholly  dependent  for  support  upon  his 
or  her  parent,  would  have  sufficed,  and  no  doubt  would  have  been 
employed.  We  therefore  conclude  that  the  limitations  found  in  said 
subdivisions  are  significant. 

While  it  is  true,  as  appellant  contends,  that  the  several  statutes  of 
our  State  impose  a  legal  obligation  on  a  father  to  support  his  minor 
child,  the  existing  facts  may  be  such  as  to  so  far  suspend  such  obli- 
gation that  a  failure  to  support  such  child  will  create  neither  a  lecral 
nor  a  criminal  liability  against  him.  In  such  event  said  subdivision 
(d)  would  have  no  application. 

The  facts  fail  to  show  that  the  laws  of  this  State  imposed  any  ob- 
ligation upon  said  Shirley  Stephens  to  support  said  appellant,  within 
the  meaning  of  said  subdivision  (d),  at  the  time  he  met  his  death. 
Circumstances  may  have  existed,  notwithstanding  such  decree  and 
the  absence  of  any  modification  thereof,  under  which  the  law  would 
have  imposed  such  an  obligation,  but  the  evidence  is  not  in  the  record, 
and  its  sufficiency  to  sustain  the  finding  is  not  challenged. 


Workmen's  Compensation  —  Dependency — Member  of  House- 
hold— Assumption  of  Guardianship  in  Good  Faith — Moore  Ship- 
building Corporation  et  al.  v.  Industrial  Accident  Com/mission  et  aJ.^ 
JSupreme  Court  of  California  {February  ^5,  1921)^  196  Pacific  Re- 
porter^ page  257, — The  husband  of  Lola  Miller  deserted  her  shortly 
before  the  birth  of  his  child,  Ida  Miller.  Albert  Bauer,  as  a  friend, 
undertook  to  support  the  child  and  sent  remittances  to  her  for  one 
year,  when  Lola  Miller  came  to  live  with  him.  They  lived  in  adul- 
terous cohabitation  as  man  and  wife.  The  daughter,  Ida  Miller,  was 
part  of  the  household  and  was  looked  after  by  Bauer  as  his  own  child. 
In  the  course  of  his  employment  with  the  Moore  Shipbuilding  Cor- 
poration, Bauer  was  killed  and  Lola  Miller  brought  proceedings  for 
compensation  for  Ida  Miller  as  the  total  dependent  of  Bauer.  The 
industrial  accident  commission  granted  an  award  of  $3,400,  where- 
upon the  employer  and  its  insurer  brought  a  writ  of  certiorari  to  the 
State  Supreme  Court.  In  affirming  the  award  of  compensation  and 
dismissing  the  petition,  the  court  said  in  part  : 

The  power  of  the  legislature  to  extend  the  benefits  of  industrial 
accident  insurance  beyond  the  wage  earner  himself  being  recognized 
it  is  left  to  reasonable  legislative  discretion  in  the  light  of  the  general 
purposes  of  these  laws  to  determine  what  dependents  shall  become 
the  distributees  of  the  indemnity  assessed  against  the  industry,  and 
we  do  not  think  we  are  compelled  to  look  to  analogies  of  the  common 
law,  or  to  the  limitations  of  compensation  acts  in  force  at  the  time  our 
constitutional  provision  was  adopted,  to  fii  the  measure  of  the  legis- 
lative power  thus  conferred. 
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It  only  remains  to  determine  whether  Ida  Miller,  the  claimant 
here,  comes  within  the  terms  of  the  California  statute.  Section  9,  sub- 
division 11  (1)  and  (2)  of  the  workmen's  compensation  act  provides 
that  "  in  ease  a  deceased  employee  leaves  a  person  or  persons  wholly 
dependent  upon  him  for  support''  such  dependents  shall  be  allowed 
certain  indemnity  benefits.  Section  14  (a)  provides  that  the  wife  and 
children  under  certain  conditions  are  conclusively  presumed  to  be 
wholly  dependent.  Section  14  (b)  provides  that  in  all  other  cases  the 
questions  of  entire  or  partial  dependency  and  questions  as  to  who 
constitute  dependents,  and  the  extent  of  their  dependency,  shall  be 
determined  in  accordance  with  the  fact,  "  as  the  fact  may  be  at  the 
time  of  the  injury  to  the  employee";  14  (c)  provides,  that  "no  per- 
son shall  be  considered  a  dependent  of  such  employee  unless  in  good 
faith  a  member  of  the  family  or  household  of  such  employee,  or 
unless  such  person  bears  to  such  employee  the  relation  of  husband  or 
wife,  posthumous  child,  adopted  child,  or  stepchild,  father  or  mother, 
father-in-law,  mother-in-law,  grandfather  or  grandmother,  brother 
or  sister,  uncle  or  aunt,  brother-in-law,  or  sister-in-law,  mephew  or 
niece." 

The  two  classifications  here,  one  of  persons  who  are  in  good  faith 
members  of  the  employee's  family  dr  household,  and  the  other  of 
persons  having  specific  relations  of  kinship,  are  clearly  used  in  the 
alternative,  and  are  to  be  separately  considered.  As  Ida  Miller  be- 
longs to  none  of  these  degrees  of  relationship,  either  by  birth,  mar- 
riage, or  adoption,  we  are  only  concerned  with  the  first  division. 

There  are  three  vital  conditions  required  to  establish  dependency 
in  this  case  under  the  compensation  act :  First,  was  Ida  Miller  actu- 
ally dependent  upon  the  decedent  for  her  support ;  second,  was  she  a 
member  of  his  family  or  household ;  third,  was  the  relation  or  con- 
nection sustained  in  good  faith. 

It  is  true  the  child  was  too  young  to  entertain  either  good  or  bad 
faith,  but  if  that  is  a  legal  obstacle  it  would  apply  as  well  if  she  had 
been  taken  into  the  household  as  a  homeless  and  abandoned  waif. 
We  think  that  Ida  Miller  was  a  member  in  good  faith  of  Bauer's 
household.  The  courts  should  not  be  called  upon  to  visit  the  iniqui- 
ties of  the  parents  upon  the  children,  beyond  the  penalties  inherent 
under  natural  law. 

The  petition  is  denied. 


Workmen's  Compensation — ^Dependency — Method  of  Measure- 
ment— Harris  et  ux,  v.  Calcasieu  Long  Leaf  Lv/mher  Co,^  Supreme 
Court  of  Louisiana,  {October  Sl^  1921)^  89  Southern  Reporter^  pOrC/e 
886. — A  compensation  award  was  made  in  favor  of  the  parents  of  one 
Harris,  who  was  killed  while  in  the  employ  of  the  defendant  lumber 
company.  He  was  under  21  years  of  age  and  was  the  eldest  of  plain- 
tiff's seven  children.  His  average  weekly  wages  were  $26.14,  but  his 
contribution  to  the  support  of  the  family  was  approximately  $44  a 
month.  The  compensation  allowed  amounted  to  55  per  cent  of  the 
weekly  wages  for  300  weeks.  The  lumber  company  appealed  from 
the  award  on  the  ground  that  the  amount  was  excessive,  as  the  cost 
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of  maintenance  was  $22  a  month  for  each  of  the  family  of  nine,  and 
only  one-half  of  the  $44  contributed  went  to  the  support  of  the  other 
members  of  the  family.  The  supreme  court  held  that  the  statute  ar- 
bitrarily fixed  the  liability  at  53  per  cent  of  the  weekly  wages  for  300 
weeks  if  the  parents  "  were  actually  dependent  on  the  deceased  em- 
ployee to  any  extent  for  support."  For  this  reason  the  award  was 
affirmed,  the  extent  to  which  the  parents  were  dependent  being  held 
immaterial. 


Workmen's  Compensation — Dependency — When  Determined — 
Eviployera^  Mutual  In>8wr(mce  Co,  et  al.  v.  Industrial  Corrunissi-on  of 
Colorado  et  al.^  Supreme  Court  of  Colorado  {July  5,  1921),  199 
Pacific  Reporter,  pdge  1^83. — James  A.  Powell  was  killed  January  28, 
1920,  by  an  accident  arising  out  of  and  in  the  course  of  his  employ- 
ment. He  left  minor  children,  among  whom  was  Beverly  L.  Powell, 
who  was  le«rally  adopted  oli  April  10, 1920,  by  one  Galley,  and  is  now 
known  as  Beverly  L.  Galley.  An  award  was  made  to  all  the  minor 
children,  including  Beverly.  The  district  court  affirmed  the  award. 
The  Employers'  Mutual  Insurance  Co.  took  the  decision  to  the  su- 
preme court  for  review,  claiming  that  Beverly  was  not  a  dependent 
child,  but  it  was  again  affirmed,  Judge  Denison  giving  a  brief  de- 
cision, in  part  as  follows : 

"  The  question  as  to  who  constitute  dependents  and  the  extent  of 
the  dependency  shall  be  determined  as  of  the  date  of  the  accident  lo 
the  insured  employee  and  the  right  to  death  benefits  shall  become 
fixed  as  of  said  date  irrespective  of  any  subsequent  change  in  con- 
ditions."    [S.  L.  1919,  c.  210,  sec.  57.] 

Section  68  prescribes  the  conditions  on  which  the  right  to  death 
benefit  shall  lapse,  but  the  adoption  of  a  minor  dependent  is  not 
among  them. 

The  arguments  that  the  adopted  child  has  ceased  to  be  dependent, 
and  that  he  would  collect  two  death  benefits  at  the  same  time  if  his 
adopted  father  should  be  killed  by  accident  in  the  course  of  employ- 
ment, would  be  forceful  if  addressed  to  the  legislature,  but  the  statute 
is  explicit,  and  we  can  not  add  to  or  take  from  it. 


Workmen's  Compensation — Dependency  or  Parents — ^Test — 
Haiwock  et  oil,  v.  Industrial  Commission,  Supreme  Court  of  Utah 
{May  5,  1921)^  198  Pacific  Reporter,  page  169. — R.  J.  Hancock  and 
wife  brought  proceedings  under  the  workmen's  compensation  act  to 
obtain  compensation  for  the  death  of  their  son.  There  was  an  award 
denying  compensation  because  the  facts  showed  that  the  deocfased  was 
45  years  of  age,  unmarried,  and  had  boarded  away  from  his  parents' 
home  for  10  years ;  that  the  parents  owned  their  own  home ;  that  he 
gave  them  provisions  and  gifts  of  money  often  but  not  at  regular 
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stated  intervals.  The  applicants  bronght  an  original  proceeding  to 
have  the  findings  of  the  commission  annulled,  but  the  court  affirmed 
the  findings  of  the  commission  saying  in  part : 

The  question  of  dependencv  is,  in  the  very  nature  of  things,  one  of 
fact.  In  a  case  such  as  this,  however,  where  there  is  no  dispute  as  to 
the  facts,  manifestly  the  legal  rights  deducible  or  inferable  from 
such  proven  facts  are  questions  of  Taw. 

The  test  seems  to  be  whether  the  contributions  made  bj  the  de- 
ceased to  the  dependents  were  necessary  and  needed  to  maintain  the 
claimants  in  the  station  in  life  in  which  they  had  been  accustomed. 

Alleged  dependents,  such  as  the  plaintiffs,  are  required  to  show 
facts  upon  which  such  dependency  exists.  The  statute  makes  the  wife 
and  certain  minor  children  presumptively  dependents.  But  depend- 
ency in  other  cases  must  be  based  upon  proot  of  facts  creating  such 
dependency.  It  is  settled  in  this  State,  and  the  same  is  supported  by 
the  authorities,  that  an  occasional  gift  or  contribution  made  at  the 
convenience  or  pleasure  of  the  donor  does  not  authorize  an  inference 
of  dependency. 

• 

Workmen's  Compensation — Dependency  of  Sister — Test — Drig- 
coll  V.  J&ivell  Belting  Co,  et  al.^  Supreme  Court  of  Errors  of  Connecti- 
cut (June  i,  19^1)^  m  Atlantic  Reporter^  pag^  ^09. — Mary  E.  Dris- 
coll  brought  proceedings  under  the  workmen's  compensation  act 
against  the  Jewell  Belting  Co.  to  recover  compensation  for  the  death 
of  her  brother,  one  Kandall,  who  contributed  $6  per  week  to  the 
support  of  his  sister.  On  the  question  of  dependency  the  supreme 
court  stated  the  test  to  be  "whether  the  contributions  were  relied 
upon  by  the  dependent  for  his  or  her  means  of  living,  judging  this 
by  the  class  and  position  in  life  of  the  dependent."  Chief  Justice 
Wheeler,  speaking  for  the  court,  said : 

The  purpose  of  the  compensation  act  is  to  provide  support  to  de- 
pendents of  one  injured  in  industry.  A  dependent  is  one  who  has 
relied  upon  the  decedent  for  support  and  who  has  a  reasonable  ex- 
pectation that  such  support  will  continue.  (28  Ruling  Case  Law, 
sec.  65.)  A  legal  obligation  can  not  be  construed  to  be  the  equivalent 
of  a  present  support.  When  it  has  been  enforced  it  becomes  such 
for  the  time.  It  does  not  follow  that  it  will  continue.  A  condition 
oi  dependency  presupposed  contributions  made  to  and  relied  upon  by 
the  dependent.  Such  condition  under  our  law  could  be  found  only 
when  contributions  had  been  in  fact  made,  and  there  was  a  reasonable 
probability  that  these  would  be  continued,  and  thai;  the  contributions 
so  made  and  to  be  made  were  relied  upon  by  the  claimant^dependent. 
If  no  contributions  had  been  made,  or  if  there  was  no  reasonable 
probability  of  the  continuance  of  the  contributions,  the  basis  of  de- 
pendency would  be  absent. 

Contributions  having  been  actually  made  and  relied  upon,  the 
superior  court  was  said  not  to  have  erred  in  affirming  the  award  of 
the  compensation  commissioner. 
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Workmen's  Compensation — ^DisABiiirrr — Impaired  Function — 
Loss  OF  Both  Hands— Loss  of  Use — ^Permanent  Total  Disabilitt — 
Ballou  V.  Industrial  ConmUssion  et  al.<f  Supreme  Court  of  Illinois 
{February  16 ^  1921)^  129  Northeastern  Reporter^  page  755. — Frank 
Luther  was  injured  while  in  the  employ  of  Ballou  and  others  by  an 
accident  arising  out  of  and  in  the  course  of  his  employment.  Luther 
was  oiling  some  machinery  and  while  so  engaged  his  jacket  was 
caught  by  a  revolving  shaft  and  his  hands  were  drawn  into  the  ma- 
chine. As  a  result  of  his  injuries  he  lost  the  use  of  both  of  his  hands. 
The  industrial  commission  held  that  he  had  suffered  the  total  and 
complete  loss  of  both  hands,  although  his  hands  liad  not  been  am- 
putated, and  allowed  him  an  award  for  permanent  total  disability  in 
accordance  with  the  following  section  of  the  workmen's  compensation 
act: 

For  the  loss  of  a  hand,  or  the  permanent  and  complete  loss  of  its 
use,  fifty  per  centum  of  the  average  weekly  wage  during  150  weeks. 
•  *  *  The  loss  of  both  hands,  or  both  arms,  or  both  feet,  or  both 
legs,  or  both  eyes,  or  of  any  two  thereof,  shall  constitute  total  and 
permanent  disability,  to  be  compensated  according  to  the  compen- 
sation fixed  by  paragraph  (f)  of  this  section:  Provided^  That  these 
specific  cases  of  total  and  permanent  disability  shall  not  be  con- 
strued as  excluding  other  cases. 

Paragraph  (f )  provides :  "  In  the  case  of  complete  disability,  which 
renders  the  employee  wholly  and  permanently  incapable  of  work," 
certain  payments  of  compensation  shall  be  made,  including  {tension 
for  the  life  of  the  applicant. 

The  employer  appealed  from  the  decision  of  the  industrial  com- 
mission, contending  that  the  loss  of  use  of  both  hands  is  not 
equivalent  to  the  loss  of  both  hands,  and  that  unless  the  injtir\^  should 
actually  amount  to  the  loss  of  both  hands  the  specific  recovery  for 
permanent  total  disability  can  not  be  recovered.  The  supreme  court 
upheld  this  contention  and  reversed  the  decision  of  the  circuit  court, 
which  had  upheld  the  compensation  award.  The  opinion  is  in  part 
as  follows: 

Plaintiffs  in  error  contend  that  under  the  act  of  1915,  in  order  to 
bring  the  applicant  under  the  provisions  of  the  statute  regarding 
complete  disability  rendering  the  employee  wholly  and  permanently 
incapable  of  work,  the  injury  to  the  hands  must  be  the  loss  of  both 
hand?  and  not  the  loss  oi  the  use  of  both  hands.  While  in  case  of 
loss  of  both  hands  the  u^ie  of  them  would,  of  course,  be  likewise  lost, 
yet  it  does  not  follow  that  the  loss  of  use  of  both  hands  is  the  same  as 
the  loss  of  both  hands.  The  expressions  "loss"  and  "loss  of  the  use/' 
as  used  in  the  law,  should  be  given  their  ordinary  meaning.  Inca- 
pacity to  use  a  member  need  not,  however,  be  tantamount]  to  actual 
severance  of  that  member.  It  is  enough  if  its  normal  use  is  entirely 
taken  away.  (Mark  Mfg.  Co.  v.  Industrial  Commission,  286  II j. 
620,  122  N!^  E.  84.)  But  it  is  evident  under  this  act  as  it  existed  at 
the  time  of  the  injury,  that  if  there  exists  in  this  case  a  complete  disa- 
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bility  whidi  renders  the  defendant  in  error  wholly  and  permanently 
incapable  of  work  it  must  arise  from  other  souroes  than  those  speci- 
fied in  paragraph  (e). 

Defendant  in  error  argues  that  as  under  the  provisions  of  para- 
graph (e)  the  specific  cases  mentioned  in  said  paragraph  are  not  to 
be  construed  as  excluding  other  cases  he  is  entitled  to  the  award  under 

f  paragraph  (f ),  for  tiie  reason  that  the  evidence  showed  that  he  is,  in 
act,  totally  and  permanently  disabled.  It  will  be  clearly  seen  that 
situations  other  than  those  referred  to  in  said  paragraph  may  arise 
which  mi^ht  result  in  total  permanent  disability. 

The  injury  to  the  defendant  in  error  was  serious,  and  he  should 
receive  the  full  amount  of  compensation  to  which  he  is  entitled  under 
the  law;  but  this  court  does  not  make  the  laws,  but  must  construe 
them  as  it  finds  them.  We  are  of  the  opinion  that  there  was  no  com- 
petent evidence  in  the  record  tending  to  show  that  for  any  cause  de- 
fendant in  error  is  totally  permanently  disabled,  rendering  him 
wholly  and  permanently  incapable  of  work. 

The  judgment  of  the  circuit  court  must  therefore  be  reversed  and 
the  cause  remanded  to  that  court,  with  directions  to  remand  the  same 
to  the  industrial  commission  for  further  proceedings  not  inconsistent 
with  this  opinion. 


Woskmek's  Compeksation — DisABiLiTT — Incapac^tt  por  Former 
£s(£Fix)rM£NT — iNGREASia)  Wagbs — Geis  V.  Packofrd  Motor  Car  Go.^ 
Supreme  Court  of  Michigan  {July  19^  1921)  ^  183  Northwestern  Re- 
porter^ page  916. — On  February  9,  1918,  while  working  for  the  de- 
fendant company  in  the  capacity  of  a  motor  tester  Henry  Geis  re- 
ceived a  fracture  of  his  upper  right  arm.  This  fracture  was  never 
mended,  and  has  left  his  arm  practically  useless.  He  was  paid  com- 
pensation under  an  approved  agreement  until  July  24,  1918,  when 
he  retnmed  to  work,  but,  being  unable  on  account  of  his  injury  to 
perform  the  duties  of  a  motor  tester,  he  was  given  light  messeng^ 
work  in  the  testing  department,  and  paid  2  cents  an  hour  more  than 
he  was  earning  at  the  time  of  his  injury.  The  defendant  company 
petitioned  the  industrial  accident  board  to  order  payment  of  com- 
pensation stopped.  The  petition  was  denied  and  the  defendant 
brought  the  case  to  the  supreme  court  for  review.  That  court  af- 
firmed the  action  of  the  board  in  a  decision  by  Judge  Wiest,  in  part 
as  follows: 

Defendant  a^  ns  to  place  a  meaning  upon  the  occupation  in 
which  an  employee  is  injured  commensurate  with  ability  to  turn  his 
skill,  training,  and  knowledge  acquired  in  one  employment  to  use 
in  another  closely  related  thereto.  The  argument  is  ingenious  but 
to  accede  to  it  would  start  the  thin  edge  of  the  wedge  to  arriving 
of  the  clear  terms  of  the  statute  and  open  the  field  to  equitable  and 
conjectural  considerations  now  closed  by  the  statute.  We  must  stick 
to  tiie  statute  and  leave  defendant  to  present  the  equity  of  its  posi 
tion  to  the  legislature. 
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The  defendant  contends  that  plaintiff  was  not  entitled  to  addi- 
tional compensation  from  February  9,  1918,  the  date  of  his  injury, 
to  December  19,  1919.  On  July  24,  1918,  plaintiff  returned  to  work, 
and  was  rated  by  defendant  as  a  motor  tester,  but  was  not  such  in 
fact,  as  he  was  given  only  light  messenger  work  on  account  of  his 
injury.  Defendant  concedes  that  plaintiff  was  unable  to  perform 
the  duties  of  a  motor  tester,  but  says  that  rather  than  have  him  idle 
and  drawing  compensation  of  only  $10  a  week  under  the  agreement, 
it  philanthropically  employed  him  in  his  old  position,  giving  him 
,onIy  light  messenger  work  to  do,  and  paid  him  his  former  wage  and 
2  cents  per  hour  added,  or  $24  per  week. 

Again  we  must  hold  that  this  raises  an  equitable  question  barred 
from  consideration  as  the  law  now  stands,  and  we  can  not  hold  that 
it  was  error  for  the  board  to  award  him  compensation  on  the  ground 
that  from  the  time  of  the  accident  he  was  wholly  incapacitated  from 
earning  any  wages  in  the  employment  in  which  he  was  engaged  at 
the  time  of  the  accident. 


Workmen's  0>mpen8ation — DisABiiiiTY — Loss  or  Eye — Stammers 
V.  Banner  GooH  Go.  et  al,^  Supreme  Court  of  Michigan  {June  ff,  1921)^ 
183  N ortJiAJoestem  Reporter^  page  21. — On  April  29, 1920,  while  work- 
ing as  a  miner  for  the  Banner  Coal  Co.,  Henry  Stammers  met  with  an 
accident  resulting  in  injury  to  his  left  eye.  It  became  infected,  and  an 
ulcer  developed,  resulting  in  a  permanent  scar,  which  left  the  eve 
with  only  5  per  cent  vision.  Stammers  returned  to  work,  taking 
up  the  same  employment,  and  earning  as  much  as  before  the  accident. 
The  industrial  accident  board  made  an  award  of  compensation,  and 
the  employer  appealed  from  its  decision,  contending  that  Stammers 
had  not  lost  the  sight  of  his  eye  within  the  meaning  of  the  statute, 
and  that  in  any  case,  credit  for  compensation  advanced  should  be 
given  in  the  award  for  the  injury  to  the  eye.  The  court,  speaking 
through  Judge  Wiest,  affirmed  the  award,  using  the  following  lan- 
guage: 

Has  plaintiff  lost  his  eye?  The  usefulness  of  the  eye  for  all  prac- 
tical purposes  has  been  lost.  A  percentage  of  vision  so  slight  as  to 
be  cognizant  of  strong  light  only  ,and  to  merely  give  impression  of 
large  objects  and  door  and  window  openings  can  be  of  no  use  in  indus- 
trial pursuits  or  any  other  vocation.  Without  the  help  of  his  other 
eye  it  would  be  impossible  for  him  to  work  at  all  or  to  even  go  about 
the  streets.  The  injured  eye  has  lent  no  aid  to  plaintiff  in  his  work 
since  the  accident. 

We  are  of  the  opinion  that  appellee  has  lost  his  eye  within  the 
meaning  of  our  statute  (Pub.  x\cts  Ex.  Sess.  1912,  No.  10),  and  that 
compensation  was  properly  allowed  during  the  course  of  the  develop- 
ment of  the  injury  to  the  permanent  result,  and  the  defendants  are 
not  entitled  to  oe  credited  upon  the  compensation  allowed  by  law  for 
tlie  loss  of  an  eve  with  the  weekly  payments  advanced  from  April 
29th  to  July  Stli. 
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Workmen's  Compensation — DisABiiiiTY — Loss  of  Eye — ^Use  op 
Glasses — Butch  v.  Shaver^  Supreme  Court  of  Minnesota  {October 
7, 1921)  ^18^  Northwestern  Reporter^  page  672. — Helen  A.  Butch  was 
employed  by  C.  H.  Shaver  as  a  kitchen  servant  in  a  restaurant  he 
operated  in  Minneapolis.  Her  duties  were  to  wash  dishes,  scrub 
floors,  prepare  vegetables,  wash  dish  towels,  and  other  kinds  of  work 
of  this  nature.  On  June  26, 1920,  she  was  directed  to  wash  the  dish 
towels  and  after  doing  so  she  undertook  to  replenish  the  laundry 
stove,  and  while  in  the  act  of  breaking  a  piece  of  kindling  for  the 
fire  a  splinter  struck  her  right  eye  "  irrecoverably  destroying  "  its 
sight.  In*  proceedings  under  the  workmen's  compensation  act  a 
judgment  was  rendered  in  her  favor  by  the  district  court  allowing 
compensation.  The  employer  took  the  matter  to  the  supreme  court 
and  claimed  that  Mrs.  Butch  was  not  entitled  to  compensation  for 
the  loss  of  an  eye  because  with  properly  fitted  glasses  she  would 
have  a  two-thirds'  vision.  The  court  affirmed  the  finding  of  the 
lower  court,  holding  that  she  was  entitled  to  the  full  amount  allowed 
by  the  statute  for  the  loss  of  an  eye  and  that  the  compensation  would 
not  be  diminished  by  reason  of  the  fact  that  the  disability  might  in 
a  measure  be  overcome  by  artificial  means. 


Workmen's  Compensation — Election — Rejection  op  Law — De- 
fenses Abrogated— ^Federal  Employers'  Liability  Act — Inter- 
state Commerce — Foley  v.  HineSy  Director  General  of  Railroads 
{Portland  Terminal  Co.)^  Supreme  Court  of  Maine  {December  8^ 
1920)^  111  Atlantic  Reporter^  po>g^  716, — ^Matthew  Foley  was  em- 
ployed as  a  coal  trimmer  by  the  Portland  Terminal  Co.  and  was  set 
to  work  in  assisting  to  unload  a  vessel  loaded  with  coal  which  had 
come  from  Baltimore.  The  coal  was  distributed  from  the  dock 
where  it  was  unloaded,  some  of  it  being  used  in  interstate  business 
and  some  of  it  in  intrastate  business.  While  he  was  working  in  the 
hold  of  the  vessel,  the  3,000-pound  bucket  used  in  unloading  the 
coal  descended  and  caught  Foley  by  the  leg,  so  injuring  it  that  it 
later  had  to  be  amputated.  The  employer  had  failed  to  accept  the 
Maine  workmen's  compensation  act,  so  that  Foley,  in  accordance  with 
the  terms  of  that  act,  brought  an  action  for  damages  against  the 
terminal  company  to  recover  for  his  injuries.  He  was  awarded  a 
verdict  of  $9,120.75.  The  employer  appealed,  claiming  that  Foley's 
work  had  been  in  interstate  commerce  and  was  governed  by  the  Fed- 
eral employers'  liability  act,  and  therefore  no  action  could  be  brought 
under  the  workmen's  compensation  act.    It  was  also  claimed  that 
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the  damages  were  excessive.    The  ctmrt  mffirmed  the  decisioo,  cilmg 
many  decisions  relative  to  interstate  commerce,  and  continvriiig: 

Applying  these  principles  and  noting  the  clearljr  settled  distinc- 
tion, it  is  obvious  that  the  coal  in  question  at  the  time  of  the  plain- 
tiff's injury  had  not  become  an  instrumentality  of  interstate  com- 
merce, and  therefore  the  plaintiff  was  not  employed  in  that  com- 
merce. He  was  at  work  assisting  in  the  removal  of  coal  in  bulk  from 
the  hold  to  the  cars  of  the  consignee  or  to  the  general  pile  on  the 
wharf.  No  part  of  it  had  been  appropriated  or  segregated  for  inter- 
state use.  It  might  be  used  for  that  purpose,  or  it  might  be  used 
for  intrastate  locomotives  or  for  both.  At  some  time  in  the  future 
some  other  employee  if  engaged  in  coaling  an  interstate  engine  from 
some  portion  of  the  stock  would  be  within  the  act,  as  in  Armbruster 
V.  Chicago  etc.  Ry.  Co.,  166  Iowa,  176,  147  N.  W.  387,  before  cited, 
bnt  that  time  had  not  arrived  and  the  plaintiff's  work  was  no  more 
directlv  and  immediately  connected  with  and  a  snbstantial  incident 
of  interstate  commerce  than  that  of  a  workman  loading  a  railroad 
car  at  the  mines.    The  cases  so  hold. 

As  the  Federal  employers'  liability  act  is  not  involved,  the  plaintiff 
has  a  right  of  action  at  common  law  aided  by  R.  S.  c.  50,  the  work- 
men's compensation  act,  so  called.  The  defendant  's  not  an  assent- 
ing employer,  and  employs  more  than  five  workmen,  so  that  it  is 
deprived  of  the  defenses  of  contributory  negligence,  negligence  of  a 
fellow  servant,  and  assumption  of  risk. 

The  jury  found  negligence  on  the  part  of  the  defendant,  and  it  is 
the  opinion  of  the  court  that  their  verdict  on  this  point  is  not  so 
manifestly  wrong  as  to  require  intervention.  The  plaintiff  was  «et 
at  work  by  McDonoiigh  without  any  instructions  or  warnings  what- 
ever. This  is  admitted  by  the  foreman,  who  also  testifies  that  the 
other  workmen  had  been  instructed  by  his  predecessor.  And  the 
plaintiff  had  not  worked  sufficiently  long  to  gain  the  necessary  knowl- 
edge by  experience. 

The  verdict  was  $9420.76.  The  plaintiff  is  41  years  old.  The 
injury  consisted  of  two  broken  bones  of  the  ankle,  the  astragalus  and 
the  cuboid,  with  an  apparent  crushing  just  below  the  ankle.  Effort 
was  made  to  avoid  amputation,  but  gangrene  set  in,  and  on  Sep- 
tunber  3  the  leg  was  amputated  above  the  ankle.  The  plaintiff 
now  wears  an  artificial  limb,  and  his  phjrgician  testifies  tltat  he  is 
and  always  will  be  incapable  of  hard  physical  labor.  Yet  he  knows 
no  other  kind.  I^ack  of  education  prevents  his  filling  a  clerical 
position,  and  he  must  rely  for  support  upon  his  seriouslv  diminished 
capacity  aa  a  common  laborer.  His  wages  at  the  time  of  the  accident 
were  56  cents  per  hour,  with  75  cents  for  overtime.  His  physica] 
suffering  was  at  times  intense.  Upon  this  question  of  damages  the 
defendant  offered  no  testimony.  From  the  very  nature  of  the  case 
the  injury  spoke  for  itself. 

After  studying  the  evidence  and  the  situation  carefully,  and  con- 
sidering all  the  elements  which  enter  into  it,  it  is  the  opinion  of  the 
court  that  the  damagea,  although  large,  are  not  grossly  ercesBaniBL 
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Wobkmen'b  Compensation — Election — Written  Acceptance — 
Temporart  Suspension  of  Work — McCune  v.  Wm.  B.  Pell  dk  Bro.^ 
Court  of  Appeals  of  Kentucky  {June  7^  1921)  ^  232  JSouthwestern 
Reporter,  page  43. — Richard  McCune,  a  painter  by  occupation,  had 
worked  at  times  during  an  interval  of  10  years  for  Wm.  B.  Pell  & 
Bro.  On  May  14,  1917,  upon  again  beginning  work  for  defendants 
as  a  painter,  he  elected  to  work  under  the  workmen's  compensation 
act  and  signed  the  employers'  '^  compensation  register  declaring  such 
election  and  purpose."  He  left  his  employment  on  July  13,  1917, 
and  for  16  months  continuously  thereafter  was  employed  in  another 
State.  Upon  his  return  to  Kentucky  he  was  employed  again  by  Wm. 
B.  Pell  &  Bro.  under  a  new  contract,  different  as  to  the  amount  of 
wages  from  the  previous  contract,  and  without  tlien  or  at  any  time 
thereafter  signing  the  "compensation  register."  While  working 
under  this  latter  contract  he  fell  from  a  scaffold  and  was  killed.  His 
widow  petitioned  for  compensation  for  the  death  of  her  husband. 
The  workmen's  compensation  board  refused  compensation  and  the 
circuit  court  afHrmed  their  action  in  dismissing  the  petition,  from 
which  decision  the  claimant  appealed.  The  court  of  appeals  affirmed 
the  judgment  of  the  lower  court,  and  adopted  quotations  from  the 
opinion  of  the  circuit  court  as  part  of  its  own  opinion,  some  of  which 
are  as  follows : 

It  is  clear  that  the  constitutionality  of  the  present  com{)ensation 
act  is  based  upon  the  facts  that  the  acceptance  of  the  act  is,  under 
its  tenns,  a  purely  voluntary  matter  of  election  by  the  employer  and 
employee,  and  that  each  and  all  of  the  provisions  of  the  act  become 
effective  and  binding  upon  employer  and  employee  solely  through 
this  voluntary  acceptance,  which,  in  effect,  when  made  by  both,  be- 
comes an  agreement  or  contract  between  the  parties.  Without  this 
acceptance  by  both  employer  and  employee,  the  act  can  not,  nor  can 
any  of  its  provisions,  apply  to  either. 

Xfter  the  election  has  been  made  by  both,  there  are  but  two  meth- 
ods of  withdrawing  the  election.  One  is  the  method  provided  for  in 
the  act  itself  (section  76),  that  is.  by  the  written  notice  therein  men- 
tioned, which  evidently,  so  far  as  the  employee  is  concerned,  con- 
templates the  continuance  of  the  relation  of  employer  and  employee. 
The  other  method  is  the  one  that  necessarily  grows  out  of  the  consti- 
tutional right  of  the  parties  to  sever  their  relation  of  employer  and 
employee.  As  the  act  applies  only  to  those  who  occupy  the  relation 
of  employer  and  employee,  it  necessarily  follows,  therefore,  that 
when  that  relation  ceases  to  exist  the  act  ceases  to  apply,  except  in 
so  far  as  may  be  necessary  to  enforce  the  rights  thereof  acquired 
under  the  act. 

He  [McCune]  could  accept  the  act  only  in  the  manner  provided  by 
the  statute.  Neither  the  act  nor  any  other  law  of  this  State  gave  to 
him  or  to  the  employer  any  right  to  waive  that  important  provision 
of  the  statute.  Therefore  anv  agreement  between  the  parties  that 
their  former  signatures  should  be  considered  as  an  acceptance  under 
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ihe  Iftst  employment  was  an  absolute  nullity,  and  can  liave  do  effect 
in  the  case.  If  the  requirement  of  the  statute  could  be  waived  by  an 
oral  agreement  in  this  case,  then  it  could  be  waived  in  any  other  case, 
and  the  purpose  of  the  statute  concerning  the  pretervation  of  this 
important  evidence  would  be  destroyed. 


Workmen's  Compensation — Election  of  Remedies  Before  In- 
jury— CoNSTiTUTioNALiTT — Industrial  Oommisaian  et  (d.  ▼.  Crisman^ 
Supreme  Court  of  Arizoiia  {July  18^  1921)^  199  Pacifc  Reporter^  V^9^ 
390, — James  L.  Crisman  brought  an  action  as  a  taxpayer  to  restrain 
the  industrial  commission  and  ofchers  from  putting  into  operation 
the  workmen's  compensation  act  of  1921,  upon  the  ground  that  it 
violates  the  State  constitution  in  requiring  the  employee  to  elect,  be- 
fore he  is  injured,  whether  he  will  accept  compensation  under  said 
act  or  not.  An  injunction  was  issued  enjoining  defendants  from 
putting  the  act  into  operation.  From  this  judgment  the  defendants 
appealed.  The  supreme  court  affirmed  the  action  of  the  lower  court 
because  of  section  8  of  article,  18  of  the  constitution  which  reads: 

The  Legislature  shall  enact  a  workmen's  compulsory  compensation 
law  *  *  *  by  which  compulsory  compensation  shall  be  required 
to  be  paid  to  any  such  workman  by  his  employer.  ♦  •  •  Pro- 
vided. That  it  shall  be  optional  with  said  employee  to  settle  for  suth 
compensation,  or  retain  tiae  right  to  sue  said  employer  as  provided  by 
this  constitution. 

Section  90  of  the  compensation  act  of  1921  provides  that  if  section 
60,  requiring  the  employee  to  elect  his  remedy  before  injury,  should 
be  held  invalid  or  unconstitutional,  the  entire  act  and  every  section 
thei-eof  should  be  invalidated.  Chief  Justice  Ross  in  his  opinion 
said  in  part: 

We  realize  that,  if  the  employee  may  not  be  required  to  elect  his 
remedy  before  injury,  it  is  not  possible  for  the  legislature  to  pass 
a  compensation  law  such  as  exists  in  nearly  every  S^te  in  the  Union. 
If  he  is  permitted  by  the  constitution  to  postpone  his  election  until 
after  injury,  and  then  elect  to  settle  for  compensation  or  retain  his 
right  to  sue  the  employer  for  negligence,  or  under  the  emplovers' 
liability  law  (Civ.  Code  1913,  pars.  3153-3162),  it  is  not  a  substitu- 
iionary  remedy,  but  an  additional  remedy. 

We  have,  however,  come  to  the  conclusion  that  the  decision  in  the 
Ujack  case  [15  Ariz.  382,  139  Pac.  465]  is  sound;  that,  as  therein 
stated,  the  employee  may  await  his  injury  and  then  determine  if  he 
will  accept  compensation  or  retain  the  right  to  sue  his  employer,  and 
that  this  right  of  choice  is  a  constitutional  right — one  the  legisfaiture 
can  not  take  away  from  him  by  requiring  that  he  elect  his  remedy 
before  injury. 

Judge  Baker  (concurring)  in  his  opinion  declared: 

I  can  not  refrain  from  saying  that  it  seems  regrettable  that.,  owing 
to  its  constitutional  restrictions,  Arizona  is  barred  from  adopting 
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a  just  and  humane  compensation  law,  such  as  exists  in  48  or  44  States 
of  the  Union. 

Criticising  the  liability  law  as  tending  to  increase  the  evils  which 
*^  an  equitable  and  just  compensation  law  is  well  calculated  to  cure," 
Judge  Baker  continued: 

While  it  is  unfortunate  that  the  evils  referred  to  must  continue  to 
exist  and  flourish,  it  is  not  our  function  to  provide  a  remedy  by 
judicial  legislation.  The  remedy  lies  with  the  people.  Both  Cali- 
fornia ana  New  York  were  compelled  to  amend  their  constitutions 
before  they  were  able  to  adopt  beneficial  compensation  laws. 

Judge  McAlister  (concurring)  also  wrote  an  opinion  stating  his 
views,  part  of  which  is  as  follows: 

To  my  mind  it  is  clear  that  the  optional  provision  in  section  8, 
art.  18,  was  placed  there  entirely  for  the  benefit  of  the  injured  em- 
ployee. It  was  intended  to  preserve  his  right  to  elect  his  remedy  at 
a  time  when  he  could  do  it  to  his  best  advantage.  If  such  construction 
renders  it  impossible  to  enact  in  this  State  a  compensation  law  in  the 
true  sense  of  that  term,  my  answer  is  that  the  fundamental  law  is  our 
guide,  and  where  it  leads  it  is  the  duty  of  the  court  to  follow.  What- 
ever the  consequences  may  be,  the  court  has  no  alternative  other  than 
to  give  effect  to  its  plain  mandates,  and,  if  this  stands  in  the  way  of 
the  enactment  of  a  compensation  law  in  harmony  with  those  in  othei* 
States  and  it  is  thought  best  to  have  one  of  that  kind,  the  appeal  to 
remove  the  barrier  should  be  to  the  people  who  made  the  constitution, 
and  can  remake  it,  and  not  to  the  courts,  which  possess  only  the  power 
to  construe  it.  I  am  convinced,  therefore,  that  the  act  is  invalid  be- 
cause it  deprives  employees  of  their  constitutional  right  to  choose 
after  injury  between  compensation  and  other  remedies;  and.  since 
it  is  provided  in  the  act  itself  that  in  case  the  election  before  injury 
provision  can  not  stand  the  whole  shall  fail,  I  concur  in  the  opinion  of 
the  chief  justice  that  the  judgment  of  the  trial  court  should  be 
affirmed 


Workmen's  Compensation — Empi/^teb — AoHicnaLTURAL  Worker — 
Contract  of  Hiring — AfcUis  v.  Schaeffer  et  al.^  Supreme  Court  of 
Pennsylvania  {March  28^  1921)^  113  Atlantic  Reporter^  P^9^  ^4. — 
The  decedent,  Matis,  was  employed  as  a  laborer  by  Schaeffer  to  work 
in  his  coal  yard.  Schaeffer  also  maintained  a  small  farm  on  which 
he  raised  food  for  his  horses  used  in  the  coal  business.  When  work 
became  slack  at  the  coal  yard  it  was  customary  to  send  the  men  to  the 
farm  to  do  whatever  work  was  necessary.  Matis  was  sent  during  a 
dull  period  at  the  coal  yard  to  work  on  the  farm.  While  at  the  farm 
and  engaged  in  pitching  oats  he  suffered  from  sunstroke  and  died. 
His  widow  brought  proceedings  for  compensation  under  the  work- 
men's compensation  act  and  secured  an  award.  Upon  appeal  to  the 
court  of  common  pleas  on  the  ground  that  Matis's  work  having  been 
agricultural  labor  he  was  not  at  the  time  of  his  injury  under  the 
workmen's  compensation  act,  the  award  was  affirmed  and  the  em- 
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ployer  appealed  again.    The  decision  of  the  supreme  court  of  the 

State  in  again  affirming  the  award  is  in  part  as  follows: 

(1)  Was  decedent  in  the  course  of  his  employment  at  the  time  of 
the  sunstroke?     Not  much  stress  is  laid  upon  this,  and,  indeed,  btit 
little  could  be,  for  he  was  at  that  time  and  place  doing  the  work 
which  defendant,  as  his  employer,  sent  him  to  do.     (2)  Was  he 
"  engaged  in    *    •    •    agriculture  "  within  the  meaning  of  the  act 
of  June  3, 1915  (P.  L.  777;  Pa.  St.  1920,  sec.  21fe0),  which  provides 
that  the  workmen's  compensation  act  (Pa.  St.,  sec.  21916  et  seq.) 
shall  not  "  apply  to  or  in  any  way  affect  any  person  who,  at  the  time 
of  injury,  is  engaged  in  domestic  service  or  agriculture."    The  board 
and  court  belo^'  ')eld  that  this  applied  to  the  ^neral  character  of  the 
contract  of  hirin^^  only,  and  did  not  refer  to  otlier  casual  or  incidental 
work  performed  at  the  request  of  the  employer.     We  think  this 
conclusion  is  correct,  especially  as  the  title  of  the  act  is  "  a  supplement 
to  an  act  entitled  *  the  workmen's  compensation  act  of  1916,'  to  ex- 
empt domestic  servants  and  agricultural  workers  from  the  provisions 
thereof."    This  title  must  be  taken  into  consideration  in  determining 
the  scope  of  the  act.    It  would  require  a  distortion  of  the  plain 
meaning  of  the  words  to  call  decedent  an  "agricultural  worker" 
merely  because  he  happened  to  be  doing  work  which  "agricultui-al 
workers"  ordinarily  do.    W«  need  only  add  that  the  workmen "'s 
compensation  act  covers  cases  of  injury  or  death  from  sunstroke. 
(Lane  v.  Horn  &  Hardart  Baking  Co.,  261  Pa.  329,  104  Atl.  615 
[Bui.  No.  258,  p.  1661.) 

The  judgment  of  the  court  below  is  affirmed. 


Wobkmek's  Comfbksation — Emflotee — Cmr  Fibbmisn — Kma  v. 
City  of  New  Tark^  Supreme  Court  of  New  York^  Appellate  Divi- 
sion {Mar'ch  2y  1991)  ^  186  New  York  Supplement^  page  727. — Oscar 
Krug  was  a  uniformed  fireman  of  the  city  of  New  York  attached  to 
engine  No.  7  of  the  city  fire  department.  In  May,  1918,  while  help- 
ing to  extinguish  a  fire,  he  wrenched  his  knee.  He  was  treated  for 
rheumatism  and  worked  off  and  on  until  July,  1919,  when  he  under- 
went an  operation  upon  his  knee.  He  died  from  the  effect  of  this 
operation  and  his  wife  brought  proceedings  for  compensation  under 
the  workmen's  compensation  act.  The  industrial  commission  al- 
lowed her  an  award  but  provided  that  it  be  held  in  abeyance  because 
she  was  receiving  a  pension  from  the  city  fire  department  pension 
fund;  the  award  was  to  be  paid  only  if  the  pension  should  fail 
The  city  appealed  from  this  award,  and  in  reversing  it  a  decision 
was  rendered  in  part  as  foUows: 

The  amendment  of  the  constitution  upon  which  this  class  legisla- 
tion dei^ends  expressly  authorizes  the  enactment  of  the  statute : 

"  Provided  that  all  moneys  paid  by  an  employer  to  his  employee 
or  their  legal  representatives,  by  reason  of  the  enactment  of  any 
of  the  laws  herein  authorized,  shall  be  held  to  be  a  proper  charge  in 
the  cost  of  operating  the  business  of  the  employer."  (State  con- 
stitution, art.  1,  sec.  19.) 
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Where  there  is  no  business  upon  which  the  compensation  can  be- 
come a  charge,  where  there  is  no  opportunity  to  charge  the  accidents 
of  the  business  to  the  product  and  thus  distribute  the  burden  over 
the  field  of  consumption,  there  is  no  warrant  for  the  legislation. 
The  rule  is  well  established  that  a  proviso,  such  as  is  contained  in  the 
constitutional  provision  above  quoted,  is  in  deeds  and  statutes  a 
limitation  or  exception  to  the  grant  made  or  authority  conferred, 
the  effect  of  which  is  to  declare  that  the  one  shall  not  operate,  or 
the  other  be  exercised,  unless  in  the  case  provided.  It  was  the  in- 
dustrial, the  essentially  dangerous,  trades  which  were  to  be  placed 
under  the  provision  of  the  law,  and  the  constitution  was  amended  to 
permit  of  this,  not  to  extend  the  operation  to  public  officers. 

We  are  clearly  of  the  opinion  that  the  decedent  was  not  an  em- 
ployee within  the  meaning  of  the  statute.  The  word  is  defined  by 
the  Century  Dictionary,  cited  with  approval  in  Palmer  v.  Van  Sant- 
voord,  153,  N.  Y.  612,  614,  47  N.  E.  915,  as  "one  who  works  for  an 
employer;  a  person  working  for  salary  or  wages,  applied  to  any  one 
so  working,  but  usually  only  to  clerks,  workmen,  laborers,  etc.,  and 
but  rarely  to  the  higher  officers  of  a  government  or  corporation  or  to 
domestic  servants,''^  and  with  all  the  agitation  which  preceded  the 
enactment  of  this  statute  it  can  not  be  presumed  that  the  legislature 
or  the  people  in  amending  the  constitution  used  the  words  in  any 
broader  sense  than  that  indicated.  Nor  can  we  subscribe  to  tlie 
theory  that  a  fireman  in  performing  a  public  service  is  engaged  in 
salvaging  buildings  or  their  contents.  He  is  performing  a  police 
service  for  the  State,  operating  for  the  benefit  of  the  owner  of  the 
property,  and  not  in  the  canying  on  of  the  business  of  salvaging 
bnifdings  or  property. 

The  award  should  be  reversed,  and  the  claim  dismissed.  All 
concur. 

Workmen's  Comfensatiok  —  EnpiiOTEB  —  Employer's  Knowl- 
edge— Volunteer — Bwke  v.  Induatrial  Corn/mission  et  a?..  Supreme 
Court  of  Colorado  (Novemher  7,  1921)^  201  Paciiic  Reporter^  page 
SOL — John  B.  Chadwick  was  in  the  employ  of  John  F.  Burke,  pro- 
prietor of  a  taxicab  line,  operating  in  and  about  the  city  of  Denver. 
While  Chadwick  was  driving  a  party  to  Colorado  Springs,  a  party 
of  Texas  tourists  arranged  with  Burke  for  a  trip  to  Estes  Park  and 
requested  that  Chadwick  be  sent  as  driver.  Burke  replied  that  he 
would  try  to  get  Chadwick,  but  he  would  not  guarantee  to  do  so. 
That  evening  because  of  complaints  received  by  Burke  of  Chadwick's 
careless  and  reckless  driving  on  the  trip  to  Colorado  Springs  he  was 
discharged  and  directed  to  report  at  the  office  in  the  morning  for  a 
settlement.  The  next  morning,  Chadwick,  instead  of  reporting  as 
directed,  took  the  car  he  was  accustomed  to  drive  and  left  with  the 
party  of  tourists  for  Estes  Park  without  the  knowledge  or  consent 
of  Burke,  and  directly  against  his  orders.  While  making  the  return 
trip  from  Estes  Park,  Chadwick  attempted  to  turn  the  car  out  of 
a  rut  on  a  muddy  road,  when  it  upset,  pinning  him  underneath,  and 
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resulting  in  injuries  from  which  he  died  a  few  hours  later.  The 
passengers  were  brought  to  Denver  and  paid  Burke  the'  regular  fare 
for  the  trip.  An  award  of  compensation  was  granted  the  widow  and 
minor  children  of  Chadwick.  The  district  court  partly  affirmed  and 
partly  reversed  the  award.  The  case  was  appealed  to  the  supreme 
court,  wliere  the  judgment  was  reversed  and  the  cause  remanded  on 
the  grounds  that  Chadwick  was  not  in  the  employ  of  Burke.  The 
court,  speaking  through  Judge  Bailey,  said: 

Tliere  is  no  conflict  in  the  testimony  upon  the  fact  of  Chadwick's 
discharge,  and  the  question  of  his  reinstatement  is  strictly  one  of 
law  and  not  of  fact.  The  conmiission  found  that  he  was  an  em-' 
ployee  solelj'  upon  an  alleged  ratification  by  Burke  of  his  act  in 
taking  the  car,  without  autliority,  as  above  noted.  This  view  was 
adopted  by  the  district  court. 

It  seems  clear  to  us  that  the  acceptance  by  Burke  of  pay  for  the 
use  of  his  automobile  and  equipment  could  have  and  aid  have  no 
effect  whatever  upon  the  status  of  Chadwick.  Chadwick  was  either 
an  employee  of  Burke  at  the  time  of  the  accident  or  he  was  not  If 
he  was  not,  then  we  fail  to  see  how  any  subseauent  act  of  Burke 
in  dealing  with  third  parties  could  change  Chadwick's  relations  to 
him.  Whatever  the  law  may  be  upon  the  subjects  of  ratification  and 
estoppel,  under  the  circumstances  here  shown,  as  applied  to  third 
persons,  manifestly,  as  between  Burke  and  Chadwick,  upon  the  un- 
disputed facts,  neither  the  doctrine  of  ratification  nor  estoppel  has 
the  slightest  application,  and  both  the  commission  and  tlie  district 
court  were  in  error  in  holding  to  the  contrary.  If  Chadwick  was 
not  in  the  employment  of  Burke  when  injured  his  heirs  have  no 
standinj^  under  the  workmen's  compensation  act.  (Laws  1919,  p. 
7(X).)  ft  conclusively  appears  that  when  Chadwick  was  injured,  he 
had  been  discharged,  and  was  a  mere  volunteer,  wrongfully  engaged 
in  driving  the  Burke  car.  The  law  must  leave  him  where  it  finds 
him,  for  since  that  situation  was  brought  about  by  his  own  willful 
and  deliberate  wrong,  upon  no  possible  theory  is  he  or  are  his  de- 
pendents in  position  to  ask  or  receive  compensation  at  Uie  hands  of 
Burke. 


Workmen's  Compensation — Empi^oybe — ^Exclusion  bt  Amount 
OF  ISalary — Kelley-8  Dependents  v.  Uoosac  Lumber  Go.  et  al.^  /Su- 
preme  Court  of  Vermont  {May  5,  1921)^  113  Atlantic  Reporter^ 
page  818, — Simon  J.  Kelley,  while  in  the  employ  of  and  cutting  logs 
for  the  defendant  company  was  accidentally  killed  on  February  22, 
1919.  His  dependents  brought  proceedings  under  the  workmen's 
compensation  act  to  obtain  comj>ensation  for  his  death.  By  the  tenns 
of  the  General  Laws  of  Vermont,  section  5758,  the  act  does  not  apply 
to  a  workman  whose  remuneration  exceeds  $2,<X)0  per  year,  unless 
the  agreement  specified  in  the  act  is  entered  into.  Kelley  had  not 
entered  into  such  agreement.  The  year  previous  to  his  death  he  actu- 
ally received  as  eai^nings  slightly  more  than  $2,000.    There  was  an 
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award  of  compensation  and  the  defendants  appealed.    In  affirming 
the  award  the  court  through  Judge  Powers  said : 

The  whole  question  depends  upon  the  construction  ot  the  statute.  ^ 
The  legislature  has  not  pointed  out  the  proper  method  of  procedure 
to  ascertain  the  remuneration,  and  there  are  no  decisions  to  give  much 
aid  to  the  proper  solution  of  that  problem.  In  these  circumstances, 
we  are  at  full  liberty  to  ascribe  to  this  provision  a  meaning  which,  in 
our  judgment,  best  accords  with  the  general  legislative  intent,  and 
best  carries  into  effect  the  beneficent  purposes  of  the  act.  This  re- 
quires us  to  adopt  such  a  construction  as  will  extend  its  provisions 
to  the  largest  possible  class  of  emplovees,  and  to  restrict  those  ex- 
cluded from  its  provisions  to  the  smallest  possible  class.  We  ought 
also  to  give  it  such  a  construction  as  will  make  its  application  as  cer- 
tain as  possible,  to  the  end  that  both  employer  and  workman  may 
know  in  advance  whether  it  is  to  regulate  their  relations  or  not. 

We  hold,  therefore,  that  the  only  employees  excluded  from  the  act 
under  this  section  are  those  wording  unaer  a  contract  the  definite 
term  of  which  is  one  full  year  or  more,  and  at  a  determined  or  deter- 
minable wage  amounting  to  more  than  $2,000;  and  that  all  other  em- 
ployees, regardless  of  the  total  amount  earned,  are  within  the  act. 


Workmen's  Compensation — Emplotbb — General  and  Special 
Employer — Knudson  et  al.  v.  JdLckson^  Sujyteme  Court  of  lo^na 
{Jun£  26^  1921)^  183  Northwestern  Reporter^  po»g^  S91, — C.  M. 
Knight  was  a  team  contractor  in  the  city  of  Des  Moines.  One  Jack- 
son was  employed  by  Knight  as  a  driver  of  one  of  his  teams,  receiv- 
ing $3.50  a  day  for  his  services.  A  Mr.  Knudson  was  a  contractor 
and  builder.  He  made  arrangements  with  Knight  to  have  a  man 
and  team  furnished  to  haul  rubbish  in  connection  with  his  contract 
work  at  the  rate  of  $7  per  day.  Knudson  had  nothing  to  do  with  the 
selection  of  the  man  or  team  for  the  work.  Knight  sent  Jackson  to  do 
the  work  for  Knudson,  whose  foreman  was  to  give  Jackson  instruc- 
tions as  to  the  particular  work  he  was  to  do.  Jackson,  while  doing 
his  duties  as  directed,  received  an  injury  for  which  compensation  was 
sought.  The  industrial  commission  held  that  Jackson  was  in  the 
employ  of  Knight  and  that  Knudson  was  not  his  employer.  On 
appeal  to  the  district  court  this  finding  was  reversed.  The  supreme 
court  reversed  the  district  coui-t  and  held  that  there  was  no  contract 
of  service,  express  or  implied,  between  Knudson  and  Jackson,  and 
that  Jackson  was  not  entitled  to  compensation  from  Knudson  under 
the  provisions  of  the  workmen's  compensation  act.  After  consider- 
ing the  two  lines  of  authority  on  this  subject.  Judge  Fayville,  speak- 
ing for  the  court,  said : 

The  foregoing  cases  represent  the  two  lines  of  decisions.  Because 
of  the  difference  between  the  statutes,  the  conflict  in  these  decisions  is 
perhaps  more  apparent  than  real.    The  statutes  of  New  York  and  of 
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California  differ  from  the  statute  in  this  State,  and  ours  more  nearly 
conforms  to  the  statutes  of  New  Jersey  and  Massachusetts. 

We  recognize  and  adhere  to  the  rule  that  this  statute  should  be 
liberally  construed.  This,  however,  does  not  permit  us  to  enlarge  the 
express  terms  of  the  act.  Our  legislature  has  seen  fit  to  define  who  is 
an  employer  and  who  is  an  employee  within  the  meaning  of  this  act 
The  legislature  has  expressly  said  that  an  employee  who  is  entitled 
to  compensation  under  this  act  is  "  any  person  who  has  entered  into 
the  employment  of  or  works  under  a  contract  of  service,  express  or 
implied,  for  an  employer."  In  view  of  this  definition  and  declaration 
by  the  legislature,  we  can  not  enlarge  the  terms  and  provisions  of  this 
statute,  and  apply  to  an  employer  and  employee  the  rules  and  defini- 
tions of  the  common  law  as  applicable  to  master  and  servant.  The 
legislature  in  enacting  this  statute  was  providing  a  remedy  wholly 
unknown  to  the  common  law,  and  it  saw  fit  to  place  in  the  statute 
definitions  to  which  rules  of  the  common  law  can  have  no  application. 
We  are  therefore  in  an  entirely  different  situation  than  the  supreme 
court  of  California  in  declaring  that  the  definitions  of  employer  and 
employee,  under  the  workmen's  compensation  law  of  that  State,  "  are 
broad  enough  to  include  both  the  general  and  special  employer. '' 


Workmen's  Compensation — Employee — Independent  Contrac- 
tor— Coppes  Bros.  <6  Zook  v.  Pontius^  Appellate  Court  of  Indiana 
{June  29^  1921)^  131  Northeastern  Reporter^  page  S4S, — ^Ambrose 
Pontius  brought  proceedings  under  the  workmen's  compensation  ac  t 
to  obtain  compensation  for  personal  injuries.  The  industrial  board 
awarded  him  compensation  and  the  employer  appealed.  The  ques- 
tion before  the  court  was  whether  Pontius  was  an  employee  or  an 
independent  contractor.  Pontius  was  hired  to  haul  logs  and  load 
them  on  a  railroad  car.  He  was  to  supply  his  own  team  and  was 
paid  $7  per  thousand  feet.  He  had  not  contracted  to  do  a  particular 
piece  of  work  as  an  entirety.  The  appellant  did  not  actually  exer- 
cise any  control  over  the  appellee,  but  the  clear  inference  was  that  it 
had  the  right  to  exercise  unlimited  control  had  it  seen  fit  to  do  so. 
For  this  reason  the  appellate  court  affirmed  the  decision  of  the 
board,  classing  him  as  an  employee  and  not  a  contractor. 


Workmen's  Compensation — Employee — Independent  Contrac- 
tor— Supervision — Helton  v.  Tall  Timber  Lumber  Co.  of  Loumana 
{Inc.)^  Supreme  Court  of  Louisiana  {November  29^  1920)^  86  South- 
ern Reporter^  po>g^  729, — The  decedent,  Helton,  was  killed  by  a  fall- 
ing branch  while  he  and  other  men  were  at  work  clearing  a  right  of 
way  for  a  railroad  to  be  constructed  by  the  defendant  company. 
The  work  consisted  of  felling  trees  and  sawing  them  ihto  logs. 
Various  numbers  of  men  were  at  work  at  different  times,  all  working 
independently  of  each  other.    They  were  paid  so  much  per  thousand 
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feet  of  the  lumber  contents  of  the  logs  and  were  provided  with  saws 
and  axes.  They  were  at  liberty  to  quit  work  whenever  they  chose 
and  be  paid  for  the  work  they  accomplished.  The  right  of  way  was 
divided  into  sections  of  100  feet.  No  control  over  the  men  was  exer- 
cised except  to  indicate  what  section  each  man  was  to  work  upon. 
Helton's  widow  brought  proceedings  for  compensation  under  the 
workmen's  compensation  act  (Act  No.  20  of  1914,  p.  44),  but  was 
denied  an  award  on  the  ground  that  her  husband  had  been  an  in- 
dependent contractor  and  not  an  employee  of  defendant.  In  affirm- 
ing the  decision  the  court  said,  in  part : 

Though  plaintiff's  husband's  contract  was  with  an  independent 
contrat  tor  wlio  had  charge  of  this  clearing,  the  defendant  company 
is  liable  (under  section  6  of  said  act)  if  plaintiff's  husband  was  an 
employee  and  not,  as  contended  by  defendant,  an  independent  con- 
tractor. 

Under  the  circumstances,  we  are  clear  that  plaintiff's  husband  was 
not  an  employee.  He  had  not  hired  his  services  (C.  C,  arts.  164, 
2745)  y  but  was  working  aa  his  own  master.  He  was  at  liberty  to  do 
the  work  when  and  as  he  pleased.  He  was  not  even  being  paid 
wages,  but  only  for  whatever  work  he  chose  to  accomplish.  A  work- 
man who  in  the  manner  of  doing  his  work  is  under  nobody's  direc- 
tion or  control  but  his  own  can  not  be  classed  as  an  employee,  but  is 
an  independent  contractor. 


Workmen's  Compensation — Employee — Policeman — Mann  v. 
City  of  Lynchburg^  Supreme  Court  of  Appeals  of  Virginia  {March 
17^  1021)  s  106  Southeastern  Reporter^  page  371.— Lee  Arthur  Mann 
wjis  employed  by  the  city  of  Lynchburg  as  a  policeman.  He  suffered 
injuries  in  the  course  of  his  employment  which  resulted  in  his  death, 
and  his  widow  and  minor  children  brought  proceedings  for  compen- 
sation under  the  Virginia  workmen's  compensation  law.  The  indus- 
trial commission  was  inclined  to  grant  an  award  but  question  arose 
as  to  whether  the  city  of  Lynchburg  or  the  State  was  liable  for  the 
payment  of  the  compensation,  and  this  question  was  certified  to  the 
court  of  appeals.  The  court,  because  the  case  was  not  one  between 
private  persons  but  against  the  government  of  the  State,  did  not 
confine  itself  to  the  determination  of  the  question  submitted.  It  was 
accordingly  held  that  a  policeman  is  not  an  "employee"  within  the 
meaning  of  the  workmen's  compensation  law  and  the  plaintiffs  were 
denied  compensation.     The  following  is  an  extract  from  the  decision : 

The  statute  is  to  be  liberally  construed  to  the  end  that  its  wise  and 
humane  purpose  may  be  advanced ;  but  we  can  not  extend  its  provi- 
sions by  construction,  so  as  to  cover  persons  or  occupations  not  within 
its  scope  and  intent. 

The  act  as  its  title  shows  relates  to  industrial  accidents,  and  its 
well-known  purpose  was  to  substitute  for  the  unsatisfactorv  com- 
mon-law remedies  a  speedier  and  simpler  and  more  equitable  form  of 
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relief  for  personal  injuries  sustained  by  persons  engaged  in  hazard- 
ous occupations.  It  would  seem  clear  n-om  the  history  and  purposes 
and  general  provisions  of  the  act  that  the  legislature  did  not  have  in 
mina  as  beneficiaries  any  other  persons  than  such  as  are  commonly 
understood  as  falling  within  a  contractual  relationship  of  master 
and  servant.  It  often  happens  that  cities  and  towns  employ  lar«:e 
forces  of  men  in  connection  with  municipal  undertakings,  such  as 
the  construction  of  sewers,  the  building  of  streets,  the  operation  of 
rock  quarries,  and,  other  similar  and  more  or  less  hazardous  occu- 
pations akin  to  those  undertaken  by  individuals  and  industrial  cor- 
porations. The  legislature  undertook  to  make  an  improvement  upon 
the  remedies  hitherto  existing  in  cases  of  employees  receiving  per- 
sonal injuries,  and  who  might  or  might  not,  according  to  the  par- 
ticular fac|;s  of  the  case^  have  a  cause  of  action  against  the  employer 
on  the  ground  of  negligence  or  breach  of  duty,  and  manifestly  the 
idea  was  that  this  remedy  should  be  provided  tor  those  who  thereto- 
fore stood  in  such  a  relationship  as  that  there  might  be  in  cases  of 
negligence  a  liability  on  the  employer.  The  case  oi  a  city  policeman 
does  not,  as  we  think,  fall  within  the  reason  and  purpose  of  the  act. 
and  this  conclusion  is  greatly  strengthened  by  the  language  which 
the  legislature  used  in  its  enactment. 

Of  course,  as  already  pointed  out  above,  there  is  a  sense  in  which 
every  officer  is  a  servant,  and  in  which  every  officer  performs  services 
for  pay,  but  this  is  no  more  true  of  policemen  tiian  of  any  of  the 
other  officers  of  the  State  or  municipality.  If  any  such  officers  are  to 
be  included  within  the  provisions  of  the  statute,  the  amendment 
should  be  made  by  the  legislature,  and  not  by  the  tribimals  calleil 
upon  to  construe  and  enforce  the  law. 

It  follows  that  we  are  of  opinion  that  neither  the  city  of  Lynch- 
burg nor  the  State  of  Virginia  can  lawfully  be  required  to  pay  the 
compensatioii  claimed  in  this  proceeding. 


Workmen's  Compensation — Employee — Pouobman — Shehnadin^ 
V.  City  of  Elkhart  et  a?..  Appellate  Court  of  Indiana  {February  IS, 
1921)^  129  Northeastern  Reporter^  page  878. — Shelmadine  was  em- 
ployed by  the  city  of  Elkhart  as  a  policeman.  During  the  course  of 
his  work  he  was  killed,  and  his  widow  brought  proceedings  for  com- 
pensation under  the  State  workmen's  compensation  act.  The  indus- 
trial board  denied  her  compensation  and  she  appealed.  The  order 
denying  the  widow  compensation  was  affirmed.  The  opinion  is,  in 
part,  as  follows : 

The  court  will  take  judicial  notice  that  the  city  of  Elkhart,  at  the 
time  of  the  injury  and  death  of  appellant's  decedent,  was  a  city  hav- 
ing a  population  of  between  10,000  and  35,000,  and  that  its  police 
force  was  established  under  and  regulated  by  the  act  known  as  the 
metropolitan  police  act  of  1897.  (Burns'  Ann.  St.  1914,  sees.  9033, 
9046.)  This  act  provides  for  a  board  of  metropolitan  police  commis- 
sioners with  power  to  appoint  policemen  and  fix  their  compensation 
within  certain  limitations ;  such  appointees  to  serve  during  good  be- 
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havior.  Th%  act  also  fixes  the  powers  and  dutieB  of  policemen  w 
appointed* 

A  public  officer  may  be  defined  as  a  position  to  which  a  portion  of 
the  soyereigntjr  of  tfa«  State  attaches  for  the  time  being,  and  which 
is  exercised  for  the  bcoiefit  of  the  public.  The  most  important  char- 
acteristic which  may  be  said  to  distinguish  an  office  from  an  employ* 
ment  is  that  the  duties  of  the  incumbent  of  an  office  must  involve  an 
exercise  of  some  portion  of  the  sovereign  power. 

It  is  urged  by  appellant,  however,  that  even  if  it  be  conceded  that 
appellant^  decedent  was,  at  the  time  he  met  his  death,  a  public  offi- 
cer, and  was  discharging  his  duties  as  such,  still  he  was  an  employee 
of  the  city  within  uie  meaning  of  the  word  ^^ employee"  as  used 
in  the  Indiana  workmen's  ocxnpensation  act.  This  contention  of  ap- 
pellant's is  without  merit,,  as  will  be  seen  by  an  examination  of  the 
definition  of  the  word  "employee"  as  found  in  clause  (b)  of  said 
section  76  of  said  act. 

It  is  clear  that  the  term  "  hire  "  as  used  in  this  definition  does  not 
relate  to  public  officers  elected  or  appointed  and  whose  duties  are 
fixed  by  law.  Appellant's  decedent,  being  a  public  officer  whose 
duties  are  specifically  prescribed  by  statute,  was,  under  his  oath  of 
office,  obligated  faithfully  to  perform  his  official  duties,  and  was 
subject  to  impeachment  for  failure  so  to  do;  but  he  was  not  the 
servant  or  employee  of  the  city  under  any  "  contract  of  hire,"  either 
express  or  implied. 

Workmen's  Compeksation  —  Employee  —  REOuiiAR  Term  ot 
Office — Policbman — EMPiiOTMENT  Not  for  Gain — Rooney  v.  City 
of  Oraalia^  Supreuie  Court  of  Nebraska  {December  23^  1920)^  181 
Northwestern  Reporter^  V^^^  ^^^* — Rooney  was  killed  by  an  accident 
arising  out  of  and  in  the  course  of  his  employment  as  a  policeman 
by  the  city  of  Omaha.  His  widow  brought  suit  for  compensation 
under  the  workmen's  compensation  act  of  the  State,  and  recovered  a 
judgment.  The  employer  appealed  upon  two  grounds:  First,  because 
a  police  officer  is  appointed  to  hold  office  during  good  behavior,  he 
holds  for  a  ^^  regular  term  of  office  "  and  is  thus  one  of  the  classes  of 
employees  excluded  from  the  act;  and,  second,  because  a  policeman 
is  not  engaged  in  an  enterprise  for  the  city  for  pecuniary  gain  or 
profit  he  is  not  covered  by  the  compensation  act.  The  supreme  court 
held  that  a  policeman  is  not  appointed  for  a  regular  term  of  office 
and  that  so  far  as  this  provision  was  concerned  he  was  within  the 
act,  but  it  also  held  that  a  policeman  is  not  engaged  in  work  for 
the  pecuniary  gain  or  profit  of  the  city  and  that  therefore  he  was 
not  covered  by  the  act.    The  opinion  in  part  is  as  follows : 

A  police  officer  of  the  city  of  Omaha  is  appointed  to  serve  during 
good  behavior.  That  means  an  indefinite  period.  No  two  officers 
will  hold  for  the  same  duration  of  time.  The  law  has  fixed  no  limi- 
tation on  the  tenure  of  office.  One  may  hold  for  life  or  as  long  as 
he  desires,  unless,  through  his  own  misconduct  he  is  discharged  for 
cause.    With  such  irregularity  of  duration,  the  period  of  tenure  can 
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hardly  be  denominated  a  ^^  regular  term ''  of  office,  within  the  mean- 
ing of  the  statute  fciting  a  Minnesota  case,  State  v.  District  Court, 
134  Minn.  26, 158  N.  W- 790,  involving  an  identical  situation]. 

The  defendant  has  raised  a  further  question,  that  a  policeman  in 
the  city  of  Omaha  is  an  employee  of  a  governmental  agency  of  the 
State  and  is  employed  in  the  governmental  capacity  of  the  State  anil 
not  for  the  gain  or  profit  of  the  employer,  and  that,  under  section 
3656,  Rev.  St.  1913,  he  is  expressly  exempted  from  the  operation  of 
the  compensation  law.  It  is  manifest  that  such  a  policeman,  in  the 
general  service  of  the  city  as  a  policeman,  is  not  employed  for  the 
pecuniary  gain  or  profit  of  the  city.  This  case  is  controlled  by  the 
decision,  just  rendered  in  this  court,  JRay  v.  School  District  of  Lincoln, 
181  N.  W.  140  [below]  and,  for  the  reasons  therein  set  out,  plaintiff 
is  not  entitled,  as  we  viewdt,  to  a  recovery  in  this  case. 


Workmen's  Compensation — ^Employee — School  Janitor — E  m  • 
ELOYMENT  NoT  FOR  Gain — Ray  V.  School  District  of  Lincoln^  Supreme 
Court  of  Nebraska  {December  23^  1900)^181  Northwestern  Reporter^ 
page  HO. — Ray  was  employed  as  a  janitor  in  a  school  in  Lincoln, 
Nebr.,  by  the  school  district  of  the  city.  While  engaged  at  his  duties 
he  was  injured  by  an  accident  arising  out  of  and  in  the  course  of  his 
employment  and  he  brought  proceedings  for  compensation  under  the 
workmen's  compensation  act  and  recovered  a  judgment.  The  em- 
ployer appealed,  contending  that  inasmuch  as  it  was  not  engaged  in 
an  enterprise  for  pecuniary  gain  or  profit  it  was  not  covered  by  the 
act.  That  section  of  the  law  (sec.  3656)  which  defines  employees 
concludes  as  follows: 

(3)  It  shall  not  be  construed  to  include  any  person  whose  employ- 
ment is  casual,  or  not  for  the  purpose  of  gain  or  profit  by  the  eni- 
?»loyer,  or  which  is  not  in  the  usual  course  of  the  trade,  business,  pro- 
ession,  or  occupation  of  his  employer. 

The  supreme  court  held  that  Ray  was  not  an  employee  within  the 
meaning  of  the  statute  and  reversed  the  judgment  and  dismissed  the 
case.    The  opinion  in  part  is  as  follows : 

By  a  literal  reading  of  the  provisions  of  the  statute  in  connection 
with  subdivision  (3)  last  above  quoted,  the  term  "employee*'  covers 
only  such  employees,  whether  in  the  service  of  private  enterprises  or 
in  that  of  the  State,  or  of  its  subdivisions,  as  are  employed  for  ^  gain 
or  profit," 

The  plaintiff  contends  that^  should  the  literal  wording  of  the  act 
confine  the  act,  in  its  operation,  to  those  employees  omy  who  are 
employed  for  pecuniary  gain  or  profit  of  the  IState  and  its  sub- 
divisions, then  the  literal  wording  must  be  found  to  be  in  conflict 
with  the  express  purpose  and  intent  of  the  act,  and  that  such  intent 
must  be  allowed  to  prevail.  By  the  earlier  provision  of  the  act,  every 
person  in  the  service  of  the  State,  except  oflicers  holding  for  a  regular 
term  of  office,  is  mentioned  as  being  included  within  its  operation. 
That  provision,  however,  is  not  more  general  in  its  terms  than  the 


like  provisioii  cowing'  phvmtm  emplojineiitB^  It  is  neceasary  fo^ 
the  court,  thea,  firsi  to  actormine  fr(»n  Um  language  used,  whether 
there  emit  be  any  loffical  reason  for  the  exception,  as  applied  to  State 
eDQLi>lo76C8f  or  wfaetSer  the  exception  is  out  of  harmony  with  the  act 
ana  opposed  to  a  clearly  expressed  intent  to  the  eonirary. 

It  must  be  remembered  that  the  State  and  its  governmental  agen- 
cies could  not  be  held  liable  under  the  common  law  for  personal  in- 
juries sustained  by  its  servants  in  line  of  employment,  though  due  to 
its  own  negligence,  nor  could  such  a  recovery  be  had  under  the  law 
as  it  existed  in  this  State  at  the  time  of  the  enactment  of  the  work- 
men's compensation  act  The  State  could,  however,  be  held  for 
injuries  to  its  employees  resulting  from  its  negligence,  when  such 
employees  wero  engaged  in  corporate  enterprises,  carried  on  for 
profit.  City  water  works  and  lighting  plants,  which  furnish  service 
to  individuals  generally,  are  carried  on  for  profit,  and  have  been  in 
the  past  subjected  to  tlie  same  duties  and  liabilities  towards  their  em- 
ployees as  if  they  were  privately  owned  enterprises  of  like  nature. 

For  the  reasons  given,  it  is  our  opinion  that  the  act  does  not  cover 
the  plaintiff  in  this  case,  and  the  juagment  of  the  lower  court  is  there- 
fore reversed  and  the  case  dismissef 


"Workmen's  Cokpbnsation — Empix)teb — Soldixr  Working  in 
CiviuAK  Occupation — Suit  for  Dahaues — Rector  v.  Cherry  Valley 
Timber  Co.,  Supreme  CwH  of  Washington  (March  Uy  1921),  196 
Pacific  Reporter y  petge  SSS.-^Ivl  the  prosecution  of  the  war  against 
Germany  the  United  States  Army  formed  a  military  unit  known  as 
the  Spruce  Production  Corps.  Spruce  lumber  was  necessary  in  the 
production  of  aeroplanes  and  ships^  and  because  the  demands  of  the 
military  forces  had  drawn  so  heavily  upon  the  labor  supply  of  the 
country  it  was  found  necessary  to  form  the  Spruce  Production  Corps 
for  the  purpose  of  providing  labor  to  cut  the  timber.  Sector  was 
indiicted  into  the  military  service  through  the  draft  under  the 
selective  service  act,  and  then  because  he  was  an  experienced  logger 
he  was  transferred  to  the  Spruce  Production  Corps  and  became  a 
member  of  a  military  company  with  a  full  line  of  officers.  He  was 
then  put  to  work  at  logging  for  the  defendant  company  under  whose 
superintendent  he  worked.  He  was  carried  on  the  pay  roll  of  the 
company  along  with  its  civilian  employees.  During  the  course  of  his 
employment  in  the  capacity  of  a  logger  in  the  military  service  he  was 
injured  and  brought  suit  for  damages  against  the  company  for  whom 
he  was  working  at  the  time  on  the  theory  that  he  was  injured  while 
engaged  in  involuntary  servitude.  He  recovered  judgment,  but  upon 
the  appeal  of  the  defendant  the  decisi<Mi  was  reversed.  In  delivering 
the  opinion  of  the  supreme  court  Judge  Mackintosh  said  in  part : 

It  is  the  respondent's  contention  that  he  was  not  a  workman  em- 
ployed by  the  appellant  and  is  not  compelled  to  look  to  the  workmen's 
compensation  law  for  his  remuneration  for  hia  injury,  but  that  he 
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could  maintain  this  common-law  action  upon  the  theory  that  his 
service  was  involuntary  and  tbe  State  compensaiion  act  had  no  appli- 
cation to  him.  The  question,  then,  is  to  determine  whether  the 
appellant's  relation  to  the  respondent  was  tiiat  of  a  workman  or  that 
oi  an  involuntary  servant. 

It  is  abhorrent  to  every  idea  of  our  institutions  and  the  methods 
necessary  for  their  preservation  that  a  member  t>f  the  Army  should 
be  considered  as  being  in  involuntary  servitude,  and  this  is  true 
whether  his  entrance  into  the  Army  was  by  voluntary  enlistment  or 
through  the  method  adopted  in  the  late  war,  under  the  selective  serv- 
ice act.  The  mental  attitude  of  a  soldier  does  not  affect  the  nature 
of  his  service.  In  whatever  way  he  views  hia  presence  in  the  Army, 
it  must  be  viewed  by  all  others  as  voluntary  service  in  the  perform- 
ance of  the  duty  which  he  owes  to  the  Government. 

The  respondent,  as  a  member  of  the  Army,  was  not  impressed  into 
involuntary  servitude,  and  wherever  he  was  called  upon  to  perforin 
service  in  the  furtherance  of  the  interest  of  his  country  in  the  at- 
tempt to  prosecute  the  war  successfully  his  status  was  the  same, 
whether  he  was  caUed  upon  to  work  in  the  woods  of  Washington  or 
to  fight  in  the  fields  of  France,  and  when-  he  was  ordered  to  the 
camp  of  the  appellant  his  appearance  there  was  voluntary.  Being 
voluntarily  in  the  Army  and  under  its  discipline,  all  acts  which  were 
done  under  military  orders  were  voluntarily  done,  and  when  the  re- 
spondent was  ordered  to  the  appellant's  camp,  his  appearance  there 
was  as  voluntary  as  though  he  had  applied  for  emplojrment  at  a 
public  emplojonent  agency  and  had  been  informed  that  there  was  a 
position  which  he  might  obtain  by  going  to  the  appellant's  works. 
While  in  the  case  of  the  soldier  by  the  voluntary  act  of  joining  the 
Army  he  agreed  to  comply  with  every  lawful  order  of  his  superior 
officers,  and  when  that  order  was  to  engage  in  work  designed  to 
assist  in  the  prosecution  of  the  war,  as  provided  by  act  of  Congress, 
his  appearance  was  voluntary.  In -any  event,  the  respondent  comes 
under  the  definition  of  a  '^  workman ''  laid  down  by  the  statute  in 
relation  to  the  compensation  of  workmen. 

There  seems  little  room  for  arguing  that  the  respondent  does  not 
fall  within  the  scope  of  this  act.  It  is  true  that  in  1911  the  legisla- 
ture, by  its  act,  did  not  specifically  cover  a  person  in  the  respondent's 
position.  But  the  legislature  intended,  and  so  stated,  that  after  the 
passage  of  that  act  all  the  common-law  system  covering  the  remedies 
of  workmen  against  employers  for  injuries  should  be  abolished,  and 
the  State,  in  the  exercise  of  its  sovereign  power,  removed  all  phases 
of  the  matter  from  private  controversy  and  afforded  sure  and  certain 
relief  for  workmen  engaged  in  extrahazardous  work,  and,  excluding 
every  other  remedy,  provided  the  compensation  set  out  in  the  act. 
(Bem.  Code,  sec.  6604-1.)  It  was  the  intention  of  the  legislature  to 
protect  every  one  engaged  in  work  in  any  of  the  extrahazardous  in- 
dustries of  the  State,  whether  he  be  soldier  or  civilian ;  that  is,  as  to 
matters  outside  of  his  employment  as  a  workman,  whether  he  be 
subject  to  either  the  military  or  ordinary  civil  and  criminal  restraints 
and  regulations,  and  the  act  made  it  impossible  for  either  the  em- 
ployer or  employee  to  exempt  themselves  from  its  operation. 

The  appellant  would  never  have  agreed  to  the  employment  of  re- 
spondent on  the  basis  of  the  nonapplicability  of  the  workmen's  com- 
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pensation  act.  To  our  minds  it  is  clear  that  the  respondent  was  a 
"  workman  "  within  the  definition  of  the  act,  and,  as  such,  is  not  en- 
titled to  prosecute  this  action. 

The  judgment  is  reversed  and  the  action  dismissed. 


Workmen's  Compensation — Empix)yeb — Subcontractor — Liabil- 
ity OF  City  por  Injuries  to  Empixjyee  of  a  Contractor — Oity  of 
Chicago  v.  Industrial  Commission  et  al.^  Supreme  Court  of  Illinois 
(December  2i,  1920)^  129  Nortlieastern  Reporter^  po^^  112, — Tenie 
Murray  was  injured  by  a  collision  between  a  city  street  car  and  the 
ash  wagon  upon  which  he  was  riding  while  in  the  employ  of  Susan 
Burns,  to  whom  the  ash  wagon  belonged.  Susan  Burns  was  a  sub- 
contractor of  the  city  of  Chicago  and  had  undertaken  to  remove  the 
city  ashes  and  garbage.  She  had  not  come  under  the  workmen's  com- 
pensation act  and  was  not  insured.  Murray  proceeded  against  the 
city  of  Chicago  to  recover  compensation  under  section  31  of  the 
compensation  act,  which  provides  that : 

Anj^one  engaging  in  any  business  or  enterprise  referred  to  in 
subsections  1  and  2  of  paragraph  (b)  of  section  3  of  this  act  who  un- 
dertakes to  do  any  work  enumerated  therein  shall  be  liable  to  pay 
compensation  to  his  own  immediate  employees  in  accordance  with 
the  provisions  of  this  act,  and  in  addition  thereto  if  he  directly  or 
indirectly  engages  any  contractor,  whether  principal  or  subcontractor 
to  do  any  such  work,  he  shall  be  liable  to  pay  compensation  to  the 
employees  of  any  such  contractor  or  subcontractor  unless  such  con- 
tractor or  subcontractor  shall  have  insured  in  any  company  or  as- 
sociation authorized  under  the  laws  of  this  State  to  insure  the  lia- 
bility to  pay  compensation  under  this  act,  or  guaranteed  his  liability 
to  pay  such  compensation.     (Laws  of  1917,  p.  504.) 

He  was  allowed  an  award  of  compensation  by  the  industrial  com- 
mission, which  on  appeal  was  affirmed  by  the  circuit  court.  The  city 
of  Chicago  brought  a  writ  of  error  alleging  that  Murray  being  an 
employee  of  Susan  Burns  and  not  being  an  employee  of  the  city  he 
could  not  recover  compensation  from  it.  The  court,  however,  re- 
fused to  take  this  view  of  the  matter  and  affirmed  the  award,  saying 
in  part: 

The  language  of  this  section  makes  it  applicable  to  a  city  engaged 
in  any  business  or  enterprise  of  the  kind  mentioned.  Section  5  of 
tlie  act  defines  the  term  ''  employee  "  so  as  to  include  every  person 
in  the  service  of  a  city  under  appointment  or  contract  of  hire  except 
any  official  of  tlie  city,  and  contains  the  proviso  that  one  employed 
by  a  contractor  who  has  contracted  with  the  city  shall  not  be  con- 
sidered as  an  employee  of  the  city  which  made  the  contract.  The 
contention  of  the  plaintiff  in  error  that  this  section  excludes  from 
the  provisions  of  the  act  the  employee  of  a  contractor  can  not  be  sus- 
tained. It  simply  declares  that  such  employee  shall  not  be  con- 
sidered an  employee  of  the  city  and  by  such  prcJvision  excludes  the 
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contractor  of  the  «mploy«e  from  the  g^okeral  provisi(ms  of  the  act, 
but  section  31  ezpreaaly  parotides  tiuA  the  city^  sImiU  Im^  liable,  m  the 
cases  mentioned  in  that  section,  to  pay  comp^isation,  not  only  to  its 
own  employees  in  acoordanoe  with  the  provisions  of  the  act  bnt  also 
to  the  employees  of  the  contractor,  unless  such  contractor  shall  have 
insured  his  liabilitj'^  to  pay  compensation  or  guaranteed  his  liability. 
No  claim  is  made  that  the  city  was  not  engaged  in  any  business  or 
enterprise  referred  to  in  subsections  1  and  2  of  section  3  or  that 
Susan  Burns  was  not  engaged  to  do  any  work  enumerated  in  those 
subsections.  We  held  in  City  of  Rock  Island  v.  Industrial  Com,<» 
287  111.  76,  122  N.  E.  82,  that  a  city  in  the  sweeping  and  cleaning  of 
its  improved  pmblic  streets  is  engaged  in  the  business  of  maintaining 
a  structure,  and  that  the  finding  of  the  industrial  oommission  in  that 
case  that  a  person  who  was  engaged  in  such  work  was  engaged  in  an 
extrahazardous  occupation  could  not  be  said  to  have  been  unsup- 
ported by  the  evidence. 
The  judgment  of  the  circuit  court  will  be  affirmed. 


Workmen's  Compensation — Employee — Voluntary  Worker  on 
Percentage  Basis — Roeke feller  v.  Indwtficd  OonmUssion  x>f  Vtah^ 
Supreme  Court  of  Utah  {April  j?9, 1921)^  197  Pacific  Reporter^  pa^e 
1038, — Jesse  Y.  Rockefeller  and  Ben  Trobough  were  partners  in  a 
taxi  service  in  Ogden  City,  Utah.  They  employed  one  man  on  a 
salary  basis  to  clean  and  repair  cars  and  another  on  a  commisskm 
basis  to  drive  a  taxi.  Darrell  E.  Wilson  was  an  extra  man  who 
came  and  went  as  he  pleased  and  was  allowed  25  per  cent  of  any 
money  he  could  make  driving  plaintiff's  car.  He  had  no  regular 
sliift  and  could  answer  a  call  for  a  taxi  or  refrain  from  doing  so  at 
will.  There  was  no  agreement  between  the  partners  and  Wilson 
that  obligated  him  to  do  ajiy  work.  He  was  killed  while  driving 
a  car  belonging  to  the  plaintiff,  and  his  widow  was  awarded  com- 
pensation by  the  industrial  commission.  Rockefeller  made  an  ap- 
plication to  annul  the  order  entered  by  the  commission,  on  the 
grounds  that  there  was  no  contract  of  employment  expressed  or 
implied,  that  the  plaintiff  did  not  have  ^  three  or  more  workmen 
regularly  employed,"  and  that  he  had  not  elected  to  "come  under 
the  terms  of  the  industrial  act."  The  supreme  court  annulled  the 
award,  holding  that  the  relationship  was  not  that  of  employer  and 
employee,  but  bailor  and  bailee,  i.  e.,  that  Wilson  merely  hired  the 
ear  for  his  own  use,  paying  a  part  of  his  receipts  therefor.  The 
decision  is  in  part  as  follows : 

While  it  is  clear,  to  our  minds  at  least,  that  there  was  no  contract 
of  hire  and  employment  between  plaintiff  and  deoeaaed,  vet  did 
thev  not  sustain  some  le^al  relationship  in  re£$>ect  to  each  other 
and  the  busidaess?  We  think  they  did.  What  rdationship  was 
that?    We  think  it-was  that  of  bailor  aad  bailee. 
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It  has  frequently  beeft  held  that  part&ers  are  not  employees  within 
the  pnrriew  of  compensation  acts. 

The  evidence  in  this  case  is  witboat  di£^te  that  neither  plaintiff 
[Rockefeller]  nor  Troboagh  received  any  other  compensation  than- 
that  which  they  drew  from  the  business  after  the  expenses  of  con- 
ducting the  same  were  paid.  Neither,  therefore,  was  engaged  in 
the  capacity  of  an  employer.  The  evidence  was  that  Trobough  had 
the  same  power  to  direct  the  men  engaged  in  the  taxi  service  that 
plaintiff  had.  The  relationship  of  the  plaintiff  and  Trobough  was 
therefore  that  of  partoers,  generally  speaking. 

Nor  were  any  others  who  upon  occasion  drove  an  automobile,  as 
hereinbefore  stated,  "re^ilarly  employed  in  the  same  business"  as 
provided  by  our  industrial  act.  To  so  hold  under  the  undisputed 
evidence  of  this  case  would  be  to  defeat  the  humane  provisions  of 
the  law,  which  is  to  preserve  and  devote  the  fund  created  by  the 
industrial  act  for  the  exclusive  benefit  of  regular  employees,  and 
not  for  mere  volunteers  as  such,  who  for  their  own  benefit  or  pleasure 
drove  an  automobile  in  the  taxi  service  business.  In  view,  there- 
fore, that  we  make  every  possible  allowance  in  favor  of  the  applicant, 
yet  her  deceased  husband  did  not  come  within  the  provision  of  the 
industrial  act,  and  for  that  reason  she  is  also  excluded  from  its 
provisions. 

We  do  not  wish  to  be  understood  by  anything  said  or  omitted  herein 
that  one  who  is  paid  a  commission  for  his  services  may  not  be 
renvoi arly  employed  within  the  purview  of  the  industrial  act.  The 
payment  of  a  commission  may  be  merely  a  convenient  method  of 
fixing  the  compensation.  At  all  events,  it  is  not  determinative  of 
the  question  of  whether  one  who  receives  a  commission  for  his  serv- 
ices is  or  is  not  an  employee  within  the  provisions  of  the  industrial 
act.  All  that  we  now  decide  is  that  under  the  undisputed  evidence 
the  deceased  was  not  an  employee  of  the  plaintiff  within  the  provi- 
sions of  the  industrial  act. 


Workmen's  Comfensation — ^Employeb — ^Busikbss  Not  for  Pe- 
crrNrART  G-ain — Cook  for  Gouf  CtxTB'—FTCUiGisca  v.  Oakland  Golf 
Club  et  al.y  Supreme  Court  of  New  York^  Appellate  Division  {No- 
vember 10^  1920)^  185  New  York  Supplement^  page  97, — Francisco 
was  employed  by  the  Oakland  Golf  Club  as  a  cook.  While  engaged 
in  frying  a  chicken  an  alcohol  stove  exploded,  burning  him  so 
severely  that  he  died.  His  widow  was  given  an  award  of  compensa^ 
Hon  and  the  employer  applied  on  the  ground  that,  being  a  member- 
ship corporation  to  provide  social  and  other  benefits  to  its  members 
without  any  effort  to  make  pecuniary  profits,  it  was  not  subject  to 
the  compensation  law.  The  club  was  maintained  by  the  dues  of  its 
members,  and  although  it  operated  a  restaurant  it  did  so  at  a  loss. 
The  court  held  that  the  club  did  not  come  within  the  provisions  of 
the  compensation  act.    The  opinion  is  in  part  as  follows: 

It  i»  entirely  clear,  therefore^  that  the  deceased  employee  was  not 
employed  in  a  trade,  business,  or  occupation  carried  on  by  his  em- 
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ployer  for  pecuniary  gain,  within  the  meaning  of  subdivision  5  of 
section  3  of  the  workmen's  compensation  law  (ConsoL  Law,  c,  67). 
An  award  for  his  death,  therefore,  should  not  have  been  made. 

The  award  should  be  reversed  and  the  claim  dismissed.  All 
concur. 

Workmen's  Compensation — Employer — Employee  of  State- 
Payment  BY  State — Smith  v.  State  Highway  Commisaian  of  Vir- 
ginia et  flZ.,  Supreme  Court  of  Appeals  of  Virginia  {November  £/, 
1921)^  109  Southeastern  Reporter^  p<^g^  312, — ^AVilliam  Oscar  Smith, 
a  quarry  foreman,  in  the  direct  employment  of  the  State  highway 
commission  of  Virginia,  died  as  a  result  of  an  injury  which  arose  out 
of  and  in  the  course  of  his  employment.  His  wife,  Grace  lillard 
Smith,  filed  an  application  for  a  hearing  before  the  industrial  com- 
mission of  Virginia.  Questions  of  law  arose  as  to  whether  the  State 
highway  commission  of  the  Commonwealth  of  Virginia  was  the 
employer,  who  was  liable  as  such,  in  what  manner  and  against  what 
funds  would  the  award  of  compensation  be  directed.  The  questions 
were  certified  to  the  supreme  court  of  appeals.  The  court  there 
held  that  the  State,  municipal  corporations,  or  any  political  divi- 
sion thereof  are  employers  within  the  statute.  The  State  highway 
commission  did  not  come  under  any  of  these  heads,  therefore  the 
State  was  to  be  considered  the  employer.  The  other  questions  the 
court  settled  as  follows  : 

As  to  the  manner  in  which  and  the  funds  from  which  the  comix^n- 
sation  awarded  by  the  industrial  commission  in  such  .a  case  should 
be  paid,  no  order  can  be  made  directing  the  payment,  but  the  same 
must  be  provided  for  by  special  appropriation  to  be  made  by  the 
legislature. 

While  it  is  true  that  the  compensation  act  contemplates  employees 
of  the  State,  and  expressly  provides  that  they  shall  have  the  benefit 
of  the  same,  no  provision  nas  yet  been  made  for  the  payment  of 
claims  against  the  State,  and  section  2582  of  the  code  provides  that 
no  judgment  or  decree,  unless  otherwise  provided,  shall  be  paid  with- 
out a  special  appropriation  by  law.  Neither  the  court  nor  the 
industrial  commission  can  require  the  legislature  to  make  an  ap- 
propriation for  cases  of  this  character,  but  it  is  not  to  be  doubted 
for  a  moment  that  such  appropriation  will  be  made  in  every  case 
in  which  an  order  against  it  is  made  by  the  commission.  The  State 
will  not  provide  that  its  employees  shall  have  the  right  to  claim  c(Mn- 
pensation  under  the  workmen's  act,  and  then  decline  to  give  them 
any  means  whereby  they  may  collect  the  compensation  allowed  them 
thereunder. 

Workmen's  Compensation — Employer — Grave  Diogino — Reli- 
gious Society — Pecuniary  Gain — Dillon  v.  Trustees  of  St.  Patrick's 
Cathedral  in  City  of  New  YorTc^  Supreme  Court  of  New  York^  Ap- 
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peltate  IHvinion  {June  17^  1921)^  189  New  York  Supplement^  P^ig^ 
694, — ITie  defendant  is  a  charitable  corporation  which  maintains  a 
cemetery.  It  sells  burial  privileges  and  devotes  the  money  so  raised 
to  the  expenses  of  running  the  cemetery,  and  for  religious  and  educa- 
tional work  and  for  charity — primarily  in  providing  graves  for  those 
unable  to  pay  for  them.  On  April  26,  1918,  the  plaintiff,  a  grave 
digger,  was  directed  to  make  an  excavation  for  a  monument.  When 
he  had  reached  a  depth  of  9  feet,  the  earth  fell  upon  him  and  injured 
him  severely.  The  workmen's  compensation  law  classifies  grave  dig- 
ging as  a  hazardous  employment,  but  compensation  is  provided  for 
'*  employment  only  in  a  trade,  business  or  occupation  carried  on  by 
the  employer  for  pecuniary  gain,  or  in  connection  therewith."  The 
employment  was  hazardous,  but  the  proceeds  of  the  gain  received  by 
selling  burial  privileges  are  devoted  entirely  to  the  purposes  of  the 
cemetery  and  to  charitable  work.  The  court  followed  the  decision  of 
Uhl  V.  Hartford  Club,  116  N.  E.  1000,  and  held  that  the  injured  grave 
digger  was  entitled  to  compensation  under  the  compensation  act  as 
it  was  of  no  importance  to  what  purpose  the  pecuniary  gain  was 
devoted. 

Workmen's  Compensation — Employer — Longshoreman  Engaged 
BY  Trade-Union — Empix)yee — Hines  v.  Henry  /,  Stetler  {Inc.)  et 
al.^  Supi'eme  Court  of  New  York^  Appellate  Division  {May  4, 1021) ^ 
188  New  York  Supplement^  V^9^  '^^' — eTohn  Hines  was  employed  by 
Joe  Brosnan,  an  agent  of  the  Longshoremen's  Union,  under  circum- 
stances indicated  in  the  matter  quoted  below,  to  load  trucks  on  the 
water  front  of  New  York.  AVhile  so  employed  he  injured  his  finger 
and  was  awarded  $15  a  week  for  9  weeks  by  the  State  industrial  com- 
mission. Henry  I.  Stetler  (Inc.),  the  owner  of  the  truck  that  was 
being  loaded  when  the  injury  occurred,  was  considered  the  employer. 
The  case  was  appealed  to  the  appellate  division,  which  reversed  the 
finding  of  the  commission,  holding  that  the  corporation  was  not  the 
employer.     In  deciding  this  point  Judge  Woodward  said  in  part : 

The  claimant  was  clearly  not  an  employee  of  Henry  I.  Stetler 
(Inc.).  Joe  Brosnan,  or  the  labor  organization  which  he  repre- 
sented, took  the  job,  or  rather  prevented  anyone  else  taking  the 
job,  at  3  cents  per  100  pounds,  to  load  and  unload  all  trucks  which 
appeared  upon  the  particular  dock  where  this  accident  occurred. 
Henry  I.  Stetler  (Inc.)  had  no  voice  in  the  matter,  beyond  the 
payment  of  the  price  arbitrarily  fixed  by  the  labor  organization, 
and  neither  the  corporation  not  the  runner  had  anything  to  do  with 
the  claimant.  His  relations  were  all  with  the  labor  organization 
or  Joe  Brosnan.  Matter  of  Litts  r.  Kisley  Lumber  Co.,  224  N.  Y.  321, 
324,  325. 120  N,  E.  730  [Bui.  No.  258,  p.  182],  is  a  sufficient  authority 
for  holding  that  Joe  Brosnan  was  in  the  position  of  an  independent 
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contractor,  and  that  the  clahnaiit  was  his  employee  at  the  time  of 
the  accident  and  not  the  employee  of  Heary  i.  Stetler  (Inc.)- 
Until  some  court  of  competent  jurisdiction  has  overruled  Sk^ls  i\ 
Paul  Smith's  Hotel  Co.,  195  App.  Div.  39,  185  N.  Y.  Supp.  665  [re- 
lating to  independent  contractors]  and  the  authorities  therein  cited 
and  relied  upon,  the  award  in  the  present  case  can  not  be  permitted 
to  stand.  The  claimant  does  not  pretend  ever  to  have  submitted  to 
the  conditions  incident  to  a  contract  of  employment  by  Henry  I. 
Stetler  (Inc.).  He  declares  that  he  was  employed  by  Joe  Brosnan, 
and  there  is  no  pretense  that  he  owed  any  allegiance,  except  to 
that  person  as  the  representative  of  a  labor  organization  which  has 
assumed  to  control  this  branch  of  work  in  connection  with  all  the 
f  i-eight  entering  or  leaving  New  York  Harbor. 


Workmen's  Compensation — ^Emplotsr — Xumber  and  Placb  of 

Emplotebs — Vantrease  v.  Smith  et  al.^  Supreme  Court  of  Tennessee 
{Febi^ary  26^  1921),  227  Southwestern  Beporter,  page  102S.—Ym.- 
trease  was  injured  while  employed  in  the  sawmill  of  the  defendant 
by  having  two  of  his  fingers  crushed.  H^  brought  suit  for  damages 
for  personal  injuries.  Smith  set  up  as  a  defense  the  workmen's  com- 
pensation law  (ch.  123,  Laws  of  1919).  The  defendant  Smith  had 
over  10  employees  in  its  employ  in  the  State,  but  at  the  place  of  the 
plaintiff's  injury  there  were  at  the  time  fewer  than  10  persons  in  its 
employ.  Smith  undertook  to  bring  himself  under  the  provisions  of 
the  law  by  taking  out  insurance  and  giving  notice  to  the  insurance 
commissioner.  He  did  not,  however,  give  notice  to  the  State  factory 
inspector  of  his  election  to  come  under  the  law,  as  required  of  per- 
sons employing  less  than  10  persons.  Judgment  was  rendered  in 
favor  of  the  defendants  and  plaintiff  appealed,  contending  that  as 
defendant's  10  employees  were  not  all  employed  at  the  place  where 
the  injury  occurred  they  did  not  come  within  the  provisions  of  the 
compensation  law.  The  decision  in  favor  of  the  defendants,  how- 
ever, was  affirmed.    The  following  is  an  excerpt  from  the  opinion : 

From  the  foregoing  it  appears  that  an  "  employer  "  is  one  who  uses 
the  services  of  not  less  than  10  persons  for  hire,  and  that  the  act 
shall  not  apply  in  cases  "  where  less  than  10  persons  are  regularly 
employed." 

The  defendant  was  using  the  services  of  more  than  10  persons, 
and  had  more  than  10  persons  regularly  in  his  employ,  so  that  he 
falls  strictly  within  the  letter  of  the  statute.  The  idea  that  the  em- 
ployment refers  to  a  certain  or  fixed  place  is  refuted  by  section  19 
of  the  act,  which  provides  tliat  where  an  employee  is  injured  while 
out  of  the  State  he  shall  nevertheless  be  compensated  if,  at  the  time, 
he  were  acting  within  the  scope  of  his  employment  under  a  contract 
made  in  the  State.  It  is  manifest,  therefore,  that  the  legidature 
intended  that  the  contract  of  employment,  and  not  the  place  of  the 
accident,  governjithe  recovery.    Had  the  plaintiff  been  injured  while 
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on  a  miaeaon  for  the  delendaBt  to  Wilson  Covnrty,  and  while  acting 
within  the  iscope  of  his  employment,  he  would  be  entitled  to  recover 
according  to  all  of  the  authorities.  This  of  itself  k  a  refutation 
of  the  place  or  group  theory. 

On  the  other  hand  it  is  very  plausibly  argued  that  the  numerical 
provision  of  the  act  can  only  be  explained  upon  the  theory  that  the 
employees  should  work  in  conjunction,  or  at  the  same  place.  It  is 
also  insisted  that  other  acts  of  this  character  have  been  sustained 
solely  upon  the  ground  that  the  classification  was  reasonable,  be- 
cause it  was  more  dangerous  to  have  a  large  number  of  servants  and 
employees  working  together  in  the  same  group  or  establishment  than 
to  have  a  less  number  of  employees  and  servants  so  working  together, 
and  authorities  are  cited  to  support  this  theory. 

The  act  in  question  is  not  subject  to  an  attack  of  this  character 
for  the  reason  that  it  is  elective  in  its  nature,  and  hence  can  not 
be  discriminatory. 

It  is  not  necessary  for  us  to  determine  the  legislative  intent  in 
limiting  the  application  of  the  act  to  10  or  more  employees.  Suffice 
it  to  say  that  the  legislature  said  in  plain  and  unequivocal  terms  that 
where  an  employer  lias  as  many  as  10  persons  in  his  employ,  the  act 
should  apply,  without  attaching  thereto  any  restriction  as  to  place, 
or  any  provision  that  such  employees  ^ould  work  in  conjunction. 

The  act  in  question  is  very  Inoad  and  comprehensive  in  its  scope,^ 
and,  under  a  liberal  construction,  should  be  given  the  interpretation 
we  have  placed  upon  it. 

Workmen's  Compensation  —  Employer  —  Stockbrokers  —  Mks- 
ssNOERS — Workmen — Westhay  v.  Curtis  <&  Sanger  et  al.^  Supreme 
Court  of  New  Yorkj  Appelate  Division  (July  7,  1921)^  189  New 
York  Supplement^  p(^^  539. — Bobert  Westbay  was  a  messenger  in 
the  employ  of  Curtis  &  Sanger,  stockbrokers,  occupying  offices  at 
49  Wall  Street,  New  York  City.  On  September  16,  1920,  while  on 
the  street,  in  pursuance  of  his  duties  as  a  messenger,  he  was  instantly 
killed  on  the  occasion  of  the  mysterious  explosion  of  that  date. 
Isabella  Westbay  proceeded  under  the  workmen's  compensation  law 
and  an  award  of  compensation  was  granted  her.  The  employer  and 
insurance  carrier  appealed  to  the  appellate  division.  This  court 
reversed  the  award  and  dismissed  the  claim,  the  bench  being  divided 
three  to  two,  on  the  ground  that  neither  the  employer  npr  the 
employee  was  covered  by  the  act.  Judge  Woodward  wrote  the 
opinion  of  the  court,  from  which  the  following  is  quoted : 

An  ^^  employer,"  within  the  meaning  of  the  workmen's  compensa- 
tion law,  means  ^^a  person  *  *  *  employing  workmen  in  haz- 
ardous employments^'  (sec.  3,  subd.  3),  and  an  employee  "means 
a  person  engaged  in  one  of  the  occupations  enumerated  in  section  2 
or  who  is  in  the  service  of  an  employer  whose  principal  business  is 
that  of  carrying  on  or  eooducting  a  hazardous  employment  upon  the 
premises  or  at  the  plant,  or  in  the  course  of  his  employment  away 
from  the  plant  of  his  employer.''^ 
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The  undisputed  evidence  before  the  commission  was  that  Curtis 
&  Sanger  had  about  45  employees  on  an  average;  that  these  were 
clerks  and  salesmen  and  stenographers. 

There  is  an  opinion  by  Commissioner  Sayer  in  which  he  says  that 
there  are  2  telephone  and  2  telegraph  operators,  and  that  these  em- 
ployments, if  performed  for  a  telephone  or  telegraph  company, 
would  come  under  the  named  employments  of  Groups  5  and  6,  and 
that  "  they  are  clearly  operatives  within  the  meaning  of  Group  45." 

The  amendment  to  the  constitution,  under  which  the  enactment 
finds  its  justification  in  law,  is  made  contingent  upon  the  expense  of 
the  system  being  held  to  be  a  proper  charge  in  the  cost  of  operating 
the  business  of  tne  employer  (art.  1,  sec.  19) ,  and  it  was  clearly  under- 
stood and  contemplated  that  the  workmen's  compensation  law  should 
be  just  what  its  name  indicates — a  special  provision  for  the  indus- 
trial workers  of  the  State,  as  distinguished  from  clerks,  stenog- 
raphers, errand  bo^^s,  and  the  like. 

Clearly  the  letter  and  the  spirit  of  the  law  do  not  contemplate  the 
situation  shown  by  this  record.  There  are  no  workmen  employed 
by  Curtis  and  Sanger  within  the  meaning  of  the  workmen's  com- 
pensation law;  no  employee  in  a  mill  or  factory  would  recognize 
one  of  these  employees  as  a  laboring  man,  and,  if  we  are  to  have 
class  distinction,  there  is  no  reason  why  one  who  would  not  have 
,  recognition  in  the  class,  or  who  would  not  be  willing  to  be  so  classi- 
fied in  ordinary  life  (Bowne  v.  S.  W.  Bowne  Co.,  221  N.  Y.  28,  33, 
34,  116  N.  E.  364),  should  be  inducted  into  it  for  the  purpose  of 
imposing  a  burden  upon  the  insurance  carrier  which  has  never  been 
undertaken.  The  statute,  and  the  constitutional  innovation,  proceed 
upon  the  theory  of  an  economic  adjustment  of  the  accident  burden 
or  the  productive  industry  of  the  State,  not  the  insurance  of  in- 
dividuals against  the  accidents  or  crimes  of  those  who  are  in  no 
manner  connected  with  the  commercial  and  productive  life  of  the 
community,  and  it  is  unthinkable  that  the  legislature  ever  con- 
templated that  an  errand  boy  in  a  brokerage  office  should  be  pro- 
tected against  a  crime  or  an  accident  in  the  public  streets  of  a  city, 
liaving  no  relation  to  any  industrial  pursuit. 


Workmen's  Compensation — Extraterritoriality — Acts  of  Thihd 
Parties — Subrogation  of  Rights — A^iderson  v.  Miller  Scrap  Iron 
Co,  et  al,^  Supreme  Court  of  Wi8C07mn  {May  3^  1921)^  182  North- 
western  Reporter^  p<ige  852, — Katherine  Anderson,  as  administratrix 
of  Joseph  Boucher,  brought  an  action  for  damages  based  on  a  Mich- 
igan statute  allowing  suit  in  case  of  death  by  negligence.  Joseph 
Boucher  was  a  resident  of  Wisconsin  in  the  employ  of  the  defendant 
company,  which  was  a  Wisconsin  corporation.  He  worked  under  a 
contract  of  employment  that  was  made  in  Wisconsin.  While  riding 
to  work  in  Michigan  with  Herman  Miller,  superintendent  of  the  em- 
ploying company,  who  was  driving  an  automobile,  the  car  overturned, 
through  the  negligence  of  Miller,  and  Boucher  was  fatally  injured. 
The  action  was  against  both  the  company  and  Miller  and  a  verdict 
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was  rendered  in  favor  of  Katherine  Anderson.  On  appeal  this  judg- 
ment was  reversed  and  remanded  for  further  proceedings  (170  N.  W. 
275),  the  court  stating  that  the  workmen's  compensation  act  of  Wis- 
consin would  apply.  The  widow  put  in  a  claim  for  compensation 
and  she  was  granted  an  award  of  $3,000.  In  Miller  Scrap  Iron  Co. 
et  al.  V.  Industrial  Commission  et  al.,  180  N.  W.  726,  the  award  was 
upheld,  the  court  saying  that  Mrs.  Boncher  did  not  waive  her  right 
to  compensation  because  of  the  action  taken  by  the  administratrix 
of  the  estate  of  deceased. 

The  original  action  was  reversed  as  to  Herman  Miller  upon| 
Ivatherine  Anderson's  request  that  if  the  judgment  should  be  re- 
versed as  to  the  Miller  Scrap  Iron  Co.  it  should  also  be  reversed  as 
to  Herman  Miller.  Upon  remittitur  to  the  lower  court  a  motion  was 
made  on  behalf  of  both  defendants  to  dismiss  the  action  on  the  merits. 
No  objection  was  made  to  the  dismissal  as  to  the  Miller  Scrap  Iron  Co. 
The  plaintiff,  Anderson,  and  the  Miller  Scrap  Iron  Co.  both  objected 
to  the  dismissal  of  the  action  as  to  the  defendant,  Herman  Miller. 
The  motion  to  dismiss  was  granted,  and  from  the  order  granting  such 
motion  the  Miller  Scrap  Iron  Co.  brought  this  appeal.  The  Miller 
Scrap  Iron  Co.  depended  upon  a  statute  of  Wisconsin  for  its  title  to 
the  present  action,  which  they  claimed  was  theirs.  The  statute  pro- 
vided, in  effect,  that  the  making  of  a  claim  under  the  workmen's  com- 
pensation act  operated  as  an  assignment  to  the  employer  of  any 
cause  of  action  for  tort. 

The  court  held  that  the  Miller  Scrap  Iron  Co.  had  acquired  no  title 
to  the  cause  of  action,  because  that  action  was  predicated  upon  a 
Michigan  statute.    In  deciding  this  point  Judge  Owen  said  in  part : 

To  recognize  the  right  of  the  legislature  of  jthis  State  to  say  that 
certain  conditions  shall  operate  as  an  assignment  of  that  cause  of 
action,  or  that  it  shall  inure  to  the  benefit  of  any  except  those  specified 
by  the  law  of  Michigan,  is  to  ascribe  to  the  legislature  of  this  State 
extraterritorial  power.  To  apply  the  provisions  of  the  workmen's 
compensation  act  to  the  present  cause  of  action  is  to  take  away  from 
some  of  the  beneficiaries  of  that  cause  of  action  the  benefits  thereof 
and  confer  them  upon  another.  Neither  the  legislature  nor  the  courts 
of  this  State  have  power  to  interfere  with  a  cause  of  action  created 
by  the  laws  of  a  sister  State. 


Workmen's  Compensation  —  Extraterritoriality  —  Compensa- 
tion Aci'  Part  of  Contract  of  Employment — Crane  v.  Leonard^ 
Crosaette  c&  Riley  et  al,^  Supreme  Court  of  Michigan  {June  6, 1921)^ 
183  Northwestern  Reporter^  page  20J^. — George  M.  Crane  was  em- 
ployed by  the  defendant  company,  a  corporation  organized  under  the 
laws  of  Ohio  and  authorized  to  do  business  in  the  State  of  Michigan, 
to  travel  with  shipments  of  produce  sent  by  his  employer  in  inter- 
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state  commerce.  On  December  11, 1919,  Crane  kit  Greenville,  Michi- 
gan, with  a  shipment  of  potatoes  destined  to  CUcago,  Illinois,  for  the 
purpose  of  keeping  up  a  fire  to  prevent  freezing.  On  the  morning 
of  December  13,.he  was  found  in  the  car  with  his  skull  badly  crushed. 
The  evidence  was  convincing  tha[t  he  received  his  injuries  in  the 
State  of  Illinois.  The  compensation  board  awarded  compensation  to 
the  widow  for  the  death  on  the  theory  that  the  statute  of  Michigan 
applied  whether  the  death  occurred  within  or  without  the  State.  The 
defendants  appealed  from  the  decision  of  the  board,  but  the  supreme 
court  affirmed  the  award,  giving  as  its  reason  that  '^  the  contract  of 
employment  was  a  Michigan  contract,  and  the  workmen^s  compensa- 
tion ac;t  became  and  was  a  part  of  it,''  The  court,  speaking  through 
Judge  Fellows,  continued : 

Both  parties  agreed  to  be  bound  by  its  terms.  The  contract  was  to 
be  performed  within  and  without  the  State.  Deceased  met  his  death 
within  the  ambit  of  his  employments  The  rights^  being  ccmtractual, 
accompanied  the  employee  wherever  he  went  within  the  ambit  of  his 
employment.  This  construction  is  within  the  legislative  intent  when 
we  consider  the  purposes  of  the  act.  And  this  is  the  construction  it 
must  receive  at  our  hands. 


Workmen's  CoMPENSATioif — Hazaxdovs  Emplotmski^— <]^omxok 
Hazard — lUinoii  Publishing  A  Printing  Co,  v.  IndusMal  DommiS' 
don  et  at,  Supreme  Court  of  Illinois  {October  ^j  1921),  ISS  North- 
eastern  Reporter^  page  511. — Phillip  A.  Coates,  deceased^  was  em- 
ployed by  the  Illinois  Publishing  &  Printing  Co.  as  an  advertising 
solicitor^  He  used  his  own  automobile,  going  from  place  to  place  in 
the  city  of  Chicago.  He  was  paid  $50  a  week  and  allowed  an  expense 
account,  including  a  charge  for  automobile  transportation.  On  Octo- 
ber 21,  191^,  he  started  to  make  his  calls  after  receiving  directions 
from  the  advertising  manager  to  call  on  certain  prospects.  While  he 
was  driving  on  the  public  streets  of  Chicago  he  was  killed  in  a  colli- 
sion between  his  own  car,  driven  by  himself,  and  another  car  driven 
by  Abraham  Bubenstein.  Compensation  was  claimed  and  awarded. 
The  award  was  affirmed  in  the  circuit  court,  and  on  appeal  to  the 
supreme  court  the  award  was  again  upheld^  The  supreme  coort  based 
its  decision  on  paragraph  8,  section  3,  of  the  workmen's  compensation 
act  of  1919.  This  section  provides  that  the  provisions  of  the  act 
shall  apply  automatically  and  without  election  to  all  employers  and 
their  employees  engaged  in  any  of  the  enterprises  or  businesses  which 
are  declared  by  the  act  to  be  extrahazardous.  The  printing  company 
is  engaged  in  an  enterprise  that  is  declared  to  be  extrahazardous. 
The  company  contends  that  the  only  employees  covered  by  the  act  are 
those  directly  exposed  to  the  hazards  peculiar  to  the  enterprise  and 
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that  it  does  not  efxtend  to  ^estasn  who  are  not  exposed  to  special 
hazards.  The  contention  in  fftvor  of  uphrfding  the  award  is  that  if 
the  industry  is  covered  by  the  terms  of  a  compulsory  compensation 
law  based  upon  a  hazardous  classification,  it  is  covered  as  to  all  the 
employees  therein,  regardless  oi  whether  or  not  they  are  actually 
exposed  to  the  particular  hazard  of  the  business.  Judge  Thompson 
upheld  this  latter  view  in  his  decision,  which  is  in  part  as  follows : 

This  compulsory  compensation  act  is  general  in  its  application  and 
embraces  all  employers  and  their  employees  engaged  m  businesses 
or  enterprises  declared  by  the  statute  to  be  extrahazardous.  The 
language  of  tlie  act  is  clear  and  is  not  open  to  construction. 

The  theory  and  purpose  of  workmen's  com^nsation  acts  are  to 
provide  speedy  and  equitable  relief  in  case  of  injury  to  those  exposed 
to  the  peculiar  hazards  of  certain  businesses  and  enterprises  gen- 
erally known  to  be  hazardous,  and  at  first  thought  it  seems  arbitrary 
and  unreasonable  to  extend  the  protection  of  the  act  to  that  group  of 
employees  of  a  given  industry  that  is  not  exposed  to  the  hazards 
peculiar  to  tlie  industry.  On  the  other  hand,  how  difficult  of  admin- 
istration the  act  becomes  when  the  courts  must  determine  in  each 
case  which  employee  is  and  which  employee  is  not  exposed  to  the 
hazards  of  the  business !  In  the  case  at  bar  it  was  the  business  of  the 
employer  that  brought  deceased  to  the  place  where  he  was  killed, 
and  the  work  in  which  he  was  engaged  was  just  as  essential  to  the 
operation  of  the  employer's  business  as  the  work  of  the  linotype 
operator  or  the  pressmen.  The  authority  of  the  State  to  classify 
employees  in  groups  identified  by  the  business  of  the  employer, 
without  regard  to  whether  the  employee  is  exposed  to  the  special 
hazards  of  the  employer's  business,  has  been  upheld  by  the  Supreme 
Court  of  the  United  States. 


WoRK^tEN's  Compensation — Hazardous  Employment — Conptptu- 
TTONALmr  or  CiiA8stFiOA?noN  or  Emt:*lotm:ent» — Europe  v.  Addison 
Am%L9emeni8  {Inc.)  et  aJ.^  Court  of  Appeals  of  New  York  {April 
19^  1921)^  131  Northeastern  Reporter^  page  7^0.— The  Addison 
Amusements  (Inc.)  was  a  company  formed  for  the  purpose  of 
supplying  engagements  for  Europe's  Band.  The  band  was  com- 
posed of  65  pieces  and  had  4  or  more  workmen  regularly  accom- 
panying the  band.  Lieutenant  James  K  Europe  was  a  musical 
composer,  director,  and  orchestra  leader.  He  was  employed  with  the 
band.  During  an  intermission  in  the  program  of  a  concert  on  May 
9,  1919,  in  the  city  of  Boston,  Europe  was  stabbed  and  killed  by  a 
drummer  of  the  band.  The  industrial  commission  made  an  award 
to  his  widow  Willie  A.  Europe.  The  employer  and  insurer  appealed, 
but  the  appellate  division  and  later  the  court  of  appeals  affirmed 
the  awaird.  The  basis  for  the  allowance  is  section  2,  second  group 
4d,  of  the  workmen's  compensation  law,  which  reads  as  follows : 
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Section  2.  Application.  Compensation  provided  for  in  this 
chapter  shall  be  payable  for  injuries  sustained  or  death  incurred  by 
employees  engaged  in  the  following  hazardous  employments : 

Group  ^5, — All  other  employments  not  hereinbefore  enumerated 
carried  on  by  any  person,  firm,  or  corporation  in  which  there  are 
engaged  or  employed  four  or  more  workmen  or  operatives  regularly, 
in  the  same  business  or  in  or  about  the  same  establishment,  either 
upon  the  premises  or  at  the  plant  or  away  from  the  plant  of  the 
employer,  under  any  contract  of  hire,  express  or  implied,  oral  or 
written,  except  farm  laborers  and  domestic  servants. 

James  R.  Europe,  although  not  himself  engaged  in  hazardous 
work,  was  engaged  in  a  business  classified  by  this  law  as  a  hazardous 
employment.    By  subdivision  4,  section  3,  "  employee  "  means — 

A  person  engaged  in  one  of  the  occupations  enumerated  in  section 

2,  or  who  is  in  the  service  of  an  emplover  whose  principal  business 
is  that  of  carrying  on  or  conducting  a  hazardous  employment  upon 
the  premises  or  at  the  plant,  or  in  the  course  of  his  employment  away 
from  the  plant  of  his  employer;  and  shall  not  include  farm  laborers 
or  domestic  servants. 

Judge  Crane  delivered  the  opinion  of  the  court  of  appeals,  from 
which  the  following  quotations  are  taken  : 

Group  45  as  above  quoted,  was  added  by  the  Laws  of  1918,  c.  634. 
paragraph  2.  The  legislature  classified  as  hazardous  emplovmenti^ 
all  those  occupations  in  which  there  were  regularly  engaged  lour  or 
more  workmen  or  operatives.  It  covered  employments  not  s|>eci- 
fied  in  the  other  subdivisions.  No  doubt  it  was  considered  a  risk  to 
be  in  an  employment  where  four  or  more  manual  laborers  or  opera- 
tives were  engaged. 

Europe,  however,  was  an  employee  within  the  meaning  of  section 

3,  subdivision  4,  employed  in  a  business  or  enterprise  classified  as 
hazardous,  because  it  employed  regularly  four  workmen  or  opera- 
tives. 

Why  the  legislature  should  have  extended  by  the  second  group  of 
subdivision  45  the  hazardous  employments  to  any  employment  hav- 
ing four  workmen  or  operatives  is  not  for  us  to  say.  The  courts,  in 
construing  statutes,  are  not  concerned  with  the  wisdom  of  the  legis- 
lation. (Wilson  V,  C.  Dorflinger  &  Sons,  218,  N.  Y.  84,  86,  112  N. 
E.  567  [Bui.  No.  224,  p.  282].) 

We  do  not  think,  however,  that  the  legislature  has  exceeded  its 
powers  of  classification  by  this  extension  of  hazardous  employment. 
It  may  be,  as  above  intimated,  that  a  business  not  ordinaril^r  hazard- 
ous becomes  such  at  times  when  manual  work  is  done  or  machinery 
operated  in  connection  with  its  main  purpose. 


Workmen's  Compensation — ^Hazardous  Employment — ^Depend- 
ency— Death  op  Claimant — ^Vested  Rights — East  St.  Louis  Board 
of  Education  v.  Industrial  Commission^  Supreme  Court  of  Illinois 
(April  21,  1921),  ISl  Northeastern  Reporter,  page  i«<J.— Robert  A. 
Paschal  was  janitor  of  a  school  in  the  district  named.     While  in  the 
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discharge  of  his  duties,  washing  windows  on  the  second  floor,  he 
fell  to  the  ground,  receiving  injuries  which  resulted  in  his  death  the 
same  day,  October  27, 1917.  The  school  was  heated  by  steam  gener- 
ated from  a  boiler.  This  boiler  was  subject  to  city  and  insurance 
inspection,  which  fact  was  relied  on  to  bring  the  employment  under 
the  compensation  law.  Paschal  was  his  wife's  sole  support.  She 
made  demand  for  compensation  but  died  on  October  16,  1919,  before 
the  case  was  settled.  Her  administrator  was  awarded  compensation 
for  the  interval  between  the  death  of  the  husband  and  the  wife.  The 
circuit  court  sustained  the  industrial  commission  and  the  case  was 
brought  to  the  supreme  court  by  writ  of  error,  and  again  affirmed. 
This  court  followed  the  reasoning  in  the  case  of  Hahnemann  Hos- 
pital V.  Industrial  Board,  282  111.  316,  118  N.  E.  767  (Bui.  No. 
258,  p.  188),  holding  that  the  municipal  regulations  for  the  inspec- 
tion of  the  boilers  brought  this  employment  under  subsection  8  of 
section  3  of  the  workmen's  compensation  act. 
The  court  also  held : 

The  workmen's  compensation  act  is  intended  for  the  benefit  of 
dependents,  and  the  dependency  of  a  wife  is  presumed.  Dependency 
and  the  award  are  determined  by  section  7  of  the  statute,  and  the 
extinguishment  of  the  award  by  the  death  of  the  beneficiary,  under 
section  21,  is  subject  to  the  provisions  of  section  7,  which  deter- 
mines the  right,  and  should  not  be  construed  as  retroactive  or  as 
abating  the  rights  given  under  section  7,  but  only  as  abating  the 
right  to  receive  the  payments  due  after  the  death  of  the  beneficiary. 
Under  statutes  worded  similarly  to  the  one  we  are  here  construing, 
it  has  been  held  that  the  right  to  compensation  conferred  upon  the 
dependents  of  a  deceased  workman  is  a  right  which  vests  in  the  de- 
pendent and  is  transmitted  to  his  legal  representatives  on  his  death, 
notwithstanding  that  the  dependent  has  died  before  an  award  or 
even  without  having  made  a  claim  for  it. 

The  right  to  receive  compensation  was  fixed  as  of  the  time  of  the 
employee^  death,  and  we  think  a  fair  reading  of  section  21,  includ- 
ing the  proviso,  justifies  the  conclusion  that  the  death  of  the  bene- 
ficiary stops  any  further  right  to  payment  but  it  is  not  retroactive 
so  as  to  extinguish  the  right  to  receive  payments  for  the  period  from 
the  date  of  the  injured  employee's  death  until  the  beneficiary's  death. 
The  fact  that  there  may  or  may  not  have  been  an  award  at  the  time 
of  her  death  is  an  incident  which  does  not  decide  whether  she  was 
entitled  to  compensation.  The  proviso  in  section  7  shows  clearly 
that  the  right  to  go  forward  with  the  proceeding  and  receive  com- 
pensation under  the  application,  under  the  circumstances  mentioned 
m  the  proviso,  continues  after  the  death  of  the  beneficiary. 


Workmen's  Compensation — Hazardous  Employment — ^Power  or 
Commission — State  v.  Eyres  Storage  <6  Distributing  Co.j  Supreme 
Court  of  Washington  {May  jP5,  1991)^  198  Pacific  Reporter^  page 
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B90. — This  action  ^2^  broughli  by  the  industriail  imirfoice  contmis- 
sion  to  reeover  from  the  defteadMit  the  contrihutioo  to  the  aceicteBt 
fund  provided  for  i!n  the  werhmea's  compenaEition  act.  The  cootmis- 
sion,  after  notiee  published  as  required  by  law  and  a  hearing,  hatl 
made  an  order  that  the  business  of  storage  and  wholesale  warehouse 
was  extraliazardous.  The  court  found  t^at  the  Eyres  Storage  &  Dis- 
tributing Co.  was  engaged  in  operating  a  general  storage  business 
and  that  said  business  was  not  exti*ahaaardous  in  character  under 
the  workmen ^s  compensation  act  and  that  the  commission's  order  was 
null  and  void.  The  State  appealed  from  this  decision,  but  the  su- 
preme court  affirmed  the  action  of  the  lower  court  The  act  of  1911 
(section  6604-2,  Sev.  Code)  is  in  part  as  follows: 

There  is  a  hazard  in  all  employment,  but  certain  employments 
have  come  to  be,  and  to  be  recognized  as  being  inherently  constantly 
dangerous.  This  act  is  intended  to  apply  to  all  such  inherently  haz- 
ardous works  and  occupations,  and  it  is  the  purpose  to  embrace  all 
of  them  which  are  within  the  legislative  jurisdiction  of  the  State 
in  the  following  enumeration,  and  they  are  intended  to  be  embraced 
within  the  term  "  extrahazardous  "  whei'ever  used  in  this  act,  to  wit : 
*  *  *  If  there  be  or  arise  any  extrahazardous  occupation  or  work 
other  than  those  hereinabove  enumerated,  it  shall  come  under  this 
act,  and  its  rate  of  contribution  to  the  accident  fimd  hereinafter  es- 
tablished shall  be,  until  fixed  by  legislation,  determined  by  the  de- 
partment hereinaiter  created,  upon  the  basis  of  the  relation  which 
the  risk  involved  bears  to  the  risks  classified  in  section  6604-4, 

An  amendment  of  1919  reads : 

The  commission  shall  have  power  *  *  *  to  declare  any  ex- 
trahazardous occupation  or  work  to  be  under  this  act 

The  court,  through  Judge  Mitchell,  declared  that  if  the  legislature 
intended  that  the  commission  should  have  the  power  they  seek,  its 
^^  language  should  have  been  that  the  commission  shall  have  power  to 
determine  any  employment  not  plainly  extrahaauirdotts  to  be  extra- 
hazardous, in  addition  to  the  powser  to  declare  an  extrahazardous 
work  to  be  under  the  act."    The  court  said : 

Manifestly,  the  purpose  of  the  amendment  of  1919  was  to  place  or 
establish  the  power  in  the  commission  to  declare  any  such  plainly 
extrahazardous  occupation  or  work  to  be  under  the  net,  but  not  the 
power  to  declare  or  cfetermine  any  employment  not  enumerated  in  the 
statute  as  extrahazardous,  and  not  plainly  extrahazardous  to  be  ex- 
trahazardous, in  addition  to  the  power  to  declare  it  to  be  under  the 
act. 

The  legislature  of  1921  ^ecifieally  inclvdea  waiMlimusi&g  in  the  list 

of  employments  covered  by  the  act 


Workmen's  CoMPBNaATioii — ^Injubt — Acwidbni^— Arisxno  Oct  of 
AND  IN  CouRsc  OF  £mpi>otmbn/e — Phbexistino  CoNDmoK— /'ii^nciis 
v.  e/.  B.  Ham  Co.  et  al.^  Supreme  Judicial  Court  of  Maine  {January 


18 y  1961) y  111  AUanUo  Reporter^  page  91^4 — ^Pa^rick  was  ^igaged  as 
an  eoaployee  of  the  defendant,  in  loading  grain  into  a  box  car.  The 
grain  was  contained  in  sacks  each  containing  100  pounds,  which  were 
brought  into  the  car,  two  at  a  time,  on  a  truck  by  a  fellow  em- 
ployee named  Bsdley.  After  lunch  Patrick  and  Bailey  lifted  two 
bags  from  the  truck  and  stowed  them  in  the  car.  Each  time 
Patrick  lifted  he  lurched  a  little  against  the  bag.  When  he  at- 
tempted to  aid  Bailey  unload  the  second  truck  he  was  unable  to  do  so, 
but  fell  across  the  bag.  Bailey  and  some  other  men  removed  him  to 
the  storehouse^  where  be  became  ui^conscious.  He  later  died  at  a 
hospital  about  10  o'clock  the  same  evening.  The  doctor  declared 
that  the  cause  of  the  death  was  cerebral  hemorrhage.  The  indus- 
trial accident  commission  allowed  Patrick's  widow  an  award  of  com- 
pensation under  the  workmen's  compensation  act  (Bev.  St.,  ch.  50), 
and  the  employer  appealed  on  the  ground  that  Patrick  did  not  die 
as  the  result  of  an  accident*  The  supreme  court,  however,  affirmed 
the  decision  allowing  the  wide  w  an  award,  saying,  in  part : 

The  chairman  found  from  facts  proved,  and  inferences  from  facts 
proved,  that  the  decedent's  death  was  due  to  personal  injury  by  acci- 
dent arising  out  of  and  in  course  of  his  employment. 

We  are  asked  to  reverse  the  decision  of  the  commission  because,  as 
defendant's  counsel  says.  ^^  there  is  not  even  a  scintilla  of  evidence  to 
support  its  finding."  We  think  there  was  sufficient  evidenccj  though 
slight,  from  the  very  nature  of  the  case,  to  support  the  finding,  and 
that  the  inference  or  death  from  accidental  cause  was  reasonable  and 
justifiable. 

The  petitioner  claimed  that  Patrick's  death  was  due  to  injury 
resulting  from  accident  occurring  while  decedent  was  engag^ed  in 
lifting  bags  of  grain.  Appellant  contended  that  there  was  no  acci- 
dent, out  that  decedent  died  from  natural  causes. 

That  Patrick  was  suffering  from  diseased  arteries  predisposing 
him  to  cerebral  hemorrhage  is  of  no  consequence  in  the  case.  That 
he  might  have  died  or  woiSd  have  died  in  his  bed  of  cerebral  hemor- 
rhage in  a  year  or  a  week  is  inunaterial. 

The  que^ion  before  the  commission  was  whether  the  work  that 
he  was  doing  on  the  afternoon  of  October  13,  1919,  caused  tlie  cere- 
bral hemorrhage  to  then  occur.  If  so,  we  think  it  was  an  accident 
arising  out  of  and  in  the  course  of  his  emplo^pnent. 

This  was  a  question  of  faet.  The  industrial  accident  commiasion, 
through  its  chairman,  has  decided  this  question  of  fact  in  favor  of 
the  claimant.  The  finding  is,  we  believe,  supported  by  rafional  and 
natural  inferences  from  proved  facts. 

Decree  affirmed. 

*■■■"■         ■  ■ 

WoBKMEK^s  Compensation — ^Injury — ^Accident  —  Cattsal  Con- 
nection— Preexisting  Condition — EvroENCB — Fink  v.  Sheldon  Axle 
<&  Spring  Co.^  Supreme  Court  of  Pennsylvania  {May  9,  1931),  US 
AtVtntic  Reporter^  page  666. — Levi  S.  Fink,  an  employee  of  the  de- 
fendant company,  stated  that  as  he  approached  a  pair  of  swinging 
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doors  in  defendant's  establishment,  one  of  them  was  opened,  knock- 
ing him  down  and  causing  paralysis  of  one  side  of  the  body,  for  which 
he  brings  the  present  action.  It  appeared  that  plaintiff  had  diabetes 
before  the  accident  and  suffered  from  arteriosclerosis.  The  lower 
court  approved  a  decision  of  the  board  disallowing  compensation,  its 
referee  having  found  no  proof  that  the  claimant's  present  condition 
was  due  to  the  alleged  injury.  This  was  affirmed  by  the  supreme 
court,  Judge  Moschzisker,  speaking  for  the  court,  saying  in  part : 

Both  the  courts  and  the  administrative  authorities  have,  very  prop- 
erly, been  most  liberal  in  construing  the  workmen's  compensation  law 
(Pa.  St.  1920,  sec.  21916  et  seq.),  holding  that  claims  thereunder 
need  not  be  made  out  with  the  same  exactness  of  proof  required  in 
suits  at  common  law.  It  must  be  understood,  however,  that  when, 
in  cases  of  this  class,  expert  testimony  is  relied  on  to  show  the  con- 
nection between  an  alleged  cause  and  a  certain  result,  it  is  not  enough 
for  the  doctors  to  say  simply  that  the  ailment  in  question  might  have 
resulted  from  the  assigned  cause,  or  that  the  one  could  have  brought 
about  the  other  *  they  must  go  further  and  at  least  testify  that,  taking 
into  consideration  all  the  attending  data,  it  is  their  professioniQ 
opinion  the  result  in  question  most  probably  came  from  the  cause 
alleged. 


Workmen's  Compensation  —  Injury  —  AccroENT  —  Heart  Dis- 
ease— Inhaling  Impure  Air — Utilities  Coal  Co.  v.  Herr  et  al,,  Ap- 
pellate Court  of  Indiana  (October  4^  1921)^  132  Northeastern  Re- 
porter^ page  262. — Eli  A.  Herr  was  employed  by  the  Utilities  Coal 
Co.  as  a  miner.  On  June  26, 1920,  Herr  and  other  miners  went  down 
into  the  mine  as  usual,  but  found  that  it  was  full  of  smoke  produced 
by  firing  explosives  early  that  morning  for  the  purpose  of  loosening 
the  coal.  The  miners  returned  to  the  top  of  the  mine  as  they  could 
not  stay  below  with  comfort  or  safety.  Herr  came, up  with  the  other 
miners,  walked  a  short  distance  to  a  stairway,  sat  down  on  one  of  the 
steps  and  then  fell  over,  dead.  An  autopsy  disclosed  the  fact  that 
decedent  had  been  afflicted  with  a  serious  chronic  heart  disease.  An 
award  of  compensation  was  made  to  Isabella  Herr  by  the  industrial 
board.  The  employer  appealed,  but  the  award  was  affirmed  by  the 
appellate  court,  on  the  grounds  that  even  though  two  physicians 
testify  that  death  resulted  from  heart  disease  and  not  as  a  result  of 
inhaling  the  impure  air  of  the  mine,  an  occurrence  which  merely 
hastens  an  existing  disease  to  its  final  culmination  will  be  deemed  an 
accident  within  the  meaning  of  the  workmen's  compensation  act ;  and 
where  such  occurrence  arises  out  of  and  in  the  course  of  an  employ- 
ment compensation  will  be  awarded.  It  was  within  the  province  of 
the  industrial  board  to  draw  the  inference  that  the  elements  in  the 
air  of  the  mines  which  caused  other  workmen  to  become  weak,  dizzy, 
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blind,  to  have  rapid  pulsations,  headache,  and  shortness  of  breath 
so  affected  the  decedent  that  death  followed. 


Workmen's  Compensation  —  Injury — Accident — ^Occupational 
Disease — Caisson  Disease — Arising  out  op  Employment — Wil- 
Hams  V,  Missouri  Bridge  <&  Iron  Co.  et  al.^  Supreme  Court  of  Michi- 
gan (December  21^  1920)^180  Noi^thwestern Reporter^  pa^e  357, — The  * 
^Missouri  Bridge  &  Iron  Co.  was  engaged  in  constructing  a  bridge 
over  Rouge  River  for  the  Michigan  Central  Railroad  Co.,  and  in  con- 
structing the  concrete  piers  it  was  necessary  to  use  a  caisson.  Claude 
Williams  was  employed  by  the  bridge  company  to  work  in  the  cais- 
son, which  extended  some  70  or  80  feet  below  the  surface  and  sub- 
jected workmen  in  it  to  an  atmospheric  pressure  of  from  37  to  40 
pounds.  When  the  workmen  left  the  caisson  they  climbed  a  ladder 
into  an  air-tight  locker  where  the  air  pressure  was  reduced  at  the 
rate  of  1  pound  per  minute.  When  the  air  pressure  is  reduced  too 
quickly  the  men  become  affected  with  ^'  caisson  sickness,"  which  mani- 
fests itself  by  a  dizziness  accompanied  with  partial  paralysis  of  the 
limbs.  Early  one  morning  Williams  and  other  workmen  entered 
the  air  locker  from  the  caisson,  and  another  employee  proceeded  to^ 
reduce  the  air  pressure.  Instead,  however,  of  reducing  it  at  the  rate 
of  1  pound  per  minute,  he  permitted  air  to  escape  at  the  rate  of  2 
pounds  per  minute.  The  result  was  that  Williams  became  afflicted 
with  the  "caisson  disease"  and  fell  from  the  ladder  upon  the  head 
of  the  man  below  him,  striking  his  chest  and  stomach  and  later  strik- 
ing his  head  against  the  side  of  the  shaft,  I'eceiving  fatal  injuries. 
The  employer  appealed  from  an  award  of  compensation  to  Williams^ 
widow  on  the  ground  that  although  the  fall  and  death  were  caused 
by  accidental  means,  they  were  the  result  of  "conditions  peculiar 
to  the  industry  in  which  he  was  engaged."  It  was  also  claimed 
that  the  injury  was  the  result  of  an  occupational  disease.  The  court 
after  considering  both  points  affirmed  the  award  in  f^vor  of  the 
widow,  saying  in  part : 

Effort  is  made  to  classify  the  present  case  among  those  cases,  to 
which  Van  Qorder  v.  Packard  Motor  Co.,  195  Mich.  588,  162  N.  W. 
107,  belong.  It  is  also  sought  to  bring  it  within  the  "  occupational 
disease  "  cases,  of  which  the  lead  poisoning  case  of  Adams  v.  Acme 
White  Lead  Co.,  182  Mich.  164, 148  N.  W.  485,  is  an  example.  We  are 
not  pei-suaded  that  the  present  case  falls  within  the  first  class  mcTi- 
tioned. 

The  reason  why  recovery  has  been  denied  in  the  first  class  named 
is  because  of  some  inherent  physical  defect  which  was  the  proximate 
cause  of  the  injury  and  which  had  no  causal  connection  with  the  em- 
plojment.  Such,  however,  was  not  the  situation  in  the  present  case. 
The  thing  which  caused  the  death  of  plaintiff's  intestate  was  not 
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inheffint.  It  wae  a  conditifioi  wiiiofa  caiae  <m  suddenly  and  was  caused 
by  the  inattention  and  neglect  of  a  coeo^ayee  in  permitting  the  air 
to  escape  from  the  locker  too  rapidly.  The  locker  was  decompressed 
at  the  rate  of  two  pounds  a  minute,  where  it  should  have  been  done 
at  the  rate  of  one  poujid  a  mi^nute.  This  produced  in  Williams  what 
is  termed  "  caisson  disease."  Herein  lies  the  distinction  between  this 
and  the  Van  Gorder  case.  In  that  case  epilepsy  caused  the  fall.  In 
the  present  case  caisson  disease  caused  it.  The  epilepsy  had  no 
causal  connection  with  the  employm^it.  The  caisson  disease  was 
directly  due  to  it.    It,  therefore,  arose  mit  of  lihe  employment. 

Neidfier  are  we  persuaded  that  the  caae^ould  be  classed  ainogig  thd 
occupational  diseases.  It  is  true  the  testimony  establislies  the  fact 
that  caisson  disease  develops  bv  the  slow  process,  the  same  as  occupa- 
tional diseases  usually  do.  ftad  Williams  contracted  caisson  dis- 
ease in  tfhis  manner  and  his  injury  and  deatifi  had  resulted  thepefr<Hn, 
the  ar^um£fHt  of  counsel  would  hav<6  great  forofi,  but  the  caiason 
disease,  which  was  responsible  for  this  accident,  developed  in  a  few 
moments  as  a  result  of  the  inattention  and  neglect  of  another.  In 
this  inattention  and  neglect  we  find  the  unususd  thing — ^the  happen- 
ing^the  accident. 

Being  impressed  that  the  board  reached  the  ri^ht  conclusion,  their 
award  will  be  affiimed,  with  costs  to  the  plaiontaf. 


•  Workmen's  Compensation — Accident — Occupational  Disease — 
"  Housemaid's  Knee  " — Permanent  Partial  Disabilitt — Standard 
Cabinet  Co,  v.  Landgra/v^^  Appellate  Court  of  Indiana  {Novemher 
7,  1021)^  132  Northeaster  Reporter,  page  ^W.— Philip  D.  Land- 
grave was  a  carpenter  and  had  been  in  the  employ  of  the  Standard 
Cabinet  Co.  for  about  19  years  as  a  general  carpenter  and  repair 
man.  In  April,  1919,  he  was  sent  to  the  home  of  the  president  of 
the  appellant  company  to  scrape  and  polish  floors.  After  working 
there  3  or  4  days  his  knee  became  very  painful  and  on  April  23,  1919, 
after  working  7  day^,  he  had  a  chill  and  had  to  go  home.  He  was 
wholly  disabled  from  work  for  about  20  weeks.  In  proceedings  for 
compensation  under  the  workmen's  compensation  act  his  physician 
testified  that  he  treated  his  knee  for  bursitis,  which  is  sometimes 
called  "housemaid's  knee,"  a  name  given  to  it  because  it  is  an  injury 
coanmon  to  housemaids,  resulting  from  bei<ng  on  their  knees  when 
scrubbing  floors.  An  award  was  granted.  An  appeal  was  had,  which 
was  reversed  and  remanded  for  further  proceedings  in  an  opinion  re- 
ported in  128  N.  E.  358.  A  new  award  was  granted  from  which  an 
appeal  was  again  taken.  Tills  award  was  reversed  with  instructions 
to  the  industrial  board  to  modify  its  award  in  harmony  with  this 
opinion.  It  was  reversed  in  part  because  the  board  erroneously 
awarded  compensation  for  20  weeks  for  the  time  which  he  was  to- 
tally disabled  for  work  and  20  weeks  for  the  permanent  impairment 
of  his  right  leg.    The  contention  of  the  company  that  the  award  for 


pexiid  disa^k J  flii9uld  be  '^  in  Seu  t)f  fill  other  com- 
pansatian  **  was  upheld  «s  the  peeitive  mftiidaite  of  "tibe  law.  The  re- 
covery for  peiiKiaiieiit  pftrttal  diaahility  was  afficmed  in  -an  opinion 
written  by  Judge  Nichols,  from  which  the  £oJl«wifi^  is  (|uotdd: 

That  his  injory  wa«  caused  hy  foein^  on  his  knees  and  seraping 
'floors  is  a  reasosiaUe  inlevenee  from  the  evidence,  and  iutsitiiies  the 
finding  of  <Jie  industrial  board  that  on  April  2S,  1919,  appellee  received 
a  perscmal  injury  by  accident  arising  out  of  and  in  the  course  of  his 
empdojnnent.  Appellant  contends  that  appellee  is  suiFering  from  an 
oocnpatioiftal  disease,  and  Ibat  his  ailment  can  not  be  classed  as  an 
injury  resulting  from  aa  accident.  But,  we  need  not  consider  whether 
8ueh  disease  is  or  is  not  an  oecupational  disease,  for  if  it  be  conceded 
that  it  is  in  the  nature  of  such,  compensation  may  nevertheless  be 
allowed,  if  it  is  contracted  under  such  conditions  as  to  constitute  an 
accidental  injury,  a6  found  in  this  case.  It  has  been  repeatedly  held 
by  this  oouvt  that  tiie  words  "'  by  accident  arising  out  of  and  in  the 
eourse  of  employment,"  as  used  in  the  workmen^  compensation  act, 
should  he  lib^ally  construed  in  harmony  with  the  humane  purposes 
of  the  act,  and  that  the  word  "accident"  means  an  urilooked  for 
mishap,  or  untoward  event,  not  expected  or  designed.  It  can  not  be 
oontended  that  the  injury  suffered  by  the  appellee  was  other  than 
fln  wntoward  event.  For  19  years  his  occupation  as  a  carpenter  in 
-the  empby  of  appellant  had  not  developed  the  disease.  The  most 
rof  hi«  work  had  been,  not  scraping  floors,  but  general  carpentering 
and  rqwiring,  but  only  a  few  days  before  he  was  finally  disabled, 
iiis  knee  began  to  pain.  He  had  no  warning  of  the  approach  of  his 
disabiUty,  and  no  knowledge  that  he  had  bursitis  till  his  physician 
informed  him. 


Workmen's  CoMPENflATioio' — Injttkt — Accident — Occupational 
DiQEASE — Inhaling  Impttke  Air — Prouse  v.  Industrial  Convniisawn 
of  Colorado  et  al,^  Supreme  Court  of  Colo7*ado  {December  tf,  1920)^ 
ISJt.  Pacific  Reporter^  po^^  ^^^* — ^George  Prouse  was  employed  as  a 
miner  in  a  coal  mine  of  the  Rocky  Mountain  Fuel  Co.  Ehiring  the 
course  of  their  duties  Prouse  and  some  other  miners  broke  into  an  old 
entry,  from  which  came  foul  air  and  dioxide  gas.  This  bad  air 
flooded  the  mine  and  remained  there  several  weeks.  This  happened 
on  the  loth  day  of  December,  and  on  January  1  Prouse  became  sick 
and  called  in  his  physician,  who  advised  him  to  lay  off  workf  or  a  while, 
but  he  continued  to  work  ^nd  becafiie  suieh  worse  until  about  Janiiarv 
.17,  when  he  was  uemovsed  to  a  ho^ital,  where  he  died  fiom  septi- 
cmnia  or  pyssmia,  which  are  forms  of  Hood  poisoning.  The  testi- 
mony of  the  doctors  seems  to  indicate  that  the  bad  air  in  tlie  mine 
so  weakened  Prouse's  condition  as  to  render  him  higlily  susceptible 
to  infection  «pd  was  the  caase  of  his  death.  The  industrial  commis- 
sion refiised  to  allow  his  widow  an  award  of  eompaisation,  and  on 
appeal  the  district  -court  confirmed  this  decision.    She  brought  a  writ 
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of  error  to  the  supreme  court,  but  her  claim  was  again  denied  and 
the  decision  of  the  commission  affirmed,  two  judges  dissenting.  The 
opinion  of  the  majority  of  the  court  was  in  part  as  follows: 

There  are  several  reasons  why  this  is  not  within  the  terms  of  the 
statute  above  quoted:  First.  An  accident,  under  the  various  work- 
men's compensation  acts,  must  be  traceable  to  a  definite  time,  place, 
and  cause.  (Mattheissen  etc.  Co.  v.  Industrial  Board,  284  111.  378, 
120  N.  E.  249  [Bui.  No.  258,  p.  159].)  The  occurrence  shown  in  the 
evidence  is  not  traceable  to  a  definite  time.  Second.  The  occur- 
rence constituting  an  accident  must  be  unexpected.  (1  Corp.  Jur.  39; 
Mattheissen  v.  Industrial  Board,  supra.)  In  the  present  case  it  was 
not  expected.  Third.  The  occurrence  must  be  the  approximate  cause 
of  the  death  or  of  the  disease  which  produced  the  death.  This  oc- 
currence was  not. 

As  to  the  first  point :  In  the  present  case  the  time  is  indefinite.  A 
continued  working  in  bad  air  for  somewhere  between  two  weeks  and 
two  months  depleted  the  system,  and  rendered  it  susceptible  to  a  dis- 
ease or  unable  to  resist  a  disease,  the  time,  place,  or  manner  of  con- 
tracting which  is  not  shown  by  the  evidence,  nor  is.  anything  shown 
from  which  it  can  be  determined. 

Upon  the  second  point :  An  accident  must  be  unexpected.  Bad  air, 
continued  from  day  to  day,  is  expected.  The  doctor  expected  it  to 
continue  and  advised  a  lay-off.  Prouse  knew  it  was  bad,  knew  it 
was  continuing,  or  he  could  not  have  told  the  doctor  about  it.  Prouse 
continued  to  labor  in  the  gas-contaminated  air  for  some  weeks,  grow- 
ing constantly  worse,  so  his  doctor  testified,  because  of  the  bad  air. 
This  is  no  accident.  Every  definition  or  attempted  definition  of  ac- 
cident includes  the  element  of  unexpectedness. 

As  to  the  third  point :  Prouse  did  not  die  of  the  poisonous  gas;  he 
died  of  septicaemia  or  pyaemia,  a  disease  caused  by  a  definite  infec- 
tion W  a  germ,  which  has  been  isolated  by  the  bacteriologists  and 
classified.  The  only  connection  that  the  gas  and  bad  air  had  with 
this  disease,  according  to  the  undisputed  testimony  of  the  physicians, 
was  that  it  depleted  the  patient's  system  and  rendered  him  more  sus- 
ceptible or  less  resistant  to  it.  They  would  not  say  that  he  would 
not  have  contracted  the  disease  if  he  had  not  worked  in  the  gas,  or 
would  not  have  died  of  it,  nor  do  they  express  such  opinions. 

The  judgment  of  the  district  court  is  affirmed. 

Chief  Justice  Garrigues  dissented  without  an  opinion. 
A  strong  dissenting  opinion  was  rendered  by  Justice  Scott,  who 
said  in  part : 

I  must  earnestly  dissent  from  the  opinion  of  the  majority. 

A  consideration  of  the  majority  opinion  will  disclose  that  the  con- 
clusion is  based  solely  upon  the  doctrine  of  assumed  risk.  Prouse 
went  back  to  work  after  the  gas  was  discovered,  which  act  waa  his 
own  fault,  and  by  which  he  assumed  the  risk,  and  should  not  recover. 
Such  is  the  reasoning,  and  the  opinion  not  only  ignores  the  command 
of  the  statute  in  this  respect,  but  fails  to  comprehend  the  principle 
and  purpose  of  the  legislative  acts  of  the  character  involved. 

It  IS  as  certain  as  human  testimony  can  make  it,  positive  and  medi- 
cal expert,  that  Prouse  died  of  a  disease  directly  or  indirectly  due  to 
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the  inhalation  of  gas  and  foul  air  while  working  in  the  mine  of  the 
defendant  company.  It  is  held  by  the  great  weight  of  judicial  au- 
thority that  this  constitutes  an  accident  within  the  meaning  of  work- 
men's compensation  laws,  and  entitles  the  workman  or  his  depend- 
ents to  an  award  of  compensation.  Simple  justice  and  sound  reason 
support  this  view. 

Workmen's  Compensation  —  Injury  —  Accident  — r  Proximate 
Cause — Heart  Disease  Caused  by  Dust  Laden  Aib — Carroll  et  ah  v. 
Indtistrial  Commission  of  Colorado  et  al..  Supreme  Court  of  Colorado 
{Decemher  6,  1920)^  195  Pacific  Reporter^  page  1097. — Carroll  was 
employed  in  an  alfalfa  mill.  His  duties  were  to  pitch  hay  in  the  hay 
shed,  which  was  an  inclosed  building.  The  pitching  of  the  hay  was 
hard  physical  labor.  The  air  in  which  Carroll  had  to  work  was 
heavily  laden  with  dust  stirred  up  by  the  handling  of  hay,  alfalfa 
meal,  and  machinery.  He  had  organic  heart  trouble.  The  strenu- 
ous exertion  of  his  work  in  the  dust-laden  atmosphere  brought 
on  an  attack  of  heart  trouble  causing  his  instant  death.  His  widow 
and  minor  children  brought  proceedings  for  compensation  but  the 
industrial  commission  refused  to  grant  an  award  on  the  ground 
that  Carroll's  death  had  not  been  the  proximate  result  of  an  "  acci- 
dent. "  They  appealed,  but  the  district  court  affirmed  the  decision, 
and  they  appealed  again.  In  reversing  the  decision  and  ordering 
the  district  court  to  order  the  industrial  commission  to  grant  the 
plaintiff  an  award  the  court  said  in  part : 

The  proximate  cause  of  the  death  of  Joseph  Carroll  was  the  con- 
dition of  the  air  in  his  place  of  employment,  or  the  fact  that  it  was 
dust  laden.  The  question  to  be  determined  now  takes  this  form: 
Under  the  fore^oiujg  facts,  must  it  be  held,  as  a  matter  of  law,  that 
the  death  was  ''accidentally  sustained "  or  resulted  from  an  " injury 
proximately  caused  by  accident "  ? 

The  dust-laden  condition  of  the  air  was  the  "  proximate  cause  "  of 
the  death,  because  had  it  not  been  for  such  condition  the  death  would 
not  have  occurred  at  the  time.  Such  condition  of  the  air  which 
decedent  was  required  to  breathe  brought  on  an  attack  of  heart 
trouble,  resulting  in  death.  The  dust-laden  condition  of  the  air  was 
the  cause,  and  the  fatal  attack  of  heart  failure  was  the  result.  The 
result  was  unexpected  and  unintended,  and  therefore  an  "  accident. " 
The  term  "  accident "  is  often  used  "  to  denote  any  unintended  and 
unexpected  loss  or  hm*t  apai*t  from  its  cause. "     (i  C.  J.  395.) 

Our  statute  uses  the  expressions  "personal  injury  or  death  ac- 
cidentally sustained  "  and  "  injury  proximately  caused  by  accident " 
in  providing  for  what  injuries  or  deaths  compensation  shall  be  al- 
lowed. By  the  term  "  injury  "  is  meant,  not  only  an  injury  the  means 
or  cause  oi  which  is  aii  accident,  but  also  an  injury  which  is  itself  an 
accident.  The  expressions  above  quoted  are  the  equivalent  of  "  in- 
jury by  accident,"  which  is  frequently  used  in  the  decisions.  The 
word  "by"  may  mean  "through  the  means,  act,  or  instrumentality 
of. "     (9  C.  J.  1109.)     Therefore,  "  injury  by  accident "  and  "  injury 
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cfiRund  iqr  aoetdent "  tfH»  ienafi  or  iBxpr«eicaiB  viacb  (aa  lie  used  in- 

For  m  leMcns  sl)OFe  indkatied,  we  ave  of  tbe  lipifiion  tfast  tise 
reoord  -shows  thti  iihe  deaih  of  Joseph  GarroU  residted  from  jaa  ^  in- 
jury proxinialidif  caused  bj  aoeident, "  asd  that  tfaenefone  im  depend- 
ents are  entitled  to  compensation. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  re- 
manded with  directions  to  the  disti'ict  court  to  remand  the  case  to  the 
industrial  commission,  with  directions  to  enter  an  award  allowing 
eompensati(m  to  tiie  daimanla. 

fieversed. 


WoRKMEN^s  Compensation — Injxhit  Aktsino  in  Course  of  Em- 
ployment— Scuffling — Industrial  Commission  of  Ohio  r.  Weigandt^ 
Supreme  Court  of  Ohio  {January  18^  1^1)  ^  190  Northeastern  Re- 
porter, page  38, — Weigandt  was  an  employee  of  the  Sidney  Tool 
Co.  He  had  arrived  at  his  employer's  plant  and  punched  the  time 
clock.  While  on  his  way  to  his  work  he  passed  two  other  employees 
who  were  playfully  scuffling  for  the  possession  of  a  file.  As  Weigandt 
came  near  them  the  file  flew  off  the  handle  and  struck  him  in  his  left 
eye,  destroying  its  sight.  He  brought  proceedings  for  compensation 
under  the  worlnnen^s  compensation  act,  but  his  claim  was  rejected 
by  the  industrial  commission  on  the  ground  that  his  injury  did  not 
arise  in  the  course  of  his  employment.  He  appealed  to  the  court 
of  common  pleas,  where  his  case  was  heard  before  a  ^ury  and  a  verdict 
rendered  in  his  favor,,  which  on  appeal  was  affirmed  by  the  court  of 
appeals.  The  employers  appealed  to  the  Supreme  Court  of  the 
State,  which  affirmed  the  judgment  in  favor  of  Weigandt.  The 
opinion  in  part  is  as  follows : 

The  decisive  question  is  whether  the  facts,  which  are  substantially 
undisputed,  bring  the  case  within  the  workme^s  cofiLpei^atKm  law. 
Was  the  defendant  in  error  injured  "  in  the  course  of  his  employ- 
ment," within  its  meaning? 

There  has  been  divergence  of  judicial  decision  conoemiiig  the 
scope  of  the  quoted  phrase  and  its  application  to  different  circum- 
stances.  The  Ohio  law  was  passed  pursuant  to  section  d5,  article  2 
of  the  constitution,  adopted  in  September,  1912.  The  jeucst  now  in 
force,  under  which  defendant  in  error  claims  (103  Q.  L.  72-92), 
was  passed  pursuant  to  the  grant  of  power  contained  in  the  above 
provision  of  the  constitaition,  and  proindes  (sec.  14£S-68<,  General 
Code)  for  compensation  to  *' every  employee  *  *  *  who  is  in- 
jured   *    *    *    in  the  course  of  employment.*' 

It  will  be  n(^d  that  tixe  language  of  the  amended  section  of  the 
constitution  is  ^  for  ♦  *  *  injuries  *  *  *  oooasioned  in  tlie 
course  of  such  workmen^s  employment."  Tjbe  tai]^^utge  of  the  statute 
is  "every  employee  *  ♦  *  who  is  isnjufea  *  '  *  *  in  tte 
course  o^  employmemt.''  Of  course  the  legislature  wwild  not  feave 
the  power  to  make  any  Inniader  provision  thaa  tbe  coostitutMrn 
authorized  it  to  maica. 


The  rule  is  funiliariJhai,  where  tte  kaeiiage  wi&  permit,  such  oon- 
struotion  will  be  given  to  %  Btatote  me  will  not  reBfdtor  it  obnoxious  to 
the  State  or  Federal  Constitution.  We  tkink  it  cle4r  tiiat  the  framens 
of  the  confftitwtiim  intended  to  proride  that  the  employment  should 
have  some  carnal  oonnection,  direedr  or  indipeotly,  with  the  injunr, 
fiither  tiinoiiigfa  its  activities,  its  eoncotions,  or  its  ^nyiromnents.  We 
are  likewise  impsesaed  that  this  law  is  intended  to  provide  an  in- 
«Kptti6ive,  huBiane  remedy  as  a  substitute  for  outworn  and  unsatis- 
faJctofty  metbodfi,  a&d  it  should  he  liberally  <K)iistrued  in  favor  of 
.efiiployiees.  Measnned  by  these  oonsideratiaiiflL  how  stands  this  oaset 
Were  tiie  employer  and  his  enterprise  in  the  line  of  oaasation  ?  We 
think  they  were.  The  claimant  was  in  tiM  plant  of  his  employer, 
prooeeding  to  hismadliine  in  ^all  eonplianee  with  his  duty,  when  h& 
wms  inlored.  At  the  time  he  was  ^igaged  both  parties  knew  and 
understood  the  circumstances  and  cooditions  necessarily  a  part  of 
the  factory  liie. 

In  this  case  the  scuffle  for  the  file  between  the  other  employees  was 
a  thing  not  at  ftil  iinlibely  to  occur.  It  was  an  event  of  the  soit  that 
is  of  frequent  ooeurrenoe  between  workmen.  It  must  be  remembered 
that  the  claim  or  award  is  not  baaed  on  any  neglect  or  fault  of  the 
employer  or  of  any  of  his  empiojpees.  The  injury  in  this  case  was 
caused  by  an  occurrence  occasioned  in  the  environment,  and  it  was 
an  injury  ^'  occasioned  in  the  course  of  the  employment "  and  because 
of  the  employment. 

For  the  reasons  given,  the  judgment  in  this  case  will  be  affirmed. 


Workmen's  Comfensatiok — ^Injury  Arising  Out  of  and  in  Coursb 
or  Employment — Accident  —  Evidence  —  Epileptic  Drowned  in 
Water  Tank — MUler  et  cH.  v.  Beil  et  oZ.,  AppeUaie  Court  of 
Indimia  {January  28^  1921)^  129  Northeastern  Reporter^  page  ^93, — 
Miller  and  Young  were  engaged  in  the  business  of  threshing  grain 
and  used  steam  power  to  operate  their  machinery.  Carl  Beil  Avas 
employed  by  them  to  haul  water  from  a  near-by  reservoir  in  a  water 
tank  drawn  by  horses.  Beil  was  known  to  be  subject  to  epileptic  fits. 
While  filling  the  tank  from  the  reservoir  with  a  hose  Beil  fell  into 
the  opening  in  the  tank  and  was  drowned.  It  was  not  known  exactly 
what  caused  Beil  to  fall  into  the  tank;  however,  the  industrial  board 
held  that  Beil  died  as  the  result  of  an  aocident  arising  out  of  and  in 
the  course  of  the  employment  and  allowed  an  award  of  compensa- 
tion. The  employers  appealed  on  the  ground  that  BeiFs  death  was 
not  the  result  of  an  accident.  In  affirming  the  award  the  court  said 
in  part : 

Appellants  have  assigned  as  error  that  the  findings  and  award  are 
not  sustained  by  sufficient  evidence,  and  are  contrary  to  law.  It  is 
urged  by  appellants  that  there  is  no  evidence  to  show  that  the  death 
of  the  employee  was  the  result  of  an  injury  arising  out  of  his  em- 
ployment; but  that  ^'from  all  the  evidence  in  the  case  it  appears 
conclusively  that  the  death  was  the  result  of  a  disease  to  which  de- 
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ceased  was  subject";  and  that  under  clause  (d)  of  section  76  of  the 
workmen's  compensation  act  (Acts  1915,  p.  416)  the  dep^idents  are 
not  entitled  to  compensation. 

There  is  no  direct  evidence  that  appellee^s  decedent  fell  in  the 
tank  as  a  result  of  an  epileptic  fit,  and  we  can  not  say  that  the  in- 
dustrial board  found  that  appellee's  decedent,  at  the  time  of  his 
death,  fell  as  a  result  of  the  disease  of  epilepsy.  There  is  authority, 
however,  which  would  support  the  award  even  if  the  board  had  so 
found.  (Carroll  v.  What  Cheer  Stables  Co.,  38  E.  L,  421,  96  Atl. 
208;  Vulcan  Detinning  Co.  v.  Industrial  Commission,  295  111.  141, 
128  N.  jB.  917.)  ■  The  theory  of  the  court  in  each  of  these  decisions  is 
that  an  epileptic  fit  might  not  have  caused  injury  or  death,  except 
for  the  fact  that  the  work  of  the  employee  required  him,  at  the  time, 
to  be  at  the  particular  place  where  he  fell.  It  is  stated  by  the  court 
in  the  Wicks  case,  above  cited^  that — 

^^An  accident  none  the  less  arises  out  of  the  employment  because 
its  remote  cause  is  to  be  found  in  the  employee's  physical  condition." 

The  question  as  to  whether  or  not  the  death  of  the  employee  was 
the  result  of  an  accident  arising  out  of  his  employment  was  a  ques- 
tion of  fact  for  the  "industrial  board.  (American  Hominy  Co.  v. 
Davis,  126  N.  E.  703.)  There  was  some  evidence  to  support  the 
finding. 

Judgment  affirmed. 


Workmen's  Compensation — ^Injury  Arising  Out  of  and  in 
Course  of  Employment — Accidental  Shooting  by  Employer — 
General  Accident^  Fire  and  Life  Assurance  Corporation  et  ah  v. 
Industrial  Accident  Commission  et  aZ,^  Suprejne  Court  of  California 
{August  15^  1921)^  200  Pacific  Reporter^  p^O^  i^^. — Samuel  Shrout 
brought  proceedings  under  the  worlanen's  compensation  act  because 
of  injuries  received  while  in  the  employment  of  Fred  Barr.  He  was 
opposed  by  his  employer  and  the  insurance  carrier.  Shrout  was 
employed  as  an  automobile  tire  repairer  by  Barr  in  the  latter's 
garage.  During  the  day  upon  which  Shrout  was  injured,  two 
strangers  drove  their  automobile  into  Barr's  garage  and  requested 
him  to  supply  them  with  gasoline.  A  dispute  arose  as  to  the  method 
of  supply.  One  of  the  strangers  in  an  attempted  assault  on  Barr 
was  shot  at  by  Barr.  The  bullet  missed  the  stranger  but  hit  Shrout, 
who  was  working  at  the  other  end  of  the  garage,  and  who  was  not 
taking  part  in  the  altercation.  Shrout  was  awarded  compensation 
and  the  defendants  tock  the  decision  of  the  commission  to  the 
supreme  court  for  review.  That  court  affirmed  the  award,  saying 
through  Judge  Shurtleff : 

That  the  accident  occurred  in  the  course  of  the  employment  is 
obvious  and  does  not  admit  of  discussion.  It  happened  while  Shrout 
was  actually  engaged  in  performing  work  usual  to  and  included 
in  his  employment. 

The  serious  question  presented,  and  which  is  debatable,  is:  Was 
the  injury  suffered  by  Shrout  one  "  arising  out  of  the  employment  '•  ? 
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The  act  does  not  define  this  phrase,  and  no  court  has  attempted  to 
do  so.  It  se^ns  to  be  universally  conceded  that  no  comprehensive 
definition  or  unerring  ^ide  can  be  formulated  which  will  determine 
with  certainty  the  accidents  embraced  within  it,  and  that  therefore 
each  case  must  be  decided  conformably  to  the  specific  facts  it 
presents. 

In  the  present  case  the  injury  is  largely,  if  not  wholly,  trace- 
able to  the  acts  of  the  employer.  The  controversy  in  which  it 
was  received  arose  out  of  an  incident  which  concerned  his  business, 
namely,  an  application  to  purchase  gasoline.  That  it  ultimately 
resulted  in  a  personal  difference,  or  that  the  accident  was  an  unusual 
one,  not  likely  to  occur,  does  not  deprive  it  of  its  business  character 
or  establish  that  it  did  not  arise  out  of  the  employment.  That  would, 
indeed,  be  a  severe  rule  to  apply  in  a  case  where,  as  here,  the  injured 
employee  was  blameless,  and  at  the  time  he  was  injured  was  in  his 
accustomed  place,  pursuing  his  usual  employment  in  the  business  of 
his  employer. 

It  is  equally  true  that  the  fact  that  the  injury  to  Shrout  was  not 
an  anticipated  one,  nor  peculiar  to  the  employment  in  which  he  was 
then  engaged,  does  not  defeat  his  claim  to  compensation  if  otherwise 
it  is  within  the  provisions  of  the  act. 

We  think  it  can  be  said  that  Shrout  was  injured,  not  merely  be- 
cause he  happened  to  be  in  the  garage  at  the  time  of  the  shooting, 
but  because  he  was  there,  regularly  employed,  and  hence  exposea 
to  all  the  dangers  which  might  arise  in  the  conduct  and  transaction 
of  the  business  of  his  employer,  including  the  reasonable  protection 
of  the  latter's  property  and  right  to  transact  his  business  in  an 
orderly  manner. 

When  Barr  began  shooting,  he  voluntarily  exposed  Shrout  as 
well  as  all  other  employees  to  the  danger  of  being  shot,  and  the  fact 
that  the  injury  which  resulted  was  unintentional  and  purely  acci- 
dental does  not,  in  our  opinion,  prevent  Shrout  from  recovering. 


Workmen's  Compensation — ^Injury  Arising  Out  op  and  in 
Course  of  Employment — Assault  by  Assistant  Foreman — Stas- 
mo8  V.  State  Indv^trial  Commission  et  al,^  Supreme  Court  of  Okla- 
homa {Fehruary  S,  19£1)^  196  Pacific  Reporter^  page  762. — Adolf 
Stasmos  was  employed  as  a  miner  by  the  Rock  Island  Coal  Mining 
Co.  The  company  decided  to  shut  down  the  mine,  and  all  the  miners 
were  notified  to  this  effect.  Stasmos  along  with  the  other  miners 
thereupon  left  his  work  and  proceeded  through  the  various  entries 
and  passageways  to  the  foot  of  the  shaft,  there  to  take  the  cage 
which  would  take  them  to  the  surface.  When  Stasmos  arrived  at 
the  foot  of  the  shaft  the  cage  was  not  there.  He  asked  Woods, 
an  assistant  mine  foreman,  where  the  cage  was,  as  he  wanted  to 
go  out  of  the. mine.  Woods  became  angry  and  applied  an  ugly 
epithet  to  him  adding  that  he  might  go  up  the  air  shaft.  Upon 
Stasmos  resenting  the  insult,  Woods  picked  up  a  2  by  4  scantling 
and  struck  him  upon  the  head,  knocking  him  unconscious  and  frac- 


416  the  result  of  his  injirrieg,  bvon^t  prooee^Kags  Sor  eompensation 
«nder  the  workmen's  compensation  l»w,  bnt  the  industrial  commis- 
fiion  refused  to  allow  him  an  award,  declaring  that  his  injuries  were 
not  the  result  of  an  "  accidental  personal  injury,  arising  out  of  and 
jfi  the  course  of  the  employiaeni;."  Upon  the  employee's  appeal 
the  decision  was  re^^rsed  hy  the  «upreKie  ooori  <asid  the  case  re- 
manded to  the  industrial  conunission. 

After  stating  the  facts,  the  court  quoted  the  section  of  the  law 
declaring  the  eraployer's  obligation  to  pay  compensation  for  in- 
juries, a<nd  continued; 

A  casuail  reading  of  this  section  mnihes  it  fairly  obrious  that  the 
j)etitioner^s  right  to  recover  depends  upon  an  affiraaativc  answer  to 
two  questions :  "(1)  Were  his  disabilities  tiie  result  of  actual  personal 
injuries?  (2)  Did  they  arise  out  of  and  in  the  course  of  his  em- 
ployment? It  seems  clear  te  us,  in  Tiew  of  the  rule  of  ecN^tniction 
many  tin^s  announced  by  this  and  other  courts,  diat  the  workmen's 
compensation  law  should  be  construed  fairly,  indeed,  liherally,  in 
favor  of  the  injured  workman,  that  both  of  these  questions  must  be 
unswered  in  the  affirmative. 

It  is  now  well  settled  in  these  woriionen^s  compensation  cases  that 
the  fact  that  an  injury  is  the  result  of  the  willful  or  criminal  assauk 
■of  another  does  not  prevent  the  injury  from  'being  accidental. 

Accident  in  the  legal  'signification  is  difficult  to  define.  It  is  not 
a  technical  legal  term  with  a  q}earlj  •defined  meaning  and  is  used 
in  more  senses  than  one.  [One  definition  is :]  An  event  wfeich  under 
the  circumstances  is  unusual  and  unexpected  by  the  person  to  whom 
it  happens.  Under  this  definition  we  think  the  injury  was  "ac- 
cidental "  within  the  meaning  of  the  statute.  It  was  sudden  and 
unlooked  for,  and  the  purpose  of  the  act  is  to  insure  the  workmen 
at  the  expense  of  their  employers  against  personal  injury  not  ex- 
pected or  designed  by  the  workman  himself,  provided  such  injuries 
arise  out  of  and  in  the  course  of  employment. 

It  seems  equally  clear  to  us  that  the  facts  in  this  case  show  that 
petitioners  injury  arose  out  of  and  in  the  course  of  his  employ- 
ment. As  we  have  seen  from  the  brief  statement  of  the  case  here- 
inbefore set  out,  the  petitioner  was  in  the  act  of  leaTing  the  mine 
following  the  usual  course  of  exit  from  has  working  plaoe  :to  the  foot 
of  the  shaft  for  the  purpose  of  taJdng  the  <;age  to  the  top.  Tom 
Woods,  the  assistant  foreman,  was  there  directing  the  s^en,  and 
while  the  test  of  liability  under  the  statute  is  not  the  dereliction  of 
the  master,  or  that  of  his  representative  acting  within  the  scope  of 
his  authority,  it  seems  to  us  that  it  was  entirely  proper  for  the 
petitioner  to  complain  to  the  mine  foreman  coneeraing  the  delay 
in  the  arrival  of  the  ca^e. 

It  is  the  decided  weight  of  authority  in  Great  Britain  and  the 
United  States  that  an  assault  by  a  third  party,  or  an  assault  of  the 
employer  arising  out  of  and  in  the  course  oi  the  employment,  re- 
sulting in  an  injury  and  disability,  is  such  wi  iniury  as  comes  within 
the  workmen's  compensation  law  (L.  K.  A.  i917B,  112,  notes;  Willis 
^.  State  Industrial  Commission,  78  Qkl.  216,  190  Pac.  92;  Willis  v. 


SOI 
Pilot  Biftile  Mining  -Co.  {Mont.),  IM  Pae.  194,  And  many  other 

Xf  we  applip  this  test  to  the  ouse  at  har^  it  >ifi  obvioiis  that  the 
State  industrial  commission  erred  in  denying  the  petitioner  com* 
pensation  for  his  disabilities. 

For  the  reasons  stated,  the  judgment  of  the  State  industrial  com- 
mission is  reversed  and  the  cause  it^nanded,  with  directions  to 
pioceed  in  accordance  with  the  views  herein  expxessed. 

All  the  justices  concur. 


Workmen's  Compensattow — ^^In^tubt  Asisikg  Otrr  or  akd  iw 
CotJiWE  OF  Empijotmbkt — AssAULT  BY  Fmjbow  Employee — ^Dispute 
OvEB  Work — Payne,  Director  General  of  Railroads,  v.  Wall,  Ap^ 
peltate  Court  of  Indiana  {November  16, 1991),  132  Northeaatem  Be- 
porter,  page  707. — Henry  Wall  was  an  employee  of  Payne.  His 
^ork  ^osfiiitol  of  shoveling  coal  fxom  a  railroad  car  into  certain 
bents  for  use  in  connection  with  the  operation  of  a  railroad.  There 
were  three  shifts  of  ei^ht  hours  each.  Wall  was  preceded  by  one 
J)us*ham  and  was  relieved  by  one  Lape  at  2  p.  m.  On  the  day  in 
question  a  eontraveisy  arose  when  Lape  was  going  on  duty  and  while 
Wall  was  stiU  in  the  car,  as  to  whether  ea<*h  was  doing  his  full  share 
of  the  work.  Wall  left  the  car  and  was  filling  in  a  card  pertaining 
to  tlie  work  when  the  controversy  was  reopened.  Both  became  very 
angry  and  threats  were  made.  Wall  started  to  leave  tiie  premises, 
and  while  going  down  a  near*by  stairway  he  was  struck  by  a  lump 
of  coal  thrown  by  Lape  and  severely  injured.  An  award  of  com- 
pensation was  made.  Defendant  appealed  to  the  appellate  court,  con- 
tending that  the  award  was  based  on  a  mere  conclusion  and  not  the 
finding  oi  an  ultimate  fact,  and  that  the  evidence  was  insufBcient 
to  sustain  it.  fiowev^,  the  appellate  court  sustained  the  award,  on 
the  authority  of  Mueller  i?.  Klingman,  125  N.  E.  464  (Bui.  No,  290, 
p.  406). 

The  following  is  quoted  from  the  case  cited  as  setting  forth  the 
rule  followed  by  the  court : 

When  the  disagreement  arises  out  of  the  employer's  work  in  which 
two  or  more  are  engaged,  and  as  a  result  of  it  one  injures  the  other, 
it  may  be  inferred  that  the  injury  arose  out  of  the  employment. 


Workmen's  Compensatioi? — Injury  Arisstnq  Otrr  of  and  in 
CoiTRSE  or  Employment — Assaitlt  by  Foreman — Knocks  v.  Metal 
Package  Corporation,  €t  al.,  Court  of  Appeals  of  Neio  York  (April 
19 3  1991),  191  Northeastern  Reporter,  page  742,— William  George 
"Knocks  brought  proceedings  for  compensation  for  injuries,  under  the 
-worlanen's  'compensation  act,  against  his  em^oyer  the  defendant 
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company  and  the  insurance  carrier.  The  claimant  was  an  oiler  in 
the  plant  of  the  defendant  company  on  June  11, 1919.  On  tliis  date 
a  seaming  machine  was  running  defectively  because  a  super- 
abundance of  oil  had  been  supplied  it.  The  foreman  of  the  plant 
noticed  the  machine,  called  the  plaintiff  and  told  him  that  he  was 
responsible  for  the  machine's  defective  operation.  Answering  the 
accusation  the  claimant  called  his  foreman  a  liar  and  immediately 
bis  foreman  struck  plaintiff  over  the  left  eye.  The  blow  resulted 
in  the  total  loss  of  useful  vision  of  the  eye.  The  industrial  commis- 
sion found  that  the  injuries  sustained  by  the  claimant  were  accidental 
and  arose  out  of  and  in  the  course  of  his  employment.  The  case  was 
brought  up  to  the  appellate  division  which  reversed  the  award,  but 
upon  appeal  to  the  court  of  appeals  the  award  was  aifirmed.  Judge 
Chase  saying: 

Each  seems,  while  performing  his  work  and  in  discussing  the  em- 
ployer's business,  to  have  been  equally  hasty  in  becoming  angry  to- 
ward the  other. 

The  claimant's  use  of  an  irritating  word  in  making  his  denial  did 
not,  however,  justify  either  in  law  or  in  fact  an  assault  upon  him 
by  the  foreman.  The  foreman's  duty  as  such  to  exercise  reasonable 
discipline  over  the  employees  of  the  factory  made  possible  a  lack  of 
discretion  in  performing  such  duty.  The  assault  by  the  foreman  was 
incidental  to  his  employment  as  such.  It  grew  out  of  his  per- 
formance of  his  duty  as  foreman  for  the  employer.  It  can  not  be 
said  as  a  matter  of  law  or  fact  that  the  foreman  who  up  to  the  mo- 
ment of  the  assault  was  properly  engaged  in  the  performance  of  his 
duty  to  his  employer  at  that  moment  abandoned  his  duty  and  in- 
dulged in  the  assault  as  an  individual  act. 

The  employer  should  be  responsible  for  an  excitable  and  violent 
foreman  in  the  prosecution  of  his  duties  as  such,  at  least  until  there 
is  sufficient  interruption  in  the  performance  of  such  duties  as  to 
justify  the  conclusion  that  the  foreman  had  abandoned  his  employ- 
ment and  that  the  assault  was  an  independent  and  individual  act,  as 
distinguished  from  acts  within  the  terms  of  his  employment.  There 
was  no  intervening  time  between  the  acts  and  words  of  the  assailed 
and  the  injury  in  this  case. 


Workmen's  Compensation — Injury  Arising  Out  op  and  in 
Course  of  Employment — Burns  Received  While  Extinguishing 
Fire — Associated  Employers^  Reciprocal  et  al,  v.  State  Industrial 
Commission  et  al.^  Supreme  Court  of  Oklahoma  (July  12^  1931)  ^ 
200  Paciitc  Reporter^  page  17 i. — The  claimant,  Basil  D.  McClain, 
was  employed  by  E.  L.  Bobinson  as  a  roustabout  on  an  oil  and  gas 
lease.  On  February  18,  1920,  the  claimant  had  been  engaged  in 
pulling  rods  from  well  No.  10.  At  noon  he  stopped  work,  ate  his 
midday  lunch,  and  sat  down  to  wait  for  other  employees  to  bring  him 
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some  tools,  so  that  he  could  continue  his  work.  While  waiting  he 
dozed  off  to  sleep.  When  he  awakened  he  discovered  that  a  fire  had 
developed  in  the  grass  near  tho  well,  and  in  an  attempt  to  extinguish 
the  same  he  was  badly  burned.  He  was  awarded  compensation  dur- 
ing disability  by  the  State  industrial  commission.  This  was  an 
original  action  commenced  in  the  supreme  court,  seeking  to  reverse 
the  award  upon  the  ground  that  the  award  was  contrary  to  the 
evidence  and  the  law.  Judge  Kennamar  wrote  the  opinion  of  the 
court  affirming  the  award,  which  is  in  part  as  follows : 

Counsel  for  the  petitioners  in  their  brief  filed  herein  contend  that 
the  claimant  is  not  entitled  to  compensation  for  the  reason  that  tho 
claimant  testified  that  his  duties  as  roustabout  consisted  of  fixing  the 
lines,  pulling  rods,  fixing  and  starting  the  engine,  and  that  his  own 
testimony  shows  that  he  was  not  acting  in  the  course  of  his  duties 
or  employment  when  injured.  The  substance  of  the  contention  is 
that  it  was  none  of  the  duties  of  the  claimant  under  his  employment 
to  fight  fire.  A  casual  statement  of  the  contention  demonstrates  tho 
absurdity  of  the  contention.  While  it  is  true  that  he  was  not  em- 
ployed to  fight  fire,  it  is  obvious  that  he  would  be  an  unworthy 
servant  if  he  stood  idly  by  and  watched  his  employer's  property 
destroyed  by  fire  without  making  any  effort  to  protect  it. 

It  is  undisputed  in  this  cause  that  the  claimant  was  on  the  lease, 
where  his  duti^  required  him  to  be;  that  the  injuries  of  the  claimant 
resulted  from  trying  to  extinguish  a  fire  that  had  accidentally  de- 
veloped on  the  premises;  and  no  contention  is  made  that  the  injury 
is  the  result  of  the  willful  or  intentional  conduct  of  the  claimant, 
and  we  have  no  hesitancy  in  saying  that  upon  the  facts  as  disclosed 
by  this  record  the  award  was  properly  made. 


Workmen's  Co3ipensation — Injtjky  Arising  Out  of  and  in 
Course  op  Empijoyment — Electrocution  While  Going  From 
Work — Kowalek  et  al.  v.  New  York  Consol.  R.  Co,^  Court  of  Ap- 
peals of  New  York  {November  16^  1920),  128  Northeastern  Reporter , 
page  888. — Max  Gottesfeld  was  employed  by  the  defendant  company 
as  a  fiagman  on  its  elevated  electric  railway  trains.  At  times,  as 
overtime  work,  he  performed  service  as  a  train  guard.  On  the  date 
of  his  injuries  he  completed  his  service  as  a  fiagman  and  reported  to 
the  train  dispatcher  for  overtime  work  and  was  assigned  as  a  guard  on 
a  train.  When  he  completed  one  trip  he  again  reported  to  the  train 
dispatcher,  but  did  not  receive  more  work.  He  thereupon  proceeded 
to  go  to  the  passenger  platform  to  take  a  train  to  his  home.  Tho 
company  permitted  its  employees  to  ride  to  and  from  work  on  its 
trains  free  of  charge.  About  10  minutes  after  he  left  the  train  dis- 
patcher his  dead  body  was  found  between  the  third  rail  and  tho 
running  rail  of  the  tracks.  Ida  Kowalek  and  another  brought  pro- 
ceedings for  compensation  for  his  death  under  the  workmen's  com- 
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penaadon  law  and  i^tare  ^oKBtbdi  ma  AwadL  TJfon  :app6al  ihe  ranMl- 
iato  di^ifiion  unftmaieu^y  affiriBad  ihe  Awacd.  (179  2f.  Y.  Supp. 
AST.)  The  fimplo^r  appealed  af^atn,  a&d  tbe  ded^ioB  was  reTersed 
^amd  the  Award  aBoiuiled.  TSob  ofdnioA  of  the  couct  of  appeab  is  ia 
fMart  as  follows : 

The  death  of  Gottesfeld  re5?ulted  from  an  accidental  injury.  In 
«a€e  the  injury  arose  out  of  and  in  the  couree  of  tihe  •employiBOTt,  the 
determrnstion  of  the  industrial  JeonamiflBicxia  is  righL  We  axe  thus 
brought  to  the  question  whether  cff  Bot,  under  the  facts  as  found,  the 
injury  arose  out  of  and  in  the  course  of  the  employment.  The  de- 
cedent went,  at  the  termination  of  his  actual  work  for  the  day,  from 
the  office  of  the  train  dispatcher  tipon  the  passenger  platform  at  the 
station.  It  is  a  general  rule  that  if  an  employee  is  injured  on  the 
premises  of  the  employer  in  going,  with  reasonable  dispatch  and 
method,  to  or  from  actual  pertormance  of  the  specific  duties  of  the 
employment,  by  a  way  provided  by  the  employer,  or  reasonably  used 
by  the  employee,  compensation  must  be  awarded.  The  goiAg  to  and 
from  the  actual  work  and  the  risk  involved  in  it  are  reasonably  inci- 
dental to  the  employment.  The  rule,  however,  is  not  applicable  to 
the  facts  in  the  instant  case.  The  decedent  went  and  was  upon  the 
passenger  platform  with  the  intention  and  for  the  purpose  of  taking 
a  passenger  train  from  it  to  his  home.  The  company  permitted  him 
to  ride  to  and  from  his  work  upon  the  cars  or  trains  jvithout  charge. 
ITie  contract  of  employment  did  not  obligate  the  company  to  trans- 
port him.  In  enjoying  or  exercising  the  permission  he  adopted  his 
own  will  and  choice  and  served  his  own  convenience.  The  compiany 
was  indifFerent  as  to  the  way  or  means  by  which  he  reached  the  place 
where  the  day's  work  began.  It  did  not  contract  that  he  should  ride 
to  and  from  work,  or  pay  him  for  the  time  through  which  he  was 
riding. 

Workmen's  Compensation — Injury  Arising  Our  of  and  in  Coitrse 
or  Employment — Going  from  Work — Death  While  Boardixg 
Train — Fisher  v.  Tidewater  Building  Co^  Supreme  Court  of  Neic  Jer- 
sey {June  7, 1921)  ^m  Atlantic  Reporter^  page  150. — ^Abraham  Fisher, 
an  employee  of  the  defendant  company,  quit  work  as  usual  on  Sei)tem- 
ber  10, 1918,  and  went  to  the  railroad  station  to  board  a  train  on  his  way 
to  his  home  in  Camden.  While  attempting  to  board  the  train  he  was 
struck  "by  a  passing  train  and  killed.  Tlie  company  supplied  trans- 
portation to  its  employees.  The  workmen's  compensation  bureau 
made  an  award  of  compensation  to  Annie  Fisher.  The  con^non 
pleas  court  set  the  award  aside,  but  on  an  appeal  to  the  Supreme 
Court  of  New  Jersey  the  court  reversed  the  judgment  of  the  common 
pleas  and  affirmed  the  award.  The  court  followed  the  rule  which 
is  as  follows : 

TVTiere  the  workman  is  employed  to  work  at  a  certain  place,  and  as 
a  part  of  his  contract  of  employment  there  is  an  agreement  that  his 
employer  shall  furnish  him  free  transportation  to  ot  from  this  work, 


the  penod  of  eervioes  continues  during  fiie  time  of  trans]>ortation, 
4ind  if  «n  injtiry  oceure  during  tiie  <;6ifiFse  of  trftnsportation,  it  is  hcid 
to  hwve  arisen  ont  of  und  In  tne  ^eouree  of  the  entployinent. 

The  court  said  that  the  injury  in  this  case  happened  while  in  4he 
act  of  boarding  the  train  and  not  while  being  transported,  but  that 
that  was  a  difference  without  a  legal  distinction. 


Wmmsam^n  CaMiKK^ATKm — ^Ikjubt  Abtsino  Out  of  avd  rs 
CouKse  ^M•  SlKpnairBfSKT— *Goi!Na  to  Wqrk — Minxr  Kzlusd  by 
TiBAZN — Weetevn  ^Caaid:  Mining  Co.  t.  Inehtetrial  Commi89ion  et  al,^ 
Supreme  C^vH  4if  IVmim  {F'Shruary  16^  19tl)^  1£9  Northeastern 
Eeporter^  p»ge  77i9.(— Frank  Sergi  was  employed  by  the  Western  Coal 
&  MifiJQg  G0.  and  liy^d  in  the  town  of  Bush.  While  walking  along 
the  railread  track  on  his  w»y  io  work  aiHl  after  he  had  come  upon 
hk  mit^m^'e  prenmeB  i»  ww  ran  down  by  •  train  and  kiUed.  His 
wile  brought  proceedings  for  compensation  and  was  granted  an 
awafd  by  the  industadial  commission.  The  emj^oyer  appealed,  con- 
ktnding  thaA  itnafimuck  mb  fiergi  had  not  entered  upon  his  duties  btrt 
was  only  <m  his  way  to  work,  although  on  the  premises  of  the  em- 
ployer, his  death  waiS  not  the  result  of  an  accident  arising  out  of  and 
in  the  course  of  hifi  enyploymemt.  The  circuit  court  affirmed  the 
award  of  the  indufitioial  commission,  and  4ipon  appeal  the  award  was 
again  affirmed  by  the  supreme  court;  The  decision  is  in  part  as 
follows : 

The  going  to  work  was  neqpssarily  incident  of  the  decedent's  con- 
tract 01  employment  and  was  necessary  to  its  performance.  He  had 
arrived  on  the  premises  of  his  employer  and  was  engaged  in  the 
course  of  his  employment  in  going  toward  the  washhouse  preparatory 
to  entering  the  mine.  There  is  reason  to  suppose  that  the  accident 
by  which  he  lost  his  life  was  a  risk  growing  out  of  the  nature  of  his 
employment.  The  premises  of  the  employer^  where  the  deceased  had 
to  pass  in  going  to  his  work,  were  occupied  by  railroad  tracks  on 
which  trains  of  cars  were  operated.  Tlie  causal  connection  between 
this  condition  and  the  resulting  injury  is  apparent.  The  decefised 
might  reasonably  be  crossing  the  track  or  Avalking  along  it  going  to 
the  washhouse  to  change  his  clothes  before  going  to  work,  and  in  so 
doing  might  reasonably  be  regarded  as  doing  something  incidental 
to  his  employment.  Ite  was  not  compelled  to  use  this  track  to  get 
to  the  washhouse,  but  he  with  all  the  otiier  men  were  permitted  to  use 
it,  and  the  railroad  tracks  had  apparently  long  been  used  habitually 
for  walking  to  and  from  the  mine — ^in  fact,  from  the  commencement 
of  its  operation.  In  an  action  at  common  law  such  use  of  the  tracks 
might  have  constituted  contributory  negligence,  but  contributory 
negligence  is  not  a  bar  to  an  award  under  the  workmen's  compensa- 
tion act^ 

The  transportation  was  not  an  incident  of  the  employment.  The 
employment  continues  throughout  the  transportation  in  case  the  par- 
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ties  by  their  contract  of  hiring  positively  or  inf erentially  so  stipulate. 
If  they  do  not  so  stipulate,  the  employee,  when  he  enters  into  the 
process  of  the  transportation,  is  not  under  the  hiring  or  control  or 
in  the  employment  of  the  employer,  and  is  not  the  employee.  (Vick 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  96  N.  Y.  267.) 


WoRKMEx's  Compensation — Injuby  Akisikg  Out  of  and  in 
Course  of  Employment — Horseplay — Federal  Mutual  LiabilUy  In- 
surance Co.  V.  IndtMtrial  Accident  Commission  of  Califorrua  et  <d.^ 
Supreme  Court  of  California  (November  4^  I^^)^  701  Pacific  Re- 
porter^ page  920, — Gus  Farsais  was  in  the  employ  of  the  San  Joaquin 
Packing  Co.,  and  at  the  time  in  question  was  engaged  in  sweeping 
the  premises  on  which  other  employees  were  putting  grapes  into  a 
machine  as  a  part  of  their  duty.  While  Farsais  was  at  work,  an  em- 
ployee threw  some  grapes  at  another,  and,  his  aim  being  bad,  he 
missed  the  other  person  and  one  of  the  grapes  hit  Farsais  in  the 
eye,  thereby  causing  the  injury  complained  of.  The  industrial  acci- 
dent commission  granted  an  award  of  compensation.  The  employer 
and  insurer  took  the  cause  to  the  supreme  court  where  the  award  was 
annulled  for  the  reason  that  the  injury  did  not  occur  in  the  course  of 
and  arise  out  of  his  employment.  This  case  was  distinguished  from 
General  Accident  Fire  and  Life  Assurance  Corporation  v.  Industrial 
Accident  Commission,  200  Pac.  419  (see  page  298).  In  a  per  curiam 
decision  the  court  said : 

Tliere  was  nothing  in  the  nature  of  the  employment  in  which  any 
workmen  present  were  engaged  which  required  any  of  them  to  throw 
grapes  at  another.  The  act  was  either  a  playful  or  malicious  act  of 
one  employee  toward  another,  having  no  connection  whatever  with 
the  work  in  which  he  was  engaged. 

The  argument  is  that  in  every  establishment  where  a  number  of 
workmen  are  required  to  be  near  to  each  other  in  the  course  of  their 
employment  for  hours  at  a  time  "  some  frolicking  is  inevitable.  It 
occurs  in  every  plant.  The  industry,  by  bringing  workmen  together  in 
numbers  exposes  its  workmen  to  this  hazard,  which  is  just  as  much 
a  hazard  incident  to  the  employment  and  '  arising  out  of  the  employ- 
ment' as  the  danger  of  slipping  upon  floors,  colliding  with  other 
workmen,  falling  down  stairs,"  and  the  like. 

Although  the  line  of  reasoning  has  support  in  the  decision  of  some 
of  the  other  States,  it  is  contrary  to  our  own,  and  it  seems  to  us  to 
be  an  unwarranted  extension  of  the  meaning  of  the  controlling  lan- 
guage of  the  constitution  and  of  the  statute  defining  the  character 
of  injuries  that  are  to  be  compensated  out  of  the  earnings  of  the 
business  in  which  they  occur. 


Workmen's  Compensation  —  Injury  Arising  Oxtt  or  and  in 
Course  of  Employment — Horseplay — Injury  by  Air  Hose — Socha 
V.  Cudahy  Paxiking  Co.^  Supreme  Court  of  Nebraska  {February  SSj 


wobkmsn's  compensation.  307 

i9£l)j  181  Northweatem  Reporter^  page  706. — ^Albert  Socha  was  em- 
ployed by  the  Cudahy  Packing  Co.  in  one  of  its  plants.  Ho  worked 
in  a  room  in  which  meat  was  cooked  and  trimmed.  The  cooked  meat 
was  dumped  upon  a  table,  and  it  was  Socha's  duty  to  push  it  across 
this  table  to  the  trimmers  on  the  other  side.  This  work  at  times  re- 
quired a  stooping  position.  While  engaged  at  this  work  a  fellow- 
employee  playfully  applied  the  compressed  air  hose  against  his  per- 
son. The  assault  caused  a  rupture  of  the  intestines  resulting  in  sep- 
ticaemia. Socha  died  from  his  injuries,  and  his  widow  brought  action 
for  and  recovered  an  award  of  compensation  under  the  workmen's 
compensation  act.  The  employer  admitted  that  the  injuries  arose 
in  the  course  of  employment,  but  denied  that  they  arose  out  of  the 
employment,  and  appealed  from  the  decision.  The  judgment  and 
award  were  affirmed,  and  a  previous  Nebraska  case,  Pierce  v.  Boyer- 
Van  Kuran  Lumber  Co.,  99  Neb.  321, 156  N.  W.  509  (Bui.  No.  224,  p. 
309),  refusing  compensation  to  an  employee  who  was  injured  while 
"  skylarking  "  was  overruled.    The  opinion  is  in  part  as  follows : 

The  very  fact  that  injuries  of  this  nature,  resulting  from  the 
sportive  use  of  compressed  air  under  like  circumstances,  have  been 
before  the  courts  in  a  number  of  cases  is  worthy  of  note.  Such  a 
combination  of  elements  seems  to  present  a  situation  attractive  and 
suggestive  to  a  youthful,  or  to  a  rude  and  untutored,  mind  having 
no  knowledge  of  the  serious  or  fatal  consequences  liable  to  result. 
This  combination  of  elements  may  arise  out  of  the  nature  of  the 
occupation.  The  liability  to  perform  such  acts  by  the  employees  was 
known  to  the  employer,  since,  as  we  have  seen,  warning  notices  in  a 
language  foreign  to  that  of  the  workmen  had  been  placed  upon  the 
bulletin  board ;  and  the  fact  that  the  men  had  previously  played  with 
the  air  hose,  but  not  in  this  manner,  was  known  to  the  loreman, 
Schultze,  Socha's  immediate  superior.  Though  negligence  is  not 
a  necessary  element  in  an  award  under  the  act,  such  knowledge  af- 
fords light  upon  the  question  whether  the  injury  may  reasonably  be 
said  to  arise  out  of  the  employment.  If  a  person  familiar  with  the 
whole  situation  could  reasonably  contemplate  that  such  an  accident 
might  result  from  the  peculiar  nature  and  circumstances  of  the  em- 
ployment, and  the  nature  of  the  place  where  the  injured  man  was 
required  to  work,  then  it  may  reasonably  be  said  to  arise  out  of  it. 

We  are  of  the  opinion  that,  under  all  the  facts,  such  a  happening 
might  reasonably  have  been  foreseen,  and,  in  fact,  was  anticipated  by 
the  employer  in  this  case,  and  that  the  accident  arose  out  of  the  em- 

?loyment.    So  far  as  the  case  of  Pierce  v.  Boyer-Van  Kuran  Lumber 
!o.,  supra,  is  in  conflict  with  the  principles  herein  announced,  it  is 
overruled. 

Workmen's  Compensation — Injury   Arising   Out   of   and   in 

COUHSB       OF       EmFLOTMBNT — ^HOTEI*      FiRE — ^ExTRATERRITORIAUTY — 

Stansberry  et  al.  v.  Monitor  Stove  Co.^  Supreme  Court  of  Mume- 
sota  {July  16^  19£l)y  183  Northwestern  Reporter^  page  P77.— Frank 
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J.  Stansberry  was  a  traTeliiig  salfiaman  ia  tibe  employ  of  Momtor 
Stove  Co.  He  was  employed  by  the  MiniieapoliB  bran^  aad  worked 
under  its  direction.  While  in  the  Fredecic  Hotel  at  Grand  Forks, 
N.  Dak.,  a  fire  broke  out  at  night  and  Stanfiberry  was  killed  while 
attempting  to  escape.  His  widow  and  minor  children  made  a  claim 
for  compensation  under  Uie  Minnesota  workmen's  compensation  act 
The  claim  was  allowed,  and  the  defendant  appealed  to  the  enpnnne 
court.  Judge  Hallam  wrote  the  opinion  affirming  the  aw&rd^  is 
which  he  declared  that ''  for  the  purposes  of  this  case  the  situation  is 
the  same  as  though  the  head  office,  instead  of  a  branch,  were  locateri 
in  Minnesota.  The  business  in  which  Stansberry  was  employed  had 
a  situs  in  this  State."  In  referring  to  the  fact  that  Stansb^-ry  was 
killed  without  the  State,  he  said  that  the  business  was  localized  in 
Minnesota  and  that  the  Minnesota  '^compensation  act  applies  an<l 
compensates  for  injuries  in  a  service  inddent  to  its  conduct,  sus- 
tained beyond  the  borders  of  the  State."  On  Ijkie  questkxn  as  to 
wliether  the  death  was  doe  to  an  /'  accident  arising  out  of  and  in  the 
course  of  employment "  it  was  stated  that  "  as  he  was  obliged  to  stop 
at  hotels  in  the  course  of  his  travels  and  to  furnish  t^  Minneapoli^' 
office  with  a  list  of  the  cities  on  his  itinecary  and  the  names  of  tiic 
hotels  at  which  he  was  to  stop  and  how  long  he  was  to  be  at  each 
hotel,  and  it  was  his  duty  to  carry  out  such  schedule,*'  it  was  an 
injury  within  the  terms  of  the  law. 


WORKMEJ^-'S    OOMPENBATION — ^InJITRT     AeISXNO     OtTT    OF     AKD     ITT 
COUKSE  OF  EMPliOYMENT — InJURT  AfTER  WoRKINQ  HoURS — ACT  OF 

Striker — Bourke^s  Case^  Supreme  Judicici  Court  of  Massachuseffji 
{JamMwry  W^  19£0) ,  129  Northeastern  Reporter ^  page  60S. — ^A  strike 
was  in  progress  at  the  Holyoke  Machine  Co.  in  Woroeeier,  Mass.,  and 
the  company  advertised  in  a  Boston  newspaper  for  other  workmen. 
Robert  Bourke,  in  answer  to  the  advertisement,  applied  for  a  job  as 
an  iron  molder  and  was  employed.  He  was  aware  at  the  time 
that  a  strike  was  in  progress  at  the  employer's  factory.  Mr,  White, 
the  company's  superintendent,  assured  Rourke  that  be  would  be  pro- 
tected from  injury ;  that  he  would  be  thoroughly  taken  t5are  of ;  and 
that  he,  White,  would  accompany  him  to  his  home  in  the  evenings. 
Eourke  went  to  work  for  the  Holyoke  Machine  Ca  and  at  5  o'clock 
of  the  first  day  he  dropped  his  tools,  changed  his  street  clothes,  rang 
in  his  time,  and  went  out  on  the  street  with  12  other  workmen  in 
the  company  of  Mr.  White,  ai*d  proceeded  to  the  iunc^  rocnn  where 
they  were  to  eat.  On  the  way  to  the  hmch  room  the  party  was  ac- 
costed by  pickets  and  strikers  and  Souifce  was  injured  in  1^  scnffle 
that  ensued.    The  industrial  accident  board  ailowed  haa  oompensa- 


tion  fo(r  the  injuries  he  tims  i^istaoBed,  aiid  on  appeal  this  decision 
was  upheld  by  the  supcorior  coopt.  The  employers'  insurer  again 
appealed  and  the  deeigdon  was  reversed.  The  opinion  of  the  supreme 
court  is,  in  part,  as  follows : 

We  can  not  agree  with  the  reasoning  or  with  the  result  arrived  at 
by  the  boa^rd.  Unless  the  incidents  of  ^nployment  be  exceptional 
the  relation  betweea  a  master  and  his  servant  is  suspended  when  the 
servant  leaves  the  place  of  his  actual  employment  at  the  dose  of  his 
day's  work  to  go  to  his  home,  and  again  becomes  active  when  after 
the  interval  of  rest  the  laborer  puts  himself  in  a  position  where  he 
can  do  the  work  of  his  employment  at  the  place  where  it  is  to  be 

Serformed.     (Langky  v.  Boston  Elev.  Ry.,  223  Mass.  492,  496,  112 
[.  E.  79.) 

In  the  case  at  bar  the  day's  work  of  the  claimant  came  to  an  end 
when  he  dropped  his  tools,  rang  in  his  time,  left  the  place  of  his 
employment,  and  entered  upon  the  public  highway.  While  not  con- 
clusive in  the  determination  of  the  incidents  of  the  employment,  it  is 
worthy  of  consideration  that  thereafter  the  employer  under  the  con- 
tract of  employment  had  no  legal  right  to  command  the  services  of 
the  claamant,  and  he  was  under  no  duty  of  obedience  thereto. 

As  bearing  upon  the  question  of  the  incidents  of  the  employment, 
we  can  perceive  no  resemblance  between  a  contract  of  protection 
against  criminal  acts  of  third  persons  who  may  seek  to  coerce  a 
hostile  employer  to  grant  their  demands  through  the  intimidation  of 
and  assaults  upon  his  servants  and  a  contract  of  employment  which 
has  regard  to  conditions  and  circumstances  which  are  the  natural  and 
not  abnormal  ccMAcomitants  of  the  work  to  be  per&)rmed  under  the 
contract;  for  exaanple,  a^eements  for  transportation,  when  the  place 
of  work  is  at  a  distance. 


Wo^mbn's  Comfensation — Injury   Arising   Out  of   and   in 

CoURfiB  OF  EMPIiOVlCIBNT — ^LuNGH-HoUR  ACCSDEKTO — InJTTRT  IN  £li£- 

VATO*— Suit  for  Daxagbs — Mwrtm  v.  M^tropoUtmi  Life  Ins.  Co,^ 
Supreme  dyurt  of  New  Tork^  Appellate  Division  {July  i,  19^2) ,  189 
New  York  Supplement^  page  467. — Catherine  Martin  was  employed 
by  the  defendant  company  on  the  eleventh  floor  of  its  building  in 
New  York  City.  Elevatcn*  service  was  maintained  for  the  use  of 
employees  «nd  ethers.  Upon  the  twelfth  floor  there  was  a  luncheon, 
furnished  free  to  all  the  employees.  Thirty-five  minutes  were  al- 
lowed for  a  lunch  period.  During  this  35  minutes,  on  the  day  in 
question,  plaintiff  walked  to  the  twelfth  floor,  procured  a  lunch,  and 
Parted  down  the  elevator.  By  reason  of  the  negligence  of  the  oper- 
ator of  the  olfivaior,,  as  riie  was  about  to  get  out,  the  elevator  started 
up  and  caufied  her  injuries  for  which  she  now  brings  an  action  for 
damages.  Piaintifi  obtained  a  verdict  in  the  supreme  court,  and  the 
defendant  appealed  ta  -the  appellate  division.  That  court  reversed 
the  odrdco:  of  the  trial  ^xmrt  aod  dismissed  the  complaint  because  t^ 
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workmen's  compensation  .law  was  hdd  to  ooTer  the  plaintiff,  and 
therefore  she  could  not  recover  in  an  action  for  negligence.  Judge 
Smith  stated  in  his  opinion  that  the  defendant  company  was  coTered 
by  the  workmen's  compensation  act  as  it  employed  more  than  four 
2)eople  engaged  in  a  hazardous  employment,  and  therefore  all  of  the 
employees  were  brought  within  the  protection  of  the  act ;  that "  while 
the  statute  requires  that  in  order  to  come  within  the  act  the  injury 
must  arise  out  of  and  in  the  course  of  the  employment,  it  necessarily 
covers  any  act  done  as  incidental  to  that  employment ;  that  the  de- 
fendant was  bound  to  furnish  a  safe  entrance  and  a  safe  exit  at  any 
time  that  an  employee's  service  was  not  required." 


Workmen's  Compensation — Injury  Arising  Out  of  and  in  Course 
OF  Employment — Night  Watchman  Killed  by  Policeman — Heide- 
mann  v.  American  District  Telegraph  Co,^  Court  of  Appeah  of  New 
York  {March  i,  1921)^  130  Northeastern  Reporter^  page  302. — Heide- 
mann  was  employed  by  the  American  District  Telegraph  Co.  as  a 
night  watchman  to  patrol  the  streets  in  a  given  section  of  Brooklyn. 
While  engaged  at  his  duties  he  was  accidentally  shot  and  killed  by  a 
policeman  in  pursuit  of  burglars.  Upon  application  his  widow  was 
awarded  compensation  under  the  workmen's  compensation  law,  but 
on  appeal  the  award  was  reversed  by  the  appellate  division  of  the 
supreme  court  and  the  widow  appealed.  In  reversing  the  latter 
judgment  and  reinstating  the  award  the  court  of  appeals  said  in 
part: 

An  award  under  the  workmen's  compensation  law,  in  favor  of  his 
widow,  was  reversed  at  the  appellate  division  on  the  ground  that 
death,  though  occumng  "in  the  course  of  employment,''  did  not 
arise  "  out  of  "  employment  within  the  meaning  of  the  statute. 

We  reach  a  different  conclusion.  Heidemann's  duties  involved 
exposure  to  something  more  than  the  ordinary  perils  of  the  street, 
with  its  collisions,  its  pitfalls,  and  the  like.  His  calling  multiplied 
the  chance  that  he  would  be  near  when  trouble  came^  and  in  multi- 
lying  the  chance  increased  exposure  to  the  risk.  He  was  brought 
y  the  conditions  of  his  work  "  within  the  zone  of  special  danger." 

The  sudden  brawl,  the  "  chance  medley  "  are  dangers  of  the  street, 
confronting  with  steady  menace  the  men  who  watch  while  others 
sleep.  Casual  and  irregular  is  the  risk  of  the  belated  traveler, 
hurrying  to  his  home.  Constant,  through  long  hours,  was  the  risk 
for  Heidemann,  charged  with  a  duty  to  seek,  ii^ere  others  were  free 
to  shun.  The  difference  is  no  less  real,  because  a  difference  of  degree. 
The  night,  too,  has  its  own  hazards,  for  watchman  and  for  way- 
farer. JDeath  came  to  Heidemann  in  the  performance  of  his  duty, 
face  to  face  with  a  peril  to  which  the  summons  of  that  duty  called 
him. 

The  order  of  the  appellate  division  should  be  reversed,  and  the 
award  confirmed,  with  costs,  in  the  appellate  division  and  in  this 
court. 


I 
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Workmen's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Employment — Personal  Errand — Clark  v.  Voorhees 
et  alj  Court  of  Appeals  of  New  York  {April  19^  1921),  131  North- 
eastern Reporter,  page  553. — John  C.  Clark  prior  to  his  death  was 
employed  as  a  salesman  by  William  Voorhees,  a  wholesale  dealer  in 
fruit  and  vegetables.  Early  in  the  morning  of  May  30,  1918,  Clark 
left  his  employer's  place  of  business  for  the  purpose  of  going  to  a 
restaurant  between  400  and  500  feet  away  to  get  a  cup  of  coffee. 
While  in  a  public  strleet,  going  to  such  restaurant,  and  between  250 
and  300  feet  from  the  employer's  place  of  business,  he  was  struck 
by  a  motor  truck  and  sustained  injuries  from  which  ho  died  shortly 
thereafter.  Clark's  widow  j«v as  awarded  compensation.  The  defend- 
ants appealed,  but  the  appellate  division  affirmed  the  award  of  the 
State  industrial  commission.  The  defendants  then  appealed  to  the 
court  of  appeals,  which  reversed  the  judgment  and  dismissed  the 
claim  on  the  ground  that  the  injury  did  not  arise  out  of  and  in  the 
coui*se  of  employment.    In  deciding  the  point  Judge  McLaughlin  said : 

When  the  decedent  left  the  employer's  place  of  business  for  the 
purpose  stated,  and  while  walking  in  the  street,  he  was  not  doing  any- 
thing which  ho  was  employed  to  do ;  nor  was  it  anything  incident  to 
or  connected  with  the  employment.  It  was  no  more  a  part  of  his 
employment  than  it  would  have  been  had  he  started  for  his  own  home 
for  the  purpose  of  getting  breakfast.  Tiie  business  of  the  employer 
ended  when  he  got  into  the  street. 


Workmen's  Compensation — Injury  Arising  Out  of  and  in 
Course  of  Employment — Violation  of  Employer's  Rules — ^Work 
FOR  Fellow  Employee — Hinton  Laundry  Co,  v.  DeLozier,  Supreme 
Court  of  Termessee  {October  25,  1920),  225  Southwestern  Reporter, 
page  1037, — The  Hinton  Laundry  Co.  permitted  its  employees  to 
have  their  personal  laundry  done  free  of  charge  on  Monday  of  each 
week.  This  privilege  was  not  allowed  on  any  other  day.  Florence 
DeLozier  was  injured  while  pressing  a  skirt  for  another  employee 
after  regular  working  hours  on  a  Friday.  She  brought  suit  for 
compensation  under  the  workmen's  compensation  act  and  recovered 
an  ward  of  $5  per  week  for  75  weeks.  The  employer  appealed,  claim- 
ing that  the  injury  did  not  "arise  out  of  and  in  the  course  of  the 
employment,"  so  as  to  come  within  the  compensation  act.  The  su- 
preme court  took  the  employer's  view  of  the  case  and  reversed  the 
decision.    Tlie  opinion  is  in  j^art  as  follows: 

The  question  presented  for  determination  by  the  court  is  whether 
the  service  that  was  being  performed  by  the  petitioner  was  one  con- 
templated by  the  employment,  and  one  in  which  the  employer  had  an 
interest,  or  whether  it  was  simply  a  voluntary  service  being  per- 
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formed  by  petitioner  as  a  matter  of  accommodation  to  one  of  her 
fellow  employees,  and  therefore  wab  not  in  the  course  of  her  em- 
ployment. 

Iler  act  of  pressing  the  skirt  for  Margaret  Bowling  was  purely"  a 
vohmtary  one,  and  was  being  done  by  the  petitioner  as  a  matter  of 
accommodation  to  her  fellow  employee.  The  evidence  is  uncontra- 
dicted that  the  defendant  had  no  interest  whatever  in  the  service 
which  was  being  performed  by  the  petitioner  at  the  time  of  her 
injury. 

The  i^etitioner  being  injured  in  the  mamier  and  circumstances 
herein  stated,  she  can  not  recover  of  the  defendant,  because  her  injury 
did  not  arise  out  of  her  employment,  or  while  performing  anv  service 
for  the  defendant,  or  in  any  service  in  which  it  was  interesteci.  Upon 
the  other  hand,  the  uncontradicted  proof  shows  that  the  sen'ice 
which  petitioner  undertook  to  perform,  and  which  resulted  in 
l)er  injury,  was  purely  voluntary,  and  was  being  performed  for  the 
accommodation  of  a  fellow  employee. 

We  do  not  think  the  workmen's  compensation  act  covers  such  in- 
jury. It  results  that  the  jndgmont  of  the  court  below  will  be  re- 
versed, and  the  suit  disiiiissed,  with  costs. 


Workmen's  Co^rPENSATioN — Injury  Arising  Oct  of  and  in 
Course  of  Employment — Violation  of  Law — Union  Colliery  Co.  v. 
Industrial  Commission  et  al.,  Supreine  Court  of  Illinois  {June  22. 
1921)^  132  Northeastern  Reporter^  page  200. — ^Leon  Hametiaux  was 
employed  as  top  eager  on  the  night  shift  at  the  coal  mine  of  the  Union 
Colliery  Co.  On  May  8,  1919,  he  was  called  from  his  work  on  the 
tipple  to  help  load  props  which  were  to  be  carried  into  the  mine.  In 
returning  to  the  tipple  he  usually  ascended  a  fligiit  of  stairs,  but 
this  night,  as  he  had  done  on  several  previous  occasions,  he  stopped 
a  car  of  coal  at  the  mouth  of  the  mine  and  got  on  the  cage,  in  viola- 
tion of  law,  to  ride  to  the  top  of  the  tipple  in  order  to  be  at  his  place 
in  time  to  dump  the  car.  Just  before  reaching  the  top  of  the  tipple 
he  was  caught  in  some  unknown  manner  and  so  injured  that  he  died 
before  Hie  parties  present  could  get  to  him.  The  widow  and  children 
of  deceased  were  awarded  compensation  under  the  workmen's  com- 
pensation act.  Upon  appeal  to  the  circuit  court  the  record  was 
quashed,  but  upon  appeal  to  the  supreme  court  the  award  was  af- 
firmed. This  court  held  that  the  injury  arose  out  of  and  was  in  the 
course  of  his  employment,  and  the  fact  that  he  was  violating  the 
mining  act  by  riding  on  the  cage  was  at  most  contributory  negligence 
and  not  a  departure  from  the  scope  of  his  employment.  The  court 
quoted  from  an  English  decision  as  follows : 

The  sole  question  in  this  cause  is  whether  the  maa  was  outside  the 
sphere  of  his  employment.  It  does  not  matter  in  the  dlightfest  de«;roe 
how  many  orders  he  disobeys  or  how  bad  his  conduct  oaay  have  Seen 
if  he  was  still  acting  within  the  sphere  of  his  employment  and  in  the 
course  of  it  and  if  the  accident  arose  out  of  it. 
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Workbcen's  Comfeksatidk  —  hxjxmr  Ajexsisro  Our  op  Emplot- 

MENT — ^"Common  Hazards" — Employee  Not  at  Hearino — ^Evi- 
dence— Empire  Health  <&  Accident  Insurance  Co,  v.  PurceU^  Appel- 
late Court  of  Indiana  {Noveniber  2,  1921)^  132  Northeastern  Re- 
porter^  page  66J^ — On  December  7,  1920,  William  F.  Purcell  was  in 
the  employ  of  tha  Empire  Health  &  Accident  Insurance  Co.  as  an 
insurance  solicitor  and  collector  of  premiums  at  an  average  weekly 
wage  exceeding  $24.  About  5  p.  m.  on  said  day  in  the  course  of  his 
employment  he  called  at  the  home  of  one  Williams,  for  the  pur- 
pose of  collecting  .a  premium  from  Williams  on  a  policy  of  his 
employer.  After  making  the  collection  from  Williams,  Purcell 
asked  one  Charlie  Wood,  who  lived  with  Williams,  whether  he 
could  pay  the  premiums  which  he  owed  the  company.  Wood  re- 
plied that  he  could  not  pay  anything  as  he  had  been  sick  and 
not  able  to  work.  Wood  and  a  friend  named  Mason  left  the 
house  with  Purcell.  As  they  were  leaving,  Wood  and  Purcell  be- 
came engaged  in  conversation  relative  to  a  claim  Wood  had  against 
the  insurance  company*  About  five  minutes  later  Purcell  came  back 
into  the  house;  his  skull  was  fractured  and  his  brain  lacerated  and 
torn  by  bone  fragments  which  had  been  driven  into  it.  He  was  un- 
able to  give  any  account  of  what  had  taken  place,  became  unconscious, 
and  ever  since  that  time  has  been  unable  to  perform  any  labor  and  is 
only  at  times  seemingly  rational.  Wood  and  Mason  disappeared  in 
the  darkness  without  waiting  to  get  their  suppers,  and  have  not  been 
seen  since  that  time.  No  one  was  able  to  testify  whether  the  injured 
man  was  struck  or  fell. 

On  a  claim  for  compensation,  an  award  was  made  by  the  industrial 
board.  Purcell  did  not  appear  at  the  hearing  in  the  case,  and  the 
company  contended  that  his  absence  raised  a  presumption  that  his 
testimony  would  have  been  adverse  to  his  interests,  if  it  had  been 
given ;  also  that  there  was  no  evidence  on  which  to  base  an  award. 
The  court  overruled  the  first  contention,  saying  that  the  physician's 
testimony  as  to  the  claimant's  physical  condition  was  a  sufficient  ex- 
planation of  his  absence.  The  appeal  was  determined  in  the  ap- 
pellee's favor.  The  following  is  quoted  from  the  opinion  by  Judge 
McMahan : 

The  words  "by  accident  arising  out  of  and  in  the  course  of  the 
employment^'  as  used  in  workmen's  compensation  acts,  should  be 
given  a  liberal  construction  in  order  that  the  humane  purpose  of 
their  enactment  may  be  realized.  An  accident  is  said  to  arise  out  of 
tl^  employment  when  there  is  a  causal  connection  between  it  and 
tifte  ^rformance  of  some  service  of  the  emplojan^ut.  The  causal 
relation  is  established  when  the  accident  is  shown  to  have  arisen  out 
of  a  risk  which  a  reasonable  person  might  have  comprehended  as 
incidental  to  the  employment  at  the  time  of  entering  into  the  em- 
ployment, or  when  the  evidence  shows  an  incidental  connection  be- 
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tween  the  conditions  under  which  the  employee  works  and  his  re- 
sulting injury. 

In  the  instant  case  the  duties  of  the  appellee  required  him  to  travel 
from  place  to  place  for  the  purpose  of  soliciting  insurance  and  mak- 
ing collections.  The  localities  to  which  he  was  required  to  go  in  the 
course  of  the  business  constituted  the  place  or  places  of  his  employ- 
ment. It  was  by  reason  of  his  employment  that  he  was  at  the  place 
where  he  was  injured.  He  was  where  his  employment  took  him. 
The  hazard  of  being  injured  as  the  result  of  an  attempt  to  collect 
money  due  appellant,  the  hazard  of  being  assaulted  or  robbed  on  ac- 
count of  his  business,  as  well  as  the  hazard  of  being  injured  by  rea- 
son of  accidentally  tailing  while  in  the  course  •  of  nis  employment, 
were  all  hazards  incidental  to  his  employment.  This  proposition  is 
not  changed  by  the  fact  that  the  public  generally  in  that  vicinity 
was  exposed  to  the  same  hazards.  Appellee's  employment  as  a  col- 
lector of  money  exposed  him  to  increased  hazards  generally.  The 
evidence  warrants  the  inference  that  his  injury  resulted  from  condi- 
tions brought  about  by  reason  of  his  employment  and  because  he 
was  in  that  locality  at  the  time  in  question. 

While  there  must  be  some  causal  relation  between  the  employ- 
ment and  the  injury,  it  is  not  necessary  that  the  injury  be  one  which 
ought  to  have  been  foreseen  or  expected,  but  it  must  be  one  which, 
after  the  event,  may  be  seen  to  have  had  its  origin  in  the  nature  of 
the  employment. 

When  one  so  situated  and  employed  as  was  appellee  receives  an 
injury  by  reason  of  the  hazards  and  conditions  surrounding  him^  it 
is  ordinarily  a  question  of  fact  as  to  whether  the  employment  of  such 
persons  was  or  was  not  a  contributing  proximate  cause  of  the  injury. 
We  are  of  the  opinion  that  the  industrial  board  was  justified  in  draw- 
ing the  inference  that  appellee's  injury  arose  out  of  his  employment. 


Workmen's  Compensation — Injuby  Arising  Out  of  Employ- 
ment— Death  from  Lightning — ^"  Common  Hazard  " — Hassell  Iron 
Works  Co,  et  cH.  v.  Industrial  Commission^  Supreme  Court  of  Colo- 
rado {November  7,  1921)^  201  Pacific  Reporter^  page  89^. — John 
Hrutkai,  was  an  oxyacetylene  welder  in  the  employ  of  the  plaintiff 
company.  His  employment  required  him  to  use  several  tools,  which 
he  carried  on  his  person.  On  the  day  in  question  he  was  working 
on  an  iron  bridge  that  had  been  wrecked  in  a  flood,  one  end  of 
which  was  in  the  water  and  the  other  end  was  on  an  island  near  by. 
The  ground  was  damp,  and  an  electrical  storm  was  in  progress.  He 
was  struck  by  lightning,  death  resulting  instantly.  The  tools  he 
carried  on  his  clothes  were  over  the  spot  on  his  body  where  burns 
were  found.  The  industrial  commission  made  an  award  of  com- 
pensation to  decedent's  widow  and  minor  children.  The  employer 
and  insurer  brought  proceedings  in  the  district  court  to  set  aside 
the  award.  Judgment  favored  the  defendants,  and  an  appeal  was 
taken  to  the  supreme  court  where  the  award  was  again  affirmed. 
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The  question  before  the  court  was,  on  the  facts  stated,  Did  the  acci- 
dent of  being  struck  by  lightning  arise  out  of  the  employments 
It  was  assumed  on  both  sides  that  a  correct  statement  of  the  law 
relevant  to  this  matter  is  found  in  1  Honnold  on  Workmen's  Com- 
pensation, 428,  as  follows : 

The  employer  can  not  ordinarily  be  held  liable  for  compensation 
for  disability'  from  sunstroke,  freezing,  and  lightning.  These  are 
forces  of  nature  which  he  can  not  foresee  and  prevent,  and  the  em- 
ployee is  ordinarily  no  more  subject  to  injury  from  such  sources 
than  others.  But  where  the  work  and  the  method  of  doing  the 
work  exposes  the  employee  to  the  forces  of  nature  to  a  greater  extent 
than  he  would  be  if  not  so  engaged  the  industry  increased  the  danger 
from  such  forces,  and  the  employer  is  liable. 

The  plaintiffs  contended  that  there  was  no  evidence  that  deceased 
was  exposed  to  the  danger  of  being  struck  by  lightning  to  a  greater 
extent  than  he  would  be  if  not  engaged  in  his  employment.  One 
expert  testified,  in  answer  to  a  hypothetical  question  that  the  de- 
ceased would  be  exposed  to  a  greater  hazard  from  lightning  because 
of  the  place  at  which  he  was  working  and  the  conditions  of  his 
employment. 

The  court  held  that  the  commission  "  could  have  found  as  a  rea- 
f^onable  inference  to  be  drawn  from  the  evidence  that  the  steel  in 
the  bridge  and  the  water  underneath  caused  an  attraction  for  light- 
ning and  was  a  conductor  thereof  to  an  extent  much  greater  than 
was  common  to  other  points  elsewhere  in  the  vicinity,"  and  that 
"  the  findings  of  the  commissioners  should  not  be  disturbed  where 
there  is  any  substantial  basis  for  them  in  evidence."  There  was 
evidence  to  support  the  finding  that  the  accident  arose  out  of  the 
employment,  and  judgment  was  affirmed. 


Workmen's  Compensation — Injury  Arising  Out  of  Employ- 
ment— Minor  Doing  Forbidden  Act — Radtke  Bros,  et  al.  v.  Indus* 
trial  Commission  of  Wisconsin  et  al.^  Supreme  Court  of  Wisconsin 
{May  8^  1921)^  183  Northwestern  Reporter^  page  168, — Herbert  Rut- 
zinski  was  a  boy  14  years  of  age  and  employed  by  the  Radtke  Bros, 
jjrinting  establishment  with  light  duties  such  as  rimning  errands  and 
folding  sheets  of  paper.  His  instructions  were  to  keep  away  from  all 
machines.  The  boy  had  watched  a  man  operate  a  paper-cutting 
machine,  and  thinking  he  could  do  it  himself,  when  he  was  not 
observed  by  anyone  in  authority,  he  used  the  machine  to  cut  the  edges 
of  a  tablet  which  he  intended  to  take  home.  In  doing  this  he  cut 
off  the  ends  of  two  of  his  fingers.  He  brought  proceedings  under  the 
workmen's  compensation  act  and  was  awarded  compensation. 
Radtke  Bros,  and  the  insurance  carrier  brought  an  action  to  set 
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aside  the  award  and  appealed  to  the  supreme  court  for  a  reversal 
of  the  action  of  the  lower  court  in  affirming  the  award  of  the 
commission.  The  supreme  court  reversed  the  judgment  and  sent  the 
cause  back  to  the  lower  court  with  instruction  to  set  aside  the  award. 
Judge  Jones  wrote  the  opinion  of  the  court  from  which  the  follow- 
ing quotations  are  taken : 

The  crucial  question  in  this  case  is  whether  at  the  time  of  the 
accident  the  employee  was  ^  performing  service  growing  out  of  aud 
incidental  to  his  employment." 

In  determining  this  question  we  fully  recognize  that  the  art  must 
be  given  a  broad  liberal  construction,  to  the  end  that  its  beneficent 
purpose  should  be  fully  carried  out.  Although  there  was  vigorous 
opposition  to  the  statute  before  its  enactment,  it  has  been  so  well 
administered  by  the  commission  that  it  now  meets  with  general 
approval.  This  court  has  not  applied  technical  rules  in  determining 
whether  in  given  cases  the  accident  was  incidental  to  the  employment. 

But  we  have  found  no  reported  case  in  this  State  or  any  other 
where  it  has  been  held  that  an  employee  may  recover  under  com- 
pensation acts  for  an  injury  received  while  doing  work  entirely  dif- 
ferent from  that  assigned  him,  against  orders,  and  for  his  own 
benefit.  Lack  of  precedent  would  not  necessarily  prevent  us  from 
approving  the  award  in  this  case ;  but  it  is  very  significant  that  in 
the  numberless  cases  which  have  arisen  where  this  or  similar  statutes 
have  been  construed  there  is  so  little  authority  for  the  position  taken 
by  respondents'  counsel.  In  this  State  there  have  been  several 
decisions  illustrating  that  the  statute  should  not  be  construed  to 
cover  accidents  occurring  outside  the  employment. 

It  is  strongly  urged  upon  us  that  boys  of  this  age  from  natural 
curiosity  are  apt  to  intermeddle  with  machinery,  and  that  there 
should  be  the  most  careful  supervision  to  prevent  accidents  where 
they  are  engaged  to  render  a  service  wherever  machinery  is  used. 
It  does  not  appear  in  this  case  that  the  claimant  was  led  by  curiosity 
to  operate  the  machine,  but  that  after  full  warning  of  the  danger 
he  undertook  to  use  it  to  do  work  for  his  own  benefit.  Although,  as 
already  indicated,  the  statute  should  be  liberally  construed,  it  should 
not  be  so  interpreted  as  to  make  employers  insurers  against  all  acci- 
dents happening  to  employees,  even  though  they  are  minors. 

fiespondents'  counsel  argue  that  the  question  involved  is  one  of 
fact,  and  that  the  finding  of  the  commission  is  conclusive.  The  facts 
are  practically  undisputed,  and  the  construction  of  the  statute  is  a 
question  of  law  on  which  the  decision  of  the  commission  is  not  bind- 
ing upon  us. 

Judgment  reversed  and  cause  remanded,  with  instructions  to  set 
aside  the  award. 


Workmen's  Compensatiok — ^Injurt  Ahisino  Otrr  of  Employ- 
ment—  PiioxiMATB  Cause  —  Preexisting  Idiopathic  Condition — 
Rockford  Hotel  Co.  v.  Indtistrial  Commission  et  cd.j  8uprem>e  Court 
of  Illinois  (October  1S2y  19S1)^  132  Northeastern  Reporter^  page 
769, — Joseph  Madison  was  employed  by  the  Rockf  ord  Hotel  Co,  on 
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iind  prior  to  September  5, 1919.  On  that  day,  while  in  the  discharge 
of  his  duties,  he  fell  into  an  ash  pit,  where  hot  coals  and  cinders 
were  thrown  when  removed  by  him  from  the  furnace.  The  engineer, 
just  before  the  accident,  saw  Madison  raising  the  cover  from  the  pit 
for  the  purpose  of  drawing  into  it  ashes  and  cinders  from  the  fur- 
nace. ^Vlien  he  returned  five  minutes  later  Madison  was  lying  on 
his  back  in  the  pit  on  the  hot  cinders.  He  was  unconscious,  and  be- 
foi'e  he  could  be  removed  he  was  badly  burned.  He  later  regained 
consciousness  but  died  on  December  15,  1919,  His  widow  was 
granted  an  award  of  compensation,  by  an  arbitrator,  which  award 
was  confirmed  by  the  industrial  commission.  The  company  contends 
that  Madison's  injury  did  not  arise  out  of  his  employment  and  that 
the  fall  was  not  due  to  an  incident  of  employment,  but  was  caused 
by  Madison  being  seized  with  an  epileptic  fit.  The  circuit  court  set 
aside  the  award,  but  upon  appeal  to  the  supreme  court,  the  original 
award  was  reinstated  and  the  judgment  of  the  circuit  court  was  re- 
versed.   Judge  Farmer  speaking  for  that  court  said : 

The  fact  that  we  can  not  overlook  or  ignore  is  that  Madison,  by 
reason  of  his  falling  into  the  pit  while  engaged  in  performing  the 
duties  of  his  employment,  was  so  sevei^ely  injured  that  he  died  from 
the  injuries.  He  did  not  die  from  epilepsy  or  a  preexisting  disease, 
but  from  the  buiTis  he  received  from  fallii^  into  the  pit.  Some 
cases  hold  that  where  an  employee  is  seized  with  a  fit  and  falls  to  his 
death,  the  employer  is  not  liable  because  the  injury  did  not  arise  out 
of  the  employment,  but  a  majority  of  the  courts,  American  and 
English,  hold  that,  if  the  injury  was  due  to  the  fall,  the  employer 
is  liable,  even  though  the  fall  was  caused  by  a  preexisting  idiopathic 
condition. 


Workmen's  Compensation — Injuby  Amsino  Out  op  EMPLoXr 

MENT — EeTURNINO  FKOM   WoRK — ^InJURT  BY  ThIRD  PaRTY — ^AoTION 

roR  Damages — Koubek  v.  GereTig^  Supreme  Court  of  Mmne^ota  (De- 
cember 17^  1920) ,  180  Northwestern  Reporter^  page  219. — Frank  Kou- 
belc  was  employed  as  a  foreman  in  charge  of  a  street-flushing  crew  by 
the  city  of  St.  Paul.  There  were  two  crews,  a  night  crew  and  a  day 
crew.  Koubek,  who  was  foreman  of  the  day  crew,  worked  on  the  day 
of  the  accident  from  7  o'clock  in  the  morning  to  4  in  the  afternoon. 
After  leaving  his  work  he  attended  to  various  personal  errands,  and 
about  5  o'clock,  while  on  his  way  home,  he  stepped  into  the  street  to  ex- 
amine the  engine  of  a  street  flusher  being  operated  by  the  night  crew. 
He  had  that  day  repaired  the  engine  on  the  flusfaer  and  was  desirous 
of  noting  how  it  was  working.  While  walking  alongside  the  flusher 
he  was  run  into  from  the  rear  by  an  automobile  of  the  defendant, 
operated  by  one  of  defendant's  employees,  sustaining  a  fracture  of 
his  left  leg  above  the  knee.  Koubek  brought  an  action  for  damages 
for  redress  for  his  injuries  and  recovered  a  verdict.    The  defendant 
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appealed,  declaring  that  the  'action  should  be  governed  by  the  work- 
men's compensation  act  as  he  and  the  plaintiff  and  plaintiff's  em- 
ployer were  all  under  the  act  and  subject  to  its  provisions.  The 
court,  however,  held  that  Koubek  had  left  his  work  and  was  on  his 
way  home;  that  what  he  was  doing  at  the  time  of  the  injury  merely 
was  a  displa}'  of  interest  in  his  work ;  and  that  the  injury  did  not  arise 
out  of  his  employment.    The  decision  in  part  is  as  follows: 

The  sole  question  here  presented  or  argued  is  whether  the  plain- 
tiff's injury  arose  out  of  and  in  the  course  of  his  employment,  under 
such  circumstances  that  he  is  governed  by  the  workmen's  compen- 
sation act. 

It  is  not  disputed  but  that  an  hour  had  elapsed  after  the  plaintiff 
had  completed  his  day's  work  when  the  accident  occurred,  unless  his 
mere  stepping  into  the  street  and  listening  to  the  working  of  the 
engine  on  the  passing  flusher  renewed  his  duties  and  extended  his 
day's  work.  \\  e  do  not  think  so.  Such  an  act  could  hardly  be  said 
to  amount  to  overtime,  as  suggested  by  appellant.  It  merely  shows 
the  plaintiff's  interest  in  his  work. 

He  had  repaired  the  engine  shortly  before,. and,  as  he  explained,  he 
undertook,  out  of  curiosity,  to  ascertain  whether  it  was  working  well. 
He  was  not  duty  bound  so  to  do  at  that  particular  time.  It  was  a 
voluntary  act  on  his  part,  for  which  he  could  not  expect  to  be  reim- 
bursed in  wages.    It  could  have  rec^uired  but  a  few  seconds  of  time. 

It  is  well  settled  by  recent  decisions  of  this  court  that  an  em- 
ployee is  not.  as  a  general  rule,  within  the  compensation  act  while 
on  his  way  home  alter  completing  his  day's  work.  We  think  that 
the  trial  court  was  right;  that  under  the  circumstances  in  this  case 
the  plaintiff  was  properly  pennitted  to  recover  in  this  action. 


Workmen's  Compensation — Injury  by  Third  Party — Choice 
or  Remedies — Leva  v.  Utah  Fuel  Co,  et  al,^  Supreme  Court  of  Ut<ih 
{July  i,  19^1)  199  Pacific  Reporter^  pcige  669, — Charles  Leva,  an  em- 
ployee of  the  Utah  Fuel  Co.,  left  work  on  September  11,  1920,  and 
while  walking  on  the  right  of  way  of  the  Denver  and  Rio  Grande 
Railway  Co.  was  injured.  He  made  a  claim  against  the  railroad  be- 
cause of  his-injuries,  which  claim  was  compromised  and  he  was  paid 
$1,500.  Leva  then  claimed  compensation  from  his  employer  under 
the  industrial  commission  act,  based  on  the  same  injury.  The  indus- 
trial commission  found  "  that  the  applicant  sustained  injury  by  the 
negligence  or  wrong  of  another,  not  his  employer;  that  he  did  not 
comply  with  section  3133  of  title  49  in  compromising  and  adjusting  his 
claim  against  the  railway  company  and  did  so  without  securing  the 
written  consent  of  the  fuel  company."  The  commission  decided  that 
for  these  reasons  it  had  no  jurisdiction  and  the  claim  was  denied. 
The  decision  was  reviewed  by  the  supreme  court  on  proceedings  by 
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Leva,  and  the  order  of  the  commission  was  affirmed.    Judge  Gideon, 
speaking  for  the  court,  said  in  part : 

It  is  the  contention  of  the  plaintiff  that  the  provisions  of  the  fore- 
going section  denying  the  right  to  an  injured  employee  to  receive 
compensation  in  the  event  of  injury  by  the  negligence  or  wrong 
of  any  one  except  the  employer  unless  such  injured  employee  com- 
1)1  ies  with  the  other  provisions  of  the  section  are  unconstitutional, 
as  being  in  contravention  of  article  1,  section  10  of  the  Constitution 
of  the  United  States,  prohibiting  any  State  from  enacting  a  law  im- 
pairing the  obligations  of  contracts;  also  of  article  1,  section  18,  of 
the  State  constitution,  relating  to  the  impairment  of  contracts. 

The  right  of  an  employee  to  be  awarded  compensation  under  the 
industrial  commission  act  is  not  dependent  upon  the  negligence  or 
wrong  of  his  employer.  The  right  is  determined  by  the  fact  of  his 
employment  at  the  time  of  the  injury,  or  whether  the  injury  arose  in 
the  course  of  his  employment.  Moreover,  the  plaintiff  is  attacking 
the  constitutionality  of  the  very  law  under  which  he  claims  com- 
I^ensation.    This  he  is  not  in  a  position  to  do. 

In  this  case  the  injury  is  in  no  way  the  result  of  the  negligence  or 
wrong  of  the  employer.  The  accident  did  not  happen  wnile  the 
plaintiff  was  upon  the  premises  of  the  employer.  Any  right  plaintiff 
could  have  against  his  employer  must  result  from  a  duty  imposed 
upon  the  employer  by  the  terms  of  the  industrial  act.  That  act  pre- 
scribes the  procedure  or  method  by  which  an  award  can  be  made 
to  the  injured  employee.  It  is  therefore  incumbent  upon  such  em- 
ployee, under  facts  such  as  are  disclosed  by  this  record,  to  comply 
with  the  provisions  prescribed  by  which  he  can  obtain  relief.  The 
section  quoted  provides  that  before  any  suit  or  claim  is  made  by  a 
claimant  he  must  elect  whether  to  take  compensation  under  this  title 
or  to  pursue  his  remedy  against  such  other.  It  appears  without  dis- 
pute that  the  applicant  has  not  brought  himself  within  the  provisions 
of  the  statute  under  which  he  claims. 


Workmen's  Compensation — Injury  by  Third  Party — Choice  op 
Remedies — Effect  of  Suit — Evidence — Bennett  v.  Page  Bros,  et 
aZ.,  Supreme  Court  of  New  Torky  Appellate  Division  (July  7, 1921)^ 
189  New  York  Supplement^  po>9^  529. — Henry  Bennett,  an  employee 
of  Page  Bros.,  met  with  an  accident  upon  the  premises  of  the  Metro- 
politan Tobacco  Co.  from  which  he  received  injuries  resulting  in  his 
death.  Ellen  Bennett  and  her  husband  filed  a  notice  of  election  with 
the  State  industrial  commission  to  sue  the  Metropolitan  Tobacco  Co. 
for  the  death  of  their  son.  An  action  was  brought,  but  two  and  one- 
half  years  after  the  cause  of  action  accrued  it  was  discontinued  by 
consent.  The  State  industrial  commission  subsequently  made  an 
award  to  the  mother  of  the  decedent  on  her  claim  as  a  dependent, 
and  the  employers  and  insurers  appealed  to  the  appellate  division. 
That  court  decided : 

The. election  on  the  part  of  dependents  to  bring  an  action  against 
a  third  party  does  not  operate  to  relieve  the  employer  or  insurance 
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carrier.  The  statute  provides  that  the  insviraiioe  carrier  "  shall  con- 
tribute only  the  deficiency,  if  any,  between^  the  aixiouAt  of  the  recov- 
ery against  such  other  person  actually  collected,  and  the  compensa- 
tion provided  or  estimated  by  this  chapter  for  such  case."  (Sec.  9.) 
The  advantage  to  the  dependents  is  to  be  found  in  the  fact  that,  if 
they  succeed  in  recovering  mcH'e  than  the  amount  of  the  compensa- 
tion, they  are  at  liberty  to  retain  the  sum  so  recovered,  with  the 
assurance  that,  if  they  recover  less,  the  deficiency  is  to  be  made  up 
to  them. 

No  rights  of  the  appellants  being  sacrificed  by  reason  of  the  dis- 
<?oBtmuanoe  of  the  action,  we  are  of  the  opinion  that  the  election  to 
sue  the  tobacco  company,  and  the  subsequent  action  on  the  part  of 
the  claimant,  do  not  operate  to  estop  her  from  asserting  a  claim  as 
a  dependent.  We  are  thus  brought  to  consider  the  further  objection 
that  the  evidence  does  not  show  dependence  on' the  part  of  the 
claimant. 

While  the  evidence  is  unsatisfactory,  we  are  of  the  opinion  that 
Ifhere  is  sufficient  to  show  Uiat  the  claimant  was  in  some  measure 
dependent  upon  the  decedent.  The  rule  in  compensation  cases  docs 
not  require  the  highest  degree  of  evidence;  it  is  satisfied  if  t^ere  is 
some  evidence  of  a  probative  character  to  support  the  findings  of 
the  commission. 

The  award  should  be  affirmed.    All  concirr. 


Workman's  Compensation — ^Injury  by  Thxbd  Pabtt — £rFBcr  or 
SETTLHMiBNff' — JSeimer  v.  Model  Laumdry  deamn/g  eft  Dyemg  Co. 
et  (A.,  SufTSTM  C&wrt  ^f  Iowa  {September  30^  19tl),  184  North- 
v^e^em  Reporter^  page  611. — On  July  25,  1917,  A.  B.  Bodine,  since 
deceased,  was  an  employee  in  tlie  service  of  the  defendant  laundry 
company,  and  in  pursuance  of  such  employment  was  driviog  a 
laundry  wagon  in  the  streets  of  the  city  of  Waterloo,  Iowa.  While 
thus  engaged,  a  collision  occurred  between  the  wagon  and  a  street 
car  operated  by  t*he  W.  C.  F.  &  N.  Ry.  Co.  In  this  collision,  Bodine 
was  severe^ly  injured.  The  laundry  company^^  insurer,  the  defend- 
ant Fidelity  and  Casualty  Co.,  undertook  to  pay  Bodine  compensa- 
tion, which  it  did  fo«r  about  three  movtths.  Bodine  was  then  visited 
by  a  representative  of  the  railway  company,  who  made  a  settlement, 
paying  $750  for  a  release  of  Bodine's  right  to  sue  for  the  injuries. 
Thereafter  the  insurer  refused  to  make  further  payments,  claiming 
that  because  of  such  settlement  with  the  railway  company  the  em- 
ployer and  his  insurer  are  both  released  from  further  liability.  A 
committee  of  arbitration  appointed  on  tJie  request  of  Bodine  decided 
that  $750  should  be  deducted  from  the  amount  of  the  compensation 
award  to  which  he  was  entitled.  The  industrial  commissioner  re- 
viewed the  decision  and  upheld  it.  Pending  the  review  Bodine  died, 
and  his  administrator,  W.  C.  Benner,  was  subsftitsted  as  plaintiff. 
Further  ap{)eal  w«s  made  to  t&e  dktmt  court,  wjxich  reversed  the 
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deeisitm  of  the  oommiesioner,  entering  judgment  for  plaintiff  for  the 
full  amount  of  the  unpaid  statutc^ry  compensation  which  had  accrued 
up  to  the  date  of  Bodine^s  death,  without  any  deduction  on  account 
of  the  sum  paid  by  the  railway  company.  Defendants  appealed  to 
the  supr^ne  court.  The  compeiHsation  statute  provides  that  in 
ease  of  an  injury  to  an  emploj^ee  caused  under  circumstances  creating 
a  legal  liability  in  some  person  other  than  the  employer  to  pay 
damages:  (a)  The  employee  may  take  proceedings  against  botli 
his  employer  and  tb^  third  person,  but  his  compensation  shall  be 
reduced  by  the  amount  of  dama<^  recovered,  (b)  If  the  em- 
ployer pays  compensation,  he  shall  be  entitled  to  indemnity  from  the 
third  person  so  liable.  The  laundry  company  and  its  insurer  con- 
tended that  the  case  fell  within  the  above  statute.  The  supreme  court 
in  affirming  the  decision  in  favor  of  Benner  held  that  the  facts  al- 
leged and  proved  must  comply  with  the  statute  and  show  a  '*'  legal 
liability  "  in  the  third  person,  which  was  not  done  in  this  case,  there- 
fore the  company's  defense  failed.  The  appellants  stated  tiiat  Bo- 
dine  accepted  money  in  payment  of  the  damages  he  sustained,  thereby 
releasing  the  railway  and  deprivijig  appellants  of  their  rights  of 
subrogation.  The  court  said  that  it  was  not  within  the  power  of 
Bodine  to  deprive  them  of  this  right  if  Aey  had  it.  It  is  no  defense 
that  Bodine  accepted  money  in  payment  of  the  damages  he  sustained, 
as  it  is  not  shown  that  a  legal  liability  for  such  damages  existed. 
The  money  here  received  is  in  consideration  of  a  promise  not  to  sue, 
which  is  a  legitimate  contract.    The  court  in  conclusion  said : 

The  right  of  Bodine  to  sue  any  person  other  than  his  employer  was 
a  mere  option.  He  could,  if  he  chose,  rest  upon  the  allowance  to  him 
of  the  statutory  compensation^  and  his  refusal  to  seek  satisfaction 
at  common  law  would  work  no  wrong  to  his  employer.  If  he  could 
refuse  to  sue  without  affecting  his  right  to  receive  compensation,  how 
can  his  mere  agreement  not  to  sue  affect  the  relations  of  the  parties, 
even  though  as  between  him  and  the  railway  company  it  may  be  said 
to  operate  as  a  release  ?  Had  he  elected  to  sue  ana  had  recovered  and 
eollected  judgment  for  damages  then,  as  he  could  not  be  permitted 
to  receive  more  than  cme  satisfacticm,  the  appellants  could  require 
him  to  account  to  them  for  their  advancements  upon  his  compensa- 
tion. But  he  did  not  sue,  and  there  is  no  showing  that  in  covenanting 
not  to  do  so  he  deprived  the  appellants  of  any  right  or  advantage 
they  would  have  acquired  or  enjoyed  had  that  covenant  never  been 
made.  If  Bodine  had  no  right  to  recover  damages  from  the  railway 
company  (and  none  has  been  shown),  then  the  appellants  could  not 
obtain  any  better  or  higher  right  by  subrogation,  even  though  the 
covenant  zu>t  to  sue  had  never  been  made.  And  for  appellants  to  be 
allowed  credit  or  deduction  upon  the  oompensation  payable  to  the 
claimant,  it  nmst  affirmatively  appear  that  the  money  received  by  him 
was  in  legal  elEect  a  recovery  of  damages,  a  showing  which  has  not 
been  maide. 
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Workmen's  Compensation — Injury  by  Third  Party — StjBBooA- 
TioN  or  Insurer — Henderson  TelepTione  <&  Telegraph  Co.  {Inc.)  et 
ah  V.  Owenahoro  Home  Telephone  &  Telegraph  Co.  et  al,^  Court  of 
Appeals  of  Kentucky  (June  2Jf,^  1921)^  233  Southwestern  Reporter^ 
page  743. — The  Henderson  Telephone  &  Telegraph  Co.  (Inc.)  was 
directed  by  the  board  of  workmen's  compensation  to  pay  an  em- 
ployee named  Graves  about  $800,  in  weekly  installments  of  $12  each. 
This  company  was  insured  with  and  by  the  Georgia  Casualty  Co., 
who  paid  the  award  to  (Jraves.  The  Henderson  T.  &  T.  Co.  then 
brought  this  action  against  the  Owensboro  company  and  another, 
to  recover  the  amount  of  the  award,  upon  the  ground  of  gross  negli- 
gence of  the  two  defendant  companies  in  leaving  exposed  a  danger- 
ous explosive  which  was  the  proximate  cause  of  the  injury  to  Graves. 
In  the  circuit  court  judgment  favored  the  defendants  and  the  plain- 
tiff appealed.  The  court  of  appeals  held  that  there  was  no  question 
but  that  an  employer  who  had  paid  or  become  obligated  to  pay  an 
award  of  the  board  of  compensation  to  an  injured  employee  has  a 
right  of  action  against  third  persons  whose  negligence  was  the  proxi- 
mate cause  of  the  injury.  But  in  this  case  the  employer  has  neither 
paid  nor  obligated  himself  to  pay  the  award  and  therefore  has  no 
right  of  action  under  the  act.    The  language  of  the  act  is : 

The  employer,  having  paid  the  compensation  or  having  become 
liable  therefor,  shall  have  the  right  to  recover  in  his  own  name. 

Judge  Sampson,  speaking  for  the  court,  said : 

The  payment  or  obligation  to  pay  the  award  on  the  part  of  the 
employer  is  a  condition  precedent  to  his  right  to  maintain  the  action 
against  a  third  party.  The  statute  gives  no  right  of  action  in  such 
case  to  the  insurance  company  either  in  its  own  name,  or  that  of 
the  employee  to  recover  the  amount  paid  on  the  award  from  tiie 
negligent  third  person  who  caused  the  injury  for  which  the  award 
was  made.  So  if  such  right  of  action  exists  it  is  on  equitable 
grounds  of  subrogation  and  not  by  statute  in  this  State.  The 
statutes  on  this  subject  are  not  the  same  in  all  the  States.  We  can 
conceive  no  equitable  reason  why  the  insurance  company  should 
have  such  right  of  action  against  a  third  person.  The  employer  in 
conjunction  with  many  others  pays  to  the  insurance  company  a  sum 
larger  than  that  which  is  required  to  satisfy  all  such  claims  for  in- 
demnity, and  the  insurance  company  only  appropriates  from  such 
fund  such  part  as  is  necessary  in  the  given  case  to  satisfy  the  award. 
It  has  lost  nothing  whatever. 

But  it  is  insisted  that  the  employer,  being  at  a  constant  expense 
in  providing  or  maintaining  a  fund  for  the  payment  of  such  claims, 
is  properly  given  by  the  statute  a  rjgbt  of  action  against  the  tort- 
feasor to  recoup  the  loss  sustained.  The  employer  by  the  statute  has 
the  right  only  when  he  has  paid  or  obligated  himself  to  pay  such 
award,  and  in  no  other  case.  The  mere  fact  that  he  has  paid  an 
insurance  premium  does  not  operate  to  give  to  him  the  right  to  main- 
tain such  action,  and  the  statute  can  not  be  so  construed. 
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In  States  where  the  insurance  companies  are  entitled  to  recover 
against  a  negligent  third  party  the  statute  is  so  worded  as  to  confer 
the  right  and  not  as  in  the  ^ntucky  statute,  which  by  implication 
excludes  the  insurance  company  from  the  right. 


Workmen's  Compensation — Injitry  not  Covered  by  Act — ^Mul- 
tiple Injuries — Exclusiveness  or  Remedy — Hyett  v.  Northwestern 
Hospital  for  Women  and  Children^  Supreme  Court  of  Minnesota 
{December  ^i^  1920) ,  180  N orthwestet^  Reporter^  page  552, — Plain- 
tiff was  injured  while  in  the  employ  of  the  defendant  hospital.  He 
was  disabled  for  the  performance  of  his  duties  for  a  brief  period  and 
in  adjustment  thereof  was  given  $44.  At  the  same  time  of  receiving 
this  injury  he  received  another  injury  which,  though  of  definite 
functional  effect,  did  not  result  in  disability  to  work.  Not  being 
able  to  find  any  provision  in  the  workmen's  compensation  act  covering 
an  injury  of  this  nature  he  brought  this  action  for  damages  against 
the  employer,  alleging  negligence  on  the  part  of  the  latter.  Plaintiff 
demurred  to  defendant's  answer,  and  the  demurrer  was  sustained. 
The  employer  appealed,  and  the  order  sustaining  the  demurrer  was 
reversed.    The  opinion  of  the  court  is  in  part  as  follows : 

The  only  question  presented  is  whether  an  employee  within  the 
compensation  act,  who  suffers  an  injury  in  the  course  of  his  em- 
ployment which  results  (1)  in  a  disability,  temporary  or  permanent, 
for  which  compensation  may  be  had  under  the  act;  and  (2)  an  asso- 
ciate injury  not  amounting  to  a  disability,  either  temporary  or  other- 
wise and  for  which  no  compensation  is  provided,  may  maintain  an 
action  at  law  for  the  latter  injury  on  the  ground  that  it  was  occasioned 
by  the  negligence  of  the  employer.  We  answer  the  question  in  the 
negative. 

The  question  is  of  first  impression  in  this  State,  though  it  has  come 
before  the  courts  of  other  jurisdictions.  It  is  important,  for  a  de- 
cision thereof  wUl  determine  whether  our  workmen's  compensation 
act,  as  heretofore  generally  understood,  furnishes  the  exclusive  relief 
of  an  injured  employee,  or  whether,  in  addition  to  the  relief  thus  pro- 
vided, he  may  resort  to  a  common-law  action  for  injuries  not  amount- 
ing to  a  disability.  Every  personal  injury  causes  pain  and  suffering, 
measured  in  degree  by  the  character  of  the  injury;  some  result  in  the 
disfiigurement  of  the  person — the  loss  of  a  hand  or  other  member  of 
the  body,  an  eye,  scalds  and  burns  upon  the  hands  or  face — all  of 
which  must  be  carried  through  life,  to  the  mental  distress  of  the 
victim.  And  in  given  cases,  like  that  at  bar,  an  injury,  accidental  or 
otherwise,  may  impair  and  totally  destroy  some  function  of  the 
human  body  not  of  a  character  to  incapacitate  the  employee  from 
his  usual  employment,  or  affect  his  earning  capacity,  therefore  not 
within  the  letter  of  the  compensation  act.  Matters  of  that  character 
are  proper  elements  of  damage  in  the  negligence  action,  but  our  com- 
pensation act  makes  no  provision  for  a  consideration  thereof  in  the 
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award  to  an  injured  HDplojve,  even  Hamgh  ihej  may  constitute  his 
major  or  principal  grievanee. 

ThM  tbB  reAiedy  90  |^ven  and  provided  is  exchmive  ot  all  others 
seems  to  be  the  preyailu^  opinmi  of  tiie  oouits  where  the  question 
has  received  attention.  If  the  compensation  so  provided  is  deemed 
inadequate,  or  that  the  act  should  be  made  to  include  all,  or  any  of  the 
common-law  elements  or  ingredients  of  relief  found  in  the  negligence 
law,  the  change  sliould  come  about  by  legislation  and  not  by  rule  of 
court. 

For  the  reasons  stated  the  demurrer  to  the  answer  should  have  been 
overruled,  and  the  order  sustaining  it  is  accordingly  revei'sed. 


WorKHBN's    CoMPENSATIOK — iNSimANOE — S  E  t,  F-I  N  8  U  R  A  W  C 

Pow!ER  OF  Courts  to  Dbwejrminb  Emplotesr's  SoLVBa^cY — Constttu- 
TioNALiTT — In  re  South&rn  Cotton  OU  Co.^  Supreme  Court  of  Lou- 
inajia  {October  16^  19W)^  8&  Southern  Reporter^  pdge  666. — Section 
22  of  act  No.  20  of  Acts  of  1914  as  amended  by  act  247  of  Acts  of  1920, 
known  as  the  employers'  liability  act  (workmen's  compensation  act) 
requires  employers  to  file  with  the  district  court  of  the  parish  of 
tlteir  domicile  proof  of  their  ability  to  ineet  the  obligations  assumed 
by  tliem  in  coming  under  the  provisions  of  the  act.  The  district  court 
is  charged  widi  the  duty  of  examining  the  books,  records,  and  ac- 
counts of  the  employers  to  determine  their  solvency.  If  they  are 
found  to  be  sufficiently  sound  financially,  they  are  then  exempt  from 
the  requirement  of  insuring  the  payment  of  compensation  under  tlie 
act  and  may  carry  their  own  insurance.  Two  judgtes  of  the  2dth 
judicial  district  oomt.refiifiied  to  receive  or  act  on  the  SoHthern  Cotton 
Oil  Co.'s  petition  for  permission  to  carry  its  own  insurance,  where- 
upon the  company  brought  this  proceeding  for  a  writ  of  mandamus 
to  comjoel  said  judges  to  comply  with  the  provisions  of  the  law, 
and  an  alteioative  writ  of  mandamus  was  issued.  In  recalling  the 
alternative  writ  of  maiidainus  and  dismissing  the  appiication  the 
court  declared  that  tliis  section  of  the  employers'  liability  act  was 
unconstitutional,  because  it  imposed  nonjudicial  functions  upon  the 
judges  of  the  district  courts,  contrary  to  article  96  of  the  constitution.^ 
The  opinion  is  in  part  as  follows: 

The  respondent  judges  have  replied  that  relator  is  not  entitled  to 
have  the  question  of  its  solvency  determined  by  them  vel  non  in  their 
capacity  as  judges  of  the  twent;^-e!^th  judicial  court,  for  the  rea- 
s^)n  that  article  96  of  the  constitution  provides  that  no  duties  or 
functions  shall  ever  be  attached  to  the  district  court  or  to  the  several 
judges  thereof,  except  such  as  are  judicial;  and  respondents  show 
that  the  determination  of  the  solvency  vel  non  of  relator  for  the 
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iTbCQgb  the  opintoa  utikee  no  eUt«metit  In  rafer««e«  to  tbe  natter,  it  In  pranmed 
that  the  constitutionality  of  the  law  as  a  whole  is  unaffected  bj  tbe  findbu  at  ancon- 
stitntionality  as  to  this  provision,  section  41  of  the  act  providing  fhat  sncn  a  flndinc 
aifectinz  any  provision  or  the  law  shall  not  affect  any  other  portion  that  can  bo  given 
reasonable  effect  without  the  invalid  portion. 
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puf  pofie  of  tiam  administcation  0f  tiie  worksiKi's  coispenssitkHi  act 
is  AH  exeeatiFe,  aad  not  a  judictal,  fuAdioii ;  that  it  is  bejond  the 
prevmoe  ol  the  couit  ^  exaiahie  or  verify  the  bodes,  records,  accDontB, 
^r  statemente  of  relator,  and  that  the  ooestiiution  and  i^atutes  of  the 
State  have  not  provided  the  courts  with  the  necessary  machinery  or 
assistance  for  sucb  work. 

Article  ^  says  in  part : 

**  Except  as  herein  provided,  no  duties  or  functions  shall  ever  be 
attached  by  law  to  the  supreme  court,  courts  of  appeal,  or  district 
courts,  or  to  the  several  justices,  or  judges  thereof,  except  such  as 
are  judicial,"  eta 

The  determination  of  the  solvency  of  the  relator  under  the  compen- 
sation act  can  not  be  said  to  be  judicial  in  its  nature,  and  the  respond- 
ent judges  are  forbidden  to  perform  such  act. 


Workmen's  Compensation  —  Interstate  Commerce  ■—  Oil  for 
Engines — Lindway  v,  Permsylvanm  Co,^  Supreme  Court  of  Penn- 
sfghximn  (December  Sl^  1920)^  12£  AUaaitio  Reporter^  page  Ifi. — 
Lifidway  was  employed  by  the  defendant  to  look  after  its  oil  reser- 
voir tank  and  to  make  note  who  received  oil  and  where  it  went.  In 
the  performance  of  his  duties  he  attempted  to  open  the  valve  of  a 
task  car  which  he  desired  to  drain  into  the  reserroir  tank  from  which 
oil  would  be  drawn  for  both  interstate  and  intrastate  commerrc. 
While  attempting  to  do  this  an  accident  occarred  by  which  he  met 
his  deaths  His  widow  brought  proceedings  for  compesffiation,  but 
die  referee  disallowed  the  claim  cm  the  ground  that  Lindway  was 
engaged  in  interstate  commerce  at  the  time  of  the  accident  which 
cainsed  his  death.  The  decision  was  affirmed  by  the  workmen's  com- 
pensation board  and  again  by  the  court  of  common  pleas,  whereupon 
the  claimant  entered  an  appeal  to  the  supreme  court  which  reversed 
aU  the  previous  decisions  and  held  that  Lindway's  work  was  not  in 
interstate  commerce.    The  opinion  is  in  part  as  follows : 

In  this  class  of  cases  we  must  accept  the  decisions  of  the  Supreme 
Court  of  the  United  States  as  our  guide.  The  latest  utterance  from 
that  tribunal,  on  tiiis  branch  of  the  law,  dealing  with  facts  which 
at  all  approximate  those  at  bar,  is  Chicago,  B.  <&  Q.  S.  S.  Co.  v. 
Harrington,  241  U.  S.  177,  179,  36  Sup.  Ct.  617,  618  [Bui.  Xo.  224, 
p.  106].  There  a  member  of  a  switching  crew  was  killed  while  en- 
gaged in  switching  a  car  of  defendant's  coal  to  a  shed,  where  the 
coal  was  to  be  stcSed,  for  the  purpose  of  supplying,  "as  needed," 
locomotives  "engaged  or  about  to  be  engaged  in  interstate  and 
*  *  *  intrastate  traffic."  Justice  Hughes,  in  deciding  that, 
under  these  circumstances,  the  deceased  was  not  wigaged  in  interstate 
commerce,  said: 

**  The  only  ground  f osr  invoking  the  Federal  act  is  that  the  coal 
thos  placed  was  to  be  used  by  iocwnotives  in  interstate  hauls." 
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After  which  he  said  that  the  work  in  question  "  was  nothing  more 
than  the  putting  of  the  coal  supply  in  a  convenient  place,  from  which 
it  could  be  taken  as  required  for  use,"  and  that  this  was  not  "so 
closely  related  "  to  interstate  commerce  "  as  to  be  practically  a  part 
of  it,"  which  he  stated  is  the  test. 

It  will  be  noted  that  in  the  matter  above  quoted,  Justice  Hughes 
expressly  states  that  the  "  only "  ground  for  invoking  the  Federal 
act  was  that  the  article  being  handled  was  intended  lor  interstate 
traffic.  In  view  of  this  traffic  statement,  the  sole  distinction  which 
we  can  see  between  the  case  just  cited  and  the  one  now  before  us,  is 
that  in  the  present  instance  claimant's  husband  was  killed  when 
engaged  in  storing  oil,  which  was  to  be  subsequently  used  in  both 
interstate  and  intrastate  commerce,  while  in  the  case  cited  the  person 
aifected  met  his  death  when  engaged  in  storing  coal  for  like  uses. 
Of  course,  this  is  a  distinction  without  a  diflference  so  far  as  the  ques- 
tion of  law  here  involved  is  concerned ;  therefore,  the  ruling  authori- 
ties govern  the  facts  at  bar  in  favor  of  the  appellant. 


Workmen's  Compensation — Jurisdiction  op  Courts — Lump-Sum 
Settlements — Employers*  Indemnity  Corporation  v.  Woods  et  al.^ 
Court  of  Civil  Appeals  of  Texas  (April  30^  1921),  tSO  Southwestern 
Reporter,  page  i61, — This  was  an  action  to  set  aside  an  award  by  the 
industrial  accident  board  to  Willie  Woods,  who  accidentally  injured 
his  right  arm  while  in  the  discharge  of  his  duties.  Woods  agreed 
with  the  indemnity  corporation  to  accept  a  lump-sum  settlement  of 
$150,  which  was  decided  on  by  judgment  of  a  justice  court.  The 
industrial  accident  board  did  not  approve  of  this  settlement,  but 
made  a  separate  settlement  of  $9  a  week  for  200  weeks.  The  trial 
court  upheld  the  findings  of  the  industrial  accident  board.  The 
Employers'  Indemnity  Corporation,  on  appeal  to  this  court,  claimed 
that  the  justice  court  had  jurisdiction,  and  that  its  judgment  was 
final  as  to  all  matters  in  this  suit.  The  court  of  civil  appeals  af- 
firmed the  action  of  the  lower  court  and  said  in  part,  speaking 
through  Judge  Walker : 

It  seems  to  us  clear,  from  a  reading  of  these  sections,  that  it  was 
the  intention  of  the  legislature  to  provide  for  the  payment  of  com- 
pensation in  weekly  payments,  with  certain  definite  exceptions,  to 
be  approved  by  the  industrial  accident  board,  and  to  make  void  a 
contract  by  a  beneficiary  to  commute  his  compensation  to  a  lump 
sum  without  the  board's  approval.  If  we  are  correct  in  this  con- 
struction of  this  act,  it  follows  that  the  contract  of  settlement  be- 
tween Woods  and  appellant  was  void,  as  the  board  never  approved 
it. 

Again,  if  there  rests  with  the  courts  the  power  to  decree  lump-sum 
settlements  as  a  subject  of  original  jurisdiction,  it  must  be  under 
their  general  legislative  or  constitutional  grant  of  power  or  the 
power  inherent  in  them  under  the  common  law^  for  such  power  is  not 
given  them  by  the  terms  of  the  workmen's  compensation  act.    Under 
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their  general  jurisdiction  we  do  not  think  they  have  the  power  to 
decree  such  settlements. 

This  workmen's  compensation  act  is  in  derogation  of  the  common- 
law  rights  of  the  parties,  and  proposes,  within  its  own  compass,  to 
provide  for  a  speedy  adjustment  of  all  industrial  accidents  coming 
within  its  terms. 

Against  the  letter  of  the  law,  the  justice  court  could  not  assume 
jurisdiction,  and  thereby  make  its  judgment  res  judicata  of  that 
issue. 


Workmen's  Compensation — ^Medical  Services — Massage  Inde- 
pendent OP  Treatment  by  Physician — Goldenh  caae^  Supreme  Ju- 
dicial Court  of  Massachusetts  (November  26^  1921)^  132  Northeastern 
Reporter^  page  726, — Newton  Golden  was  an  employee  of  the  Wor- 
cester Electric  Light  Co.  While  at  work  on  March  29,  1918,  he  re- 
ceived an  injury  to  his  shoulder  resulting  in  complete  atrophy  of  his 
right  hand  and  arm.  He  was  awarded  $500  for  "  the  loss  of  the  use 
of  his  hand."  He  was  also  paid  compensation  for  seven  months 
following  the  injury.  From  early  in  September,  1919,  to  the  date  of 
the  hearing  he  had  been  treated  upon  303  days  by  Gertrude  E,  Doyle, 
a  masseuse.  Her  bill  for  services  amounted  to  $909.  The  industrial 
accident  board  approved  of  her  fee  for  services.  The  employer  and 
its  insurer  appealed.  The  supreme  judicial  court  reversed  the  award 
and  dismissed  the  petition,  holding  that  an  insurer  was  not  liable 
for  services  in  massaging  an  injured  arm  solely  upon  the  employee's 
request  and  not  as  a  part  of  treatment  by  a  physician,  even  though 
the  injury  was  an  unusual  case.    Judge  Jenny  for  the  court  said : 

The  statute  provides  for  the  payment  of  only  physicians  and  hos- 
pitals. Under  the  procedure  now  considered,  tnat  which  is  to  be 
furnished  is  ^^adequate  and  reasonable  medical  and  hospital  services, 
and  medicines,  where  they  are  needed."  Detailed  provisions  as  to 
the  selection  of  a  physician  are  set  forth.  While  the  term  "  medical 
services,"  if  used  without  limitation,  may  be  susceptible  of  a  broad 
construction,  the  statutes  cited  clearly  indicate  that  those  words,  as 
therein  used,  are  restricted  to  medical  assistance  rendered  by  the 
physician  or  under  his  direction  and  control. 

The  massage  performed,  so  far  as  it  appears  solely  upon  the  em- 
ployee's request  and  not  as  a  part  of  treatment  by  a  physician,  was 
not  medical  services  within  the  statute,  and  the  insurer  is  not  liable 
therefor  in  this  proceeding. 


Workmen's  Compensation — Minor  I^iiiEGALLY  Employed — In- 
surance — Edward  Stem  <&  Company  v.  Liberty  Mut,  Ins.  Co.^  Su- 
preme Court  of  Pennsylvania  {March  7, 1921).  112  Atlantic  Reporter^ 
page  865, — Edward  Stern  &  Co.  operated  under  the  workmen's  com- 
pensation act,  and  in  accordance  with  its  provisions  had  itself  insured 
against  all  liability  for  injuries  sustained  by  its  employees  coming 
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imcler  the  «ct,  imd  '^  wlieTO  a  liaJMJity  is  unipofied  iqMm  the  employer 
by  the  laws  of  Pennsylvania  for  damages  on  «commt  of  such  in- 
juries." Edward  Stem  &  Co.  employed  Edward  Hair,  a  minor  un- 
der the  age  of  16  years,  to  work  about  dangerous  and  unguarded 
machinery.  It  was  contrary  to  the  State  law  to  employ  minors  of 
such  age  about  such  machinery  (act  of  May  IS^  1915,  P.  L.S86),  and 
it  was  unlawful  to  maintain  dajigerotis  madiinery  in  such  an  unsafe 
and  unguarded  condition  (sec,  11,  act  of  May  2,  1905,  P.  L.  852). 
Hair  sustained  an  injury  for  which  he  brought  suit  for  damages. 
By  agreement  the  case  was  settled  for  an  agreed  sum.  The  employer 
company  then  sued  the  rnsurance  company  for  reimbursement  under 
the  insurance  contract  for  its  loss.  Judgm^it  was  rendered  in  favor 
of  the  employer,  and  the  insurance  company  appealed.  In  affirming 
the  decision  the  court  said  in  part : 

We  have  held  in  Lincoln  v.  National  Tube  Co.,  112  Atl.  73,  not  yet 
(officially)  reported,  that  a  minor  so  [illegally]  employed,  is  not  a 
compensable  employee  under  tdne  workmen's  compensation  aot.  The 
risk  under  the  policy  in  the  present  case  was  not  limited  solely  to 
liability  as  imposed  by  the  workmen's  compensation  act.  Laiability 
under  that  aot  is  (1)  to  pay  elective  compensation  under  article  3; 
(2)  to  pay  damages  in  cases  where  the  employer  or  employee  has 
elected  not  to  accept  the  provisions  of  ai-ticle"  3.  But,  under  the 
second  paragraph  or  the  policy,  it  indemnifies  against  loss  for  liabil- 
ity imposed  by  Hie  laws  of  the  State  for  damages  on  tuKXiunt  of 
persouiii  injuries  to  employees.  With  these  plain  stalement&,  we  can 
not  limit  its  coverage  to  claims  arising;  under  the  compensation  act, 
as  it  was  manifestly  intended  to  reacn  common-law  liability,  based 
on  employment  not  specifically  within  the  terms  of  the  compensation 
act.  When  the  poHcy  was  written,  it  may  have  JDeen  iuitesided  to 
cover  cases  where  the  employer  was  imposed  upon  with  respect  to 
the  ages  of  some  of  its  employees;  but,  had  appellant  desired  to 
Irimit  its  risk,  it  could  have  easily  written  the  Imuttatien  in  the  con- 
tract. 

i^or  is  the  policy  a  eontractto  indemnify  against  M^be>c<dnseqaenoe8 
of  the  violation  of  a  penal  statute,  :aaid  therefore  loonftrajy  to  poblie 
polit^y.  It  does  neit  insure  tagainst  pezial  violations,  but  indenomifies 
airainst  loss  through  accidents  to  employees,  resulting  m  physical 
injury.  Undoubtedly  appellee  was  guilty  of  an  offense  for  which 
kt  might  have  been  fined  or  some  of  its  members  iimprisoiked.  The 
policy  did  not  insure  against  this.  To  make  it  civilly  lial^^  an 
accident  must  have  happened,  and,  without  the  accident  there  would 
be  no  cause  for  liability.  The  risk  or  hazard  was  loss  by  reason  of 
an  accident,  and  whatever  elements,  whether  of  negligence  or  of 
illegality,  entered  into  the  acddeaoLt,  are  merely  incidental  to  the 
main  question,  namely,  recovery  under  a  hasMU'd  indemnifying  an 
employer  against  loss  by  reason  of  liability  to  employees,  enforced 
under'the  laws  of  the  State.  It  was  not  necessary  for  plaintiff  to 
prove  an  unlawful  act  to  ma^e  out  its  case. 

The  contract  was,  in  itseflf ,  fair  and  legal,  loufided  on  a  v-i^lid  con- 
si  desration^  and  is  iuot  to  :be  dfiahkred  toeS  sinciply  beoaiise  tibene  was, 


or  might  iiavB  been,  a  Tiolixtion  of  tiie  c&ild-Iabor  law.  Appellant 
forgets  the  buainese  it  is  engaged  in  and  the  risk  it  took ;  the  premiuin 
is  fixed  on  that  risk,  and  the  loss  covered  by  it  contemplated  em- 
ployees generally,  without  qualification.  The  circumstances  under 
which  the  employment  is  made  are  merely  incidental.  To  refuse  to 
sustain  the  contract  would  be  to  read  into  it  an  exemption  not  con- 
tained therein  nor  thought  of  at  its  inception. 

The  judgment  is  affirmed. 
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FOB  Damages — LvncoTm,  et  al.  v.  Ndiianal  Tube  Co,y  Supreme  Court 
of  Pennsylvania  {December  Sl^  1920)^  112  Aikmiic  B exporter ^  page 
73, — Lincoln,  a  minor,  was,  contrary  to  the  express  provisions  of  the 
statutes  of  the  State  of  Pennsylvania,  assigned  to  the  duty  of  operat- 
ing a  hoisting  machine,  and  while  so  doing  he  was  injured.  He 
brouglit  a<;tion  for  damages  for  his  injuries  and  recovered  a  judg- 
ment. The  employer  appealed,  declaring  that  the  case  came  under 
the  provisions  of  the  workmen's  compensation  law  and  that  the 
recovery  should  be  governed  by  the  provisions  of  that  law.  The 
coart  affirmed  the  decision  for  plaintiff,  saying  in  part : 

Notwithstanding  the  able  argument  of  the  junior  coimsel  for  ap- 
pellant, we  are  not  satisfied  the  court  erred  in  deciding  the  former 
act  did  not  apply  to  the  case  of  minors  enga^d  in  woiX  for  which, 
by  statute,  their  employment  was  expressly  forbidden.  Certain 
clauses  in  it  furnish  opportunity  for  a  plausible  argument  to  the 
contrary,  but  in  terms  it  relates  only  to  those  employers  who  "  shall, 
by  agreement,  either  expressly  or  implied,  ♦  ♦  ♦  accept  the 
provisions"  thereof.  Since  no  legal  contract  could  be  made  by  or 
for  the  minor  to  do  this  kind  of  work,  and  as  such  a  contract  could 
not  be  legally  "renewed  or  extended  by  mutual  consent,  expressed 
or  implied,"  it  is  clear  the  workmen's  comnensation  law  does  not 
cover  the  case;  and  this  conclusion  is  rendered  still  further  necessary 
by  the  fact  that  the  two  statutes  were  adopted  at  the  same  st^ssion 
oi  the  legislature,  and  if  possible  each  must  be  given  full  eifect 
without  one  infringing  upon  the  domain  of  the  other. 


Workmen's  Compexsatiox — Minor  Illegally  Employed — Suit 
FOR  Damages — Noreen  v.  William  Vogel  cfe  Bros,  {Inc.)^  Court  of 
Appeals  of  New  York  {May  31  y  1921)^  132  Northeastern  Reporter^ 
page  102, — ^Leonard  Noreen,  an  infant,  by  his  guardian  ad  litem, 
Oscar  Noreen,  brought  an  action  against  the  defendant,  his  em- 
ployer, for  damages  on  account  of  injuries  received  while  in  its 
employ.  The  defendant  urged  that  it  had  complied  with  the  pro- 
visions of  the  workmen's  compensation  act  and  that  the  compensa- 
tion commission  had  made  an  award  of  $369  for  the  injuries  now 
sued  for,  which  amount  had  been  paid  before  the  commencement  of 
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this  suit.  Noreen  was  employed  on  the  representation  that  he  was 
17  years  of  age,  but  he  actually  was  under  16,  and  had  worked  upon 
a  metal-stamping  machine  in  violation  of  the  provisions  of  the  labor 
law.  The  trial  court  gave  a  judgment  in  favor  of  the  plaintiff, 
which  the  appellate  division  of  the  supreme  court  affirmed.  The  ques- 
tion was  whether  an  infant  under  16  years  at  the  time  of  the  injury 
could  maintain  an  action  to  recover  damages  for  such  injury  against 
an  employer  who  has  complied  with  the  requirements  of  the  work- 
men's compensation  law,  or  is  the  remedy  provided  in  the  workmen's 
compensation  law  exclusive.  The  court  of  appeals  reversed  the  deci- 
sions of  the  lower  courts  and  dismissed  the  complaint.  Judge 
Hogan  wrote  the  opinion  of  the  court,  in  which  he  said : 

In  substance,  we  held  that  the  legislature  was  clothed  by  the 
constitution  with  the  plenary  power  to  extend  or  curtail  the  right 
of  an  injured  party  to  maintam  ah  action  to  recover  damages  for 
an  injury  sustained;  that  the  statute  provided  compensation  not 
only  for  the  employee,  but  as  well  for  the  family  and  dependents  of 
such  employee,  and  likewise  definite  compensation  for  an  accidental 
injury  occurring  with  or  without  fault  imputable  to  the  employer. 

Irrespective  of  the  fact  that  the  plaintiff  secured  employment  by 
misrepresentation  as  to  his  age,  and  that  defendant  omitted  the 
exercise  of  due  diligence  to  ascertain  his  age,  when  plaintiff  entered 
upon  the  service  of  the  defendant  in  consideration  of  a  compensation 
to  be  paid  him  therefor  the  relation  of  employer  and  employee  ex- 
isted between  them.  In  the  absence  of  the  workmen's  compensation 
law  the  plaintiff  having  been  injured  in  such  service,  if  he  brought 
a  common-law  action  to  recover  damages  for  such  injuries,  would 
seek  a  recovery  upon  the  ground  that  he  was  an  employee,  and  as 
such  entitled  to  assert  the  applicability  of  the  rules  of  law  relating 
to  the  duty  imposed  upon  a  master  toward  a  servant.  He  could  not 
be  an  employee  and  defendant  an  employer  in  said  common-law 
action  and  occupy  a  different  position  by  reason  of  the  existence  of 
the  workmen's  compensation  law.  The  method  adopted  by  an  indi- 
vidual to  secure  employment  from  an  employer  misled  by  the  repre- 
sentations of  the  individual  seeking  service  does  not  determine  the 
relationship  existing  between  such  persons.  When  the  employment 
is  entered  upon,  the  law  determines  the  relations,  rights,  and  remedies 
of  the  parties. 

Workmen's  Compensation  —  Notice  —  First- Aid  Treatment — 
Progressi\^  Disability — Negative  Decision  Final — Conley  v.  Up- 
son Co.  et  aLy  Supre77ie  Court  of  New  York,  Appellate  Divman 
{July  7,  1921),  189  New  York  Supplement,  page  J^73. — Philip  Con- 
ley,  an  employee  of  the  defendant  company,  while  at  work  upon  a 
pressing  machine  some  time  in  the  month  of  May,  1918,  had  some 
paper  shavings  thrown  into  his  left  eye.  He  was  sent  to  the  first-aid 
room,  where  the  eye  was  washed  with  boracic  acid.  He  finished  his 
day's  work  and  continued  to  work,  making  no  complaint  and  giving 
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no  notice  of  any  serious  trouble  with  his  eye.  He  said  that  follow- 
ing the  accident  his  eye.  became  gradually  worse,  and  in  January, 
1919,  eight  months  after  the  accident,  the  sight  was  completely  gone. 
He  had  never  consulted  a  physician,  or  asked  the  employer  to  fur- 
nish a  physician,  until  after  the  eye  had  fully  lost  its  sight.  He 
consulted  a  lawyer  in  January,  but  did  not.  call  a  physician  until 
April,  1919.  In  October,  1919,  Deputy  Commissioner  Lang  denied 
a  claim  for  compensation  because  "  no  date  of  accident  fixed  "  and 
there  was  "  no  notice  of  accident  to  employer  in  accordance  with 
pit)vision  of  law."  The  commission,  upon  the  suggestion  of  its  coun- 
sel, reversed  its  former  decision  and  reopened  the  case,  giving  an 
award  in  favor  of  claimant.  The  Upson  Co.  and  the  insurance  car- 
rier appealed  to  the  appellate  division,  which  reversed  the  award 
and  dismissed  the  claim.  Judge  Woodward,  speaking  for  the  court, 
said : 

Giving  the  claimant  the  benefit  of  a  technical  construction  of  the 
act,  that  the  notice  was  not  required  until  "within  10  days  after 
disability,"  he  says  that  this  eye  had  totally  lost  its  sight  in  January, 
1919,  and  certainly  he  was  called  upon  to  give  the  notice  at  that 
time,  if  he  was  to  come  within  the  plain  letter  of  the  law.  But  if  the 
employer  and  the  insurance  carrier  were  not  to  be  prejudiced  by  the 
alleged  serious  consequences  of  this  apparent  trifling  accident,  they 
were  entitled  to  notice  as  soon  as  it  became  evident  that  the  eye  was 
growing  worse;  they  had  a  right  to  have  the  claimant  treated  for 
tlie  injury  at  a  time  when  treatment  was  calculated  to  be  of  use  in 
preventing  further  injury.  Such  notice  as  was  given  by  the  washing 
out  of  the  eye  at  the  first-aid  station  on  the  occasion  of  the  accident 
was  not  notice  that  this  eye  was  likely  to  become  wholly  useless 
within  a  period  of  eight  months.  It  was  notice  of  a  trifling  injury, 
snch  as  the  first-aid  station  was  designed  to  provide  for — nothing 
more ;  and  the  fact  that  the  claimant  went  back  to  his  work,  continu- 
ing the  same  for  a  considerable  period,  making  no  complaint,  justi- 
fied the  employer  in  concluding  that  the  first  aid  had  fulfilled  its 
legitimate  purpose  and  that  there  was  no  occasion  for  further  action. 

It  is  true  that  where  an  award  is  made  the  commission  is  author- 
ized, upon  its  own  motion  or  upon  the  application  of  any  party  in 
interest,  on  the  ground  of  a  change  in  conditions,  at  any  time  to  re- 
view any  award,  and,  on  such  review,  majr  make  an  award  ending, 
diminishing,  or  increasing  the  compensation  previously  awarded; 
but  this  is  confined  to  an  award  previously  made. 

When,  by  its  decision,  it  determines  that  there  is  no  case,  then  it  is 
wuthout  jurisdiction.  As  it  is  not  called  upon  to  make  findings  upon 
which  an  award  is  denied,  so  there  is  no  authority  for  reviewmg 
such  denial,  except  by  an  appeal  in  the  manner  prescribed  by  section 
23.  It  is  the  "finding  or  orders  relating  thereto,"  which  the  com- 
mission is  authorized  to  modify  or  change  (sec.  74),  and  not  the  de- 
termination of  the  commission  making  or  denying  an  award,  for 
this  is  declared  to  be  "  final  as  to  all  questions  of  fact,  and,  except  as 
provided  in  section  23,  as  to  all  questions  of  law,"  and  the  court  of 
appeals  has  "  always  given  literal  effect  to  the  words  '  final  and  con- 
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elasive,'  and  has  sought  to  promote  the  policy  upon  which  the  statute 

is  founded." 

• 

Workmen's  Co^^rPENSATioN — Permanent  Partial  DisABELrirr — 
OrsFiGUREMENT — SiNGUE  Injurt — Chicago  Home  for  the  Friendless 
V.  Industrial  Commission  et  al,^  Supreme  Court  of  Illinois  {April  21. 
1921)  ISO  Northeastern  Reporter ^  V^^  '^^^- — Kate  Budnick  was 
employed  by  the  Chicago  Home  for  the  Friendless.  While  at  her 
work  she  had  her  left  hand  caught  in  a  mangle  and  so  badly  crushed 
that  the  fingers  had  to  be  amputated.  She  developed  a  state  of 
tetanus,  which  when  it  subsided  left  her  face  disfigured,  and  she  was 
tmable  fully  to  use  her  jaws.  The  compensation  law  of  the  State 
provides  (sec.  8)  for  compensation  for  disfigurement,  but  not  where 
the  injury  causing  it  also  causes  a  permanent  partial  or  total  disability 
for  which  compensation  is  awarded.  The  claimant  was  awarded  com- 
pensation for  the  loss  of  her  left  hand  and  for  disfigurement,  which 
on  appeal  was  affirmed  by  the  circuit  court.  The  employer  appealed 
again,  alleging  that  the  additional  award  for  disfigurement  was  not 
properly  allowable.  The  supreme  court  accepted  this  view  and 
amended  the  award  to  eliminate  this  item.  The  decision  is  in  part  as 
follows : 

Plaintiff  in  error  concedes  its  liability  for  the  loss  of  the  left  hand^ 
and  has  voluntarily  paid  the  installments  arising  out  of  that  injury  as 
they  fell  due.  It  contends,  however,  that  it  is  not  liable  under  the 
compensation  act  for  any  oisfigurement  of  the  face  of  defendant  in 
error.  We  have  held  that  if  an  employee  receives  two  injuries,  one 
that  disables  him  and  another  that  causes  disfigurement  of  his  hands, 
face  or  head,  he  is  entitled  to  compensation  for  the  disability  and  th*.* 
disfigurement.  (Wells  Bros.  Co.  v.  Industrial  Com.,  285  111.  G47,  121 
N.  E.  256 ;  International  Coal  Co.  v.  Industrial  Com.,  293  111.  524. 
127  N.  E.  703.)  On  the  other  hand,  we  have  held  that  where  an  em- 
ployee is  disabled  and  disfigured  by  the  same  injury  he  is  not  entitled 
to  recover  compensation  for  the  disfigurement.  (Smith-Lohr  Coal 
Co.  V.  Ind.  Com.,  291  111.  355,  126  N.  E.  164.)  The  only  question 
presented  for  decision  is,  therefore,  whether  defendant  in  error  suf- 
fered one  or  two  injuries.  If  at  the  time  her  hand  was  crushed  in  tlio 
mangle  she  had  fallen  into  the  machinery  and  disfigured  her  face, 
there  would  be  no  questmn  but  that  she  would  be  entitled  to  compen- 
sation for  the  injury  to  the  hand  and  the  disfigurement  to  the  fjuv: 
but  the  facts  here  present  a  different  situation.  Defendant  in  error 
suffered  a  single  injury,  which  has  resulted  in  a  disability  and  a  dis^- 
figurement. 

Compensation  was  payable  and  has  been  awarded  under  paragrapli 
(e)  of  section  8  for  loss  of  the  left  hand — the  only  injury  defendant 
in  error  received.  Compensation  has  been  paid  for  the  temporary 
disabilitv  resulting  from  the  sickness  which  followed  this  injury,  and 
the  act  does  not  authorize  further  compensation  for  a  disfigurement 
resulting  from  the  same  sickness.  This  case  presents  a  meritorious 
claim  for  which  compensation  is  not  provided  by  the  terms  of  the 


«ot,  but  the  courts  race  not  autboriaed  to  write  a  provBsion  into  the 
act  in  order  to  eustain  this  award.  The  remedy  is  with  the  legisla- 
ture. 

In  so  far  as  the  judgment  of  the  circuit  court  confinns  the  award 
of  tlie  industrial  commission  for  disffigwrement  of  the  face  of  the  de- 
fendant ioi  'erroc^  it  is  re^versed  and  the  award  fieit  aeade.  in  all  -other 
respects  the  judgment  of  the  circuit  cou:rt  is  a^med. 

Keversed  in  plii  and  affirmed  in  part. 


Woekmjejn's  Compensation — Powers  of  CoM^fissioN — Decision — 
Findings  of  Fact — LorcMtshy  v.  Gothaan  Folding  Box  Co,^  Court  of 
Appeals  of  New  York  {November  16 y  1920) ,  128  NortkedBtem  Re- 
pottery  page  899. — ^While  working  for  the  box  company  an  outsider 
offered  to  help  Lorchitsky,  but  the  latter  rejected  the  proffered  aid. 
The  outsider,  however,  assisted  and  bungled  the  job,  whereupon  Lor- 
chitdky  applied  to  him  im  opprobrious  epithet  and  was  assaulted 
therefor  by  the  outsider.  Ija;ler  Lordiitsky  while  at  work  fell  to  the 
floor.  It  afterwards  developed  that  he  was  injured,  and  upon  apply- 
ing for  compensation  he  was  granted  an  award  by  the  industrial 
commission.  The  cojxunission  rendered  a  statement  of  facts  and 
included  an  opinion  im  which  both  the  assault  and  the  fall  were  dis- 
cussed in  an  attempt  to  determine  which  caused  the  injuries,  but 
finally  concluded  that  one  or  the  other  occurrence  actually  caused 
them  without  definitely  stating  which.  The  appellate  division  utmni- 
mously  affirmed  tiie  award  (179  N.  Y.  Supp.  932),  and  the  employer 
appealed  again.  In  reversing  the  award  ^nd  granting  a  new  hearing 
the  court  said,  in  part: 

A  substantial  award  was  made  to  the  claimant  because  of  injuries 
received  by  him  while  in  the  employ  of  the  appellant  box  company. 
It  is  insisted  by  appellants  that  while  these  injuries  arose  in  the 
cooi'se  of  his  employment,  they  did  not  arise  oiit  of  it.  Since  tlie 
award  has  been  unanimously  affirmed,  we  are  confined  in  a  considera- 
tion of  this  claim  to  the  facts  as  found  by  the  commission. 

The  findings  proper  state  that  while  claimant  was  in  the  regular 
course  of  his  employment  he  received  certain  injuries,  and  that  these 
injuries  arose  out  of  and  in  the  cmirse  of  his  employment.  This  lat- 
ter statement  is  a  mere  conclusion,  und  an  award  ought  not  to  i^est 
upon  so  general  and  inadequate  a  basis.  But,  further  than  I  his.  the 
findings  then  state  that  his  injuries  were  sustained  as  set  forth  in 
the  opinion  of  the  commissioner  writing  in  the  case,  "which  is 
adopted  herein  as  if  set  forth  in  full."  We  therefore  are  not  only 
permitted  but  required  to  turn  to  this  opinion  in  the  endeavor  to 
nnd  out  what  did  happen  to  the  claimant  and  to  ascertain  how  his 
injuries  arose. 

The  Bccoimt  of  the  accideaiit  is  then  rehearsed,  and  reference  is 
made  to  the  commissioner's  discussion  in  his  attempt  to  decide 
whether  the  blows  or  the  fall  caused  the  injury. 
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In  the  end,  however,  he  does  not  decide  this  question,  but  simply 
reaches  the  conclusion  that  the  injuries  resulted  from  either  one 
cause  or  the  other,  being  of  the  opinion  that  it  was  unnecessary  to 
determine  which  was  the  cause,  because  where  ^Hhere  is  distinct 
proof  of  an  accident  section  21  of  the  compensation  law  raises  the 
presumption  that  it  arose  out  of  and  in  the  course  of  the  employ- 
ment." 

This  view  of  the  law  was  erroneous  and  did  not  furnish  any  ex- 
cuse for  not  determining  which  of  the  tAvo  causes  resulted  in  claim- 
ant's injuries.  It  is  not  the  law  that  mere  proof  of  an  accident  with- 
out other  evidence  creates  the  presumption  under  section  21  of  the 
workmen's  compensation  laAv  that  the  accident  arose  out  of  and  in 
the  course  of  the  employment.  On  the  contrary,  it  has  been  fre- 
quently held,  directly  and  indirectly,  that  there  must  be  some  evi- 
dence from  which  the  conclusion  can  be  drawn  that  the  injuries  did 
arise  out  of  and  in  the  course  of  the  employment. 

Therefore,  treating  this  opinion  as  stating  findings  of  fact,  as  we 
are  required  to  do  by  the  action  of  the  commission,  we  have  it  that  it 
has  simply  been  found  thai  the  claimant's  injuries  resulted  from 
one  or  the  other  of  tw^o  causes,  and  it  is  too  well  settled  to  require 
citation  of  authorities  that  such  alternative  findings  are  insufficient 
to  sustain  the  award  which  has  been  made  unless  each  of  the  two 
causes  was  of  such  a  character  as  would  authorize  and  justify  it. 
That  is  not  the  case 


Workmen's  Compensation  —  Railroad  Companies  —  Interstate 
CoM3i£RC£ — Employee  on  Freight  Train — Presumptions — Phila- 
delphia d)  Reading  Hy.  (Jo,  v.  Polk^  Suprevie  Court  of  the  United 
States  {May  16^  1921)^  J^l  Supreme  Court  Reporter^  page  618. — This 
case  was  brought  before  the  Supreme  Court  on  a  writ  of  certiorari. 
Compensation  had  been  awarded  to  the  wife  of  John  M.  Polk  under 
the  law  of  Pennsylvania,  and  the  award  was  sustained  by  the  court  of 
common  pleas  and  the  supreme  court  of  the  State.  Polk  had  died 
as  the  result  of  an  accident  on  a  freight  train,  occurring  in  the  course 
of  his  employment  by  the  railroad  company.  The  company  was  a 
common  carrier,  by  rail,  engaged  in  interstate  and  intrastate  com- 
merce. The  train,  on  which  Polk  was  a  member  of  the  crew,  had 
cars  of  various  commodities  coming  from  and  consigned  to  places 
in  and  outside  of  Pennsylvania.  Judgment  was  reversed  and  the 
cause  remanded.  Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court,  citing  the  case  of  Philadelphia  &  Eeading  Ey.  Co.  v.  Di 
Donato,  41  Sup.  Ct.  516  (this  bulletin,  next  case  below),  and  held 
that  Polk  was  engaged  in  interstate  commerce.  The  opinion  reads 
in  part  as  follows : 

The  employment  concerned  both  kinds  of  commerce  and  was  to  be 
exercised  as  much  on  one  as  on  the  other.  In  other  words,  was  as 
much  and  as  intimately  directed  to  the  interstate  cars  and  freight 
as  to  the  intrastate  cars  and  freight,  and  that  there  might  have  been 
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some  duties  directed  to  the  latter,  though  there  is  no  evidence  of  it, 
is  the  suggestion  of  a  speculation  that  has  no  tangible  prompting  in 
the  case. 

Besides,  we  can  not  accede  to  the  view  that  there  is  a  presumption 
that  duties  performed  on  a  train  constituted  of  interstate  and  intra- 
state commerce  were  performed  in  the  latter  commerce.  The  pre- 
sumption, indeed,  mignt  be  the  other  way.  It  is  to  be  remembered 
that  it  is  the  declaration  of  the  cases  that  if  there  is  an  element  of 
interstate  commerce  in  a  traffic  or  employment  it  determines  the 
remedy  of  the  employee. 


Workmen's  Co3ipensation  —  Eailroad  Cobipanies  —  Interstate 
Commerce — Flagman — Philadelphia  c6  Reading  Ry.  Go.  v.  Di  Do- 
nato^  Supreme  Court  of  the  United  States  {May  16^  1921)^  il  Supreme 
Court  RejyorteTt  page  516. — An  award  of  compensation  by  the  work- 
men's compensation  board  for  the  death  of  Pasquale  Di  Donato  was 
affirmed  by  the  court  of  conunon  pleas  and  the  Supreme  Court  of 
Pennsylvania.  Di  Donato  was  employed  as  "  a  crossing  watchman," 
and  wliile  flagging  a  train  was  sti-uck  by  another  train  and  instantly 
killed.  The  company  contends  that  at  the  time  of  the  occurrence  of 
the  injury  Di  Donato  was  engaged  in  interstate  commerce.  The  case 
was  brought  up  to  the  Supreme  Court  by  writ  of  certiorari.  The  deci- 
sion of  the  Pennsylvania  courts  was  overruled  and  the  case  remanded. 
The  court  followed  Pedersen  v.  Delaware  etc.  E.  E.,  229  U.  S.  146,  33 
Sup.  Ct.  648  (Bui.  No.  152,  p.  85),  and  Southern  Pacific  Co.  v.  Indus- 
trial Accident  Commission  of  the  State  of  California,  174  Cal.  8, 161 
Pac.  1139  (Bui.  No.  246,  p.  93),  and  held  that  Di  Donato  was  engaged 
in  interstate  commerce.  Mr.  Justice  McKenna,  in  stating  the  opinion 
of  the  court,  said  in  part: 

The  service  of  a  fla^an  concerns  the  safety  of  both  commerces, 
and  to  separate  his  duties  by  moments  of  time  or  particular  incidents 
of  its  exertion  would  be  to  destroy  its  unity  and  commit  it  to  con- 
fusing controversies. 

Di  Donato's  duty  had  other  purpose  than  the  prevention  of  a  dis- 
aster to  a  particular  train.  It  has  purpose  as  well  to  the  condition 
of  the  tracks  and  their  preservation  from  disorder  and  obstructions. 
This  service  and  the  other  service  can  not  be  separated  in  duty  and 
responsibility.  It  is  to  be  remembered  that  not  only  the  remedy  of  one 
employee  is  involved  in  a  particular  duty  but  that  other  employees 
and  other  remedies  are  to  be  considered  as  well,  and  the  defenses  to 
them,  and  that  behind  them  are  the  respective  powers  that  may  have 
ordained  them.  Therefore,  whether  they  be  of  btate  or  congressional 
power,  there  is  an  equal  necessity  for  their  accurate  delimitation. 
This  case,  therefore,  has  importance  beyond  the  interest  of  the  parties 
to  it.  Its  principle  and  example,  reinforcing  the  Pedersen  case  and 
the  cases  based  upon  it,  make  a  test  by  which  future  cases  may  be 
assigned  to  intrastate  or  interstate  commerce  and  mark  the  power 
and  policies  that  may  be  necessary  or  convenient  to  either. 
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Workmen's  Compensatiou — Second  Injury — Pebmanent  Par- 
tial Disabilities — ^Loss  or  Eye  and  Arm — KUppert  v.  Industrial  Ina, 
Depa7*tment  of  W^iMngton  et  al.^  Supreme  C-g^rt  -af  Wmshmgfton 
{Fehfuary  16^  1921),  196  Padfie  Beparter^  paffe  17.—FnA  Kfippett, 
while  employed  in  an  eictrahazardons  occupation,  sustained  injuries 
which  resulted  in  tihe  loss  of  one  of  his  ejes  by  enucleation.  He 
received  compensation  for  this  injury  in  the  sum  of  $1,200,  which  is 
the  amount  fixed  in  the  schedule  of  perman^it  partial  disabilities  in 
the  workmen's  compensation  law  of  the  State.  About  a  year  and  a 
half  later,  while  again  engaged  in  an  extrahazardous  occupation,  he 
sustained  further  injuries  which  resulted  in  the  loss  of  his  major 
arm  at  the  shoulder.  The  industrial  insurance  commission  found 
that  he  was  entitled  to  compensation,  but  decided  that  the  amount 
which  he  had  previously  received  for  the  loss  of  an  eye,  $1,200,  must 
first  be  deducted  from  the  amount  allowable  for  the  loss  of  a  major 
arm,  $1,900;  but  since  a  maximum  amount  of  $2,000  is  allowable  for 
unscheduled  injuries,  he  could  have  this  sum  minus  the  previously 
awarded  $1,200,  or  the  sum  of  $800.  Klippert  appealed,  and  the 
superior  couit  reversed  the  decision  of  the  commission  and  held  that 
he  was  entitled  to  an  award  of  $1,900  for  ttie  loss  of  his  major  arm, 
notwithstanding  any  previous  awards  of  compensation  for  other 
injuries.  In  sustaining  the  decision  of  the  superior  court  the  State 
supreme  court  said  in  part : 

The  enactment  of  this  specific  schedule  of  awards  certainly  indi- 
cates that  from  experience  in  the  operation  of  the  industrial  insur- 
ance compensation  system  it  was  found  l)est  to  fix  and  make  certain 
specific  anKTunts  for  specific  injuries,  and  not  leave  injuries  to  be 
classified  by  the  commission  with  only  the  maxiinum  for  their  guid- 
ance. 

AVe  have  always  endeavored  to  interpret  the  industrial  insurance 
act  liberally,  with  a  \aew  of  accomplishing  the  result  intended,  wliich 
was,  as  stated  in  the  first  case  we  decided  bearing  upon  the  act  and 
upholding  its  constitutionality,  to  substitute  for  an  unscientific  and 
burdensome  system  a  system  whidi  will  make  an  award  in  all  cases 
regardless  of  the  cause  or  manner  of  infliction,  limited  in  amount,  it 
is  true,  but  commensurate  in  some  degree  with  the  disability  sufferetl 

There  is  some  uncertainty  as  to  the  meaning  of  subdivision  (g) 
of  the  amendment  of  1019,  providing  that — 

Whei^  "  a  further  acci(k*nt  occurs  to  a  workman  who  has  been 
previously  the  recipient  of  a  lump-sum  payment  under  this  act,  his 
final  compenHation  s'hall  be  adjudged  ncrording  to  the  other  pjo- 
visions  of  this  section  and  with  regard  to  the  combined  effect  of  his 
injuries  and  his  past  receipt  of  money  under  this  act." 

Thus,  under  the  last  clause  of  the  above  subdivision,  the  commis- 
sion, acting  with  cautious  discretion,  thought  that  they  were  required 
to  deduct  the  amount  already  received  from  the  maximum  amount 
possifaQe  to  be  received  by  a  disabled  workman  under  the  act.  But 
statutes  nwst  be  construed  as  a  wirole,  and  that  construction  given, 
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where  possible,  that  will  harmonize  the  entire  statute  arx)  make  it 
sensible  and  effective.  Applying  these  principles  to  the  construction' 
of  the  statute  before  us,  it  is  manifest  that  in  enacting  the  schedules 
provided  in  the  acts  of  1917  and  1919,  materially  changing  the 
phraseology  and  legal  effect  of  the  original  act  of  1911,  the  legislature 
intended  to  provide  for  all  cases  of  disability  permanent  in  character 
but  partial  m  effect,  and  in  adopting  the  schedule  therein  to  provide 
for  definite  amounts  for  those  certain  specified  injuries,  the  amount 
being  graduated  according  to  the  magnitude  of  the  injury.  To  the 
extent  of  such  specific  provisions  the  law  is  mandatorv  and,  being 
mandatory,  can  not  be  enlarged  or  contracted  beyond  its  express 
tenns. 

Workmen's  Compensation — Second  Injury — Total  Disabti.tty — 
Loss  OF  One  Eye — Oomiination  Rubier  Mfg.  Co.  v.  Court  of  Cotn- 
mon  Pleas  in  and  for  Essex  County  et  al,^  Court  of  Errors  and  Ap- 
peals of  New  Jersey  {September  ^5,  19^1)  ^  115  Atlantic  Reporter^ 
page  138. — Richard  Obser,  a  workman,  having  already  lost  one  eye 
art  the  time  of  entering  the  employment  of  the  rubber  company,  sus- 
tained an  injury  that  rendered  him  totally  blind.  The  accident  in 
which  he  was  injured  arose  out  of  and  in  the  course  of  his  employ- 
ment. An  award  was  made  under  the  compensation  law  on  the  basis 
of  total  and  permanent  disability.  From  this  award  the  employer 
brought  the  matter  before  the  supreme  court  for  review,  but  judg- 
mefit  was  affirmed.  Judge  Parker  wrote  the  opinion  of  the  court, 
which  was  adopted  by  the  court  of  errors  and  appeals  after  the  com- 
pany had  again  appealed.    It  is  in  part  as  follows : 

It  is  claimed  for  prosecutor  that  what  the  employee  lost  by  the 
accident  was  '^  an  eye,"  and  inasmuch  as  the  act  prescribes  specific 
compensation  for  the  loss  of  an  eye.  that  clause  should  be  applied. 
But  this  we  conceive  to  be  too  literal  an  application  of  the  letter  of 
the  statute,  with  results  quite  inconsistent  with  its  spirit.  That  the 
act  is  remedial  in  character  appears  by  the  entire  trend  of  decision 
in  this  State  in  cases  arising  under  it.  As  a  remedial  act  it  should 
be  liberally  construed ;  and,  applying  this  rule,  we  are  clear  that  as 
respects  major  injuries,  like  the  loss  of  an  eye,  an  arm,  or  a  leg,  the 
legislature  was  dealing  with  a  situation  in  which  the  other  eye.  arm. 
or  leg  would  still  be  available.  The  case  of  Bateman  Mfg.  Co.  v. 
Smith,  8d  N.  J.  Law,  409,  89  Atl.  979  [Bui.  No.  169,  p.  256],  is  not  at 
variance  with  this  view,  for  in  that  case  the  claim  was  for  loss  of 
one  of  two  legs,  plus  nervous  shock  caused  by  tlie  injury.  We  think 
this  is  not  parallel  with  a  case  in  which  a  one-legged  man  is  deprived 
of  his  only  remaining  leg,  or  a  one-eyed  man  of  his  sole  eye.  Such 
cases  come  within  the  geiieral  clause  of  subdivision  (c)  of  paragra])h 
11,  as  an^nded  in  1913.  ^^  In  all  <^her  cases  of  this  class,  or  where 
*  *  *  any  physical  function  is  permanently  impaired."  The  pe- 
titioner had  eyesa^ht  when  he  entered  on  his  employment.  That  eye- 
sight was  a  physical  function;  it  was  destroys!  utterly.  True,  the 
word  "  impair,"  taken  literally,  does  not  cover  total  destruction  of 
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a  function,  but  here  again  the  spirit  should  not  be  killed  by  the  let- 
ter. The  compensation  proscribed  by  the  clause  is  the  same  propor- 
tion of  that  provided  for  loss  of  both  eyes  (involving  total  blind- 
ness) as  the  disability  produced  by  the  injury  in  question  (total 
blindness)  bears  to  that  produced  by  the  loss  of  both  eyes,  i.  e.,  the 
same. 

The  trial  judge  was  manifestly  entitled  to  find  that  petitioner  had 
suffered  a  total  loss  of  the  function  of  vision,  and  that  this  entitled 
him  to  the  same  compensation  as  a  disability  produced  by  the  loss 
of  both  eyes. 


Workmen's  Compensation — Security  of  Payments — Violation 
A  Misdemeanor — People  v.  Donnelly ^  Supreme  Court  of  New  Yorkj 
Appellate  Division  {October  28^  1921)^  190  New  York  Supplement^ 
page  502. — Albert  E.  Donnelly  was  an  employer  of  labor,  engaged 
in  the  business  of  painting,  a  hazardous  employment  as  defined  in 
group  42  of  section  2  of  the  workmen's  compensation  law.  He  was 
charged  with  and  convicted  for  a  violation  of  section  52  of  the  law, 
which  provides: 

Sec.  52.  Failure  to  secure  the  payment  of  compensation  shall 
constitute  a  misdemeanor  and  have  the  effect  of  enabling  the  injured 
employee,  or,  in  case  of  death,  his  dependents  or  legal  representatives, 
to  maintain  an  action  for  damages  in  the  couits,  as  prescribed  by  sec- 
tion eleven  of  this  chapter. 

From  an  order  arresting  judgment  the  people  appealed.  The 
appellate  division  affirmed  the  order  upon  the  grounds  that  the 
words,  "shall  constitute  a  misdemeanor  and  have  the  effect,"  etc., 
penalissed  the  employer  to  the  extent  of  depriving  him  of  his  common- 
law  defenses  in  a  suit  for  damages,  and  did  not  authorize  punish- 
ment under  section  1937  of  the  penal  law,  which  fixes  a  penalty  of 
fine  or  imprisonment,  or  both.  Judge  Eich,  in  rendering  the  opinion 
of  the  court,  said : 

The  statute  provides  that  failure  to  secure  the  payment  of  com- 
pensation "  shall  constitute  a  misdemeanor  and  shall  have  the  effect 
of  "  enabling  the  injured  employee  or,  in  case  of  death,  his  depend- 
ents or  legal  representatives,  to  maintain  action  for  damages  in  the 
courts,  as  prescribed  by  section  11  of  the  act.  The  present  statute 
does  not  provide  that  the  penalty  shall  be  fine  and  imprisonment,  in 
addition  to  the  deprivation  of  the  employer's  ordinary  common-law 
defenses  in  an  action  by  the  employee,  and,  as  a  penalty,  an  amount 
equal  to  the  pro  rata  premium  which  would  have  been  payable  for 
insurance  in  the  State  fund  for  such  period  of  noncompliance.  (Sec. 
51.)  While  it  terms  the  act  a  "misdemeanor,"  the  language  imme- 
diately following,  to  which  it  is  connected  by  the  conjunction  "  and," 
without  punctuation,  indicates,  I  think,  that  the  failure  to  secure 
compensation  shall  have  the  effect  of  enabling  the  injured  employee 
to  maintain  his  action  for  damages  as  provided  in  section  11  of  the 
act,  which  section  penalizes  the  employer  to  the  extent  of  depriving. 
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him  of  his  common-law  defenses*  The  statute  created  an  offense 
which  was  not  such  at  common  law;  and  the  legislative  intent  was 
to  term  it  a  misdemeanor  and  prescribe  the  penalties,  viz,  depriva- 
tion of  the  employer's  common-law  defenses  in  the  action  which  the 
employee  is  permitted  to  bring  in  the  event  his  employer  fails  to 
secure  compensation,  and  the  monetary  penalties  recoverable  under 
section  51. 

Judge  Jaycox  (dissenting)  stated  that  section  62  of  the  work- 
men's compensation  law  was  amended  in  1916  by  adding  the  words 
"constitute  a  misdemeanor  and,"  and  the  words  "or  representa- 
tives."   In  his  opinion  he  said: 

The  principal  change  made  in  this  section  was  to  declare  that  the 
failure  to  secure  compensation  should  constitute  a  misdemeanor.  By 
this  amendment  I  think  the  legislature  intended  to  make  some 
change  in  the  law  upon  this  subject.  I  can  not  believe  that  this 
amendment  was  inserted  in  the  statute  for  the  mere  purpose  of  de- 
nouncing the  act  for  which  it  had  previously  prescribed  penalties. 
If  a  change  was  intended,  then  the  only  change  possible  was  to 
make  the  act  complained  of  a  misdemeanor  punishable  under  section 
1937  of  the  penal  law. 

The  legislature.  I  think,  intended  to  impose  some  punishment 
upon  a  person  onending  against  the  statute;  but  if  the  prevailing 
opinion  in  this  case  is  correct,  it  signally  failed  to  accomplish  its 
purpose.  It  declared  the  failure  to  secure  compensation  a  mis- 
demeanor,  but  as  long  as  no  accident  occurred  the  only  penalty  that 
could  be  inflicted  would  be  the  recovery  of  an  amount  equal  to  the 
amount  the  emplojrer  would  have  paid  for  insurance.  This  penalty 
is  to  be  recovered  in  an  action  brought  by  the  commission,  and  the 
commission  is  authorized  for  good  cause  shown  to  remit  this  penalty. 
What  shall  constitute  good  cause  rests  entirely  in  the  discretion  of 
the  commission.  Therefore  we  have  this  curious  anomaly:  That  a 
person  may  be  guilty  of  a  misdemeanor,  and  his  liability  to  punish- 
ment rests  in  tne  discretion  of  some  governmental  body.  This  is 
contrary  to  the  spirit  of  our  laws  and  the  ordinary  methods  pre- 
scribed for  their  enforcement. 


Workmen's  Compensation — Surgical  Treatment — Hernia — 
Submission  to  Operation — 0,  W.  RoserUhai  <&  Co.  v.  Ind/ustrial  C(ym- 
mufiion^  Supreme  Court  of  Illinois  {December  21^  1920)^  129  North- 
eastern Reporter^  p(^ge  -^7^» — Sylvester  Bush,  while  in  the  employ  of 
the  Rosenthal  Co.  became  so  injured  that  he  sustained  a  hernia.  He 
received  an  award  of  compensation,  which  on  appeal  was  set  aside 
by  the  circuit  court.  Upon  being  brought  before  the  supreme  court 
the  award  was  confirmed  and  the  decision  of  the  lower  court  was 
reversed.  (125  N.  E.  250.)  After  the  award  wiis  confirmed,  the  in- 
dustrial commission  suspended  payments  under  it  until  Bush  submit- 
ted to  an  operation  to  cure  the  hernia.  Bush  refused  to  submit  to  the 
operation  and  appealed,  and  the  circuit  court  set  aside  the  order  of 
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the  commissiGn:  modifying  ibe  a^vMurd^  whereupon  the  emplowr 
brought  »  writ  of  error.  The  sole  question  seems  to  be,  Wae  the 
commissionr,  which  had  fbnnd  ttie  operation  to  be  reasonable  and  not 
dangerous,  justified  in  requiring  Bush  to  submit  ta  iL  The  snj^mmik 
court  held  that  it  was  so.  justified,  siting  in  pjift : 

The  testimony  of  the  physicians  was  to  the  effect  that  it  was  » 
comparatively  superfiidaL  operation,  though  counsel  foe  defendant  in 
error  argues  that  it  is  &  major  operation,  and  one  involving;  some, 
danger  U>  life,  and  should  not  be  required  as  a  prerequisite  to  obtain 
compensation  for  the  injury. 

This  and  similar  questions  have  been  before  the  courts  quite  fre^ 
(j^uently.  Paragraph,  (d)  of  section  19  of  the  workman's  compensa- 
tion act  (Hur<rs  Bev.  St.  1917,  c  48,  sec.  144)  vests  the  industrial 
commission  with  the  right  to  suspend  the  conprasatioa  of-  an  injured 
employee  if  he  ^^  shall  refuse  to  submit  to  au^hi  *  *  *  surgical 
treatment  as  i&  reasdnably  essential  to-  promete?  hi»  reoovery. " 
Whether  the  operation  is  reasonably  essential  is  fee  the  indua- 
tcial  oommifision  to  determine,  based,  upon  tiie  evidence  submit- 
ted to  it,  and.  it  would  only  be  in  a^  case  where  the  commission  had 
acted  unreasonably  or  abused  its  discretion  thaA  the  couiat  oould 
interfere  with  its  nndinga. 

Naturally,  each  case  must  depend  lar^y  upon,  its  special  facta. 
The  hernia  here  wa»  caused  by  the  aceicfont^  but  it  appeaisr  that  an 
injury  of  this  kind  is  not  recovered  from  in.  the.  ordinary  process  of 
healing  by  allowing  natoife  to  take  the  ordinacy  oourae,  as  is  the 
cafie  with  many  wounds*.  On  the  facts^  as.  found:  in  this  cecoffd^  we 
think  the  findings  of  the  industrial  commission  suspending  the  SAvard, 
as  stated  above^  were  justified,  and  the.courts  are  oound  by  the  com->> 
mission's  finding. 

Workmen's  Compensation — Sttrgtcal  Treatment — Refusing  Op- 
eration— Reasonable  Ground — Grant  v.  State  Industrial  Accitlcyii 
Cermms9ion^  Suprenfie  Covrt  of  Oreg^m.  {OetohBr  28^  1961)^  901  Pa^ 
cif'C  Reporter^  page  i38. — C.  Grant  waa  empiayeflk  by  the  Columbiar 
Shipbuilding  Corporation  as  a  riveter.  While  at  work  on  September 
23,  1919,  a  plank  gave  way,  causing  his  left  knee  to  strike  against  a 
piece  of  steel,  resulting-  in  a  floating  semilunar  cartilage  of  tiie  knee 
joint.  He  returned  to  work  on  October  4,  1919.  Am  award  of  com^ 
pensation  for  temporary  total  disability  for  nine  days'  was  made. 
Gfant  later  had  trouble  with  his  knee,  and  on  October  2fli'  an  exam- 
iner of  the  accident  commission  advised  him  tiiat  he  wasifreeto  go  to 
any  doctor  he  wished.  He  consulted  several  dxictorB  wko>  advised 
him  to  submit  to  an  operation.  One  doctoir  told  hioap  te  ^let  it  go 
for  a  year  and  maybe,  it  will  come  back  and  be  all  right. ''  The  opera- 
tion that  was  necessary  is  known  as  a  majbr  operation  and^  would 
have^  resulted  in  a  cure  or  in  a  stitf  knoe.  Grant;  was--  afraid  that 
operation  wouM*  not  be  successful  and  refused  to  submit  to  one. 
requested  an  award  for  permanent  partial  disability,  whioh  the  eomi^ 


woekmen's  compensation.  341 

mission  refused.  Grant  appealed  to  the  circuit  court,  which  adjudged 
that  he  was  entitled  to  an  award  of  75  per  cent  disability.  Judg- 
ment was  based  on  the  special  finding  of  a  jury  that  the  plaint iif  had 
reasonable  ground  for  his  refusal  to  be  operated  upon.  The  com- 
mission, not  satisfied  with  the  result  of  the  trial,  appealed  to  the 
supreme  court.    The  statute  to  be  interpreted  reads : 

*  *  *  For  such  period  of  time  as  any  workman  ♦  •  •  shall 
refuse  to  submit  to  such  medical  or  surgical  treatment  as  the  com- 
mission deems  reasonably  essential  to  promote  his  recovery,  his  right 
to  compensation  shall  be  suspended  and  no  payment  shall  be  made  for 
such  period,  and  the  commission  may  reduce  the  period  during  which 
such  workman  would  otherwise  be  entitled  to  compensation  to  such 
an  extent  as  they  shall  determine  hia  disability  shall  have  been  in- 
creased by  such  refusal. 

The  supreme  court  affirmed  the  judgment  of  the  circuit  court  in  the 
following  ^language : 

There  are  some  operations  to  which  a  workman  must  submit  or 
else  lose  his  right  to  compensation;  and,  so,  too,  there  are  cases 
where  the  wortoian  may  refuse  to  be  operated  upon  without  losing 
his  right  to  compensation.  The  doctrine  debarring  the  workman 
from  compensation  in  cases  where  his  refusal  operates  as  a  bar 

Eroceeds  on  the  theory  that  continuance  of  his  disability  is  due  to 
is  own  unreasonable  conduct  and  not  to  the  employment. 

Our  conclusion  is  that  our  statute  should  be  construed  to  mean 
that  the  workman's  right  to  compensation  is  to  be  suspended  if  he 
refuses  to  submit  to  an  operation  to  which  an  ordinarily  reasonable 
man  would  submit  if  similarly  situated.  Usually  the  conduct  of  a 
workman  is  a  question  of  fact  to  be  decided  by  the  triers  of  the  facts. 

If,  in  a  given  case,  it  can  be  said  that  the  workman  is  refusing 
to  undergo  a  safe  and  simple  operation,  which,  if  performed  by  a 
competent  surgeon,  is  fairly  certain  to  result  in  removal  of  the  dis- 
ability and  is  not  attended  by  serious  risk  or  extraordinary  pain, 
and  one  to  which  an  ordinarily  prudent  and  courageous  person  would 
submit  for  his  benefit  and  comfort,  no  question  of  compensation  being 
involved,  then  it  can  be  said  that  the  continued  disability  of  the 
workman  is  the  direct  result  of  his  own  unreasonable  refusal.  In 
the  instant  case  the  operation  is  a  major  one,  and  there  is  a  risk  of 

f producing  a  result  which  some  persons  might  deem  worse  than 
irant's  present  condition.     The  jury  decided  that  Grant's  refusal 
was  reasonable,  and  the  court  is  bound  by  that  decision  of  the  jury. 


Workman's  Compensation  —  Surgical  Treatment  —  Refusing 
Operation — Suspension  of  Compensation — Myers  v.  Wadsworth 
Mfg„  Co,  et  al.^  Supreme  Court  of  Michigan  {July  19^  1921),  183 
Northwestern  Reporter^  po-g^  913, — W.  H.  Myers  was  employed  by 
the  defendant  Wadsworth  Manufacturing  Co.  in  the  capacity  of  sub- 
foreman  and  final  inspector  of  automobile  bodies.  Because  of  light- 
ing conditions  it  was  necessary  to  turn  the  body  of  the  car  around, 
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which  had  to  be  done  by  pushing  the  wind  shield.  On  July  14, 1920, 
in  turning  the  body  of  a  car,  the  wind  shield  broke  and  Myers'  arm 
and  wrist  were  severely  cut  and  injured  by  the  glass.  He  was 
awarded  compensation  under  an  agreement  made  with  the  defendant 
company  and  approved  by  the  industrial  accident  board.  On  Octo- 
ber 13,  1920,  the  defendant  company  and  its  insurer  petitioned  the 
board  to  be  relieved  from  payment  of  further  compensation  to  the 
claimant  because  he  had  returned  to  work  on  September  18,  1920. 
It  was  shown  that  the  defendants  had  on  August  21,  1920,  offered 
an  operation  to  remedy  the  disability  caused  by  the  injury,  which  was 
refused.  The  petition  was  denied.  The  defendants  brought  the 
matter  before  the  supreme  court  for  review,  lliat  court  reversed 
the  order  of  the  board,  and  declared  that  the  plaintiff  should  not  be 
allowed  further  compensation  until  he  submitted  to  an  operation. 
Speaking  through  Judge  Stone,  who  first  reviewed  the  evidence,  the 
court  said : 

Is  it  reasonable  to  say  that  the  refusal  to  submit  to  an  operation, 
which  in  all  probability  will  in  no  wav  result  in  detriment  to  the 
plaintiff,  either  physically  or  financially,  is  reasonable  conduct  of 
the  plaintiff?  We  tnink  not.  We  think  it  can  not  be  said  in  the  light 
of  this  uncontradicted  testimony  that  tiiere  was  no  reasonable  assur- 
ance that  the  proposed  operation  would  result  in  lessening  plaintiff^s 
disability.  When,  as  here,  the  employer  offers  to  bear  the  cost  of  the 
operation  and  hospital  treatment,  in  an  operation  of  minor  character, 
where  there  is  a  reasonable  prospect  of  restoration  of  relief  from 
the  incapacity  from  which  the  workman  is  suffering,  it  seems  to  us 
it  is  the  duty  of  the  plaintiff  either  to  submit  to  an  operation,  or 
release  his  employers  from  the  obligation  to  maintain  him. 


WoRKMEW^g  Compensation — ^Temporary  Total  Disabimty — ^Per- 
manent   PARTTAIi    DiSABILTTT — SUBMISSION    TO    OPERATION ^LoSS    OF 

Use  of  Hand — Mov/at  Olive  Goal  Co,  v.  Industrial  Com/mission^  Su- 
preme  Court  of  Illinois  {December  j8i,  l$£0)y  129  Northeastern  Re- 
porter^  jxige  10S. — Daniel  Ivers  was  61  years  old  and  was  hurt  while 
in  the  employ  of  the  coal  company.  He  broke  his  arm  about  1^  inches 
above  the  wrist.  The  bone  was  set.  and  a  solid  union  was  made,  so 
that  the  bone  knitted  properly,  and  Ivers  recovered  in  about  10  weeks. 
He  was  unable,  however,  to  flex  the  wrist. more  than  60  per  cent  and 
the  lingers  only  50  per  cent,  having  a  general  loss  of  the  use  of  his 
hand  to  the  extent  of  about  80  per  cent.  Upon  examination  it  was 
declared  to  be  the  doctor's  opinion  that  the  disability  was  merely  the 
result  of  nonuse  of  the  hand  and  that  it  would  improve  with  use. 
He  also  said  that  Ivers  could  be  given  a  harmless  anaesthetic,  and 
that  the  wrist  and  fingers  could  be  forcibly  flexed  and  the  adhesions 
in  the  tendons  could  be  broken  away  without  pain.    Ivers  refused 
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to  submit  to  this  operation.  The  commission  granted  Ivers  an  award 
of  compensation  for  64  weeks  for  temporary  total  disability,  and  for 
120  weelcs  for  permanent  partial  disability  resulting  from  an  80  per 
cent  loss  of  the  use  of  his  hand.  The  employer  appealed  and  the 
circuit  court  affirmed  the  award,  whereupon  the  employer  brought  a 
writ  of  error.  The  court  held  that  the  temporary  total  disability 
did  not  extend  beyond  10  weeks,  and  that  before  compensation  for 
permanent  partial  disability  could  be  had  the  proposed  operation  to 
flex  the  fingers  and  wrist  must  be  submitted  to.  The  decision  in  part 
is  as  follows: 

The  period  of  temporary  total  incapacity  is  that  temporary  period 
immediately  after  the  accident  during  which  the  injured  employee 
is  totally  incapacitated  for  work  by  reason  of  the  illness  attending 
the  injury.  It  might  be  described  as  the  period  of  the  healing  proc- 
ess. Temporary,  as  distinguished  from  permanent,  disability  is  a 
condition  that  exists  until  the  injured  workman  is  as  far  restored  as 
the  permanent  character  of  the  injuries  will  permit.  (Vishney  v. 
Empire  Steel  &  Iron  Co.,  87  N.  J.  Law,  481,  95  Atl.  148.)  We  find 
no  evidence  in  the  record  to  justify  the  finding  of  the  arbitrator  that 
the  period  of  temporary  total  incapacity  was  54  weeks.  It  is  clear 
from  what  we  have  said  before  that  three-fourths  or  more  of  this 
period  was  after  the  healing  process  was  completed,  and  the  dis- 
ability was  therefore  due  to  the  permanent  character  of  the  injuries^ 
rather  than  the  temporary  illness  following  the  accident. 

The  evidence  here  shows,  without  dispute,  that  there  is  a  solid 
union  of  the  bone,  and  that  the  only  thing  the  matter  with  defendant 
in  error  is  the  adhesions  in  the  tendons  of  his  wrist  and  hand.  The 
operation  is  a  simple  one,  attended  with  no  danger  whatever,  and 
with  no  pain  under  a  mild  and  entirely  safe  anaesthetic.  We  must 
therefore  hold  the  permanent  disability  of  defendant  in  error  is  due 
to  his  refusal  to  submit  to  this  simple  operation,  and  not  due  to  the 
accident. 

If  the  operation  should  be  had  and  prove  unsuccessful,  plaintiff  in 
error  would  be  liable  for  whatever  loss  of  use  of  his  hand  defendant 
in  error  suffers,  as  well  as  surgical  and  hospital  services  necessary 
for  the  operation  and  for  treatment  already  received,  but  if  success- 
ful its  liability  would  be  for  temporary  loss  of  time  and  for  treat- 
ments had  and  surgical  and  hospital  expenses  incurred  in  the  opera- 
tion. Whatever  time  the  commission  finds  from  the  evidence  de- 
fendant in  error  has  lost  by  his  unreasonable  refusal  to  submit  to  this 
operation  must  be  credited  to  plaintiff  in  error  in  awarding  compen- 
sation. Such  loss  of  time  must  be  attributed  to  the  voluntary  act  of 
defendant  in  error  in  refusing  to  submit  to  proper  medical  treatment, 
and  must  not  be  attributed  to  the  accident. 

The  judgment  is  reversed,  and  the  cause  is  remanded  to  the  cir- 
cuit court,  with  directions  to  set  aside  the  order  of  the  industrial 
commission,  and  for  such  further  proceedings  as  are  provided  by 
statute. 

Keversed  and  remanded  with  directions. 
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Workmen's  Compeksatton — ^TEMtrpoRiws — ^Powrat  to  Supersede 
Fedehaij  Statttth — Cum/unas  et  id.  v.  Porto  Rico  Ry.^  Light  <6  Power 
Co,^  United  States  Gircmt  Comrt  of  Appeals^  First  Circuit  {March 
16^  19SS2)j  Wft  Fedend  Reporter ,  page  9B4^. — The  Porto  Rico  Railway, 
Light  &  Power  Co.  is  a  corporation  owning  and  operating  steam 
railroad  a»d  electric  lines  in  Porto  Rico.  It  brought  suit  for  an 
injunction  against  the  enforcement  of  the  Porto  Rican  workmen^ 
compensation  act.  A  motion  was  made  for  a  preliminary  injunction 
which  was  granted  in  the  district  court,  and  the  defendants  apx>ealed. 
Plaintiffs  claim  the  compensation  act  is  void  by  reason  of  conflict 
with  the  Federal  enq>ioyers'  liability  act  and  because  of  lack  of  due 
process  of  law.  The  circuit  court  of  appeals  vacated  the  decree  of 
the  district  court  and  remanded  the  case  to  that  court  with  directions 
to  enter  a  decree  dismissing  the  biJL  Judge  Ajiderson  delivered  the 
opinion  of  the  court,  holdiiig  that  the  legidflture  of  Porto  Bico 
had  the  power  to  enact  a  woifanen's  compensation  law,  (hat  section 
10  of  the  act  passed  sui>erseded  the  Federal  employers'  liability  act  as 
to  the  railroads  in  Porto  Rico,  and  that  the  requirements  as  to  due 
process  of  law  were  satisfied.    The  decision  is  in  part  as  follows: 

The  main  question  is  whether  the  Porto  Rican  compensation  act 
is  applicable  to  Porto  Rican  railroads.  As  Porto  Rico  has  in  explicit 
terms  imdertaken  to  include  railroads,  the  problem  is  really  whetJier 
this  act  is  ultra  vires  the  organic  act.    We  think  it  was  not. 

By  section  37  (of  the  organic  act)  the  legislature  is  given  broad 
and  inclusive  powers. 

Manifestly  this  grant  of  power  is  nearly,  perhaps  quite,  the  eguiva- 
lent  of  the  power  of  a  State  legislature  to  enact  all  laws  not  incon- 
sistent with  the  Federal  or  the  State  constitution.  The  organic  act 
is  the  practical  eqaivalent  of  a  State  constitution.  The  fact  that  it 
remains  subject  to  amendment  or  repeal  by  Congress  is  for  present 

girposes  immaterial.  In  that  regard  Congress  stands  as  to  Porto 
ico  in  the  place  of  the  people  of  a  State,  acting  directly  or  indi- 
rectly through  a  constitutional  convention. 

That  Congress  intended  the  Porto  Rican  legislature  to  have  full 
police  powers  is  apparent,  not  only  from  the  language  of  section  87, 
bat  expressed  in  emphatic  form  m  the  following  provision  in  sec- 
tion 2— the  section  containing  the  bill  of  rights. 

Nothing  contained  in  this  act  ^all  be  construed  to  limit  the  power 
of  the  legislature  to  enact  laws  for  the  protection  of  the  lives,  health, 
or  safety  of  employees." 

But  plaintiff's  chief  contention  is  that  the  Feder^al  employers* 
liabilitv  act  was  in  force  in  Porto  Rico. 

In  me  States,  interstate  commerce  arises  in  connection  with  the 
operation  of  State-chartered  railroads,  running  through  many  sepa- 
»te  and  differing  jurisdictions.  Thus  interstate  commerce,  con- 
ducted by  State  agencies  and  subject  to  numerous  conflicting  laws,  is 
hampered  and  complicated  in  intolerable  fashion.  Hence  the  need 
of  one  inclusive  ana  exclusive  rule  of  liability.    But  Porto  Rico  has 
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no  interstate  commerce — no  railroad  running  out  of  its  charter  home 
into  quasi  foreign  jurisdictions. 

Further  support  is  given  the  view  that  Congress  did  not  intend 
to  continue  the  liability  act  operative  in  Porto  Kico  by  the  provision, 
in  section  38  of  the  organic  act,  that  the  interstate  commerce  act 
and  the  safety  appliance  act  "shall  not  apply  to  Porto  Eico."  The 
safety  appliance  act  is  an  important,  if  not  an  essential,  part  of  the 
liability  act.     It  was  applicable  to  Porto  Rico. 

A  majority  of  the  court  are  of  the  opinion  that  the  liability  act  and 
the  compensation  act  are  inconsistent,  and  that  therefore  the  com- 
pensation act  is,  and  the  liability  act  is  not,  applicable  to  railroads  in 
I^orto  Rico. 

The  present  workman's  compensation  act  was  enacted  soon  after 
the  decisions  of  the  Supreme  Court  holding  such  acts  constitutional. 
As  noted  above,  at  the  end  of  section  10  there  is  an  express  provision 
making  the  act  applicable  to  railroads.  Under  these  circumstances 
the  presumption  of  congressional  acquiescence  obtains. 

Tne  various  contentions  as  to  lack  of  due  process  were  disposed  of 
in  favor  of  the  law,  and  the  district  court  was  instructed  to  dismiss 
the  bilL 


Workmen's  Compensation — Total.  Disabilttt — ^Release — Inter- 
mittent DisABiLXTY — Fort  Branch  Coal  Co,  v.  Farley^  Appellate 
Court  of  Indiana  {June  5,  1921)^  131  Northeastern  Reporter^  page 
228. — William  B.  Farley  on  September  4,  1917,  received  an  injury 
arising  out  of  and  in  the  course  of  his  employment  with  the  Fort 
Branch  Coal  Co.  The  industrial  board  approved  of  an  agreement 
between  these  parties  in  which  the  mining  company  agreed  to  pay 
compensation  to  Farley  at  the  rate  of  $10.40  per  week  during  his 
total  disability,  not  exceeding  500  weeks.  On  October  15,  1917,  the 
payments  were  stopped  and  the  employee  signed  a  final  receipt  stat- 
ing that  his  disability  ceased  on  October  15,  1917.  From  October 
15,  1917,  to  March  10,  1920,  Farley  was  intermittently  disabled  for 
work  and  on  the  date  of  hearing  March  10, 1920,  he  was  wholly  dis- 
abled. The  board  on  rehearing  awarded  compensation  at  the  agreed 
rate  for  the  time  he  was  unable  to  work  after  October  15,  1917.  The 
mining  company  appealed,  claiming  that  the  board  was  barred  from 
a  consideration  of  the  case  by  a  provision  of  the  law  which  limits 
the  time  for  action  to  one  year  after  the  end  of  the  prior  compensa- 
tion period. 

The  court  affirmed  the  award  (130  N.  E.  132),  holding  that  the 
compensation  period  for  total  disability  was  not  terminated  by  the 
employee's  receipt  stating  that  his  disability  had  ceased;  that  the 
industrial  board  could  not  properly  determine  the  date  of  the  ces- 
sation of  total  disability  in  such  a  case,  and  that  an  employee  on  the 
recurrence  of  a  total  disability  which  inevitably  followed  exertion 
was  not  required  to  apply  for  reinstatement  within  a  year.     The 
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mining  company  petitioned  for  a  rdiearing,  which  was  d^iied,  the 

court  saying  in  part : 

He  signed  the  receipt  and  returned  to  his  work  in  the  mine.  In  less 
than  two  weeks  he  was  girt  with  bandages  prepared  for  him  by  his 
wife  and  because  of  his  broken  back  he  was  working  on  his  raiees. 
(This  in  a  humane  age  I)  The  only  rational  inference  is  that  he 
was  importuned  to  sign  the  receipt  by  the  insurance  carrier.  No 
court  would  be  justified  in  holding  that  the  siting  of  a  receipt 
under  such  circumstances  amounts  to  a  ^^  termination  of  a  compensa- 
tion periodp"  even  though  the  receipt  contains  a  recital  to  the  effect 
that  total  disability  has  ceased. 

Rehearing  denied. 
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